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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 

Hon. OUVBR WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. GEORGE H. BINGHAM, Circuit Judge Manchester, N. H. 

Hon. CHARLES P. JOHNSON, Circuit Judge Portland, Me. 

Hon. GEORGE W. ANDERSON, Circuit Judge. Boston, Mass. 

Hon. CLARBNCE HALE, District Judge, Maine Portland, Me. 

Hon. JAMES M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshlre Llttletou, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island ProTldence, R. I. 

SECOND CIRCUIT 

Hon. LOUIS D, BRANDEIS, Circuit Justice Washington. D. C. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADE ROGERS, Circuit Judge New Haven, Conn. 

Hon. CHARLES M. HOUGH, Circuit Judge New York, N. Y. 

Hon. MARTIN T, MANTON, Circuit Judge ....New York, N. Y. 

Hon. BDWIN S. THOMAS, District Judge, Connecticut New Haven, Conn. 

Hon. THOMAS I. CHATPIBLD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. EDWIN L. GARVIN, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN CLARK KNOX, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Butfalo, N. Y. 

Hon. HARLAND B. HO WB, District Judge, Vermont Burlington, Vt. 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUFPINGTON, Circuit Judge Plttsburgh, Pa. 

Hon. VICTOR B. WOOLLBY, Circuit Judge Wilmlngton, Del. 

Hon. THOMAS G. HAIGHT, Circuit Judge^ Jersey City, N. J. 

Hon. HUGH M. MORRIS, District Judge, Delaware^ Wilmlngton, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. THOMAS G. HAIGHT, District Judge, New Jersey' Jersey City, N. J. 

Hon. J. WARREN DAVIS, District Judge, New Jersey Trenton, N. J. 

Hon. J. WHITAKER THOMPSON, District Judge, E. D. Pennsylvania...Philadelphia, Pa. 

Hon. OLIVER B. DICKINSON, District Judge, E. D. Pennsyivanla Philadelphla, Pa. 

Hon. CHARLES B. WITMBR, District Judge, M. D. Pennsyivanla Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsyivanla Plttsburgh, Pa. 

Hon. W. H. SBWARD THOMSON, District Judge, W. D. Pennsyivanla Plttsburgh| Pa. 

■ Became Circuit Judge, April 1, 1919. ' Appointed January 27, 1919, 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITB, Circuit Justice Washington. D. C. 

Hon. JETER C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Washington, D. C. 

Hon. CHARLES A. WOODS, Circuit Judge Marion, S. C, 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, IMd. 

Hon. HENRY G. CONNOR, District Judge, ^. D. North Carolina Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. d'. North Carolina Greensboro. N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, E. D. S. C Charleston, S. C. 

Hon. JOSEPH T. JOHNSON, District Judge, W. D. S. C Greeuvilie, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Rlchmond, Va. 

, Hon. HENRY, CLAY McDO\y.ELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTÔN G. DAYTON, District Judge, N. D. West Virginia Phlltppl, W. Va. 

Hou. BENJAMIN F. KELLER, District Judge, S. D. West Virginia. ...Charleston, W. Va. 

FIFTH CIRCUIT 

Hon. JAMES CLARK McREYNOLDS, Circuit Justice Washington, D. C. 

Hon. DON A. PARDEE, Circuit Judge Atlanta, Ga. 

Hon. RICHARD W. WALKER, Circuit Judge HuntsvUle, Ala. 

Hon. ROBERT LYNN BATTS, Circuit Judge Austin, Tex. 

Hon. HENRY D. CLAYTON, District Judge, N. and M. D. Alabama....Montgomery, Ala. 

Hon. WILLIAM I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon, ROBERT T. ERVIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WILLIAM B. SHBPPARD, District Judge, N. D. Fiorlda Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Fiorlda JacksonvlUe, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgla Atlanta, Ga. 

Hon. BEVERLY D. EVANS, District Judge, S. D. Georgla Savannah, Ga. 

Hon. RUFUS E. FOSTER, District Judge, E. D. Louisiana New Orléans, La. 

Hon. GEORGE W. JACK, District Judge, W. D. Louisiana Shreveport, La. 

Hon. BDWIN R. HOLMES, District Judge, N. and S. D. Mississippi Jacltson, Miss. 

Hon. GORDON RUSSELL, District Judge, E. D. Texas..'.. Sherman, Tex, 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. JAMES CLIFTON WILSON, District Judge, N. D. Texas' Ft. Worth, Tex. 

Hon. DUVAL WBSÏ, District Judge, W. D. Texas San Antonio, Tex. 

Hon. JOSEPH C. H0TCHBSON, Jr., District Judge, S. D. Texas Houston, Tex. 

Hon. WILLIAM R. SMITH, District Judge, W. D. Texas El Paso, Tex. 



SIXTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON. Circuit Judge Cincinnati, Ohlo. 

Hon. LOYAL B. KNAPPEN, Circuit Judge Grand Raplds, Mioh. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Raplds, Mloh. 

Hon. ANDREW M. J. COOHRAN, District Judge, B. D. Kentucky Maysvllie, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisvllle, Ky. 

Hon. ARTHUR J. TUTTLB, District Judge, E. D. Mlchlgan Détroit, Mich. 

Hon. CLARENCE W. SESSIONS, District Judge, W. D. Mlchigan Grand Raplds, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohlo Toledo, Ohlo. 

Hon. D. C. WESTBNHAVER, District Judge, N. D. Ohlo Cleveiand, Ohlo. 

Hon. JOHN B. SATER, District Judge, S. D. Ohlo Columbua, Ohlo. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohlo Cincinnati, Ghio. 

Hon. EDWARD T. SANFORD, District Judge, B. and M. D. Tennessee.. KnoxTlile, Tenn. 
HoB. JOHN E. McCALL, District Judge, W. D. Tennessee Memphis, Tenn, 



SEVENTH CIRCUIT 



Hon. JOHN H. CLARKB, Circuit Justice Washington, D. Os 

Hon. FRANCIS B. BAKER, Circuit Judge Ooshen, Ind. 

Hon. JULIAN W. MACK, Circuit Judge Chicago, 111. 

Hon. SAMUEL ALSCHULER, Circuit Judgo Chicago, UL 

» Appointed March 5, 1919. 
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Hon. EVAN A. EVANS, Circuit Judge Baraboo, Wla. 

Hon. GEORGE T. PAGE, Circuit Judge' Peoria, 111. 

Hon. KENESAW M. LANDIS. District .Judge, N. D. Illinois Chicago, lU. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. LOUIS FITZHENRY, District Judge, S. D. Illinois Bloomington, 111. 

Hon. GEORGE W. ENGLISH, District Judge, E. D. Illinois Dauville, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana IndianapoUs, Ind. 

Hon. FERDINAND A. GEIGER, District Judge, B. D. Wlsconsin Mllwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wlsconsin Madlson, Wts. 



EIGHTH CIRCUIT 



Hon. WILLIS VAN DEVANTER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Mina 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. WALTER I. SMITH, Circuit Judge Council Bluffs, lowa. 

Hon. JOHN B. CARLAND, Circuit Judge Washington, D. C. 

Hon. KIMBROUGH STONE, Circuit Judge Kansas City, Mo. 

Hon. JACOB TRIBBER, District Judge, E. D. Arkansas Llttle Rock, Ark. 

Hon. FRANK A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY T. REED. District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADB, District Judge, S. D. lowa lowa City, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Minneapolis, Minn. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKBNBURGH, District Judge, W. D. Missouri... Kansas City, Mo. 

Hon. THOMAS C. MUNGER, District Judge, Nehraska Lincoln, Neb. 

Hon. JOSEPH W. WOODROUGH, District Judge, Nehraska Omaha, Neb. 

Hon. COLIN NBBLETT, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. ROBERT L. WILLIAMS, District Judge, E. D. Oklahoma Muskogee, OU. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Oklahoma Guthrie, 0kl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sloux Falls, S. D. 

Hon. TILLMAN D. JOHNSON, District Judge, Utah Ogden, Utah. 

Hon. JOHN A. RINER, District Judge, Wyomlng Cheyenne, Wyo. 



NINTH CIRCUIT 



Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WILLIAM W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM H. HUNT, Circuit Judge Washington, D. C. 

Hon. WILLIAM H. SAWTELLE, District Judge, Arizona Tucson, Ariz. 

Hon. BENJAMIN F. BLBDSOE, District Judge, S. D. California Los Angeles, Cal. 

Hon. OSCAR A. TRIPPBT, District Judge, S. D. California Los Angeles, Cal. 

Hon. WILLIAM G. VAN PLEEÏ, District Judge, N. D. California San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. California San Francisco, Cal. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEORGE M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES E. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington Spokane, Wash. 

Hon, EDWARD E. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JEREMIAH NETBRBR, District Judge, W. D. Washington Seattle, Wash. 

* Appointed March 1, 1919. 
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ARGUED AND DETERMINED 

IN THE 

UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



KENNEDY v. NATIONAL TUBE CO. 

(Circuit Court of Appeals, Tliird Circuit. January 16, 1919.) 

No. 2412. 

1. Beokees <@=582(4) — Compensation — Actions — Issues and Pboop. 

WJiere, in an action on a contract for commissions on a sale, plalntilï 
declared on an express contract, he must prove the contract declared on 
in order to recover. 

2. CoNTRACTs <S=176(1) — Jury — Construction. 

Wliere the terms of an oral contract are established wltiiout eonflict 
of évidence, its interprétation, as In the case of wrltten contracts, is a 
question of law for the court ; but where the évidence is conflicting, or the 
meaning doubtful, the question of the interprétation of the contract should 
be submltted to the jury. 

3. CoNTKACTS ©=29 — Jury — Existence of Contract. 

Where plaiutiff declared on an express contract, and the évidence 
would not hâve sustained a flnding that there was sueh contract, the 
court need not submit the matter to the jury, but may direct verdict for 
défendant. 

4. Brokehs "SS'SfiCl) — Commissions — Contract to Pat — Evidence. 

In an action for commissions on a sale, where plaintifif informed de- 
fendant of a concern that had for sale material vvhich défendant wanted 
to buy, évidence held insufflcient to establlsh an express contract on the 
part of défendant to pay plaintiff for his service. 

5. Brokers <g=>40 — Services — Compensation. 

Where plaintiff informed défendant of a concern from whleh it could 
purchase material It wanted to buy, sueh service, though requiring llttle 
effort on plaintiiï's part, will support an agreement by défendant to com- 
pensate plaintiff. 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Action by Joseph W. Kennedy against the National Tube Company. 
There was a judgment for défendant, and plaintiff brings error. Af- 
firmed. 

Arthur O. Fording, of Pittsburgh, Pa., for plaintiff in error. 
George E. Shaw, Reed, Smith, Shaw & Beal, and John G. Frazer, 
ail of Pittsburgh, Pa., for défendant in error. 

Before BUFFINGTON and WOODLEY, Circuit Judges. 

<g:=»For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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WOOL,L,EY, Circuit Judge. This is not an action on a contract 
for commissions on a sale. It is an action brought by the plaintiff, on 
an alleged oral contract, to recover compensation for informing the 
défendant of a concern that had for sale material which the défend- 
ant wanted to buy. 

[1] The contract declared on is an express contract, not an im- 
plied contract. To succeed, either in the trial court or in this court, 
the plaintifï must show that the évidence proves the contract declar- 
ed on. 

Negotiations were conducted by Kennedy, the plaintiff, and Lynch, 
the purchasing agent of the défendant. They were embraced in one 
or two very brief and informai conversations, the substance of which 
is disclosed in the testimony of the plaintifï alone. 

At a casual meeting, Kennedy asked Lynch if his company would 
be interested in purchasing 20,000 tons of steel ingots. Lynch re- 
plied that it would be very much interested, and asked Kennedy to 
get him a quotation. Kennedy told Lynch that "the approximate price 
of the ingots would be $61.50," saying: 

"If you buy them, I want a dollar a ton, whleh will make It cost you ap- 
proximately— this price will hâve to be checked — it wlll make It $62.50 a ton." 

After some discussion as to Kennedy's compensation for bringing 
about a transaction of this size, Lynch told Kennedy to "go on and get 
(me) a quotation." Neither then nor later did Kennedy undertake to 
get a quotation, but he said to Lynch: 

"I will put the people in touch wlth you, so you cah get the thlng closed 
up." 

Kennedy then gave Lynch the name of Edgewater Steel Company 
as the proposed vendor and communicated to that company the name 
of the défendant. The two concerns were thus brought together. On 
this introduction, they made a contract for the sale and purchase of 
20,000 tons of ingots. Kennedy had no part in making this contract. 

The défendant refused to compensate the plaintiff for his service in 
bringing the contracting parties together; whereupon the plaintiiï 
brought this action. The trial court entered a compulsory non-suit, 
without opinion; and the plaintiff sued out this writ of error. 

The question in the case is, whether there was a contract between 
the plaintiff and défendant. This question turns, however, on one 
of two others, first, whether the minds of the acting parties ever met ; 
and, if so, second, whether one of them — the defendant's purchasing 
agent — acted within either the actual or apparent scope of his author- 
ity in making a contract that would bind his principal, where some- 
thing différent from the purchase of materials was involved. 

While the question, whether the agent's undertaking in behalf of his 
principal was within the scope of his authority as agent, was certainly 
in the case if it appeared that, but for the single question of his au- 
thority, the parties had entered into a valid contract, it seems to us, 
that the principal question — and, indeed, the first question — for déci- 
sion is, whether there was in fact a contract between the parties, test- 
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ed by the meeting of their minds. We think a décision on this ques- 
tion will dispense with the considération of the other. 

At the argTiment, counsel for the plaintiff regarded the question of 
the existence of a contract in two aspects : First, that there was a con- 
tract and that the court should hâve so f ound ; and second, if the court 
entertained a doubt as to the existence of a contract, that doubt should 
hâve been submitted to the jury as a question of fact and should hâve 
been left with them to be solved. 

[2,3] We are not unmindful of the gênerai rule, that where the 
terms of an oral contract are established without conflict of évidence, 
its interprétation, as in the case of written contracts, is a question of 
law for the court; and also, w^here the évidence as to the terms of 
an oral contract is conflicting, or the meaning doubtful, because of 
the ambiguous nature of words used or because of obscure références 
to unexplained circumstances, the jury are allovv^ed — in fact, are re- 
quired — under proper instructions, to ascertain the intention of the 
parties and détermine vi'hat was the contract. Cases cited in 6 R. C. 
ly. § 249 ; 9 Cyc. 592. But hère we are not concerned with conflicting 
terms of a contract or with a doubtful meaning arising from ambiguity 
of terms or obscurity of références ; we are concerned with the ques- 
tion whether there was a contract at ail, as shown by the plaintifif's 
testimony alone, and, whether, accordingly, there was any évidence on 
which either the court or the jury could hâve found a contract such 
as is contemplated by the law in the meeting of minds of the parties. 
If the évidence was such as would not hâve sustained a fînding by the 
jury that there was a contract, then, very certainly, the trial court com- 
mitted no error in declining to submit to the jury the question wheth- 
er there was a contract. We must inquire, therefore, whether the 
évidence is such, that, had it been submitted to the jury, it would hâve 
sustained a finding by the jury that a contract had in fact been en- 
tered into by the parties. 

[4, 5] What is the évidence? It is clear that Kennedy expected 
compensation for bringing the vendor and vendee "in touch," and that 
Lynch, the defendant's purchasing agent, also expected Kennedy to 
be compensated for that service. But how and from whom did Ken- 
nedy and Lynch agrée that the contemplated compensation should be 
paid? Was it to be included in the price and to be paid by the ven- 
dor? The vendor said it was not. Was it to be excluded from the 
price and to be paid by the vendee? The vendee (the défendant) said 
it was not. What did Kennedy say? So far as we can find after a 
careful search of the very brief record, he said nothing. He did not 
leave it uncertain that he expected compensation ; he made it very 
clear before he revealed the name of the vendor what he expected, but 
he did not say from whom he expected it, whether from the vendor 
or the vendee. He left this most material feature of the proposed con- 
tract to inference, and it may be as readily inferred that his compen- 
sation was to be included in the price and to be paid by the vendor as 
that it was to be excluded from the price and to be paid by the vendee. 
This is the substance of the negotiations which Kennedy put in évi- 
dence as proof of the contract. 
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After the sale had been made, Kennedy inquired about his compen- 
sation. Even then he seemed uncertain as to which of the parties — 
whether the vendor or vendee — was to pay for his service in bringing 
them together. He demanded payment from neither. He went to 
Lynch, however, and said to him, that he "understood that he (Lynch) 
had purchased the ingots," and upon being told that he had, he in- 
quired of him : "Did you arrange to take care of me as per our un- 
derstanding ?" Lynch replied that "Mr. Bell (président of the vendor) 
had agreed to do that." To this statement, Kennedy took no exception 
and made no comment. Later, when Bell, Lynch and Kennedy were 
together, Bell denied agreeing to any such thing. Then followed a 
discussion between Lynch and Bell as to whether Kennedy's compen- 
sation was included in the price and to be paid by the vendor — with 
Kennedy sitting by and remaining silent, so far as the record shows. 
There followed also a discussion between Lynch and Kennedy con- 
cerning the ethics of Kennedy demanding payment from the défend- 
ant in view of his business relations with the vendor. 

At thèse discussions, it does not appear that Kennedy asserted a 
claim that the défendant had promised to pay him nor does it appear 
that he then demanded payment from the défendant. Kennedy's de- 
mand and the defendant's refusai followed later. 

We thus hâve a situation, disclosed by the plaintifï's own testimony, 
in which the vendor said that Kennedy's compensation was not includ- 
ed in the selling price and theref ore it was not liable for its payment ; 
the vendee said that the compensation was included in the price and 
theref ore it was not due from the défendant; and Kennedy himself 
said nothing. Instead of showing an understanding between the par- 
ties, even assuming that the purchasing agent of the défendant was 
acting with fuU authority from his principal, the évidence shows a 
misunderstanding between them, and, therefore, fails to show a meet- 
ing of their minds on a most material part of the proposed contract. 
Utley V. Donaldson, 94 U. S. 29, 24 L. Ed. 54; First National Bank 
V. Hall, 101 U. S. 43, 25 L. Ed. 822; La Compania Bilbaina de Nave- 
gacion de Bilbao, App. v. Spanish American Light & Power Co., Con- 
solidated, 146 U. S. 483, 13 Sup. Ct. 143, 36 L. Ed. 1054. 

The service that Kennedy rendered, though requiring little effort on 
his part, was not inconsiderable when considered with référence to 
war conditions under which the concem that wanted steel was brought 
in touch with the concem that had steel for ready sale. This service 
was undoubtedly a valid considération for a promise to pay for it. 
But Kennedy fell between the vendor and vendee in failing to get such 
a promise from either one or the other. While the défendant doubt- 
less profited by Kennedy's service (as also did the vendor), this suit 
was brought not in indebitatus assumpsit, but on the defendant's ex- 
press promise to pay. In the absence of évidence of such a promise, 
no finding by the jury that the défendant had made such a promise, 
if the case had been submitted, could bave been sustained. 

The question of the authority of the defendant's purchasing agent 
to make a contract of the kind hère declared on ceases to be an issue 



TJOSEVIG V. UNITED STATES 5 

in the case when no such contract is found to hâve been entered into. 
Being of opinion that the non-suit was properly entered, we direct 
that 

The judgment below be affirmed. 



TJOSEVIG et al. v. UNITED STATES.» 

(Circuit Court of Appeals, Ninth Circuit January 6, 1919.) 

^■o. i!lG7. 

1. contempt g=2— acts constitutino contemrt of court — al'fida vits fob 

Change of Vekue. 

The filiug of an affidavit for change of venuo i;r change of judge on the 
ground of bias or préjudice of tho presidiug judge, even where there Is 
no statute authorlziug change of venue, i.s not in itself a contempt of 
court, If done lu good faith and lu a proper manner. 

2. CoNTEMiT <S=3C6(7) — Review — Jtjdomenï for Contempt. 

The Circuit Court of Appeals in a contempt case Is llmited to a review 
of niatters of law, and caimot disturb a fiuding on the facts, if supported 
by any compétent évidence. 

In Error to the District Court of the United States for Division No. 
1 of the District of Alaska ; Robert W. Jennings, Judge. 

Proceeding for criminal contempt against Christian Tjosevig and 
Martin J. Lund. Judgment of conviction, and défendants bring error. 
Reversed. 

The plalntiff.^ In error, Tjosevig and Lund, were respectively client and at- 
torney in an e(iultahle suit pending at Juneau, In the District Court of Alasl<a. 
The client signed, and the attorney flled in court, an atiidavlt in which the 
following was stated: "That affiant Is informcd and verily believes that the 
plaintlff, T. J. Donohoe, Is tbe national committeeuian for the Démocratie 
party for the terrltory of Alasl^a ; tJiat aa sucli he controls tho appointment 
of judges, or to a great extent iuaueuees ail appointment and continuation of 
judges; that he is a Personal friend of the honorable judge of this court 
before wbom tlils cause is pending; that such friendship is very intimate 
and of long standing, and that alliant Is Informed and verily believes that, 
prior to the appointment of the honornlile judge of this district to the judge»- 
Bhlp, said plalntitT spent bis tinie in Wa.shington City, at great Personal ex- 
pense and loss of time to hiin.';elf, urging upon the Pre.sidcnt and Senate tha 
appointment and eonfirmatifin of tbe honorable judge of this district; that 
afiiant is Informed and voriiy believes that the said plaintifC, by reason of 
such friendship and such political .services rendered by the said plaintlff, 
Donohoe, for and on behali^ of this honorable judge, claims and intends to 
thereby influence the décision of the court in this case in his favor; that 
affiant in no way îutends to reflect upon the honor or Integrlty of the honorable 
judge of this district, but owing to the clrcunistances above set forth he feels 
that he is at a disadvantage in sul)mitting the issues of facts In this case to 
the décision of said honoraljle judge, and tlierefore asks that the issues of 
facts be snbmitted to the détermination of tlie jury, and in event that that is 
denied alliant asks and demanda that sonie other judge be called in to hear 
and détermine said costs." With the aOidavit a motion was presented that 
the issues of fact in the suit be submitted to a jury, or that the cause be 
transferred to some other judge for trial, or that some outside judge be called 
in to try the same. Thereupon the court ordered pbiintiffs in ei'ror to ap- 
pear and show cause why they and each of them should not be adjudged guilty 
of contempt of court In making, filing, and presenting said affldavit. It was 

©=sFor other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
•Rehearlng denied May 12, 3919. 
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charged in the order, and upon the hearlng it was found, that tlie affldavlt was 
Intended to obstnict and embarrass the administration of justice In said 
cause, and to seandalize and dégrade the court; that It was not filed in 
good faith, but was for the purpose of intimidating and intlueucing the court ; 
and that the flling of the same constituted contempt of court. The iilalntiffs 
in error were each adjudged guilty of contempt of court, and fined each in 
the sum of $100 and costs. 

John Rustgard, of Juneau, Alaska, for plaintifïs in error. 
James A. Smiser, U, S. Atty., and John J. Reagan, Asst. U. S. 
Atty., both of Juneau, Alaska. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The défendant in error contends that the filing of an affidavit in the 
district of Alaska, alleging préjudice or bias of a judge of the dis- 
trict, of itself constitutes contempt of court, and cites In re Jones, 
103 Cal. 397, 37 Pac. 385, and Johnson v. State, 87 Ark. 45, 112 S. 
W. 143, 18 L. R. A. (N. S.) 619, 15 Ann. Cas. 531, in which it was 
held that an affidavit filed for the purpose of disqualifying a judge 
on account of alleged préjudice or bias, or for the purpose of chang- 
ing venue, is contempt of court, in the absence of a statute rendering 
such préjudice or bias ground for such a motion. Upon principle, 
and upon a careful considération of the few adjudicated cases con- 
cerning the question, we think that the reasonable view is as it is ex- 
pressed in 6 R. C. L. 494 : 

"An attorney may In a proper case, in a respectful manner, as, for example, 
on an application for change of venue, allège that the judge is prejudieed 
against his client, and unless the act is done with reckless disregard of truth, 
or vvith the express intention to reflect upon the houor and integrity of the 
judge, it is not a contempt." 

There is no statute of Alaska authorizing change of venue on the 
ground of the préjudice or bias of a judge. On March 3, 1911 (Ju- 
dicial Code [36 Stat. 1090, c. 231] § 21 [Comp. St. § 988]), Congress 
made provision that upon a showing by affidavit that the judge before 
whom an action or proceeding is to be tried has a personal bias or 
préjudice against a party or in favor of any opposite party to the suit, 
such judge shall proceed no further therein, but another judge shall 
be designated to hear such matter. That statute is by its terms made 
appHcable only to the District Courts of the United States, and it 
does not extend to a territorial court. But it is important to be con- 
sidered hère as embodying the deliberate expression of the mind of 
Congress that such a step is proper in judicial procédure. To hold 
that the filing of an affidavit for change of venue or change of judge 
on the ground of préjudice and bias is proper and permissible in ail 
jurisdictions where by statute such préjudice or bias is recognized as 
ground for disqualification, but that in other jurisdictions it is per se 
contempt of court, involves a process of reasoning which we are un- 
able to follow. 



TJOSEVIG V. DNITED STATES 7 

: We think the true ruie is stated in Le Hane v. State, 48 Neb. 105, 
66 N. W. 1017, where, notwithstanding, as the court said, there was 
no express provision of the law of Nebraska whereby a judgè was 
disqualified from sitting in a case because of bias or préjudice with 
regard to one of the parties, it was held that it is the right of a party 
and of his counsel to apply to the judge before whom a case is pend- 
ing for the purpose of having another judge try the case because of 
préjudice of the first judge which would prevent an impartial trial, 
and that the presenting of such an application in respectful language 
and in a respectful manner is not of itself contempt of court. In the 
présent case it is not alleged or shown that there was anything ini- 
proper or disrespectful in the manner in which the application was 
made. 

It remains to be considered whether the circumstances attending the 
filing of the afifidavit and the évidence adduced as to the intention of 
the accused are such as to justify the judgment. There was no for- 
mal charge of contempt. The charge recited in the order to show 
cause is that the motion and affidavit contain defamatory and scan- 
dalous matter, reflecting upon the integrity and judicial fitness and 
fairness of the judge, and that it was intended to intimidate the judge 
of the court, and was calculated and intended to obstruct and em- 
barrass the court in the administration of law and justice. It is not 
charged that the affidavit contained matter that was false. The plain- 
tifïs in their answer alleged that the motion and affidavit were made in 
good faith and upon the honest belief that they were necessary for 
the protection of the rights of the défendants in the action. Each 
of the plaintififs in error was examined before the court as to the cir- 
cumstances under which the affidavit was made and filed, and their 
purpose in filing it, and both disclaimed any ulterior or improper mo- 
tive in so doing. The court found, not only that the matters set up 
in the affidavit were defamatory and scandalous, but that they were 
false, and were intended to obstruct and embarrass the administration 
of justice, and that the filing and présentation thereof were not in 
good faith, but were done for the purpose of intimidating the court, 
and influencing it, through fear of possible criticism and the charge 
of partiality. There was no évidence that the actual intent with 
which the affidavit was presented was other than that which the plain- 
tiffs in error declared it to be. The judge asked the plaintiff in er- 
ror Lund: 

"Q. Has it ever oceurred to you tliat there are some students of human 
nature who think the way to intimidate a judge and get rulings in their favor 
is to play upon the supposed timidity of the judge — to let the judge linow that 
this is a case between one of his friends and somebody that he does not know, 
and that, if the judge does not décide the case in favor of the person he does 
not know, that the lawyer or the community will hold him. up as partial to 
his friends, and therefore, in order not to he partial to his friends, or to liave 
that insinuation, he will do an injustice to his friends — you know there are 
such lawyers, don't you? A. There may be — there may be, but I am not one 
of them. I do not practice law that way. AU that was in my mlnd, I wanted 
to guard against tlie unconscious influence that your friendshlp with Donohoe 
might hâve upon you; that is ail I liad in my miud. I did not corne up hère 
to interfère in any way. I am strietly hère attending to my own business, 
and if I hâve gone too far hère it was entirely unintentional on my part." 
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[2] This is a case of criminal contempt, and in such a case it is 
the rule that the trial court must be convinced of the guilt of the ac- 
cused beyond a reasonable doubt. But in this court on review the 
finding of the court below will net be disturbed in a case where there 
is any compétent évidence to support it, since the power of this court 
in contempt cases is limited to a review of questions of law. Bessette 
V. W. B. Conlfey Co., 194 U. S. 324, 328, 24 Sup. Ct. 665, 48 L. Ed. 
630. If there is anything in the record which tends to support a find- 
ing of improper intent, it is the fact that the allégation in the affidavit 
that Donohoe "by reason of such friendship and such political serv- 
ices * * * for and on behalf of this honorable judge claims and 
intends to thereby influence the décision of the court in this case in 
his favor" is unsupported by any évidence that Donohoe had made 
such a claim or had expressed such an intention. While the writer 
of this opinion is inclined to the view that this absence of évidence 
of Donohoe's actual claim or intention is sufficient to sustain a finding 
that the affidavit was contemptuous, for the reason that the natural 
effect of such a charge might be to préjudice the judge against Don- 
ohoe, the other party to the suit, who v^^as alleged to claim and intend 
to influence the judge in his favor as the reward of friendship and 
political services, and thus obstruct the administration of justice in 
the case so pending, the majority of the court think otherwise, and are 
of the opinion that that portion of the affidavit was but the expression 
of the appréhension and suspicion in the mind of the afifiant, because 
of information which he said had been carried to him, and which he 
detailed, and that the honesty of the affiant is shown by his further 
statement that he disavows any intention to reflect upon the honor 
or integrity of the judge, but "owing to the circumstances above set 
forth he feels that he is at a disadvantage in submitting the issues 
of fact in this case to the décision of said honorable judge," and that 
the embarrassment which he felt was only such as most laymen would 
feel under similar circumstances. 

The judgment is reversed. 



CENTRAL STAMPING CO. v. McKEON et al. 

(Circuit Court of Appeals, Tliird Circuit January 14, 1919. Ob Pétition for 

Rehearing, January 31, 1919.) 

No. 2419. 

1. Masteb and Servant <®=:».'î.'?2(4) — Atjtiiority of Agent — Jury Question. 

In an action by boy hurt while alightiug from one of défendant' s wag- 
ons, on which he was rlding at the invitation of driver, where the case 
wag tried and submitted on theory that defendant's stableman acquiesced 
In the drlver's unautliorized Invitation, held, under the évidence, that 
the question of stableman's authority to bind défendant should hâve been 
submitted to the jurj'. 

On Pétition for Rehearing. 

2. Courts ®=>405(17)— Circuit Court op Appeals — Assignment of Ebror— 

Necbssity. 

In an action by a boy, hurt wliile alighting from one of defendant's 
wagons, on wliich he was rlding at the invitation of the driver, where it 

<g=3For other cases see same topio & KBY-NUMBBR in ail Key-Numbered Digests & IncJexe» 
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appeared at the argument that the erux of tlie case was the autliorlty of 
defendant's stableman to ratify the driver's unauthorized invitation, and 
the record and supplemental briefs, flled at the request of the appellate 
court, showed that the question of the stableman's authority had not been 
submitted to the jury, the omission constituted error, which, though not 
assigned, might be considered, under court rule 11 (224 Fed. vii, 137 C. 
0. A. vii). 

In Error to the District Court of the United States for the District 
of New Jersey; Thomas G. Haight, Judge. 

Action by Matthew J. McKeon, by Patrick McKeon, his next friend, 
and Patrick McKeon against the Central Stamping Company. There 
was a judgment for plaintififs, and défendant brings error. Reversed, 
and new venire awarded. 

Samuel Kalisch, Jr., and Kalisch & Kalisch, ail of Newark, N. J. 
(Isador Kalisch, of Newark, N. J., on the brief), for plaintiflf in error. 

John W. Palmer, of Newark, N. J. (Frank Bergen, of Newark, N. 
J., of counsel), for défendants in error. 

Before BUFFINGTON and WOOLLEY, Circuit Judges. 

WOOLLEY, Circuit Judge. The défendant corporation (plaintifï 
in error) used in its business a number of wagons for the delivery of 
wares. Brady, one of the defendant's drivers, asked McKeon, a boy 
of tender years, to ride with him and help him make deliveries. The 
wagon was drawn by a pair of horses that had long been known, it 
is alleged, to hâve vicions propensities. Brady drove with the boy 
into the defendant's stableyard, there had conversation with Clarke, 
the stable foreman, who saw or could hâve seen the boy on the wagon, 
and then proceeded on his delivery route. A box having fallen from 
the wagon, Brady alighted to adjust the tailboard and ordered the boy 
to get off and get the box. As the boy was descending, the horses 
jumped and started to run, thereby throwing him under the wheels 
and causing injuries that made necessary the amputation of his leg. 

This action was brought by the next friend of the boy to recover 
damages for the injuries the boy had sustained and by the father for 
the loss of the boy's services. The action is based on négligence charg- 
ed to the défendant for violating a duty of reasonable care, which, 
it is alleged, the défendant owed the boy. The verdict was for the 
plaintiffs and the défendant sued out this writ of error. 

There was évidence of a custom or practice pursued through many 
years by the defendant's drivers (in which, it is alleged, the défendant 
acquiesced for its own profit) of picking up boys to help them make 
deliveries without payment or reward other than the boyish pleasure 
of riding. But the case was tried mainly on questions involving, fîrst, 
the négligence of the driver in inviting an irresponsible boy to ride 
behind unruly horses and in failing to give him a proper measure of 
care when the driver alighted from the wagon and left the horses 
unhitched and unguarded; and, second, the defendant's duty to the 
boy and its liability to him for the conséquences of its driver's négli- 
gence, according as the driver's unauthorized invitation was ratified or 
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acquiesced in by the defendant's stable foreman under authority to 
bind the défendant. 

[1] The jury having found that the boy's injuries were occasioned 
by Brady's négligence, we are hère concerned only with the question of 
the defendant's îiability for its driver's négligence. This question cen- 
ters on Clarke, the stable foreman, and, we think, on his authority to 
acquiesce in Brady's invitation to the boy, for manifestly the défend- 
ant is not liable to the boy for what happened following Brady's ad- 
mittedly unauthorized invitation, unless his unauthorized invitation had 
been ratified or acquiesced in by someone in the défendant corpora- 
tion having authority to bind it. 

In disposing of the defendant's motion for a directed verdict and 
the plaintiff's prayers for instructions, before charging the jury, the 
learned trial judge discussed the law. Hé drew the distinction — very 
correctly, we think — ^between cases where employers are charged with 
a duty of exercising reasonable care toward children invited by their 
employés without authority upon instrûmentalities of recognized dan- 
ger, such as railroad engines, trains, trolley cars, and where conse- 
quently employers are liable for injuries occasioned by négligence of 
their servants (Danbeck v. N. J. Traction Co., 57 N. J. Law, 463, 31 
Atl. 1038; Solomon v. Railway Co., 87 N. J. Law, 284, 92 Atl. 942, 
Ann. Cas. 1917C, 356; Wilton v. Middlesex Railway Co., 107 Mass. 
108, 9 Am. Rep. 11), and cases involving no such duty and conse- 
quently no such Iiability, as where a child rides on a wagon upon the 
bare unauthorized invitation of a driver (Kiernan v. N. j. Ice Co., 74 
N. J. Law, 175, 63 Atl. 998). Following thèse cases, the learned trial 
judge declîned to give instructions holding the défendant liable on the 
theory that Brady's act of inviting the boy to ride was alone and of 
itself a violation of a duty which the défendant owed the boy. He indi- 
cated, however, that he would instruct the jury in his charge that they 
could find the défendant liable if they found that the défendant had 
ratified Brady's invitation. No question is very seriously raised by 
the défendant on this writ as to the correctness of this position, nor is 
any question raised by us as to the grasp which the trial judge had 
of the issues of the case and of the law properly applicable to them. 
This is shown by one statement made in disposing of the motion for 
a directed verdict, which covers the case in a f ew words. He said : 

"I think that, under ail of the clrcumstances, it is a question for the jury 
to say whether or not the unauthorized invitation of the driver ivas acquiesced 
in (by Clarke) so as to havc hecome ratified by the company, and then if it vras, 
whether or not the subséquent action of the driver was négligent as respects 
thla boy so as to make the company liable for the palnful injuries which ho 
has recelved. If the unauthorized action of the driver was never ratified hy 
the company, then the boy was a trespasser, ot at the very best, a mère li- 
censee, to whom, under the rules of law prevailing in this state, the company 
ovred no other duty than that of refraining from acts wilfully injurions. 
If, hoteever, he was there at the express or implied invitation of the company, 
the latter owed him the duty Of exercising reasonable care." 

From this very clear statement of the issues and of the law ap- 
plicable to them, it is plâin that the case as tried turned mainly on the 
defendant's ratification of Brady's unauthorized invitation. Its ratifi- 
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cation, if made at ail, was made through Clarke, the stable foreman, 
and, therefore, depended, first, upon the act of Clarke in acquiescing, 
and second, upon Clarke's acquiescence being within the scope of his 
authority to speak for fhe défendant in a way that bound it. What 
was the scope of Clarke's authority? This was a question of fact, 
which, in the state of the évidence, could be determined only by the 
jury. But when the learned trial judge came to charge the jury, he 
failed — inadvertently, we think — to submit the question, which, in his 
previous discussion of the law, he had recognized was for the jury. 
This question, stated broadly, is, whether acquiescence by Clarke in 
Brady's invitation was within the scope of Clarke's authority, and, 
whether, accordingly, the défendant had, by Clarke's acquiescence, rati- 
fied Brady's unauthorized invitation and had become liable for its con- 
séquences. 

The judge submitted only the question, whether Clarke did in fact 
acquiesce. The jury were instructed that the test of this question was 
what Clarke did or failed to do, and were told that if they found that 
Clarke did not see the boy on the wagon, then no duty devolved upon 
the défendant and no liability ensued; but, if, on the contrary, they 
found that he saw the boy on the wagon and did not make him get 
off, then there arose in the défendant a duty of reasonable care to the 
boy, for violation of which by Brady the défendant was liable. We 
feel that in failing to submit to the jury the question of the scope of 
Clarke's authority to acquiesce in Brady's unauthorized invitation, 
the learned trial judge fell into error. This, we think, was a ques- 
tion for the jury. Acquiescence by Clarke in a way that bound his 
employer depended upon the scope of Clarke's employment. Without 
first determining the scope of his employment, it is quite impossible to 
détermine his ability to acquiesce in a way that legally bound his em- 
ployer. 

It appears in the testimony that the défendant had instructed Clarke 
to order boys ofï the wagons. In imposing this duty upon Clarke, the 
plaintiiï argues, the défendant clothed him with control over wagons 
and their occupants with fuU authority to speak and act for it, and 
therefore it conferred upon him authority to acquiesce in Brady's in- 
vitation in a way that made the défendant liable for Brady's négligence. 
But Clarke's authority to acquiesce and thereby bind the défendant 
cannot be gathered alone from the defendant's act of imposing upon 
him a duty to warn boys off wagons; it must be gathered from évi- 
dence of Clarke's position in representing the corporation as foreman 
and as being the corporation at that place, in the sensé of being the 
officiai or employé through whom the corporation there spoke and 
acted. But much of the plaintiff's testimony as to Clarke's authority 
was controverted by testimony for the défendant, by which it intended 
to show that Clarke was a mère stableman without authority over any- 
thing but the teams. In this state of the testimony, we think the 
scope of Clarke's authority to bind the défendant was a question which 
the défendant had a right to hâve submitted and determined by a jury. 
Because the question was not submitted, and on this ground alone, we 
direct that the 

Judgment below be reversed and a new venire be awarded. 
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On Pétition for Rehearing. 

PER CURIAM. [2] By their pétition for rehearing, the plaintifiEs 
complain that this court disposée! of the writ of error and reversed 
the judgment in this case on a matter not raised by assignment of error 
based on any exception in the record. No other error is charged. 

It appeared at the argument that the crux of the case was Clarke's 
authority to ratify the unauthorized act of the def endant's servant and 
thereby malie the défendant Hable for his neghgence. 

Though plainly appearing in the record, this question was not rais- 
ed by assignment of error, nor was it discussed in the briefs. We 
therefore asked for supplemental briefs on this one question. The 
briefs, when filed, as well as the record, when read, disclosed very cer- 
tainly that this matter had not been submitted to the jury. This omis- 
sion we thought constituted error, which, though not assigned, we no- 
ticed under rule 11 of this court (224 Fed. vii, 137 C. C. A. vii). P. 
& R. Ry. Co. V. Marland, 239 Fed. 1, 152 C. C. A. 51. 

The pétition is dismissed. 



WASHINGTON & C. RY. CO. v. MOBILE & O. R. 00. 

(Circuit Court of Appeals, Fiftli Circuit. January 7, 1919.) 

No. 3230. 

1. Carriebs <S=>202 — Interstate Commerce — Dividing Baenings — Iixegal 

Transaction — ^Recovebt. 

Wliere plaintifC and défendant had a joint tariff providing a tlirough. 
rate on lumber shipments, but there was no provision for remilling at the 
point of junction, and défendant, on shipments remllled, collected the 
jAçal rate to the junction point, plaintifC, though It paid défendant a por- 
tlÀn of the through rate, may recover the same, regardless of linowledge ot 
the true facts; the transaction violatiug the Interstate Commerce Act 
(Comp. St. § 8568 et seq.), and the rule that the courts will refuse re>- 
dress to joint violaters of the law having no application. 

2. Oabkiebs <S=»29 — RnauLATioNS — Dividino Eabnings — "Public Coepoea- 

TION." 

A railroad company is a "public corporation" charged with public du- 
ties, and in view of the rate-maKing powers of the state such a company 
cannot make voluntary payments to another railroad company out of 
rates which it has collected and is entitled to. 

[Ed. Note. — For other définitions, see Wbrds and Phrases, First and 
Second Séries, Public Corporation.] 

3. Carriers <©=>29 — Interstate Commerce — Dividing Earnings. 

Where défendant railroad company was not entitled to any part of the 
rates received by plaintift', the shipment not being one falllng wlthin a 
joint through rate, held, that plalntiff could not make voluntary pay- 
ments to défendant, for that would defeat the purpose of the Interstate 
Commerce Act (Comp. St. § 8563 et seq.). 

4. Evidence <g=>208(7) — Judicial Admissions — Demubebbs. 

Though a demurrer to a plea is sustained, an admission of tact 
therein may be considered. 

5. Appeal. and Eeeoe ®=>1051(3) — Review — Haemless Ekeob, 

Where défendants own plea admitted the facts shown by évidence, 
the admission of such évidence, though erroneous, was hamileas. 

«g^ssFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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6. Cahriebs <S=3202 — CitAEGE?— Connecting Caeriebs— Ovebpaysient — Re- 

COVERY. 

Wîiere plaintiff sued to recover from défendant amounts paid to de- 
fendant as its share of joint through. rates, and it appeared that plaintifC 
was not entltled to recover on ail of the cars on which such rates were 
paid, plaintiff was bound to establish its case by showing tte shipments 
and cars on which it was entltled to recover. 

7. Appeal and Errob <ê==>1175(1) — Review — Habmless Ebeob. 

Where a judgnient for plaintiff was for too large an amount, and the 
record did not contain évidence from which the error might be corrected, 
the case must be remanded. 

In Error to the District Court of the United States for the South- 
ern District of Alabama ; Robert T. Ervin, Judge. 

Action by the Mobile & Ohio Railroad Company against the Wash- 
ington & Choctaw Railway Company. There was a judgment for 
plaintiff (242 Fed. 531), and défendant brings error. Reversed and 
remanded. 

Harry T. Smith and Wm. G. Caffey, both of Mobile, Ala., for plain- 
tiff in error. 

S. R. Prince, of Mobile, Ala., for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and EVANS, Dis- 
trict Judge. 

BATTS, Circuit Judge. The Washington & Choctaw Railway Com- 
pany has a point of junction with the Mobile & Ohio Railroad Com- 
pany at Yellow Fine, Ala. Both railroads are comïnon carriers, un- 
der the jurisdiction of the Interstate Commerce Commission. Joint 
tariffs were published, covering shipments originating on the Wash- 
ington & Choctaw and transported over the line of the Mobile & Ohio. 
The latter company instituted suit against the former for sums paid 
upon statements of the défendant of amounts claimed as due as its 
division of the through rate from points on its line. It was alleged 
cmd proved that the course of business was for the Washington & 
Choctaw to transport lumber from points on its line to Yellow Fine, 
where it was remilled or redressed, and that thereafter further ship- 
ment was made on through bills of lading from the original shipping 
point. The contention is made that thèse were not through shipments, 
but that the initial shipment was concluded at Yellow Fine, and that 
another shipment was begun at that place over the Mobile & Ohio. It 
is alleged and proved that the Washington & Choctaw collected a 
local rate from the shipper to Yellow Fine. 

The circumstance that the Choctaw received its local rate, and there- 
after received a part of the through rate from the Mobile & Ohio, 
cannot affect the case. The Choctaw is not, of course, entitled to both 
a local rate and a division of the through rate. But this case is con- 
cerned alone with the right of the Mobile & Ohio to recover that part 
of the rate improperly collected from it by the Washington & Choc- 
taw. 

_ [ 1 ] The défense is made that the Washington & Choctaw and Mo- 
bile & Ohio were joint violators of the law, and it is contended that the 

®=3For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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courts will refuse redress when either of the parties to an illégal trans- 
action appeals to the courts. The Mobile & Ohio claims that it was with- 
out iinowledge of the f act that thèse were not through shipments ; but it 
insists that, even if it had known of the facts which make the trans- 
action illégal, it would, nevertheless, be entitled to recover. 

The gênerai rule with référence to recovery by one person against 
another in a transaction involving illégal acts upon the part of both is 
well settled. No gênerai rule of this kind can apply to a case in whidi 
the rights of the parties are govemed by the unequivocal terms of the 
law. It is a part of the duty of the Mobile & Ohio Railroad to col- 
lect from ail shippers and f rom ail railroads ail that is due to it under 
any tarifif under which it is operating. If it should collect less than it 
is entitled to, or pay out too much on a joint rate, it is under ob- 
ligations to collect the balance, or the amount erroneously paid, as def- 
initely as it is under obligations to return any excCss charged, or any 
amount improperly retained. 

The method used by the Washington & Choctaw was clearly in 
violation of the law. Its illegality was not dépendent upon the fact that 
it secured a double rate. No tariff promulgated by it, or by it and 
Connecting linesy provided for stoppage of the lumber in transit for 
remilling or redressing. It had the right to collect a légal rate from 
points on its road to Yellow Fine. As to shipments originating at 
Yellow Fine on the Mobile & Ohio, it had no rights of any sort, and 
was not entitled to any part of any rate received by the Mobile & Ohio. 
If by deceit or misstatements, or by any understanding with the Mo- 
bile & Ohio, or otherwise, it secured a part of the rate to which the lat- 
ter was exclusively entitled, it violated the law, aiid was under obli- 
gations to return to the Mobile & Ohio that which it had unlawfully 
received. 

If the Mobile & Ohio and the Washington & Choctaw both had, cog- 
nizance of the fact that shipments were being made and divisions 
being effected under a tarifï not promulgaited in accordance with law, 
or not promulgated at ail, both concerns became liable for violation 
of the Interstate Commerce Act (Comp. St. § 8563 et seq.) ; and it would 
be the duty of both to see to the restoration of that which had been un- 
lawfully exacted or paid. 

[2, 3] Défendants make the proposition that, after having received 
money in payment of à freight charge, the Mobile & Ohio had the 
right to do with it as it pleased, and the right to give it to the Wash- 
ington & Choctaw, if it so desired. This proposition cannot receive 
the sanction of the courts. It is a mistake to assume that the railroad 
companies may do as they please with that which they receive. They 
are public corporations, charged with public duties, and those duties 
cannot be performed without a proper conservation and administra- 
tion of their revenues. The rate-making bodies of the country must 
see to it that reasonable rates are fixed, with the view of enabling the 
companies to perform their public duties. The proper fixing of rates- 
is inconsistent with an unrestrained right upon the part of the rail- 
road companies to donate or otherwise dispose of their funds, except 
for the purposes ând in the manner contemplated by the laws. Even 
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if this gênerai proposition could be controverted, there could be no 
question about the duty of railroad companies to conform their inter- 
state transactions to the terms of the Interstate Commerce Act. Tar- 
iffs and divisions would be rendered nugatory, if the interested com- 
panies could, by repayments and readjustments of accounts, bring 
about any resuit they might désire as between themselves and Connect- 
ing lines, or between themselves and shippers. 

It is the right and the duty of railroad companies vi^hich hâve im- 
properly paid out money to Connecting lines under a mistake of fact, 
or with knowledge of the unlawful character of payment, to recover 
such payments. The conclusions reached, and so well stated, by the 
trial judge, are concurred in entirely. 

[,4, 5] The défendants in this case insist that the allégations of the 
pétition hâve not been established by compétent évidence. The court 
permitted records of the Mobile & Ohio Railroad Company, not shown 
to hâve been made by any person directly familiar with the facts, to 
be admitted in évidence against the défendants. It is not necessary 
in this case to détermine whether the business of the country is to 
be hampered and the efficiency of the courts destroyed by appeals to 
archaic rules of évidence; for, even if the évidence was technically 
inadmissible, the défendant could not hâve been harmed by the action 
ôf the court in permitting its introduction to prove facts which hâve 
been formally admitted by the défendant in its pleadings or estab- 
lished as against it by statements furnished by it to the plaintifï. A 
plea of défendant contained the averment that the plaintiff "volun- 
tarily paid the défendant the amount which it is now seeking to re- 
cover." Though a demurrer to the plea was sustained, cognizance 
could be taken of an admission which it contained. The most that 
could be said against the admission of the évidence is that it was im- 
properly admitted to prove facts, the truth of which the record shows 
was not disputed. 

[6, 7] There is, however, deficiency in the évidence in one respect. 
The testimony indicates that payment was made on a small number of 
cars that were, in fact, through shipments from points on the Wash- 
ington & Choctaw other than Yellow Fine. As to thèse cars the pay- 
ments were properly made. While it is assumed from the testimony 
that the number of such cars was very limited, yet this fact does not 
relieve the plaintifï from establishing its case by distinguishing thèse 
from the other cars. It is apparent that it has recovered judgment 
for an amount somewhat in excess of that for which judgment should 
hâve been given. The record does not furnish sufficient évidence for 
reformation of the judgment, and it will hâve to be reversed for fur- 
thèr évidence upon this issue. 

Reversed. 
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APGAR V. UNITED STATES. 

(Circuit Court of Appeals, Fitth Circuit. January 15, 1919. Eehearlng 
Denied Mardi 15, 1919.) 

No. 3204. 

1. Ceiminai. Law <S=1144(2) — Appeal. 

Where plea In abatement to Indlctment dld not show that the dis- 
trict judge appointing tlie juiy commissioner was without the district at 
the time he entered the order and the record did not show that fact, tha 
oven-uling of the plea cannot bo hcld erroneous on wrlt of error. 

2. JuKY i£=579d) — Dkawino of Jubobs — Kule in United States Couin>— 

ÏRIAL OF CkIMINAL CaSE. 

In tlie absence of a rule and order goveming the drawing of jurera 
for the trial of ca/ses in the fédéral courts, that matter Is in control of 
those courts, subject only to the restrietlona Congress hns prescribed and 
to such limitations as are recognlzed by the settled prlndples of criminal 
law. 

3. JuKT iS=><'2(2) — Petit Jubt — Panel. 

Thouffh district judge who was designated to hold court in an adjoln- 
Ing district enterod an order while without the district dlrectlng that 
the panel of petit jurors be drawn, held that, as the Judidal Code 
does not malie such an order a prerequlsite to the validity of a drawing 
of the names of those to be summoned to serve as petit jurors, the action 
of the jury coiniuissioner In following the order amounted to no more than 
tlie drawing of jurors without an order, whlch irregularlty the District 
Court could waive. 

4. JuET <S=»7i>(l) — PEirr Jukt — Drawing. 

Where a district judge was designated to hold court In an adjacent dis- 
trict witli the powers provided for by .ludicial Code, § 14 (Oomp. St. § 
QSl), held, under section 19 (section 986), and in vlew of section 17 (sec- 
tion 0S4), that an order entèred by such judge, while without the sec- 
ond district directing the drawing of petit jurors, was valid, for the order 
was one which could be made by the judge while in chambers, and it is 
not necessary that It be made withln the territorial limlts of the dis- 
trict wberelu it was to be effective, as the jtidge's chambers are con- 
sidered to be where he is and authorlzed to be engaged in performing his 
judicial duties. 

5. Banks anu Banking <S=257(3) — National Banks — Offenses. 

In a prosecution under Eev. St. § 5209 (Comp. St § 9772), where It was 
charged that défendant, while acting as the cashier of a national banklng 
association, willfully misapplied its moneys, funds, or crédits, and such 
misapplica tiens were eftected by tlie payment of checlis drawn on the 
banli by i)ei'sons having no money or funds to their crédit who were In- 
solvent and financially unable to pay the sums, évidence that défendant, 
while acting as cashier, obtalned money from the bank by discoimting a 
note which he linew to be a forgery, is admissible to show Intent. 

6. Cbiminal Lavv <S=>1172(8) — Revibw — Hakmless Ekbok. 

Where défendant was convicted on many counts, and sentenced to a 
penltentlary term of five years on eaeh count, the terms to be served con- 
currently, an error in the charge, aflecting thé conviction as to only one 
couut is harmless and bo ground for reversai. 

7. Cbiminal IjAW <E=>S29(1) — ïhial — Instructions. 

The refusai of requested charges fairly covered by the charge given is 
not error. 

In Error to the District Court of the United States for the Western 
District of Louisiana; Rufus E. Foster, Judge. 

Harvey D. Apgar was convicted of violation of Rev. St. § 5209 
(Comp. St. § 9772), in that while acting as cashier of a national banking 

©=3 For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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association he willfully misapplied moneys, etc., and he brings 
error. Affirmed. 

John C. Theus, of Monroe, La., and J. M. Foster, Frank J. Looney, 
and W. A. Wilkinson, ail of Shreveport, La., for plaintifif in error. 

Joseph Moore, U. S. Atty., and J. H. Jackson, Asst. U. S. Atty., 
both of Shreveport, La. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. On the 21st day of March, 1917, the 
Senior Circuit Judge of the Fifth judicial circuit designated "the Hon- 
orable Rufus E. Foster, Judge of the Eastern District of Louisiana, 
to hold the District Court in the Western District of Louisiana in the 
place and in aid of the judge thereof, and therein to hâve the powers 
provided in section 14 of the Judicial Code [Act March 3, 1911, c. 
231, 36 Stat. 1089 (Comp. St. § 981)]." The indictment against the 
plaintiff in error (who vi^ill be referred to as the défendant) was filed 
in the Monroe division of the Western district of Louisiana on May 
31, 1917. On the Ist day of October, 1917, the défendant filed a plea 
in abatement to the indictment and a challenge to the array of the 
panel of petit jurors drawn and served for the October, 1917, term of 
court at Monroe; both of which were overruled. 

[1] The ground relied on in argument against the correctness of 
the court's action in overruling the plea in abatement is that the in- 
dictment was subject to be abated because an order made by Judge 
Foster on May 14, 1917, appointing George G. Weaks jury commis- 
sioner for the Western district of Louisiana, Monroe division, was 
illégal and invalid for the reason that Judge Foster, at the time the 
order was made, was absent from the Western district of Louisiana. 
The ground mentioned was not stated in the plea in abatement. Fur- 
thermore, the record does not show that it was proved or admitted that 
Judge Foster was absent from the Western district of Louisiana when 
he made the order appointing the jury commissioner. There is a ré- 
cital in the bill of exceptions of the admission of the truth of the al- 
légations of specified filed pleas and motions. The record does not 
contain any filed plea or motion which allèges that Judge Foster was 
absent from the Western district of Louisiana when he made the or- 
der in question. Assuming, without conceding, that the indictment 
was subject to be abated or quashed on the ground mentioned, in the 
absence of proof or admission of the existence of such ground, it 
cannot be held that the court erred in refusing to abate or quash the 
indictment on that ground. 

[2, 3] The ground stated in the above-mentioned challenge or mo- 
tion to quash the panel of petit jurors was the following: 

"Tliat the order of the Honorable Rnfus E. Foster, District Judge of the 
Eastern District of Ixmisiaua, directing that said panel of petit jurors be 
drawn, is illégal and invalid for the reason that the said Honorable Rufus E. 
Foster, judge as aforesaid, gave and executed said order while without the 
jurisdiction of the Western District of Louisiana and while within and dis- 
charging the dutles and functious of United States District Judge for the 
Eastern District of Louisiana." 
250 F.— 2 
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The truth of thi.s allégation was admitted. The record made up for 
this court does not contain the order referred to. The attack on the 
panel is based on, the circumstance that Judge Foster was in tfie dis- 
trict of which he is the judge when he made the order directing the 
drawing of the panel. A statute prescribes how grand and petit jurors 
shall be drawn. Judicial Code, § 276 (Comp. St. § 1253). Another 
statute forbids the summoning of a grand jury to attend any district 
court unless the issue of a venire therefor is ordered by the judge. 
Judicial Code, § 284 (Comp. St. § 1261). There is no statute making 
such an order a prerequisite to the validity of a drawing of the names 
of those to be summoned to serve as petit jurors. The panel of petit 
jurors hère in question was drawn for a regular term of the Monroe 
division of the court. If such action by the jury commission is taken 
without having been ordered, it may be subject to be disapproved by 
the judge or the court; but, in the absence of any law requiring an 
order for the drawing of petit jurors, such drawing may be sanction- 
ed as well after as before it occurred. It is enough that the court ac- 
quiesced in the drawing of petit jurors for the term, whether a vialid 
order was or was not made before the drawing occurred. Breese v. 
United States, 203 Fed. 824, 828, 122 C, C. A. 142. In the absence 
of a rule or order governing the drawing of jurors for the trial of 
cases in the courts of the United States, that matter is in the control 
of those courts, subject only to the restrictions Congress has prescrib- 
ed, and, also, to such limitations as are recognized by the settled prin- 
ciples of criminal law to be essential in securing impartial juries for 
the trial of offenses. Pointer v. United States, 151 U. S. 396, 14 Sup. 
Ct. 410, 38 L. Ed. 208. 

[4] We are not to be understood as concurring in the contention 
that the order in question was invahd because it was made by Judge 
Foster "while within and discharging the duties and functions of 
United States District Judge for the Eastern District of Louisiana." 
An effect of the order designating him "to hold the District Court in 
the Western District of Louisiana in the place and. in aid of the judge 
thereof, and therein to hâve the powers provided in section 14 of the 
Judicial Code," was to add to the territory in which he was required 
to exercise the functions of a District Judge. Judicial Code, § 19 
(Comp. St. § 986). So long as he was in either the Eastern or the 
Western district of Louisiana, while the order of désignation was ef- 
fective, he was within the territorial limits in which he was authorized 
and required to perform judicial duties. Where the order is one 
which may be made at the chambers of the judge, it is not necessary 
that it be made within the territorial limits of the district in which the 
order is to be effective, if it is made where the judge at the time is 
performing the duties of his office, as the judge's chambers are con- 
sidered to be where he is, and authorized to be, engaged in perform- 
ing his judicial duties. Ex parte Hollon Parker, 131 U. S. 221, 9 
Sup. Ct. 708, 33 L. Ed. 123 ; Horn v. Père Marquette R. Co. (C. C.) 
151 Fed. 626; Ex parte Harlan (C. C.) 180 Fed. 119. Nothing in the 
languages of sections 14 and 17 of the Judicial Code (Comp. St. § 984) 
indicates an intention to make the rule just stated inapplicable to cham- 
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bers orders made by a district judge acting under a désignation made 
in pursuance of the first-mentioned section. The court did not e'rr 
in overruling the challenge or motion attacking the panel of petit ju- 
rors drawn for the term during which the trial occurred. 

[5] The counts of the indictment upon which the case went to the 
jury charged the commission by the défendant of offenses denounced 
by section 5209 of the Revised Statutes (Comp. St. § 9772), in that, 
while acting as the cashier of a named national banking association, 
he willfully misapplied its moneys, funds, or crédits, to the use or 
benefit of himself and others, with intent to injure or defraud the as- 
sociation. The alleged misapplications upon which were based 27 of 
the 29 counts of the indictment which were submitted to the jury 
were charged to hâve been effected by the défendant paying or caus- 
ing to be paid checks drawn on the bank by parties having no money 
or funds to their crédit therein, and who, when the checks were drawn 
and paid, were insolvent and financially unable to pay the amounts 
called for by the checks. Over the defendant's objection, the prosecu- 
tion was permitted to introduce évidence tending to prove that the 
défendant, while acting as cashier, obtained money from the bank by 
discounting a note purporting to be that of a third party, but which 
was known to the défendant to be a f orgery ; the transaction to which 
that évidence referred not being one which was charged in any count 
of the indictment which was submitted to the jury. The évidence was 
admissible on the question of the intent which accompanied the alleg- 
ed misapplications for which the défendant was tried. The existence 
of an intent on his part to injure or defraud the bank was in issue. 
The fact that, while acting as cashier, he obtained money from the 
bank on a note he knew to be f orged, had some tendency to prove that 
when, on other occasions, he obtained the bank's money in the way 
charged in the indictment, he did so with intent to injure or defraud it. 
Dorsey v. United States, 101 Fed. 746, 41 C. C. A. 652 ; s. c, 178 U. 
S. 613, 20 Sup. Ct. 1030, 44 L. Ed. 1216; Trent v. United States, 228 
Fed. 648, 143 C. C. A. 170; Farmer v. United States, 223 Fed. 903, 
139 C. C. A. 341. There were other similar rulings on évidence and 
in instructions given which are sustainable on the ground above indi- 
cated. 

It is not deemed necessary to say more in regard to other rulings on 
évidence which are complained of than that none of those rulings in- 
volved such error as would justify a reversai of the judgment. 

[6] One count of the indictment was based upon the alleged ab- 
straction of a bill of lading which was attached to a draft sent to the 
bank for collection. Evidence was adduced to the effect that one 
Brown, a depositor in the bank, verbally agreed that the amount of 
that item be charged to his account. It was not so charged, and the 
amount of the draft was not collected by the bank. An exception was 
reserved to the foUowing part of the court's charge in référence to 
that transaction: 

"Now, the guaranty that Mr. Brown is supposed to hâve ^ven, In law, 
amounts to nothing. It was not in writing, and a man eannot be held ta 
pay the debt of a third person unless he agreed to do so in writing. No evi- 
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dence wonid be admitted on the stand tx> prove It np. However, you may con- 
Sider that circumstance in making up your minds as to whether or not there 
was any guilty intent on the part of the défendant in thls case in that trans- 
action." 

It is suggested in argument that the court erred in treating the agree- 
ment ref erred to as one to pay the debt of a third person. If that 
was an error, it affected the conviction on only one count of the in- 
dictment. The verdict of the jury was one finding the défendant 
guihy as charged in the 29 counts of the indictment submitted to them. 
The défendant was sentenced to a penitentiary term of five years on 
each count of the indictment on which he was convicted, the judg- 
ment providing that the terms of imprisonment imposed be served con- 
currently. Such a judgment is not to be reversed because of an error 
affecting the conviction on only one of the counts, because the resuit 
is practically the same as it would hâve been if there had been no con- 
viction on that count. Frankfurt v. United States, 231 Fed. 903, 146 
C. C. A. 99. 

[7] The défendant requested a number of written charges, some of 
which were given and the others refused. The charge given by the 
court fairly covered the only propositions applicable to the case which 
are claimed in argument to hâve been correctly stated in any of the 
refused charges. A refusai of a requested charge under such circum- 
stances is not a réversible error. 

In our opinion, the record does not show the commission of any ré- 
versible error. 

The judgment is affirmed. 



DRUID s. s. CO., Inc., v. ALLAUN. 
(Circuit Court of Appeals, Second Circuit. December 11, 1918.) 

No. 96. 

1. Brokers <S=>86(,3) — Action^ foe Commission — Evidence. 

Evidence that défendant agreed to pay plalntiflf a commission on sale of 
a vessel by a certain date, and that it refused an offer wlthln the time, 
but accepted it afterward, falsely stating that it received more, held to 
sustain a finding that its uttered refusai was in bad f aith. 

2. Appeal and Eerob ®=>1039(13) — Harmless Ebrob — Vaeianoe. 

Varlance between eomplalnt, alleglng employineut of plalntiff on com- 
mission of a certain per cent, on selling price to procure the United States 
to purchase a vessel before a certain date, and proved contract to pay 
such per cent, of purchase price for commission and légal advice It 
the United States purehased the vessel before such date, held not prej- 
udlcial. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action at law by William E. Allaun against the Druid Steamship 
Company, Incorporated. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

<S=3For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Prior to Aprll 14, 1917, the Druid Company owned the steamship Druid, 
which it desired to sell and hoped that the Unit«d States would purchase. 
For reasons not clearly appearing in the record, the plaintifï below, AUaun, 
was employed to bring about this sale. It seems to hâve been admitted that 
prior to Aprll 14 he rendered some services in respect to the inatter ; but, 
whatever were the earlier agreements in regard thereto, they were superseded 
by a letter written to AUaun by the Druid Company on said Aprll 14, as toUows : 

"Dear Sir: It is hereby mutually agreed and understood that this letter 
cancels ail previous agreements between your good self and the Druid Steam- 
ship Company. In the event that the steamer Druid is purchased by the Unit- 
ed States government liefore May 31, 1917, and the purchase price is $175,000, 
your share for commission and légal advice will be $15,000. In the event the 
purchase price is under $175,000, your share for commission and légal advice 
will be 8 per cent, of the purchase price." 

The rest of the letter is immaterial. It was signed by the président of the 
défendant below and agreed to in wrlting by AUaun. 

This action was brought by AUaun to recover 8 per cent, of ifflO.OOO, at 
which priée the Druid Company did sell the steamer to the United States, but 
made such sale after May 31st, vlz. on or about June 2à. 

At trial AUaun testifled that not later than Aprll 27 he ascertalned that the 
government would buy the boat and would pay $90,000 and no more, that 
being her appraised \'alue as declared by a naval board of appraisers; and 
he communicated this fact to the président of the Druid Company, who 
refused to take less than $170,000, and contlnued such refusai, although 
repeatedly reminded that the smaller sum was the government's figure 
and would not be departed from, until about May 15th, when said président 
left New York and could not be found by AUaun untU about June llth, when, 
meeting him on the street, he informed plaintifC below that he had sold the 
boat to the government and got $100,000 for it. Thereupon AUaun investlgated 
the matter, found that only $90,000 had been paid, and brought this suit. 

The complaint stated the matter under three so-called causes of action: 

(1) That plalntifC had been employed to procure the United States to pur- 
chase the Druid at a commission of 8 per cent upon the selUng price, such 
proeurement to be efCected before May 31, 1917 ; that he had so procured the 
government as purchaser at $90,000, "which was acceptable to the" steam- 
ship Company, wherefore commission was claimed. 

(2) Set forth the same state of facts, but alleged that the period to end 
May 31st had been extended "for a reasonable time * * * and until the 
steamship company should décide whether to accept said ofCer." 

(3) Again set forth the same state of facts, but alleged that when, before 
May 31st, défendant below was apprised of the government's oiïer, it "profess- 
ed itself dissatlsfied therewith," although intending to accept said ofCer after 
May 31st, but "professed dissatisfaction and its intention to reject the [offer] 
for the wrongful and fraudulent purpose of deprlving" AUaun of hls commis- 
sion. 

Allaun had a verdict, and the steamship company brought this writ. 

Duncan & Mount, of Nevi^ York City (Courtland Palmer, of New- 
York City, of counsel), for plaintifï in error. 

iVbraham ^enedict, of New York City, for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). We do 
not consider the weight of the évidence. The jury's verdict requires 
us to accept Allaun's story as above outlined, and that verdict must 
be upheld, unless some prejudicial error can be shown. 

In form this action is, as the complaint conclusively dem-onstrates, 
the ordinary suit for the commission ordinarily claimed by a broker 
who discovers and brings a purchaser to a willing seller; therefore 
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plaintiff pleaded in usual phrase that he was employed to "procure the 
government of the United States to purchase the steamship Druid" on 
orbeforeMay 31, 1917. 

The contention on this writ rests on an exception to refusai to dis- 
miss the complaint on the merits at the close of the whole case; i. e., 
défendant below thinks itself entitled to a directed verdict. We think 
it true that there was no évidence at ail to support the second cause of 
action; i. e., to show any extension of the period to end May 31st. 
But no spécifie motion to dismiss that part of the complaint was made, 
and we décline to consider so technical a point without technical ac- 
curacy of procédure. 

The first and third causes of action are but différent ways of stat- 
ing the same contention; for, if défendant below uttered words of 
refusai only as a trick to tide over the contractual period, there must 
hâve been a mental and actual acceptance — otherwise, there would 
hâve been nothing to conceal by the pretense. Whether there had been 
this mental acceptance, hidden under a pretense of refusai, in order 
to deprive Allaun of his commission, was the question very f airly 
put to the jury in a charge to which no exception was taken. The ver- 
dict has negatived any honest change of purpose or new intent to ac- 
cept between May 31st and June 2d; therefore the sole inquiry for 
us is whether there was any évidence supporting the jury's conclu- 
sion. This inquiry is in two parts: (1) What facts justify the find- 
ing? and (2) assuming the facts as contended for by plaintiff below, 
doçs the law justify judgment for a broker's commission? 

[1] 1. The diligence of counsel has not furnished any reported 
and similar state of facts. Admittedly mère refusai on the part of 
a vendor to perfect a sale does not prevent a broker, who has produced 
a ready, able, and willing vendee, from earning and receiving his 
commission. Watson v. Brooks (C. C.) 13 Fed. 540, and cases cited. 
The same case points out that conveyance is no part of a sale, so that 
a mère refusai to convey on the part of a vendor does not in the least 
affect the broker's rights. Nor is it necessary, in order to fix the ven- 
dor with a broker's commission, that the refusai to perfect the trans- 
action should be either dishonest, arbitrary, or capricious. Home, etc., 
Co. V. Baum, 85 Conn. 383, 82 Atl. 970. 

But a vendor's consent to the offered price is, of course, necessary, 
and hère the only possible termination of Allaun's agency was by 
efflux of time without such consent. Instances are numerous of at- 
tempts to terminate a broker's employment and then to utilize his un- 
completed labors. This can be done, but only with good faith on 
the vendor's part, and the question of bona fides is for the jury. Sib- 
bald V. Bethlehem Iron Co., 83 N. Y. at page 390, 38 Am. Rep. 441. 

Whatever différence exists between terminating a broker's agency 
before success and alleging unsuccess as a reason, but doing so in 
bad faith, and permitting such agency to expire by lapse of time after 
complète success on the broker's part by merely refusing a consent 
which is subsequently accorded direct to the vendors, is plainly not 
one of substance. We hold in this instance that from the prompt 
acceptance after May 31st of exactly the standing offer of more than 
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a month previous, coupled with the falsehood uttered to Allaun re- 
garding the sum accepted, the jury were empowered to find that the 
uttered refusai was a subterfuge covering an intent ultimately to ac- 
cept, and such conduct is bad faith. 

[2] 2. If the written contract between the parties had evidenced the 
usual agreement between seller and broker, we should hâve no doubt; 
it would then hâve corresponded with the complaint. The burden 
would hâve lain on Allaun to show that he procured the government 
as a purchaser, and on failure to show such procurement he would 
hâve failed in the first duty of plaintifif under such a pleading. 

It is entirely clear from the record that Allaun never procured the 
United States to purchase. The government at the time, just after 
déclaration of war with Germany, was openly and notoriously in the 
market for ail vessels tendered and able to pass naval survey. The 
défendant below had already tendered its steamer, though at a very 
high price. We do not know why Allaun was hired. There is no évi- 
dence of what preceded the writing of April 14th, and we cannot in- 
dulge in suspicion ; but certain it is that, after learning of the officiai 
valuation of the Druid, Allaun did nothing but tell her owners that 
they had better take $90,000, because they would get no more. This 
was not earning a broker's commission in the usual way ; and if such 
variance between allegata and probata injuriously affected défendant 
below, it was entitled at least to a dismissal, not on the merits. 

But the written contract proved is not a broker's hiring, at least of 
the usual kind; it does not require Allaun to procure a purchaser at 
ail; its condition is single and simple that, if the United States buys, 
then Allaun is to get a percentage for "commission and légal advice," 
and the rewards of many agents other than brokers are commonly 
called commissions. Both parties hâve maintained silence through- 
out the case as to the nature of this "légal advice," and we must ac- 
cept it as a valuable considération for a lawful contract. 

Thus the proposition of plaintifï in error becomes this: That since 
Allaun alleged something that he never performed, i. e., procurement 
of the United States as a purchaser, but which on the évidence he was 
not in the least required to do, therefore he should hâve had a ver- 
dict directed against him. This is much too technical, unless injurions 
error is shown, and there is no injury on the construction of the con- 
tract of April 14th now contended for. This contract (we quote from 
plaintifï in error's brief) — 

"was not a contract to go out and flnd a purchaser, but to sell the Druld to 
the United States before May 31st at a purchase price in the neighborhood ot 
$175,000. The plaintifï was hlred to get from the government a price acc"ept- 
able to the défendant, and has failed to prove that he got such a price." 

This is a proper interprétation, except as it predicates AUaun's 
right to recover on a price of about $175,000; no such limitation can 
be fourid in the contract words, and no such défense was ever pleaded, 
nor was any ofifer of évidence made to vary or explain the seeming- 
ly simple and plain words of bargain. 

It results that under plaintifï in error's own construction of its ad- 
mitted contract, the only question for the jury was rightfuUy put to 
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that body; and $90,000 bas been declared a price "acceptable" to the 
owner of Druid, in the sensé that it was intended to be accepted, and 
such intention existed before May 31st. It may be said that the ar- 
gument in support of this writ hinges on the suggestion that "accept- 
able" means something that one accepts with satisfaction. It often 
does, but if the Druid Company's officers expected to bave Allaun's 
right dépend on their gratification or pleasure at the government's 
only price for their steamer, the contract should hâve been drawn dif- 
ferently. 

Since, therefore, the too careful language of the complaint worked 
no injury to plaintiff below, we find no réversible error in the record, 
and affirm the judgment, with costs. 



MUIR V. CHATFIEI-D, District Judge. 

(Circuit Court of Appeals, Second Circuit. December 7, 1918.) 

OoTJBTS iS=4{M; — Circuit Courts of Appeals — Issuakce or Remédiai. Writs. 

Tlie power of fédéral courts to issue writs is statutory, and under Ju- 

dicial Code, § 262 (Oomp. St. § 1239), a Circuit Court of Appeals lias power 

to issue a writ of prohibition or mandamus only wlien necessary for the 

exercise of its appellate jurisdietlon. 

Pétition for Writ of Mandamus to the District Court of the Unit- 
ed States for the Eastern District of New York. 

In the matter of the pétition of James Thomson Muir, master of the 
British Admiralty transport Gleneden, for writs of prohibition and 
mandamus against Thomas I. Chatfield, United States District Judge 
for the Eastern District of New York. Pétition denied. 

Kirlin, Woolsey & Hickox, of New York City (John M. Woolsey, 
of New York City, and D. M. Tibbetts, of Guthrie, Okl., of coun- 
sel), for petitioner. 

Butler, Wycoff & Campbell, of New York City (Walter C. Noyés, 
Homer L. ijoomis, and Joseph A. Barrett, ail of New York City, of 
counsel), for respondent. 

Frédéric R. Coudert and Howard Thayer Kingsbury, both of New 
York City, amici curise, for British Embassy. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

WARD, Circuit Judge. This is an original proceeding in this court 
for a writ of prohibition and a writ of mandamus against the Hon- 
orable Thomas Ives Chatfield, Judge of the United States District 
Court for the Eastern District of New York, on the ground that he 
has wrongfully refused to release from arrest in a proceeding in rem 
for collision the British Admiralty transport Gleneden in a libel there 
pending. We quote from^ the brief on behalf of the British Embassy 
in support of the pétition, as foUows : 

"An admiralty suit in rem was brought in the Eastern District of New York 
bj- an Italian corporation, owning the Giuseppe Verdi, against the Gleneden, to 

<@=»Foi otber cases see same topic & KEY-KUMBER in ail Key-Numbered Digeets & Indexes 
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reoover damages for a collision whicïi occurred in the lledlterranean, and 
the Gleneden was arrested therein. The Glenedeu is a British vessel, be^ 
longiug to a, private owner, but rwiuisitioned by the British government, and 
In its service as an Admiralty transport. She Is loaded wlth a cargo of grain 
belonglng to the British government and is uuder Admiralty orders to sail 
forthwith. TJnder instructions from the British Embassy, its counsel inter- 
vened in the admiralty suit by leave of court as amlcl curlfc and presented a 
suggestion that the Gleneden was Immune from judicial process as a vessel 
in the public sers'ice of the British government, and should be released from 
arrest and permitted to perfonn her government service wltbout further In- 
terférence. 

"Judge Chatfield. to whom the suggestion was presented, handed down an 
opinion In which he said that 'the court wlll not retaiu possession unless 
that possession can be acquired withovit interfering wlth the rights of the 
British government,' but nevertheless required, as a condition of turnlng the 
vessel over to the représentatives of the British government, that a bond be 
glven by the private owner, although the private owner had not become a 
party to the cause and was not before the court. As recited in the order, a 
représentative of the firm of Kirlln, Woolsey & Hickox, who had appeared as 
proctors for the owner of the Gleneden In an admiralty suit 1h another dis- 
trict, was physlcally présent in court i)ursuant to an 'order of court' to that 
effeet, but there was no warrant In law for thls extraordinary procédure, nor 
could it be effecti^-e to confer jurisdiction In personam. 

"Judge Chatfield's order was thus without jurisdiction in two aspects: It 
■was an interférence wlth an Instrumeutallty of a cobelllgerent foreigu govern- 
ment, and an attempt thereby to bring pressure to bear upon a party not be- 
fore the court to compo! the giving of security. Nevertheless, tlie order could 
not be ignoi'ed wiihoiit tho possibility of an unseemly conflict wlth tlio 
actual custody of the niarshal over the vessel. Incompatible wlth the courtesy 
due from the British government to the ofticer of a court of the United States. 

"Counsel for the Embassy, being in the case as amici curiœ only, could talie 
no further steps by way of appeal. It is not deemed désirable that the Em- 
bassy should conie Inlo court as a party, or Intervene except for the purpose 
of infonning the court of officiai facts of which the court may talce .ludicial 
notice, and upon wliich it may then act in conformity wlth settled principles 
of international law- and comity. If a bond were glven by the owner as re- 
quired by Judge Chatfield's order, the question of luimunlty would become aca- 
démie, since the vessel would be no longer uuder restraint. 

''The only recourse avullable was an application to a court exerclsing ap- 
pellate jurisdiction over the District Court, to prevent It from attempting to 
exercise a jurisdiction which it does not possess over the Instrumentallty of 
a foreigu government. Such an application has aecordlngly lieen made by 
the master of the Gleneden, as the ballee of the vessel, and upon such applica- 
tion counsel for the British Embassy ask leave again to intervene as amici 
cui'iœ, and suggest the immunlty of the vessel." 

We will not inquire whether the order of Judge Chatfield was right 
or wrong, because we are without power to grant the prayer of the 
pétition in an original proceeding. The power of the fédéral courts to 
issue writs is statutory. Section 234 of the Judicial Code (Act March 
3, 1911, c. 231, 36 Stat. 1156 [Comp. St. § 1211]), formerly section 
688, U. S. Rev. Stat., confers power upon the Suprême Court as fol- 
lows : 

"The Suprême Court shall hâve power to issue writs of prohibition to the 
•district courts, when proceeding as courts of admiralty and maritime jurisdic- 
tlon ; and writs of mandamus, in cases warranted by the principles and 
usages of law, to any courts appointed imder the authorlty of the United 
■States, or to persons holding office under the authorlty of the United States, 
where a state, or an ambassador, or other public minister, or a consul, or 
vice consul is a party." 
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This section confers original jurisdiction in the two spécifie in- 
stances mentioned; i. e., the Suprême Court may issue writs of prohi- 
bition to the District Courts when they are proceeding as courts of 
admirahy and writs of mandamus to any fédéral court when a state 
or an ambassador or other public minister or a consul or a vice con- 
sul is a party. This power is without référence to appellate juris- 
diction. 

The power of the Suprême Court is briefly and clearly discussed 
by Chief Justice Fuller in Re Commonwealth of Massachusetts, 197 
U. S. 482, 25 Sup. Ct. 512, 49 h. Ed. 845. See, also, Virginia v. Rives, 
100 U. S. 313, 25 L. Ed. 667. 

Note that in the cases of Ex parte Easton, 95 U. S. 68, 24 L. Ed. 
373, Ex parte Gordon, 104 U. S. 515, 26 L. Ed. 814, Ex parte Ferry 
Co., 104 U. S. 519, 26 E. Ed. 815, Ex parte Hagar, 104 U. S. 520, 
26 h. Ed. 816, and Ex parte Pennsylvania, 109 U. S. 175, 3 Sup. Ct. 
84, 27 L. Ed. 894, the writs of prohibition were denied, not because 
the Suprême Court had no appellate jurisdiction (it being then limited 
to $2,000, exclusive of costs [U. S. Rev. Stat. §§ 691, 692]), but be- 
cause the District Court had not acted without, or had not exceed- 
ed, its jurisdiction. 

The power to issue writs in other cases is conferred by section 262 
of the Judicial Code, formerly section 716, U. S. Rev. Stat., which is 
as follows: 

"Sec. 262. Ttie Suprême Court and the District Courts shall hâve power 
to issue writs of scire facias. The Suprême Court, the Circuit Courts of Ap- 
peals, and the District Courts shall hâve power to issue ail writs not speeiflcal- 
ly provlded for by statute, which may be necessary for the exercise of thelr 
respective jurisdietions, and agreeable to the usages and prlnciples of law." 
Comp. St. i 1239. 

The subject was originally regulated by section 14, c. 20, Laws of 
1789, 1 Stat. 81, which so far as relevant reads: 

"Sec. 14. And be it further enacted, that ail the before-mentloned courts of 
the United States, shall hâve power to issue writs of scire facias, habeas 
corpus, and ail other writs not speclally provlded for by statute, which may be 
necessary for the exercise of their respective jurisdietions, and agreeable to 
the principles and usages of law." 

But the first sentence of section 262 covers one complète proposi- 
tion, and is not connected with the second, as was the case in the act 
of 1789. It gives original jurisdiction to the Suprême Court and Dis- 
trict Courts to issue writs of scire facias, which is an original writ 
and civH action. Winder v. Caldwell, 14 How. 434, 14 h. Ed. 487 ; 
United States v. Payne, 147 U. S. 687, 13 Sup. Ct. 442, 37 L. Ed. 
332; HoUister v. United States, 145 Fed. at.779, 76 C. C. A. 337. 
The remainder of the section clearly confers power upon the Suprême 
Court and Circuit Courts of Appeals to issue writs when necessary to 
their appellate jurisdiction. The jurisdiction of the Circuit Court of 
Appeals, unlike that of the Suprême Court, is solely appellate. In 
most of the decided cases writs of mandamus and prohibition were 
necessary to the appellate jurisdiction after jurisdiction had been ac- 
quired by writ of error or appeal. But they may be necessary to the 
jurisdiction of the court before that, as, for instance, where the lower 
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court refuses to proceed with a cause pending there, and so may de- 
prive the Circuit Court of Appeals of its appellate jurisdiction, or is 
proceeding contrary to its mandate, and so interfering with its juris- 
diction. The following cases, rehed upon by counsel, granting the 
writ, are of this nature: Our own décision, In re Watts, 214 Fed. 
80, 130 C. C. A. 520; Barber Asphalt Pav. Co. v. Morris (8 Cir.) 
132 Fed. 947, 66 C. C. A. 55, 67 L. R. A. 761 ; In re Beckwith (7 
Cir.) 203 Fed. 45, 121 C. C. A. 381 ; In re Dennett (9 Cir.) 215 Fed. 
673, 131 C. C. A. 607. 

The Suprême Court in McClellan v. Carland, 217 U. S. 268, 30 
Sup. Ct. 501, 54 L. Ed. 762, directed the Circuit Court of Appeals to 
issue a writ of mandamus to the District Judge to compel him to try 
a cause pending before him which he was staying in order to give the 
state of South Dakota an opportunity to try out the same question 
fîrst in a state court; and in United States v. Mayer, 235 U. S- 55, 35 
Sup. Ct. 16, 59 L. Ed. 129, the Suprême Court held that the Circuit 
Court of Appeals had power to issue a writ of prohibition restraining 
the District Judge from granting a new trial after a writ of error 
had been taken to the Circuit Court of Appeals. We regard ourselves 
as without power to grant the prayer of the pétition because there bas 
been no appeal from Judge Chatfield's order, and because that order, 
whether right or wrong, does not interfère in any way with the juris- 
diction of this court. He bas refused to discharge the vessel, except 
upon the owner's giving a bond, so that the jurisdiction of the Dis- 
trict Court is maintained, and the appellate jurisdiction of this court 
is in no manner interfered with. 

The cause being obviously one of great importance, we bave de- 
cided it practically upon the hearing, so that no time may be lost 
to the parties interested in taking any other course they may be ad- 
vised. 

Référence to analogous législation in respect to the writ of habeas 
corpus confirms the foregoing views. Section 751, U. S. Rev. Stat. 
(Comp. St. §' 1279), confers the right to issue the writ ad subjiciendum 
upon the Suprême Court and the District Courts. But the Circuit 
Court of Appeals, having only appellate jurisdiction, is without power 
to grant the writ in this form (Whitney v. Dick, 202 U. S. 132, 26 
Sup. Ct. 584, 50 E. Ed. 963), though it may in other forms, as ad 
testificandum or ad respondendum, necessary to the exercise of its 
appellate jurisdiction. 

The pétition is denied. 
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FRAINA et al. v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. December 11, 1918.) 

No. 19. 

1. Cbiminal Law <S=>1090(19) — Appeal — Bini. or ExcEPTiorïs — Transckipt. 

Consent of both government and défendants to eall transcript of stenog- 
rapher's minutes by name of MU of exceptions was wortliless, and Circuit 
Court of Appeals of grâce only considers the points argued. 

2. Obiminal IjAw <S=»1129(5) — AppeaI/ — Additional Assignments. 

Additional and supplemental assignments of error, so called, flled with- 
out any leave of court, are worthless to présent error In the Circuit 
Court of Appeals. 

3. Ceiminal Law <S=1(M8, 1129(1) — Appeal — Assignments Restino on No 

Exceptions. 

Additional and supplemental assignments of error, so called, resting 
on no exceptions, are wotthless to raise errors in the Circuit Court of Ap- 
peals, though, the court may under the famlliar rule notice a plaln error 
not assigned. 

4. Criminal Law ©=>834(2) — Instructions— Langtjage or Reqcest. 

When the law has once been fairly présentée to the jury, nelther party 
has a rlght to complaln because the trial judge preferred his own lan- 
guage to that of counsel. 

5. Conspieact <S=>43(6) — Conspiract to Evade Sei.ective Service Law. 

Count of indlctment charging consplracy by défendants, in that they 
agreed to commit offense against United States by aidlng, abetting, coun- 
sellng, etc., persons unknown unlawfuUy to évade and to aid others to 
évade the requirements of Sélective Service Act, § 6 (Comp. St. 1918, § 
2044f), lisld to State an offense under Crimiual Cîode, §§ 37, 332 (Comp. St. 
§i 10201, 10506). 

6. Obiminal Law <S=1153(3) — Review. 

In prosecution for conspiring to e^'ade and to aid other persons un- 
known to évade Sélective Service Act, § 6 (Comp. St. 1918, § 2044f), act 
of trial judge in permitting proof of acts and déclarations of conspirators 
before act of comblning was made to appear, whlch was only a question 
of order of proof, held reviewable only wheu abuse of discrétion Injurious 
to défendants Is shown. 

7. CoNSPiRACY <@=>24 — To Evade Sélective Service Law — Comiîikation by 

CONDUCTORS of MeeTING. 

Défendants, charged with consplracy to évade and to help others In 
evading Sélective Service Act, § 6 (Comp. St. 1918, § 2041f), who called 
mass meeting on matter by advertlsement, and one of whom called meet- 
ing to order by announclng object of gatherlng as per advertlsement, held 
to hâve comblned or conspired in thought. 

8. Criminal Law <g=>115n(l) — Review — Province of .Tl'by. 

Appellate courts, unless given power by statute, do not sit to correct 
possible errors of jury, but only those of court, and jui'y's supremacy as 
to facts, Includiug Inferences, is unquestioned ; conviction btùng assail- 
able only by demonstratlng rensonable nieii could not as matter of law ne 
convlnced beyoud reasonable doubt. 

9. CoxspiBACY <©=343(12) — Evidence — Overt Act. 

In prosecution for conspiracy to évade and to aid others In evading 
Sélective Service Act, § 6 (Comp. St. 1918, § 2044f), prosecution can prove 
what might hâve been laid as overt act, but Is not so charged, not being 
confined to overt acts charged, as there can be no légal complalnt of tes- 
timony teuding to show object of con.splracy, whlch évidence one may caU 
overt aot. 

<g=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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10. CONSTITTJTIONAL, LaW ©=590 — RiGHT OF FeEE SpEECH — CONSPIRACT TO 

Evade Sélective Service Law. 

Conviction of tiaving conspired to évade and to aid others In evading 
Sélective Service A.ct, § 6 (Comp. St. 1918, § 2044f), by having made cer- 
tain speeclies at a masfs meeting and distributed a pamptilet there, held 
not an invasion of tlie constitutfonal riglit of free speecli. 

11. Army and Navy ©=540— Intebfeeence vitith Dbaït — CoNsciENTioTJS Ob- 

jection. 

Tf speeclies at mass meeting of défendants charged wlth having con- 
spired to évade or aid others in evading Sélective Service Act, § 6 (Comp. 
St. 1918, § 2044f), furnished évidence of intent and effort to procure lis- 
teners to évade their militari' duties, such speeches would support convic- 
tion, though emphasizing défendants' conscientious objection to war and 
warfare ou other tlian rellgious grounds. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Louis C. Fraina and Edward Ralph Cheyney were convicted of con- 
spiring to commit an offense against the United States by aiding and 
abetting, etc., unknown persons unlawfuUy to évade the requirements 
of the Sélective Service Act, and they bring error. Afhrmed. 

The Indletment in two counts rests upon sections 37 and 332 of the Crlminal 
Code (Act March 4, 1909, c. 321, 35 Stat. 109«, 1152 [Comp. St. §§ 10201, 10506]) 
and section 6 of the Sélective Senùce Act of May 18, 1917, c. 15, 40 Stat. 80 
(Comp. St. 1918, § 2044f). 

Both counts charged a conspiracj' on the part of the plaintiffs in error and 
others to the grand jurors unknown. The ob.1ect of the eonspiracy described 
in the flrst count is stated ns an agreement to commit an offense against the 
United States, viz. that they (plaintiffs in error and the persons unknown) 
"should fail and neglect fully to perform duties required of theni in the 
exécution of" the said Sélective Service Act. 

The second count similarly charges an agreement to commit an offense 
against the TJnited States, viz. that they (plaintiffsi in error and the persons 
unknown) "should aid, abet, counsel, command, induce and procure divers 
persons whose names are to the grand jurors unknown, unlawfully to évade 
and to aid others to évade the requirements of" the Sélective Service Act, and 
further that they "should aid, abet, counsel, command, induce and procure 
divers persons whose names are to the grand jurors unknown, unlawfully to 
fail and neglect fully to perform duties required of them in the exécution of" 
the said Sélective Service Act. 

The overt acts enumerated in respect of bntli counts ail consisted of sun- 
dry alleged doings of one or both of the plaintiffs in error at what is described 
as "a mass meeting of so-called conscientious objectors held" within the 
Southern district of New York. Said overt acts may be summarized thus: 
Cheyney was ehairman of said mass meeting; both plaintiffs in error and 
other rtersons, whose names are unknown, distributed certain pamphlets en- 
titled "Conscientious Ob.i'ectors" at the said meeting, Fraina being the author 
of said pamphlet, the same purporting to be issued by the "League of Con- 
scientious Objectors," and that Fraina at the said meeting and in a speech 
there delivered uttered certain words set forth at length. 

The applicable lauguage of section 37 is that, "if two or more persons con- 
spire either to commit any offience against the United States, » * * and 
one or more of such parties do any act to effect the object of the eonspiracy, 
each of the parties" shall be flned or imprisoned. 

Section 332 provides : "Whoever * * * aids, abets, counsels, commands, 
indiices or proc-ures" the commission of "any act eonstituting an offlence m 
any law of the United States" is a principal. 

Section 6 of the Sélective Service Act contains thèse material words : "Any 
person who * * * évades or aids another to évade the requirements of 

<S=»For other cases see same topic & KEY-NUMBER in ail Key-Numberea Digests & Indexes 



30 255 FEDERAL REPORTER 

this act, * • * or who, In any manner, shall fail or neglect fully to i>er- 
form any duty requlred of Mm In the exécution ot thla act," shall be guilty 
of a misdemeanor. 

Plaintiffs in error were acqultted upon the flrst count and convicted on 
the second, and, sentence having been passed upon them, they took this wrlt. 

Winter Russell, of New York City (Horace L. Cheyney, of New 
York City, of counsel), for plaintiff in error Cheyney. 

Boudin & Liebman, of New York City (Louis B. Boudin, of New 
York City, of counsel), for plaintifif in error Fraina. 

Francis G. Cafïey, U. S. Atty., of New York City (Vincent H. Roth- 
well, Asst. U. S. Atty., of New York City, of counsel), for the United 
States. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). This 
record présents several most substantial defects in practice: 

[1] 1. There is no bill of exceptions. Both parties hâve agreed 
to call what is probably a transcript of the stenographer's minutes 
by that name ; but giving it the requisite name does not make it the 
lawful thing. The consent was worthless, and it is of grâce only that 
we consider the points argued. On this matter we spoke plainly in 
Ivinn V. United States, 251 Fed. 476, C. C. A. . 

[2, 3] 2. The record is also incumbered with what are called "Ad- 
ditional and Supplemental Assignments of Error." Certain errors 
were assigned, and presented with the application for writ and cita- 
tion, as required by rule. Thereafter it seems certain, f rom the inter- 
nai évidence of the transcript, that counsel combed through the min- 
utes, specifîed anything they did not like, whether excepted to cotem- 
poraneously or not, called the resuit of their labors "additional and 
supplemental assignments of error," and fîled the document without 
any leave of court, so far as shown. It also is worthless, first, whoUy, 
because no leave is shown; and second, in so far as the assignment 
rests on no exceptions, even if leave had been obtained. 

We may, under the familiar rule of court, notice "a plain error not 
assigned"; but thèse additional assignments do not per se require us 
to notice them at ail, except to disapprove their existence. 

[4] 3. A number of the exceptions and following assignments rest 
on the refusai of the trial judge to repeat to the jury, when rephrased 
in a request, what he had already correctly stated in substance. When 
the law has once been fairly presented to the jury, "neither party has 
a right to complain because the trial judge preferred his own language 
to that of counsel." Green v. United States, 240 Fed. 949, 153 C. 
C. A. 635. To such assignments no further attention need be paid. 

The facts shown at trial were few, and substantially uncontradicted. 
Outside a building was a poster announcing a meeting within; in- 
side a large audience and a platform, on which sat défendant Chey- 
ney who presided, défendant Fraina, and one Sonnenschein. Of 
those présent very many were obviously of the âge rendering them 
liable to conscription. Men moved through the audience, distributing 
gratis a printed speech by Fraina, obtaining the same f rom the plat- 
form on which défendants sat. 



FHÀINA V. UNITED STATES SI 

Cheyney opened the proceedings with a speech. Most of the sen- 
tences began with "I object," and his objections extended to the war 
with Germany and every step taken to make it efifective, also to ail 
war, because "you cannot achieve anything by force." He also denied 
"the right of any individual to compel me to do anything against my 
will," and exhorted his hearers "not [to] go across the seas in order 
to fight a foreign fi^ht" but to fight autocracy "through industrial 
and économie means," and closed with the f ollowing peroration : 

"Those are the grounda upon whldi I am a consclentlous objecter: On the 
ground that It Is immoral to flght at ail; on the ground that It la eaeh in- 
dividual Is the master of his own mind, the captaln of his owu soûl ; that it 
Is his to say as to whether he should do a thing or not do it. Those are the 
.grounds on whlch I am a consclentlous objecter. 

"Now, I won't take your time any longer, because there is a man to follow 
me, a man you ail know, a man much more éloquent than I, who can point 
home in words more éloquent than I can the tyranny of big business in this 
country. I hâve the pleasure of introduclng to you Mr. Liouis Praina, the 
Neyf IntemationalisL" 

Fraina then spoke at greater length, though not difïering in uni- 
versal objection from' Cheyney. He said inter alia: 

"\Ve find they are golng to conscrlpt the conselentioua ob.lector. The con- 
sdentious objecter refuses to be conscripted. It Is against his prlnciple, It la 
against his conscience, to serve In the army, and to perform mllitary service, 

• * * but vce are told in a measure if we persist In our objection. In the 
measure vpe cllng to our prineiples, we are hamperlng the process of vpar, 
that we are helping to klU our own boys at the front. 

"In the first place, that is a dastardly lie. In the second place, it Is imma- 
terlal to me what happens at the front ; It is immaterlal to me what happens 
In a war whlch is imposed upon me, because In this case one must exercise a 
sensé of proportion. » * * xhe govemment in this conscription law rec- 
ognizes only those conscientlous objectors that are afflliated with some recog- 
nized religious association, eult, or creed, such as the Quakers, for Instance. 
Now, the other consclentlous objectors are not recognlzed by the conscription 
law. * * * But since when must a man necessarily belong to a church, 
belong to a creed, a recognlzed creed, before he can hâve a conscience? 

• * ♦ The govemment. In maklng consclentlous objection to war a part of 
religion or creed, Is placing a premium upon religion. It is pladng a premium 
upon the superstitions of religion, it is placing a premium upon the passive at- 
titude of the religion of the Quakers. * * » 

"Kow, the nonreligious consclentlous objecter Is a distlnctly différent type. 
The nonreligious conscientlous objecter is one of the people, a social belng, 
and as such has an objection to war. I do not object to war because my 
father was a Quaker and I inherited his religion. I object to war because I 
hâve acquired my conscientlous convictions, I hâve acqulred the objection by 
expérience, by thinklng, action, and I hâve felt it flow into my conscience and 
my life. 

"The govemment Is perfectly content in placing a premium upon religious 
conscientlous objection, and penallziug the nonreligious ones, because the Sys- 
tem of things that this govemment represents, the infamous System of capltal- 
ism, has nothing to fear from the reUglous conscientlous objecter; • • • 
but it has everything to fear from the nonreligious, from the social, con- 
scientlous objecter, because the nonreligious conscientlous objecter is not in- 
terested in his conscience alone, but interested in his social prlnciple that 
his conscience represents, and is trj'ing to overthrow a System of things 
that produces war and produces other evils. • • • 

"We are not golng to be trampled on; we are not going to take fear. We 
are not going to be exempted. We are going to be penallzed ; we are golng to 
be compelled, if they can compel us. I say right now that they cannot con- 
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script a eonseientious objecter. Tîiey cannot do it, because we hâve made up 
our mlnds we are not going to be conseripted." 

The Frania pamphlet, distributed as above shown, déclares : 

" * * * The eonseientious objecter refuses any participation in this war, 
and hls refusai is based, not alone upon tlie objections of his Individual con- 
science, but upon the gênerai social necessity of striking at war and at the 
reactlonary purposes that war promotes. Alternative service Is as necessary 
a factor in war as actual inilitary service at the front. They are inséparable. 
They are equally objectlonaWe. * * * 

" * * * The Red Oross is as necessary a factor in war as munitions and 
soldlers. It heals men and then sends theni to the front to continue the horri- 
ble business. The Red Oross, fundamentally and essentially, is neither senti- 
mental nor humanitarian — its purposes are strictly military. Under thèse 
circumstances tlie eonseientious objecter will hâve nothing to do with the Red 
Cross or similar organizations. * » * 

"The eonseientious objecter opposed the Conscription Law, and after it was 
passed agitated for its repeal. But conscription has been put through, and it 
now reniains for tlie eonseientious objecter as an individual to emphasize his 
objections and hls principles by indlvidxial action." 

This closed for the prosecution. Défendants show°d that Sonnen- 
schein organized the meeting, was the "organizer" of what he called 
"the League of Conscientious Objectors," and on behalf of and in 
the name of the League had telegraphically demanded of the Secre- 
tary of War as follows : 

"Représentatives of 3,.'50O conscientious objectors in New York whose idea!- 
Ism compels tliem to décline ail forms of military service, we ask: What of 
the conscientious objector?" 

This was donc to get, if possible, the Secretar>''s view, in order to 
advise the meeting at which, by arrangement with Sonnenschein, Chey- 
ney and Fraina were to speak. They both knew about this telegram ; 
and both testified, declaring that they had personally registered in 
obédience to the Service Act, and considered the meeting as one 
only to "détermine the status of the conscientious objector, and to 
gain as good a status as possible from the government." 

The issue thus raised was put to the jury by the trial judge as fol- 
lows : 

"Now thèse défendants say that this meeting was: held for the purpose of 
establishing a better status for the conscientious objector; that this telegram 
was sent and thèse speeches were made at the meeting for tliat purpose. The 
government says that was not the i>urpose. * * * 

"Therefore you will look to the speeches as uttered and see what they said, 
and see from what they said whcther those speeches were delivered in an 
effort to get a better status established, or whcther they were delivered in a 
violent protest agalnst the law, and In order te induce ether people to refusa 
to be bound, or refuse to act or accept the law, and refuse to do their duty 
which is required by this law, and that is exclusively witlUn your province." 

The verdict plainly imports that défendants were not guilty of 
conspiring to évade their ov/n military duties, probably for the simple 
reason that they had with commendable prudence performed them up 
to date, but were guilty of unitedly attempting to counsel, or procure 
by counsel, others to defy conscription for any form of war work, and 
to justify such défiance by proclaiming themselves "nonrelîgious 
conscientious objectors." 
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The contentions in this court justifying notice are: (1) The sec- 
ond count charges no crime ; (2) the crime sought to be charged was 
not proved ; (3) the trial court erred (a) in admitting évidence, (b) 
in practically permitting the jury to infer guilt from the character 
of defendant's speeches, and thereby (c) invading the right of free 
speech. 

[5] (1) The contention that the count on which plaintiffs in error 
were convicted states no offense rests (in so far as it requires notice) 
on the interprétation and application of section 332, Criminal Code. 
The history of that section is sufficiently summarized in Rooney v. 
United States, 203 Ked. 932, 122 C. C. A. 230. 

What the count under considération seeks to charge is plain enough, 
viz. it is an offense against the United States to évade the requirements 
of the Sélective Service Act, therefore it is another offense under sec- 
tion 37 to conspire so to évade; but every one who évades being a 
criminal, every one who counsels évasion is also a criminal, under sec- 
tion 332, and those who unité for the purposes of so counseling are 
conspirators, and as such liable to the pains and penalties of section 
37, though the wrongdoing is only reached by combining sections 37 
and 332 to define the nature of the crime and pointing to the Service 
Act to discover the offense, which is the object of the criminal con- 
spiracy. 

It is said that this goes beyond the law, and charges the accused 
with "conspiring to do something which is not made a crime by" the 
sixth section of the Service Act. Upon reason, we perceive no ground 
for the assertion that the offense which is the ultimate object of the 
conspiracy must be found in a single enactment; ail conspiracies, 
whether to effect directly or by a procuration the most devious the 
commission of an offense against the nation, are essentially alike, 
and the very object of section 332 was to make a principal offender out 
of (inter alios) one who contrived to hâve another commit a crime 
which the contriver was not intending himself to run the danger of. 
If the contrivance takes the form of that mental combination for a 
common purpose which is conspiracy at common law, and is accom- 
panied by the necessary overt act, it makes (under sections 37 and 
332) no différence whether the object is to be attained directly or 
through others; and to say that the object is not, e. g., to évade the 
Service Act, but to procure or counsel others so to évade, is no more 
than juggling with words. 

As 'for authority it is sufficient to say that the indictment in Gold- 
man v. United States, 245 U. S. 474, 38 Sup. Ct. 166, 62 L. Ed. 410, 
was the légal équivalent of the one hère complained of, and was duly 
sustained over similar objection. 

[6, 7] (2) It is asserted that, assuming ail the évidence to be com- 
pétent and relevant, there was not proof, measured by the standard 
of criminal causes, of a conspiracy. This proposition seems to sep- 
arate into two parts — one, that the proper course of trial in conspir- 
acy cases was not pursued; the other, that no reasonable jury could 
hâve found such a verdict. Wherefore another trial should be 
granted. 

255 F.— 3 
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The essence of a conspiracy îs the combination, and the act of com- 
bining should ordinarily be first made to appear, before proving the 
acts and déclarations of the cocdnspirators, including oftentimes those 
o£ persbns jiot indicted — usually thé ''persons to the grand jury un- 
knownl" Yet èven this is but order of proof, and within the discré- 
tion of the trial judge,; it is onl,y reviewable when abuse of discrétion 
injurious to the accused is shpwn upon the review.^ The law (as dis- 
tinguished from discretionary trial practice) of conspiracy bas been 
too lately summarized to need riiore than mention. United States v. 
■Rabinowich, 238 U. S. 86, 35 Sup. Ct. 682, 59'L._Ed. 1211. This 
case is one of the simplest instances of proper proof in limine of com- 
bination ever brought to a court's attention. If, as per advertisement, 
an audience is gathered before a platf orm containing intending speak- 
ers, and is called to order by a chairman, who announces the object 
of the gathering, again, as per advertisement, it is impossible not to 
infer a combination in thought àmong the platform occupiers and their 
helpers. Sonnenschein and the pamphlet distributors were plainly 
proved, and with unusual simplicity and accuracy, as conspiring — i. 
e. combining— -about something with the plaintiffs in error, who cer- 
tainly hâve no cause of complaint on this head. 

Considering the language by which the object of the combiners in 
calling the meeting was illuminated, the suggestion that an American 
jury of intelhgence could not reasonably come to the conclusion an- 
nounced would require nothing but summary dissent, did not the 
contention and the eamestness of the contenders excellently illustrate 
an erroneous view of criminal appeals, and explain the modem incli- 
nation to disguise a stenographer's transcript as a bill of exceptions. 

[8] Plaintiffs in error are really objecting to the weight of the 
évidence, and appealing to this court to override the jury's verdict, 
and therefore they print every word of the trial. We are not per- 
mitted to be concerned with that matter. Appellate courts, unless 
given power by statute, do not sit to correct the possible errors of 
the jury, but those of the court. While it is the jury's duty to take the 
law from the court, and to apply that law to the f acts as they find them 
(Sparf y. United States, 156 U. S. 51, 15 Sup. Ct. 273, 39 h. Ed. 343), 
and it is the court's duty to see that there is some évidence tending 
to prove every élément of the crinfe alleged (Clyatt v. United States, 
197 U. S. 207, 25 Sup. Ct. 429, 49 L. Ed. 726), the jury's supremacy 
as^o facts, including the inferences of fact drawn from proven phe- 
nomena, is unquestioned. Indeed, even as to matters of law, Story, 
]., who is credited with establishing our présent doctrine, instead of 
the theory that in criminal causes the jury judges both the law and 
the facts, admits the jury's "physical power," though not the "moral 
right," to disregard the court's law. United States v. Battiste, Fed. 
Cas. No. 14,545, 2 Sumn. 240. If a verdict of acquittai in the teeth 

1 This is well summarized In Blshop's New Criminal Procédure, vol. 2, | 
227 et seq. The court's discrétion should oi'dlnarlly be exerclsed in répres- 
sion of the prosecutor's tendeney to proye what he spbsequently calls "overt 
acts," and then ask the Jury to Infer the conspiracy from the acts. But no 
hard and fast rule can be laid down beforehand. 
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of the law be rendered, it must stand unreversed and unpunished, 
since Bushell's Case, Vaughn, 135 ; and a verdict of conviction, 
though resting on inferences of fact that the judges would not draw, 
is assailable in an appellate court, only by demonstrating that rea- 
sonable men could not, as matter of law, be convinced beyond a rea- 
sonable doubt. The f eat is always difficult, and we are far from find- 
ing it possible in this instance. 

[9] (3a) The objections to admission of évidence, certainly fun- 
damental, if well founded, are that Cheyney's speech, the Fraina 
pamphlet, and ail of Fraina's oration (not merely the words specified 
as an overt act) were put before the jury. 

The argument is based on a wholly inadmissible reading of Hyde 
V. United States, 225 U. S. 347, 32 Sup. Ct. 793, 56 L,. Ed. 1114, Ann. 
Cas. 1914A, 614, viz. that because it was there pointed out that an 
overt act is "more than évidence of conspiracy," and is a part of the 
crime, therefore nothing can be proven, that might hâve been laid as 
an overt act, that is not so charged. No such doctrine is supported 
by the décision cited; on the other hand, the prosecution is not con- 
fined to the overt acts charged (Houston v. United States, 217 Fed. 
858, 133 C. C. A. 562) ; and a fortiori there can be no légal complaint 
of testimony tending to show the object of the conspiracy, which évi- 
dence one may call an overt act, if so minded. 

[10] (3b and 3c) The mental attitude évident throughout the con- 
duct of défense below, and argument hère, is suggested rather than 
plainly stated by the points that it was error to permit the jury to 
infer guilt from the speeches, that in so doing défendants were tried 
for their words, and such procédure invades the right of free speech. 

We think the contention may be thus summed up: If there was a 
meeting of minds, it was not actually productive of any breach of 
peace ; no one was shown to hâve refused physical obédience to the law ; 
it was ail words ; and men cannot constitutionally and lawfuUy be pun- 
ished for words, especially when the language relates to rights based 
on the moral sensé — i. e., the "idealism" — of the "nonreligious con- 
scientious objector." 

The matter at bottom is political, not légal. Men can be punished 
for words, if the Législature so decrees, within constitutional limits. 
Men commit crimes when they counsel or procure others to sin against 
the statute law, and they aiso commit crimes when they confederate 
to efïect that object, and yet it is difficult to imagine any more suit- 
able or usual method of procuring or counseling than by speech. In 
this inaccurate sensé men hâve very often been punished for words 
by statutory enactment. 

The free speech secured federally by the First Amendment means 
complète immunity for the publication by speech or print of whatever 
is not harmful in character, when tested by such standards as the law 
affords. For thèse standards we must look to the common-law rules 
in force when the constitutional guaranties were established and in 
référence to which they were adopted.^ By législative action the 

2 This definltlori by Judge Cooley (Const. Limitations [7tli Ed.] p. 605) has 
been often adopted, most liitely periiapa in People ex rel. Atty. Gen. v. News- 
Times, 35 Oolo. 253, 84 Pac. 912. 
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boundaries of unpunishable speech hâve doubtless and often been 
much erilarged ; but the constitutional limit remains unchanged, and 
what the législature has done it can undo. Inégal talk-liberty never 
has meant, however, "the unrestr'icted right to say what one pleases 
at ail times and under ail circumstances." Warren v. United States, 
183 Fed. at 721, 106 C. C. A. 156, 33 L. R. A. (N. S.) 800. Nothing 
said to the jury by the court below in this case went beyond the limits 
thus stated, and there was no error. 

Complaint as to inferring guilt from speeches, or letting men be 
found guilty therefore, when or if the speeches only expressed moral 
principles and social aspirations, is really objecting to the statutes. 
The statutes in question hère, like most others, are of gênerai appli- 
cation ; they must be so unless exceptions of equal authority are also 
statutory. They operate alike on the religious, the atheist, and the 
unthinking. 

While "religion is not defined in the Constitution" (Reynolds v. 
United States, 98 U. S. 162, 25 L. Ed. 244), and the "law knows no 
religion and is committed to no dogma" (Watson v. Jones, 13 Wall. 
728, 20 L,. Ed. 666), yet "directly or by clear implication" every Amer- 
ican Constitution "recognizes a profound révérence for religion and 
an assumption that its influence in ail human affairs is essential to the 
well-being of the community" (Holy Trinity Church v. United States, 
143 U. S. 465, 12 Sup. Ct. 511, 36 L. Ed. 226). Nevertheless the most 
profound religious conviction that compliance with statute is wrong 
will not by law save any one from conviction by a petty jury for vio- 
lating that statute. Cf. Reynolds v. United States, supra; Davis v. 
Beason, 133 U. S. 333, 10 Sup. Ct. 299, 33 L. Ed. 637. 

The régulations promulgated under the Service Act fuUy recog- 
nized the spirit of the above quotations, although the executive was 
under no légal compulsion so to frame them. Rule 14 reserved for 
noncombatant service members of any "well-recognized religious sect 
or organization," and no others, and after that the court as such was 
concerned only with the law as it stood, not as some persons thought 
it should be. 

If one moved by rehgion — i. e., by his "récognition of God as an 
object of worship, love and obédience" (People v. Board of Education, 
245 m. 334, 92 N. E. 251, 29 E. R. A. [N. S.] 442, 19 Ann. Cas. 220) 
— can décline or refuse service only secundum regulum, certainly no 
one else can do othervvise. "IdeaUsm" must mean a self-created 
standard of conduct or désire, and is therefore subject to instant 
change or destruction by its creator. Idealism "compels" its pos- 
sessor only as does any other appetite or désire. Nor can conscience 
— said to be "that moral sensé which dictâtes right and wrong" (Miller 
V. Miller, 187 Pa. 572, 41 Atl. 277)— claim any higher rights than 
religion. 

[11] Measured by thèse rules, if the speeches of plaintiflfs in error 
fumished évidence of an intent and an effort to induce and procure 
those who listened to violate the law, i. e., to évade or neglect their mili- 
tary duties, then those speeches al one might carry to the jury convic- 
tion beyond reasonable doubt; and if religion, and a conscience pre- 
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sumably begotten of religion, afforded no légal excuse for évasion or 
neglect, it is certain that irreligion and idealism are upon no higher 
plane of privilège. 

Indeed, to say that one who speaks, and does nothing else, cannot 
be or should not be convicted for his speech, is inaccurate, and évades 
the point. Thèse men on this record were quite possibly convicted 
by their speeches, as évidence of their criminal intent to procure vio- 
lations of statute; but that is a very différent thing from conviction 
for speaking. 

It has often been urged by the preacher that man is judged by every 
word that proceedeth out of his mouth ; human law usually treats 
speech only as évidence ; if as such thèse speeches persuaded the jury 
of guilt, nothing happened vi'hich is either surprising or assignable 
as légal error. 

Judgments affirmed. 



TIIK ROBERT R. 

TIfE PRINZ FREDERICK HBNDRIK. 

(Circuit Court of Appeals, Second Circuit. Deceraber 12, 1918.) 

No. tOO. 

1. SlIIPPING <S=>12e — LlABILITY OF VESSEti NEGLIGENCE IN DiSCHAEGING. 

A stear.iship contracting to dellver cargo at a wharf is liable under Its 
contract to tlie cargo owner for loss due to négligence in discliarging from 
tlie ship into a ligtiter. 

2. Shipping <S=>126 — Contract witii Stevedobes for Disciiarging — Lia- 

BiLiTY FOB Négligence. 

Stevedores contracting witli a steamsliip to discharge ore into a 
ligliter, althougli not including trimming the cargo, held prlmarlly liable 
for loss by dumping because of failure to trim, where they continued 
loadiug after danger of capsizlng was apparent, over protest of the mas- 
ter of the lighter, and without notifying the ship. 

3. SlIIPPING <3=3l2e — Contract witii Stevedobes fob Discharging — Négli- 

gence IN l'EBD-ORMANCE. 

A contract by a steamship with stevedores to discharge cargo into a 
lighter contemplated exercise by the stevedores of ordinary care, and, 
if conditions showed that continuance of discharging was unsafe they 
were bound to stop until the danger was removed. 

4. Mastee and Servant <S==>319 — Inuependent Contractor — Requirement 

OF Care. 

Only the elearest requirernent of a contract to do sometliing whlch 
Is dangerous can relieve the contractors from the exercise of ordinarj' 
prudence and impose iiability on the ownûr. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by H. D. Boret against the lighter Robert R., 
Jacob Rice, claimant; the steamship Prinz Frederick Hendrik, Royal 
Dutch West India Mail Company, claimant; Angelo Pellegrino and 
Carmelo Pellegrino, and Johnson Lighterage Company, incorporated, 
impleaded. Decree for libelant against the steamship alone, and her 
claimant appeals. Modified. 

(g=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered DIgests & Indexes 
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Thls Is an appeal from a decreo whereby the Ubelant recovered from the 
steamshlp Prlnz Frederick Hendrik and her clalmant, Royal Dutch West India 
Mail Company, the sumi of $10,S72.27, and the libel and pétitions agalnst the 
llghter Bobert R., Anselo PcUiferino and Carmelo Pellegrino, steveùores, and 
the Johnson Lighterase Corapany, charterers of the llghter Bobert R., were 
dlsmissed. 

The steamshlp, on September 29, 1914, was docked at Fier 3, Bush Terminal, 
Brooklyn. Part of the car^o conslsted of eppper ore whlch belonged to the 
Ubelant and was to be delivtred at Chrome, N. J. Messrs. Fimch, Edye & Co., 
the agents of the steamship, arranged with the Johnson Lighterage Company, 
who were charterers of the ligttsr Robert R., to transport the ore from the 
steamshlp to Its destination at the rate of 22 cents a ton. They had been In- 
formed that, if trimaiing of the ore when loaded on the llghter was necessary, 
the rate would bo 25 cents a ton. The District Court, therefore, found that no 
trimmlng was contracted for (Record, fol. 478) and that there was an exten- 
sion of the çontract of carrlage to Chrome. Funch, Edye '& Oo., through Its 
subsldiary company, employed the steredores to unload the ore and place It on 
the llghter, but did not so f r.r as appears çontract with them to do any trim- 
mlng (Record, fol. 268). The llghter was loaded by the stevedores, so that 
there was but little more weight of ore on one slde than the other ; but the ore 
was not spread, and the center of gravlty apparently became so high, because 
of the deep pile of ore along the center of the deck, that flnally a single 
bucket of ore, weigbing about half a ton, tilted the llghter, the stem corner 
hit the steamshlp, and caused the load to shift and the lightsr ta dump a 
part of the ore. The District Court found, on abundant évidence, that the 
loss of a part of the cargo waa caused by the f allure to trlm. The libel was 
flled against the llghter. The owner, by pétition, brought in the stearnship 
and the stevedores, Angelo Pellegrino and Carmelo Pelleerlno, under the Fifty- 
Nlnth Admiralty Rule (20 Sup. Ot. xlvi), and the Royal Dutch Weet India 
Mail Company, the owners o£ the steamshlp, and the Pellegrinos flled a cross- 
petition against the llghter Bobert R. and the Johnson Lighterage Company, 
her charterers. The court granted a decne for damap-es against the steamshlp 
and her o^^Tiers, on the ground that the vessel improperly dlscharged her 
cargo. It dismissod the libel against the lighter on the ground that she 
was not bound to trim, and the intervening pétition agalnet the Pellegrinos for 
the same reason. Decree modified. 

Kirlin, Woolsey & Hickox, of New York City (J. Parker Kirlin 
and Robert S. Erskine, both of New York City, of counsel), for appel- 
lant. 

Barry, Wainwright, Thacher & Symmers, of New York City (James 
K. Symmers, of New York City, of counsel), for libelant. 

Hyland & Zabriskie, of New York City (Nelson Zabriskie, of New 
York City, of counsel), for appellee Jacob Rice. 

Herbert Green, of New York City, for appellee Johnson Lighter- 
age Company. 

Haight, Sandford & Smith, of New York City (Henry M. Hewitt, 
of New York City, of counsel), for appellees Angelo Pellegrino and 
Carmelo Pellegrino. 

Before ROGERS and MANTON, Circuit Judges, and AUGUS- 
TUS N. HAND, District Judge, 

AUGUSTUS N. HAND, District Judge (after stating the facts as 
above). [1,2] There can be no doubt that the steamship under the 
çontract of carriage is liable in any event for the damage sufïered. In 
spite of the fact that the Pellegrinos were independent contractors, it 
is contended that the steamship is liable in tort on the ground that 
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a contract to dïscharge a vessel of a cargo like copper ore, without 
adéquate provision for trimming, was dangerous in itself because large 
lumps of ore would not spread by mère dumping. This theory will 
hardly bear analysis. Other vessels were safely loaded with ore at 
Pier 3 without trimming, and trimming was apparently required, if 
at ail, under circumstances which could only develop as the work pro- 
ceeded. It therefore is unreasonable to regard the contract as in it- 
self négligent and improper. It was one in which circumstances might 
arise during the performance where the stevedores should call on the 
steamship to trim, and their failure to do this, and persistence in dan- 
gerous loading, rather than the making of a contract which did not call 
for trimming, were the négligent acts that caused the damage. In- 
deed, the fact that the stevedores did not contract to trim seems to us 
in no way to relieve the latter from liability. They undertook to dis- 
charge the cargo, and were bound to do this in a prudent manner. If 
it became unsafe to load the barge without trimming, as proved to be 
the fact, it was the plain duty of the stevedores to stop work and call 
upon the steamship to trim. Instead of doing this, they continued to 
pile the ore on the deck of the lighter, without seeing that it was spread 
by some one, until the center of gravity of the lighter became so high 
that she dumped her load. 

[3] It is argued that because the vessel did not do the trimming 
when it was bound to do so, and had not provided other means, the 
damages should either be placed on her alone, or be divided. We can- 
not say, however, that under the circumstances shown the ship in a 
légal sensé was liable in tort. If the stevedores had ceased loading 
and called for trimming and secured assistance, the accident would 
not hâve happened. Their continuance in loading when danger was im- 
minent was the proximate cause of the damage, and they only are liable 
in tort. It was the dumping of the last buckets of ore on the lighter 
that caused the injury. The M. E. Luckenbach, 214 Fed. 571, 131 C. 
C. A. 177 ; The Satilla, 235 Fed. 58, 148 C. C. A. 552. 

Cases are cited where owners of merchandise consented to place it 
on deck and were not allowed to recover for any damage suffered by 
a jettison of the cargo which became necessary by reason of this meth- 
od of stowage. Lawrence v. Minturn, 17 How. 100, 15 L. Ed. 58. 

[4] Cases are also cited where a spécifie contract bas been made to 
do something which from its very nature resulted in loss. MacKnight 
F. Stone Co. v. City of New York, 160 N. Y. 72, 54 N. E. 661 ; Penn 
Bridge Co. v. City of New Orléans, 222 Fed. 737, 138 C. C. A. 191. 
The contracts involved in thèse cases are entirely différent from the 
one under considération. Hère the shipowner never contracted that 
the stevedores should discharge the steamer in a dangerous manner and 
cause the lighter to dump the cargo by piling on more ore until she lost 
her equilibrium. He did not contract that the steamer should be dis- 
charged, at ail events, without trimming of the cargo, but only that the 
stevedores should discharge her subject to the ordinary standard of care. 
If conditions showed that continuance in discharging was unsafe, the 
stevedores, like any one else, were bound to cease discharging. Only 
an express contract, or consent, to do dangerous acts, can shift the lia- 
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bility for thèse acts, and no such situation appears hère. The whole 
question turns on what the contract called for. Only the clearest re- 
quirement to do something which is dangerous can relieve the contrac- 
tors from the exercise of ordinary prudence. The contract in question 
is very différent from a spécifie consent to stow ail the cargo in a 
place where it is likely to hâve to be jettisoned in a storm, or a con- 
tract to build a bridge according to spécifications furnished by the 
owner which would resuit in a weak structure. 

It is contended that the master of the lighter should hâve warned 
the stevedores of the danger. We think the District Court was cor- 
rect in holding that the contract with the lighterage company was 
only for carriage and that a price was made which expressly did not 
include trimming by the lighter. The master of the lighter, as found 
by the court below, protested repeatedly at what was being donc. This 
protest was made both to the foreman of the stevedores, and on the 
second day to one of the Pellegrinos. The statement of the trial judge 
that in ail probability the protests did not get any further than an 
Italian, who did not understand English, seems to hâve been inadvert- 
ent, for both of thèse men testified in English at the trial and would 
certainly hâve understood words used every day in their business. 
We think the master of the lighter did ail that could be reasonably ex- 
pected of him under the circumstances. 

The decree should be modified so as to hold the stevedores primarily 
liable. 



PERE MARQUETTE RY. CO. y. CHICAGO & E. I. R. 00. et al. 

(Circuit Court of Appeals, Seventh Circuit. December 10, 1918.) 

No. 2642. 

Indemnity <@==>13(1) — iMriJKD Contract — Connecting Carrier — Wrongful 
Deuvery of Goods. 

Wliere officiai classification provided for two standard forms of MUs of 
lading to be issued, oue "Straight Bill of Lading," wlilcli was not re- 
quired to be surrendeïed before delivery of goods, the otber "Order Bill 

of Lading," containing the provision "Consigned to order of ," and 

required to be surrendered before delivery, a waybill Issued by an initial 
carrier stating the consignée to be "order of" a person named, although 
other than the shipper, held sufliclent to advise a connecting carrier that 
an order blll of lading was outstanding and to render it liable to initial 
carrier agalnst which iudgment had been rendered for delivery without 
surrender of the bill. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Claim of the Père Marquette Railway Company against the Chi- 
cago & Eastern Illinois Railroad Company and Thomas D. Heed, its 
receiver. From a decree disallowing its claim, petitioner appeals. 
Reversed. 

F. Harold Schmitt, of Chicago, 111., for appellant. 

Homer T. Dick, of Chicago, 111., for appellees. 

Before BAKER, AESCHULER, a nd EVANS, Circuit Judges. 

(^;z^l?OT other cases see same topic & KBY-NUMBER in ail Koy-Numbered Digests & Indexes j 
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ALSCHULER, Circuit Judge. This appeal involves the right of 
appellant, the initial carrier, to recover from appellee, the Connecting 
and delivering carrier, for alleged wrongful delivery by appellee of two 
shipments of beans consigned by the respective shippers in Michigan 
to "order of A. J. Thompson & Co., Evansville, Ind.," as recited in 
the bills of lading which appellant issued to the shippers. Upon the 
written order of the consignée, appellee delivered the shipments with- 
out requiring surrender of the bills of lading, whereby loss accrued 
to the shippers, and suits were brought in the state court of Michigan 
which resulted in judgments in favor of the shippers against appel- 
lant; the right of recovery having been sustained by the Suprême 
Court of Michigan, in Thomas et al. v. Blair et al., Receivers Père 
Marquette R. R. Co., 185 Mich. 422, 151 N. W. 1041. 

The action was by appellant to recover from the delivering carrier 
the loss which the initial carrier thus sustained. There is no question 
hère of the right of recovery against the initial carrier. The only 
bar urged against recovery by appellant is that the initial carrier neg- 
ligently failed to notify the Connecting carrier that the bills of lading 
were of the kind that required surrender before delivery of the ship- 
ments. The spécial master, to whom the pétition against the appel- 
lee receiver was ref erred, found that the initial carrier negligently fail- 
ed to inform appellee that the bills of lading were such as required sur- 
render before delivery, and he reported against appellant's right of 
recovery. In this, the District Court concurred, and decreed against 
appellant, dismissing the pétition. 

The officiai classification in force at the time of thèse transactions 
made provision for two standard forms of bills of lading to be is- 
sued by the railroad carriers on receipt of such freight. Thèse forms 
are alike save in one particular. The first is printed under the title 
"Straight Bill of Lading — ^Original — Not Negotiable," and the other 
under the title "Order Bill of Lading," and it contains this provision, 
not found in the first, and printed in larger type than the body of the- 
instrument, viz. : 

"The surrender of this original order blU of lading, properly indorseû, 
shall he required before delivery of the property." 

The first form contains the line, "Consigned to ," and the 

second the line, "Consigned to order of ." To distinguish fur- 

ther between the two, the straight bill of lading is required to be print- 
ed on white paper, and the order bill of lading on yellow paper. No 
other forms, applicable to such shipments, were provided or in use, 
and thèse were the forms employed by the railroads in question ; those 
issued for thèse shipments being the "order" bills of lading. 

The bill of lading is delivered to the shipper, and in practice the 
initial carrier makes out a waybill which accompanies the shipment; 
and the waybill is ail which the delivering carrier has to indicate the 
nature of the original bills of lading. 

With the straight bills of lading, the delivering carrier, being in- 
formed by the waybill who is the consignée, needs concern itself only 
with the identity of the person to whom it delivers the goods; sur- 
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reiider of tlie bills of lading not being required. If tlieœfore the 
waybill, which cornes to the delivering carrier, indicates that it was a 
straight bill of lading which the initial carrier issued, the delivering 
carrier need only assure itself that the person to whom the delivery 
of the shipment is made is the consignée himself, or some one in his 
right. The waybills hère in question showed the names of the ship- 
pers, L. P. Thomas in one, and Doty & Doty in the other, and in both 
of them the consignée is stated to be "Order of A. J. Thompson & 
Co., Evansville." It is claimed that thèse waybills did not inform the 
Connecting carrier that the bills : of lading issued were "order" bills 
which would reqùire their surrender before delivery of the shipment 
was authorized. 

Appellee's gênerai freight agent at Evansville testified that in prac- 
tice the order bill of lading was generally employed where the ship- 
ment was to the order of the shipper, and that it was very unu.sual to 
receive at that station shipments billed to the order of the consignée ; 
that such as had been so received had at times been delivered without 
requiring surrender of the bills of lading; that sometimes such way- 
bills had the further notation "do not deliver without surrender of 
original bill of lading." Being asked on cross-examination whether 
the information on thèse waybills was sufficient to apprise a railroad 
raan of the nature of the bill of lading which was issued, he replied : 

"Because of the peculiar mannei" in which this shipment was billed, 1 
could not judge what klnd of a bill of lading was Issued for the shipment" 

Another witness for appellees, familiar for many years on its road 
with handling waybills and bills of lading, testified as to waybills 
lifce those hère in question, "I should say it was peculiar and unusual." 
A number of witnesses f rom other railroads, experienced in freight 
matters, testified that a shipment as shown by thèse waybills was not 
unusual, and would in practice be treated as though an order bill of 
lading had been issued for the shipment requiring surrender before 
delivery. 

If the truth is as stated by appellees' freight agent that from thèse 
waybills one familiar with such matters could not judge whether a 
straight or an order bill of lading was outstanding for the shipments, 
it would certainly suggest that, before treating them as straight bills 
of lading at the risk of entailing loss on the shipper or the initial car- 
rier, he make inquiry for the purpose of resolving the doubt according 
to the readily ascertainable facts. The rights of the parties hère do 
not of necessity turn on the efifect to be given to the évidence of the 
frequency or infrequency of such transactions, nor on the construc- 
tion placed thereon by those in the habit of dealing with such matters. 
There is nothing in the officiai classification to suggest that such trans- 
actions were not contemplated. On the contrary, it would seem from 
the prescribed and adopted form of the order bill of lading that the 
person to whose order it is issued may be some one other than the 
shipper. If it were contemplated that in ail cases it would be to ship- 
per's order, there would hâve been no purpose in leaving the blank 
for .fiUing in a name after the words, "Consigned to order of." The 
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word "shipper" or "consignor" or similar désignation would likely 
hâve been in the place of the blank if it were contemplated that in ail 
cases it would be the shipper or consignor to whose order the bills of 
lading would be made. 

We are concerned only with the question whether, as between thèse 
two carriers, the loss which the initial carrier has had to bear was 
caused through its own neglect in failing to duly notify appellees that 
thèse were order bills of lading, or— what hère amounts to the same — 
whether the delivering carrier knew or by the exercise of ordinary 
care ought to hâve known that the bills of lading for thèse shipments 
were order bills specifically prohibiting delivery of the shipments 
without surrender of the bills of lading properly indorsed. We are of 
opinion that thèse waybills sufficiently apprised appellees that there 
were outstanding against thèse shipments order bills of lading which 
should hâve been surrendered before delivery of the shipments. 

It foUows that the decree of the District Court disallowing and 
dismissing appellant's claim should be, and it accordinglv is, reversed, 
and the cause remanded with direction for further proceedings on the 
pétition in accordance with the foregoing views. 



HOLLOWAY et al. v. COLEE et al. 

(Circuit Court of Appeals, l'ifth Circuit. January 17, 1919.) 

No. 3254. 

WiLLs <S=351& — Construction — Désignation of Bénéficiâmes. 

A will wlilcli, after naming tlie wife and cliildren of testator as equal 
beneflciaries of his residuary estate, provided that "tlie survlving consort 
and issue of any of my childreii dying before my death taking, stiare and 
sliare alilœ, tlie share my child wouïd hâve talieii if alive," held to ex- 
elude from any share a granddaughter whose luother, testator's daughter, 
had died many years before the will was made. 

Appeal from the District Court of the United States for the South- 
ern District of Florida; Rhydon M. Call, Judge. 

Suit in equity by Béatrice H. Holloway and others against Louis 
A. Colee and others. Decree for défendants (247 Fed. 598), and com- 
plainants appeal. Affirmed. 

George C. Bedell, of Jacksonville, Fia., for appellants. 
John C. Cooper, of Jacksonville, Fia. (W. A. MacWilliams, of St. 
Augustine, Fia., on the brief), for appellees. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

WAEKER, Circuit Judge. This is an appeal from a decree which 
was adverse to the asserted claim of the appellant Béatrice H. Hol- 
loway that she, in her own right and as the assignée of her father, 
was entitled, under the will of her grandfather, James L. Colee, to a 

©saFor other cases see same topio & KEY-NUMBKR In ail Key-Numbered Digests & Indexes 



44 255 FEDERAL REPOETER 

share in his estate. The will was made in December, 1903, and the 
testator died in January, 1912. Succeeding clauses revoking former 
wills, naming an executor, bequeathing a gold watch to one of the 
testator's sons, and household furniture and utensils to his wife, the 
will contained the f ollowing provisions : 

Fifth. AU the rest and i-esidne of my estate real, Personal, and mixed, in 
esse and in futuro, wlierever tïie same may be at the time of my death, I 
devise and bequeath unto my children, Ix)uis A. Colee, James R. Golee, Jo- 
seph B. Colee, George B. Colee, Raymond J. Oolee, Arthur P. Colee, Otls M. 
Oolee, Mamie J. Colee, Edna I. Oolee, and my wlfe, Georgia V. Colee, share 
and share alike, the surviving consort and issue of any of my children dymg 
befor« my death taking share and share alike the share my child vvould hâve 
taken i£ alive. 

Seventh. It being my désire that ail of my children shall share equally in 
my estate, should any child of mine be born after the exécution of this will or 
af ter my death, I désire that it shall share equally with my other children and 
my wife above named, each devisee contributhig ratably to make up the 
share of such child. 

The testator was twice married, his second wife being the one 
mentioned in the will. The appellants' mother, who died many years 
before the will was made, was a daughter of the testator by his first 
wife, who died long before the will was made. Until the marriage of 
appellant, which occurred several years before the will was made, 
she was a member of the household of her father, who had a second 
wife and several children by the latter, and lived in the country about 
nine miles from St. Augustine. For several years during the appel- 
lant's childhood she attefided school in St. Augustine, there being no 
school in the country to which she could be conveniently sent from her 
father's home. During the school terras she stayed at the home of the 
testator in St. Augustine. After her marriage she did not réside in 
or near St. Augustine, but lived with and was supported by her hus- 
band ; their home being in another state. She made occasional visits 
to St. Augustine after her marriage. During such visits she did not 
stay at the home of her grandfather, but made calls there, and occa- 
sionally took meals or spent the day with him and his family. The 
relations between her and her grandfather were always affectionate. 
So far as appears, she was never dépendent on him for support, and 
he did not contribute to her support or éducation, further than by 
having her as an inmate of his home while she was attending school 
in St. Augustine. Her father was a man whose means and circum- 
stances were such that it reasonably could hâve been anticipated that 
at his death she would inherit property worth as much as what would 
hâve, been the share of her father and herself in her grandfather's 
estate, if they were embraced in the provisions of the fifth clause of 
the latter's will. The will was drawn by a lawyer to whom the testa- 
tor gave instructions as to the disposition of his property he desired 
to make. 

The claim asserted is based upon the f ollowing language contained 
in the fifth clause of the will: 

"The surviving consort and issue of any of my children dylng before my 
.death taking share and share alike the share my child would hâve taken if 
alive." 
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In the connection in which this language was used it manifests an 
intention to provide for the contingency of the death, after the will 
was made, of a child to whom the will gave a share of the residue of 
the testator's estate. The preceding part of the clause in which this 
language is found stated the name of each of the testator's children 
to whom such share was to go if that child survived the testator. The 
will does not show that the appellant's mother would hâve taken a share 
if alive. There is an absence of any indication of an intention to pro- 
vide for the consort or issue of a child who already was dead when the 
will was made. The testator identified the persons intended to be de- 
scribed by the words "my children" by setting out their names. The 
last quoted provision had the efïect of substituling the surviving eon- 
sort and issue in the place of any previously named beneficiary who 
might die during the testator's lifetime, To say the least, the language 
used is inai^ropriate to describe the surviving husband and issue of 
one for whom the will made no provision in any event. That the 
words "my children," as used in the last-quoted provision, were in- 
tended to include only the previously named children who were liv- 
ing at the time the will was made is further indicated by the termS 
of the seventh paragraph of the will, which made provision for any 
child of the testator that might be born after the exécution of the will 
or after the testator's death. That clause provides that such subse- 
quently born child should "share equally with my other children and 
my wife above named, each devisee contributing ratably to make up 
the share of such child." This plainly indicates the testator's under- 
standing that only his previously named children and wife were to 
be the devisees of the residue of his estate, if they survived him and 
no other child was born after the will was made. 

For the reasons above indicated the conclusion is that the language 
of the will is not fairly susceptible of the construction contended for 
in behalf of the appellant. Even if it was capable of a construction 
that would permit the appellant to share in the estate, it is questionable 
whether, on the ground that there was an absence of any reason or 
explanation of the testator's exclusion of his granddaughter from 
sharing in his estate, such a construction should be preferred to one 
more consistent with what the language employed indicates was the 
testator's intention. The circumstances existing when the will was 
made were such that it well might be inferred that the testator did not 
give the appellant a share in his estate, because he thought that she 
otherwise would be adequately provided for. 

Affirmed. 
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MOORE & MeCORMACK CO., ïnc, v. HESSLEIN et al. 
(Circuit Court of Appeals, Second Circuit December 11, 1918.) 

No. 26. 

Shipping <S=3l04 — CoNTBACT OF Affbkigiitment — Substitution of Vessbls. 
Under a, contract by managers of a steamer Une to carry cargo by one 
of its steamers, "or by a steamer or steamers to be named later," the 
shippér was entitled to catriagè by a steamer of such Une, and not re- 
qnired to aecept as a substitute a naval transport of a foreign govem- 
ment on whlch the managers, as brokers, had engaged cargo space. 

Appeal f rom the District Court of the United States for the South- 
ern District o-f New York. 

Suit' in admiralty by the Moore & McCormack Company, Incorpo- 
rated, against Edgar J. Hesslein and another. Decree for hhelant, and 
respondénts appeal. Reversed. 

Gustave Lange, Jr., and Frederick R. Graves, both of New York 
City, foj- appellants. 

Kirlin, Woolsey & Hickox, of New, York City (Mark W. Maclay, 
Jr., and John M. Woolsey, both of New York City, of counsel), for 
appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. Moore & McCormack Company, Incorpo- 
rated, managing agents of the Coii|mercial South American Dine, which 
was the trade-name for a line of steamers owned or operated by them, 
filed this libel against Neuss, Hesglein '& Co., to jecover damages for 
breach of a contract, the material provisions of which are as follows: 

Moore & McCormack Oo., Inc., Managing Agents: 

Managers. Olinchfleld Navigation, Co., Inc., U. S. 

Commercial South American Line Bra- Atlantic and Gulf Service. Notice— 
zilian Ports, River Plate Ports. The company assumes no responsl- 
(Plag bearing initiais 'M. i& McC). bility for any refusais glven that 
West Indies, Mexican-Ouban ports. are not issued on this refusai form, 
Central American and North Coast, and that are not signed by one of the 
South American Ports. company's officers. 

New York, April 10, 1916. 
Messrs. Neuss, Hesslein & Company, 43 White Street, New York, S. Y. — 
Dear Sirs: We cdnflrm contract for freight room under deck cargo as stated 
helow, for shipment on the steamer Mooremack, or by a steamer or steamers 
to be named later, shipment in whole or part cargo, via port or ports in or 
ont of customary order, at steamer's option. 

Cargo as follows: 
One thousand (1,000) eompressed baies 
cotton at four and one-quarter cents 

(4% c.) Ib. landed. New York Rio Janeiro 

It Is expressly understood and agreed that ail shipments are made sub- 
ject to the terms and conditions of the Moore & McCormack Company, In- 
corporated, form of shipping reeeipt and bill of lading, and the conditions 
contained thereln are made a part of this contract. Ail lighterage at risk and 
expense of the cargo. Preight to be prepaid on the signing of bills of lading, 
at New York and eamed, steamer and/or goods lost or not lost at any stage 
of the transit. • * * 

^:z3'E'or other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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. Lay days, If rcquired by shippers, not to count before April 29, 1916. 
Shippei's option of eancelinK, if steamer notready to receive cargo by 6 p. tn. 
on May 31, 1916. The M(M>re & MeCormaek Company, Incorporated, bas the 
option' of deslgnating loadlng ai;d/or dlsdiarglng berths. If tbe Moore & 
McOormack Company, Incorporated, does not avail itself of tbis option,. -the 
eonsignor and/or consignée to supply berths, immedlately upon tbe readiness 
of steamer to load and/or discbarge. 

Yours very truly, Moore & MeCormaek Company, Inc., 

By A. V, Moore, Près. 
We accept and confirm the contract. 

Xeuss, Hesslein & Co., per M. J. Cuffe. 
New York, April lOth, 1916. 

May 10, 1916, as the steamer Mooremack could not arrive in time 
to load before May 31, the libelant designated the steamer Sargento 
Albuquerque as a substitute. This steamer was loading gênerai cargo, 
and was not one of the Commercial South American L,ine, nor owned 
nor operated by Moore & MeCormaek Company, Incorporated. May 
11, tlie respondents declined to ship on her. 

It is contended that the only reason given by the respondents was 
that the Sargento Albuquerque did not hâve the requisite rating, and 
therefore that this is the only défense upon which they hâve a right 
to stand. But the answer alleged, among other things, that she was 
not a proper sféamship in accordance with the terms of the agreement, 
which said nothing about ratings. Besides, at the trial, the respondents 
testified that' they had objected to the steamer hecause they were deal- 
ing with the Moore & MeCormaek Line, and also produced testimony 
of custom that under such a line contract a substituted vessel must 
be one of the same line. We think they hâve a right to rely upon this 
défense also. 

The first question, therefore, is whether under this contract the ten- 
der of freight room on a steamer loading gênerai cargo, not one of 
the Commercial South American L,ine, and not owned or operated by 
the Moore & MeCormaek Company, was good. What the Moore & 
MeCormaek Company did was to get, as brokers, an option for shipping 
the respondents' cargo on the Sargento Albuquerque ; that steamer be- 
ing liahle to them for brokerage if the goods were shipped. We think 
the tender was not good. The Moore & MeCormaek Company were 
acting, not as brokers, with Neuss, Hesslein & Co., but as principals. 
The contract executed is on the printed form of their line, and pro- 
vides that the shipment is to be subject to the terms and conditions of 
the Moore & MeCormaek Company form of bill of lading and ship- 
ping receipt, which are made a part of it. The hill of lading describes 
it as a "regular line of steamers for Brazilian ports," and refers to 
"ail vessels of this line" and to the "customary ports of this line." 
We hâve no doubt that the contract is to be construed as one for ship- 
ment on a steamer of the line. If it had been made with either the 
American, French, Cunard, White Star, or any other regular well- 
known line of steamers; no one would hâve pretended that such com- 
pany would fulfill it by engaging freight room on a gênerai ship not 
owned or operated by it. 

But if it were to be held that such a vessel could be substituted, we 
think that the particular steamer Sargento Albuquerque should not 
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be considered a proper tender, She was a transport of the Brazilian 
navy, commanded by a lieutenant of that navy. The shipment, if made, 
would hâve been in the possession of the Brazilian government, and 
if it had been damaged or lost the respondents could not hâve pro- 
ceeded against the Brazilian government, it being a sovereign, in per- 
sonam, nor against its steamer, in rem. The f act, also, that the steamer 
was getting very much lower rates of freight than the market rates 
may very well hâve reflected to some extent the views of commercial 
people on this point. We need riot consider the questions discussed 
in respect to the measure of damages, 
The decree is reversed. 



In re BITNBU. 
KEEL V. LIGHTBODY. 

(Circuit Court of Appeals, Seventh Circuit. September 3, 1918.) 
No. 2559. 

1. BAifKRrPTCT (g=s>396(l) — ^Exemption — State Law. 

State law c-ontrols as to nature and amount of exemption. 

2. HOMESTEAD <g=»128 — EXEMPTION. 

Where an Illinois homestead was worth less than $1,000 over and abore 
Incumbrances, there is no question of setting off the whole or any, pre- 
liminary to sale on exécution, and, no valid sale can be made under exé- 
cution ; but the owner, despite sale or judgment, may dispose of his in- 
terest f ree from judgment liens, etc. 

3. Bankkuptcy <g=a396(5) — Tritstee — Eights of Homestead. 

Where, under the state laws, the bankrupt'si equity in a homestead was 
completely exempt, no interest passed to the trustée. 

4. Bankruptcy >S==î400(1)— Setting Aside Exemptions — Claim. 

Where, under the state laws, the bankrupt's equity in a homestead was 
wholly exempt, so no title passed to the trustée, fteW, that tltle passed to 
the mortgagee, to whom the banknipt conveyed his interest, and, the 
bankrupt having later conveyed to the trustée, tlie mortgagee was not 
required to assert his title; General Order No. 17 (89 Fed. viii, 32 O. 
O. A. xix). relating ta setting aside exemptions, being inapplicable. 

Appeal from the District Court of the United States for the North- 
ern Division of the Southern District of Illinois. 

In the matter of Charles Bitner, bankrupt. George W. Keel appeals 
from orders of the District Court, affirming orders of the référée grant- 
ing the pétition of Leslie Lightbody, trustée in bankruptcy, for the sale 
of real estate, and denying appellant's pétition to set the order aside. 
Reversed and remanded. 

Robert H. Lovett, of Peoria, 111., for appellant. 

Ira J. Covey, of Peoria, 111., for appellee. 

Before MACK and EVANS, Circuit Judges. 

M ACK, Circuit Judge. The question raised on this appeal is a very 
narrow one. What rights, if any, bas a trustée in bankruptcy in and to 
the equity of a bankrupt in an Illinois hoiheStead estate, concededly 

(gssFor other cases see Bame toplc & KBY-NUMBER in aU Key-Number^ Digests & Indexes 
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worth less than $1,000. over and above the incumbrances, at the time 
that the voluntary pétition in bankruptcy was filed, homestead exemp- 
tion having been claimed in the schedule filed by the bankrupt? 

Title to the property in question stood in the bankrupt at the date of 
the filing of the pétition. Subsequently he and his wife conveyed the 
property to the mortgagee, and some months làter they again conveyed 
it to the trustée in bankruptcy. 

[1, 2] The State law controls as to the nature and amount o£ ex- 
emption, and in Illinois it is clearly settled, not merely that a home- 
stead to the extent of $1,000 is exempt, but that, if the homestead prem- 
ises are worth, over and above incumbrances, less than $1,000, the 
property itself is absolutely free from claims of creditors. In such a 
case there is no question of setting off the whole or any part of the 
property on account of the homestead interest preliminary to a sale on 
exécution. No valid sale can be made ; if made, it is a nuUity, and no 
title whatsoever passes thereunder. Despite such a sale, despite any 
judgments, the owner may dispose of such homestead interest as he 
pleases free of judgment liens. Brokaw v. Ogle, 170 lU. 121, 48 N. E. 
394; Garwood v. Garwood, 244 111. 582, 91 N. E. 672; Sheahan v. 
M'adigan, 275 111. 379, 114 N. E. 135. 

[3] It follows, therefore, that, as the equity was exempt from cred- 
itors' claims, no interest therein passed to the trustée by virtue of the 
bankruptcy proceedings. The title remained in the bankrupt. His 
right to dispose of it was unrestricted. Whether he sold it, or gave 
it away, or granted it to one or more of his creditors, with or without 
a considération, was a matter that did not i;i the slightest degree con- 
cern the trustée in bankruptcy or any créditer, inasmuch as under no 
circumstances had they or any of them any interest therein. 

No question arises hère as to the jurisdiction of a court of bank- 
ruptcy to détermine whether or not the equity equaled or exceeded 
$1,000. When it was expressly determined that, as stated in the sched- 
ules and as found by the appraisers, the value of the equity was less 
than $1,000, the court should hâve decreed that the trustée had no in- 
terest therein by virtue of the bankruptcy proceedings ; and inasmuch 
as the conveyance by the bankrupt and his wife vested title in appel- 
lant, the mortgagee, the later conveyance to the trustée was ineffective 
for any purpose whatsoever. 

[4] The trustee's report, rendered some nine months after the pé- 
tition in bankruptcy was filed, and shortly after the second deed was 
executed, that thereby the bankrupt had waived his claim of exemption, 
imposed no duty upon appellant, the real owner of the légal title, to 
assert that title in the bankruptcy court. General Order No. 17 (89 
Fed. viii, 32 C. C. A. xix), which requires a trustée to set off exempt 
articles within 20 days, and creditors to take exceptions to the trustee's 
report within 20 days, bas no application, because hère there were no 
exemptions to be set off by the trustée. The trustée merely made an 
ex parte erroneous report and claim of title; appellant, as owner, was 
under no obligation to except thereto. 

This case is totally unlike the cases cited by appellee, involving claims 
of homestead rights as distinguished from homestead estâtes, or claims 
255 F.— 4 
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to exemption out of a larger mass, or a homestead estate in property 
worth more than $1,0(X). Hère the entire real estate in question was 
the homestead; the entire pièce of property, the equity of which was 
worth less than $1,000 was exempt, and no act of any kind by the trus- 
tée was necessary to secure this exemption to the bankrupt. 

The pétition of the trustée for the sale of the real estate, subject only 
to the lien of the mortgage incumbrances, should hâve been denied, 
and the pétition of appellant to set aside the order of sale of the equity 
should hâve been granted. 

The order of the District Court, afïîrming the orders of the référée 
for the sale of the equity, and dismissing appellant's pétition to set this 
order aside, will therefore be reversed, and the cause remanded for 
further proceedings in accordance with the views herein expressed. 

Note. — Judge KOHLSAAT concurred in thèse conclusions, but 
died before the opinion was prepared. 



THE ADA. 
(Circuit Court of Appeals, Second Circuit. December 11, 1918.) 

No. 109. 

1. Admibaltt iS=»119 — CosTS — Decree on Mandate. 

Where the mandate of the appellate court In an admlralty case con- 
tains no direction as to cossts of the lower court, thelT allowance remains 
discretionary with the court 

2. Courts ■©=405(5) — AppeliLate Jurisdiction or Cibcxjit Court of Appeals 

— Question of Jurispiction of Lowee Court. 

An appeal does not lie to the Circuit Court of Appeals, where the sole 
question is whetlier a court of admlralty has jurisdictional power to 
grant costs on dismissal of a libel for lack of jurisdiction over the subject- 
matter ; , the question being one of jurisdiction of the lower court as a 
fédéral court and reviewable only by tlie Suprême Court under Jud. Code, 
§ 238 (Act March 3, 1911, c. 231, 36 Stat. 1157 [Cômp. St | 1215]). 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Universal Transportation Company, In- 
corporated, against the steamship Ada; Rederiaktiebo Laget Amie, 
claimant. Appeal by claimant from decree disallowing costs. Appeal 
dismissed. 

See, also, 250 Fed. 194, C. C. A. , 

Engel Bros., of New York City, Conlen, Brinton & Acker, of Phil- 
adelphia, Pa. (William J. Conlen, of Philadelphia, Pa., and Joseph G. 
Engel, of New York City, of counsel ; J. Thurston Manning, Jr., of 
Philadelphia, Pa., on the brief), for appellant. 

Kirlin, Woolsey & Hickox, ôf New York City (L. De Grove Potter 
and John M. Woolsey, both of New York City, of counsel), for ap- 
pellee. 

Before ROGERS, HOUGH, and M ANTON, Circuit Judges. 

^=3For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgestâ & Indexes 
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HOUGH, Circuit Judge. The decree appealed from was entered 

upon the mandate of this court issued in The Ada, 250 Fed. 194, 

C. C. A. — . 

Our décision disposed of the case upon a single point, viz. that the 
so-called charter party, for breach of which the libel was brought, 
was in substance and légal efïect no more than a contract of sale, was 
not of a maritime nature, did not give rise to a maritime lien, and that 
therefore admiralty had no jurisdiction over the subject-matter of 
the suit. 

This left nothing for the District Court to do but enter a final decree 
upon our mandate. On the settlement of such decree claimant ap- 
plied for an award of the costs of the District Court. The application 
was denied (as is expressed in the decree appealed from) on the ground 
of lack of jurisdiction in the court to give the costs applied for; there- 
upon this appeal was taken, which raises no question but the propriety 
of the holding as to jurisdiction above stated. 

[1] The matter is unaffected by the fact that we directed the Dis- 
trict Court to dismiss the libel, for our mandate contained no direction 
as to the costs of the lower court, and since in admiralty, as in equity, 
costs are discretionary, the matter remained for the lower court's dé- 
termination under Romeike v. Romeike, 251 Fed. 273, C. C. A. . 

[2] Therefore this appeal asks us to consider the question whether 
a court of admiralty organized under the Constitution and laws of 
the United States possesses jurisdictional power to grant costs when 
dismissing a libel for lack of jurisdiction over the subject-matter. The 
inquiry is exactly what it would hâve been had the decree complain- 
ed of been entered by the District Court of its own volition instead 
of in obédience to our mandate. 

We are compelled to hold that this court lacks jurisdiction to enter- 
tain this appeal. It is plain that an appeal direct to the Suprême Court 
would hâve lain upon certificate as to jurisdiction. The Jefferson, 215 
U. S. 130, 30 Sup. Ct. 54, 54 L. Ed. 125, 17 Ann. Cas. 907; The Ira 
M. Hedges, 218 U. S. 264, 31 Sup. Ct. 17, 54 L. Ed. 1039, 20 Ann. 
Cas. 1235. There are some questions of jurisdiction that may be 
brought to this court "along with other questions arising upon the trial 
of the merits of the case." Boston & Maine R. R. v. Gokey, 210 U. 
S. at 161, 28 Sup. Ct. 658 (52 E. Ed. 1002). But where the sole ques- 
tion on appeal is of jurisdiction in the sensé that one challenges the 
"power of the District Court as a fédéral court to take jurisdiction of 
the subject-matter of suit," this court is without jurisdiction — the rem- 
edy is solely in the Suprême Court. Great Northern Ry. Co. v. Blaine, 
252 Fed. at 550, C. C. A. . It is otherwise where the objec- 
tion to power rests on want of territorial jurisdiction or the like. Da- 
vis V. Anderson, 252 Fed. 683, C. C. A. , and cases cited. 

Since, therefore, no question is presented to us except one of juris- 
diction in the lower court over the subject-matter of litigation, the ap- 
peal must be dismissed. It does not advance the matter to assert that 
the question is one of jurisdiction as to costs. If there had been ju- 
risdiction over the subject-matter, jurisdiction as to costs is not doubt- 
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éd. In légal effect the money question involved is not even a variant 
of the fundamental jurisdiction point. 

If this appeal pertained to costs alone, it should be dismissed for 
another reason. Du Bois v. Kirk, 158 U. S. 58, 15 Sup. Ct. 729, 39 
Iv. Ed. 895 ; City Bank v. Hunter, 152 U. S. 512, 14 Sup. Ct. 675, 38 
ly. Ed. 534. 

Appeal dismissed, without costs. 



EAGLE Olli TRANSPOBT CO., Limited, v. BOWERS SOUTHERN 
DREDGING CO. 

THE SAN VALERIO. 

(Circuit Court of Appeals, Fifth Circuit. January 15, 1919.) 

No. 3259. 

SlIIPPINa <®=581(1) — LlABILITY OF VeSSEL — FOTJLING ANCHOR IiINE OF Dredgb 
PONTOONS. 

A ship held in fault for in jury to the pipe Une and supporting pontoons 
of a dredge working iri an adjoining slip, eaused by striking the anchor 
Une of the pontoons In backlng ont of the slip, where it was in the same 
position when she safely passed in the day before, and no request was 
made of the dredge to move it. 

Appeal from the District Court of the United States for the South- 
ern District of Texas ; J. C. Hutcheson, Jr., Judge. 

Suit in admiralty by the Bowers Southern Dredging Company 
against the steamship San Valerio; the Eagle Oil Transport Company, 
Limited, claimant. Decree for libelant, and claimant appeals. Af- 
fiirmed. 

Wm. B. Lockhart, of Galveston, Tex., and J. Parker Kirlin, of New- 
York City (Kirlin, Woolsey & Hickox, of New York City, on the 
brief), for appellant. 

John Neethe, of Galveston, Tex. (Williams & Neethe, of Galveston, 
Tex., on the brief), for appellee. 

Before WALKE;R and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. On November 24 and 25, 1916, the ap- 
pellee was engaged in dredging in a slip between two docks in the port 
of Galveston, and had a dredge located in that slip, to which dredge 
was attached a Une of floating pipe, supported by pontoons, extending 
around the pier immediately west of that slip to the next pier in that 
direction. At the turn or elbow of the pipe line it was anchored. On 
the morning of November 25th the steamship San Valerio, while it 
was being backed out of its berth alongside the pier immediately east 
of the slip, collided with the line of the anchor mentioned, and eaused 
damage to the pipe line and some of the pontoons, which the libel 

<S=»For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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attributed to négligence in the management and control of the ship 
in attempting to back it out of the slip. 

When the ship went to its berth on the day before — November 24th 
— the floating pipe line, the pontoons, and the anchor mentioned were 
located just where they were when the ship backed out. When the 
ship entered the slip, those in charge of its navigation were apprised 
of the location of the anchor to the pipe line by a buoy, whicla was 
afloat and seen at that time, and got the ship in without coUiding with 
the anchor line and without its being moved. There was évidence in 
behalf of the ship that, when it backed out the next morning, that 
buoy was submerged and could not then be seen. But the évidence 
without dispute showed that those in charge of the navigation of the 
ship as it was backed out knew of the présence of the anchor line, if 
not of its exact location. The pilot in charge of the ship as it backed 
out testified in its behalf. He admitted that he knew the pontoon line 
was fastened either by an oversea wire or a submerged wire, and that 
he did not look out for that wire, because, without having any knowl- 
edge at ail of the length of the anchor line, he guessed that it was 
shorter than it was in fact. 

There was no contradiction in the évidence to the effect that those 
in charge of the dredge, the pipe line, and pontoons opened the line 
whenever it was desired to let a ship through, and moved the buoy 
and anchor when notified that it was in the way of a passing ship. 
The danger of contact with the anchor line could hâve been avoided 
by slacking it down. Those in charge of the ship did not signal or 
ask that this be done. There was nothing to indicate that the pipe 
line was wrongfully at the place at which it was anchored. The ship 
having gone to its berth with full knowledge of the location of the pipe 
line and its anchor, those in charge of the latter were not, the situa- 
tion remaining the same, and in the absence of any signal or request to 
do so, called upon to move the anchor or to slacken its line to get it 
out of the way of the ship when it was leaving its berth! It was not 
shown that it was disclosed to them that that précaution was any more 
needed in the one case than it had been in the other. 

The collision in question being one between a moving vessel and an 
anchored pipe hne, the location of which was known, there is a pre- 
sumption of fault on the part of the moving vessel. The Oregon, 158 
U. S. 186, 15 Sup. Ct. 804, 39 h. Ed. 943 ; The Charles Hubbard, 
229 Fed. 352, 143 C. C. A. 472. To say the least, the évidence adduced 
was not such as to rebut that presumption, or to show that the colli- 
sion was attributable, in whole or in part, to any fault of those in 
charge of the pipe and pontoon line and its anchor. The court did not 
err in rendering the decree against the ship. The amount of the award 
is not complained of. 

The decree is affirmed. 
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NICHOLSON et al. v. ERIB R. CO. 
(Circuit Court of Appeals, Second Circuit. December 11, 1918.) 

No. 76. 

1. Shipping ©=54 — Injtjey to Vessei. — Negugence of Chamerer. 

Oharterer of a barge held liable for her injury, resultlng from lier being 
left at the exposed end of a pier at a time wlien storm signais were shown, 
and tlie placlng by charterer of another barge beside her, so that vvhen 
the wind rose they pounded together, and where, although notlfied, it 
dld not send assistance for two hours. 

2. TowAGE <g=»ll(9) — Injury to Tow — Disbegard or Storm Signals. 

It is the duty of tug masters, engaged in movlng boats around New 
York Harbor, to observe and give welght to the AVeather Bureau's wam- 
Ing signals. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty oy Martha Nicholson and others, owners of the 
barge Nicholson, against the Erie Railroad Company. Decree for 
Hbelants, and respondent appeals. Affirmed. 

Llbelants own the barge Nicholson, which they chartered to respondent. 
While in the possession of the charterer thé barge was left by one of the 
railroad company's tugs at the end of Pler 39, Brooklyn, outside of two other 
barges. This oeciirred shortly after midnight of February 26-2T, at which 
time the weather was calm. By noon of February 28 the wind had arisen, 
and before that time lighter 262-r, belonging to the Erie Company, was 
moored at the same pier end, and to and alongside of the Nicholson, by a 
tug not belonging to the railroad eompany. 

When the wind arose the 262-F and the Nicholson began to pound, and 
the situation became dangerous for both. Before 2 p. m. of the 27th the mas- 
ter of the Nicholson by téléphone appUed for assistance to the Erie office 
from which he was aceustomed to receive orders. No help arrlved untll about 
4 p. m., before which time the Nicholson had received considérable injury by 
pounding against No. 2G2-F. 

Pier 39, Brooklyn, is much exposed to northwesterly wlnds, and on Febru- 
ary 26th the United States Weather Bureau had displayed in ail the usual 
places around the harbor warning against a northwest storm. This action 
was brought to recover for the Injuries received as above stated, and two tug 
masters in the service of respondent railroad eompany were examined con- 
cerning the movements of the barges above named. Neither of them seem to 
hâve obser^'ed the storm warning, and dne of them (the master whose tug had 
left the Nicholson at Pier 39) deposed that he did not take "storm wamlngs 
jnto considération when [putting] boats at plers In the harbor, unless it [was] 
blowing at the time" ; and when asked, "Don't you rely on those storm 
warnings?" answered, "Not always." The District (3ourt granted a decree for 
libelant; respondent brlngs this appeal. 

Herbert Green, of New York City, for appellant. 
Macklin, Brown & Purdy, of New York City (William F. Purdy, 
of New York City, of counsel), for appellees. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge. While entertaining no doubt that the 
charter, by virtue of which respondent was in possession of the Nichol- 
son, amounted to a démise, we do not ground décision on the relation 
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tlius established. The libel does not require considération of this 
point, but charges in commori form négligence in mooring and leav- 
ing the barge in "an exposed, unsafe, and dangerous position." We 
agrée with the trial court that this charge is sustained by the joint 
efifect of the following considérations : 

[1,2] 1. It was some évidence of négligence that the navigators 
of respondent paid no attention to the officiai warnings of the north- 
west storm, which was the principal cause of libelants' damages. It 
is not held that mère failure to observe storm warnings or to obey 
them is conclusive proof of négligence ; but it is évidence of a failure in 
that ordinary care and skill which is a master mariner's duty. In sub- 
stance we agrée with the remarks on this subject contained in The Sal- 
utation (D. C.) 239 Fed. at page 423. The évidence herein shows that 
the testifying masters considered it no part of their duty either to ob- 
serve or give weight to the Weather Bureay's advice. This was an er- 
ror; we think such duty exists. 

2. Probably the proximate cause of the Nicholson's damage was the 
placing outside of her of the Erie lighter 262-F. When this was donc, 
the weather was apparently getting worse and the storm about to burst. 
The mooring of this lighter against the Nicholson was not done by 
respondent, but by another tug, apparently acting under the orders 
of the agent for a steamship loading near by, to whom, however, re- 
spondent had intrusted the charge of its lighter 262-F. Plainly the 
owner of that lighter does not escape responsibility to third parties 
by employing or permitting another person to handle and move said 
lighter. For the purposes of this case it is respondent that placed the 
262-F against the Nicholson and left her there, whatever may be the 
rights and remédies of the Erie Company over and against the per- 
sons performing this pièce of carelessness. 

3. It was further évidence of négligence that at a time when the 
danger was imminent, if some damage had not already been done, the 
railroad company did not more swiftly furnish assistance to any boat 
in its charge. A delay of two hours in sending a tug to South Brook- 
lyn, when a high northwest wind was known to be injuring vessels in 
such an exposed position as is hère shown, cannot be excused by any- 
thing in the présent record. 

For the foregoing reasons, the decree appealed from is affi,rmed, 
with interest and costs. 
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TPIE NIGRETIA. 

(Circuit Court of Appeals, Second Circuit. December 11, 1918.) 

No. 47. 

Seamen «©s'Bl — Désertion — What Oonstitutes. 

Where the master of a Britisli vessel ûropped overbonrd tlie original 
shipping articles whicli libelants signed in a Britisli port and on arrivlng 
in United States libelants refused to sign new nrticles or to return to the 
vessel as directed by the master, held, that the master was justlfied in 
treating libelants as deserters who had forfeited thelr wages and effectsi 
under the British law, and libelants could not reeover because the master 
refused their demand for half wages made thereafter pursuant to Kev. 
St. 4530 (Comp. St § 8322). 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel by Hassan Abdti and others against the steamship Nigretia, 
her engines, etc., claimed by the Limerick Steamship Company, Lim- 
ited. From a decree for claimant, libelants appeal. Affïrmed. 

See, also, 161 C. C. A. 356, 249 Fed. 348. 

Silas B. Axtell, of New York City (Vemon Sims Jones, of New 
York City, of counsel), for appellants. 

Kirlin, Woolsey & Hickox, of New York City (L,. De Grove Pot- 
ter, of New York City, of counsel), for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. This is a libel by six Arabians, members 
of the crew of the British steamer Nigretia, to reeover wages, one 
month's extra pay, the value of their efïects left on board, and dam- 
ages. The claimant of the steamer défends on the ground that the 
libelants were deserters and as such had forfeited their wages and 
effects under the British law. 

April 16, 1916, the libelants signed articles at Cardiff, Wales, for 
a period of two years. The master, while boarding his ship in the 
harbor of St. Nazaire, just before sailing for New York on the voy- 
age ending December 1, 1916, dropped the shipping articles and some 
other papers into the sea. The British Consul at New York instructed 
him as a precautionary measure to draw up a substitute copy of the 
original articles and hâve the crew sign on again before him. 

On the morning of December 13th, the day before the vessel sailed, 
the master took the crew to the Consul's office, where ail signed on 
again except the libelants, who refused to do so unless paid their wages 
in full to date. The relation of master and seamen continued notwith- 
standing the loss of the original articles, and the master refused this 
demand and ordered the libelants to return to the steamer. Instead 
of doing this, they went to counsel, who advised them' to demand half 
wages under section 4530, U. S. Rev. Stat. (Comp. St. § 8322), which 
reads : 

"Every seaman on a vessel of the United States shall be entitled to reçoive 
on demand from the master of the vessel to which he belongs one-half part of 
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the wages whîcli he shall hâve then earned at every port where sueh vessel, 
after the voyage has been commenced, shall load or deliver cargo before the 
voyage is ended and ail stipulations in the contract to the contrary shall be 
void: Provided, such a demand shall not be made before the expiration of, nor 
oftener than once in flve days. Any failure on the part of the master to coni- 
ply with this demand shall release the seaman from his contract and he shall 
be entitled to fuU payment of wages earned. And when the voyage is ended 
every such seaman shall be entitled to the remainder of the wages which 
Bhall then be due him, as provided in section forty-five hundred and twenty- 
tiine of the Revised Statutes: Provided further, that notwithstanding any 
release signcd by any seaman under section foii:y-five hundred aud fifty-two of 
the Revised Statutes any court having jurisdiction may npon goo<i cause 
shown set aside such i-elease and take such action as justice shall require: 
And provided further, that this section shall apply to seamen on foreign 
vessels while in harljors of the Unltefl States, and the courts of the United 
States shall be open to sueh seamen for its enforcemont." 

Later on the afternoon of the same day the Hbelants, accompanied 
by an interpréter, met the master as he was leaving the Custom House 
after clearing the vessel. There is a dispute as to what occurred ; 
the libelants saying that they demanded half wages, and the master 
saying that they simply demanded their money and he told them to 
return to the ship and he would take the matter up and straighten it 
out. The libelants did not return to the ship but immediately filed this 
libel and the ship, which was ready to sail, having been released on 
stipulation, sailed down to the anchorage grounds in the lower har- 
bor of New York, and proceeded on her voyage at 6 o'clock on the 
morning of the following day. 

Judge Manton adopted the account given by the master held that 
the libelants were deserters, British Merchant Shipping Act of 1894, 
57 and 58 Vie. c. 60, pt. II, § 221, and as such had forfeited their 
daims to wages and to their efïects left on board. We concur in this 
conclusion. It is quite plain that the master was not obliged to waive, 
and did not waive, his right to treat the libelants as deserters who 
had terminated ail relations with him and the ship by their previous 
nonduct, whichever of the accounts he adopted. 

The decree is aiifirmed, with costs. 



SCOTT, Internai Revenue Collector, v. SCHWAB. 

(arcuit Court of Appeals, Ninth Circuit. .Tanuary 6, 1919.) 

No. .3130. 

Internai, Revenue @=>9 — Excise Tax on Corporations — Net Income — 
"Gain or Profit." 

L'nder Corporation Tax Act Aug. 5, 1909, where property is sold by a 
corporation at an advance over the original purchase priée, the amount 
of such advance is a gain or profit received durlng the year, for the pur- 
pose of Computing its net Income. 

In Error to the District Court of the United States for the Second 
Division of the Northern District of California; Frank H. Rudkin 
and William C. Van Fleet, Judges. 
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Action by Edwin Schwab against Joseph J. Scott, as Collector of 
Internai Revenue. Judgment for plaintiff, and défendant brings er- 
ror. Reversed and remanded, with instructions. 

Annette Abbott Adams, U. S. Atty., and Frank M. Silva, Asst. U. S. 
Atty., both of San Francisco, Cal., for plaintifï in error. 

Morrison, Dunne & Brobeck and R. L,. McWilliams, ail of San Fran- 
cisco, Cal. (H. W. Clark, of San Francisco, Cal., of counsel), for de- 
fendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The défendant in error, as assignée of 
the National Ice & Cold Storage Company, brought this action to re- 
cover $1,897.97, alleged to hâve been v^rrongfully collected by the plain- 
tiff in error as corporation excise tax for the year ending December 
31, 1913. The corporation was organized in 1911 to carry on the busi- 
ness of the manufacture, purchase, and sale of ice, and the manufac- 
ture, purchase, sale, management, and opération of ice works, re- 
frigerating plants, and cold storage bouses. In February, 1913, it 
sold ail of its property and assets. The selling price exceeded by 
$189,797.04 the cost price incurred in 1911. The tax on this gain, 
which was treated as income received during the year 1913, was paid 
under protest. A demurrer to the complaint was overruled, and judg- 
ment was entered for the défendant in error. 

The court below, in overruling the demurrer and entering judgment, 
relied upon Gray v. Darlington, 15 Wall. 63, 21 L. Ed. 45, a case in- 
volving the construction of the Revenue Act of March 2, 1867 (14 
Stat. 471, c. 169) and followed Gauley Mountain Coal Co. v. Hays, 
230 Fed. 110, 144 C. C. A. 408. The Suprême Court in a récent dé- 
cision reversed the Gauley Mountain Coal Co. Case (Hays, Collector, 
V. Gauley Mountain Coal Co., 247 U. S. 189, 38 Sup. Ct. 470, 62 L- 
Ed. 1061), and therein distinguished the Corporation Excise Tax Act 
of August 5, 1909 (36 Stat. 11, c. 6), from the Act of March 2, 1867, 
under which Gray v. Darlington was decided, and held that, where 
property is sold by a corporation at an advance over the original 
purchase price, the amount of the advance must be deemed a gain or 
profit for the purpose of computing income for taxation under the 
présent law. That ruling is décisive of the présent case, and it results 
that the judgment of the court below must be reversed. 

It is unnecessary to consider the other ground of demurrer which is 
presented in this court, but which was not suggested to the court be- 
low, that under section 3477, Rev. Stats. (Comp. St. § 6383), the cause 
of action is not assignable. 

The judgment is reversed, and the cause is remanded, with instruc- 
tions to sustain the demurrer. 



CENTEAL DIST. PKINT. & TEL. CO. V. FAKMEKS' & P. NAT. BANK 59 



CENTRAL DIST. PRINTIXG & TELRGRAPH CO. v. FABMRRS' & PRO- 
DUCERS' NAT. BANK OF SISTI-mSVILLE. W. VA. SAME v. JACK- 
SON. JACKSON V. PARKERSBURG & O. V. ELECTRIC RY. CO. et al. 

(Circuit Court of Appeals, Fourth Circuit. Dec-ember 5, 1918.) 

Nos. 1625, 1626. 

1. Courts ©=3385(4) — Circuit Court or Appeals — Jubisdiction. 

The question, arising in a fédéral District Court, wliether that court 
or a state court, by reason of priority of possession or control, bas thé 
right to dispose of property whlcb is the subject-matter of Utlgation, Is 
not one of jurlsdiction, withln the meaning of Judlcial Code, § 238 (Oomp. 
St. § 1215), but is reviewable by the Circuit Court of Appeals. 

2. Courts iS=493(2) — Fédéral and State Courts — Priority of Jubisdiction. 

By an «lulty suit In a state court of West Virginia by a judgment crédi- 
ter to subject property of the debtor to the judgment and such other liens 
as may be proved as provlded by statute, although no receiver is appointed, 
the court aajuires exclusive possession or control of the property neces- 
sary to effectuate its decree as against a fédéral court in which a suit 
for a receiver is subsequeiitly brought by a bondholder of défendant who 
is a party to the state suit or represented therein by the mortgage trustée. 

Appeals from the District Court of the United States for the North- 
ern District of West Virginia, at Parkersburg; Alston G. Dayton, 
Judge. 

Suits in equity by Henry M. Jackson against the Parkersburg & 
Ohio Valley Electric Railway Company, and by the Farmers' & Pro- 
ducers' National Bank of Sistersville, W. Va., against Henry M. Jack- 
son and others. From orders granting an injunction and directing a 
sale of defendant's property, the Central District Printing & Tele- 
graph Company, otherwise known as the Central District Téléphone 
Company, appeals. Reversed. 

M. H. Willis, of New Martinsville, W. Va., for appellant. 
Arthur S. Dayton, of Philippi, W. Va., and V. B. Archer, of Par- 
kersburg, W. Va., for appellees. 

Before PRITCHARD and WOODS, Circuit Judges, and CON- 
NOR, District Judge. 

CONNOR, District Judge. The transcript filed in this court dis- 
closes the following facts: 

The Parkersburg & Ohio Valley Electric Railway Company, herein- 
after referred to as the Railway Company, was incorporated under 
the laws of West Virginia for the purpose of constructing an electric 
railroad from Parkersburg to the Pennsylvania state line. It began 
the construction of the road during the fall months of 1904, con- 
structing five miles, at the cost of over $50,000. 

On November 1, 1905, the Railway Company executed to the Union 
Trust & Deposit Company, hereinafter referred to as the Trust and 
Deposit Company, a mortgage upon its property for the purpose of 
securing the payment of a bond issue of $100,(XX), of which $75,000 
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were issued and sold — the proceeds being used in construction work. 
The remainder, $25,000, was deposited as collatéral to secure a loan 
of $13,000 by the bank. 

The Railway Company entered into a contract with an electric Com- 
pany to operate its road when completed, but became financially em- 
barrassed before its completion, and defaulted in the payment of in- 
terest on its bonds. 

On December 3, 1907, appellant, hereinafter called the Téléphone 
Company, recovered a judgment in the circuit court of Tyler county, 
W. Va., against the Railway Company for $3,004.40 and costs. 

At the November rules, 1907, of the circuit court of Tyler county, 
the Téléphone Company, pursuant to the provisions of section 7, c. 
139, of the Code of West Virginia (sec. 5099), filed its bill against the 
Railway Company and one Hamilton, who had filed a mechanic's lien 
on the property, setting forth the rendition of the judgment and other 
facts relevant and appropriate to the reHef demanded, praying that 
the lien established by the judgment be enforced — that other parties 
holding liens be notified, and the property of the Railway Company be 
sold for the payment of the judgment and such other Hens as should 
be established. 

At the January rules, 1910, the Téléphone Company, by leave of the 
court, amended its bill by making the Trust and Deposit Company 
mortgagee, and one John Schrader, holder of a portion of the bonds 
secured by the mortgage, parties. In its amended bill, the Téléphone 
Company averred the exécution of the mortgage, filing a copy thereof 
as an exhibit, to be read as a part of the amended bill. It appears 
that another mortgage, or deed in trust, was executed by the Railway 
Company to the Trust and Deposit Company on the same day, to se- 
cure a bond issue of $3,000,(X)0, but none of the bonds hâve been 
issued or sold. Summons was issued and served upon the Trust Com- 
pany and Schrader. 

At February rules an order was made referring the cause to K. S. 
Boreman, commissioner in chancery, to ascertain and report the 
amount of property owned by the Railway Company, the liens exist- 
ing against the property, and their order of priority. He was directed 
to give notice, as provided by the statute, to ail persons holding Hens. 
against the property of the Railway Company. No further action was 
taken in this cause until June 27, 1913. 

On May 8, 1911, appellee, Henry M. Jackson, a citizen of Penn- 
sylvania, filed bis bill in the District Court of West Virginia, against 
the Railway Company and the Union Trust & Deposit Company, mort- 
gagee, in which he alleged that he was the owner of $52,000 of thè 
bonds secured by the mortgage of November 1, 1905, and of coupons 
for overdue interest thereon, to the amount of $8,580. 

He set forth the embarrassed and unfinished condition of the road 
and the necessity for its completion, and that when completed it could 
be operated under its contract with the Electric Company. He set out 
the exécution of the mortgages, and alleged that the property of the 
Railway Company, in its présent condition, would not bring its value, 
and that a sale would resuit in a great sacrifice. He further alleged : 



"That the property can be saved for the eompany, and ail loss prevented, s» 
far as the first preferred mortgaged bondholders are concerned, by the ap- 
pointment of a receiver, aad the issue and sale of receiver's certifleates, ana 
with the proceeds of the certifleates the railroad can be completed, such cou- 
pons as must be retired can be paid, the road put into opération, and in this 
way the property can be saved from sacriflce and ail parties' interests pro- 
moted." 

It was further alleged that a receiver could sell $30,000 of certifl- 
eates, which should be declared a first lien on the property of the Rail- 
way Company. Complainant prayed the court to appoint a receiver 
for ail of the property of the Railway Company, with direction to take 
immédiate possession and to issue and sell certificates, and from the 
proceeds pay the overdue interest coupons and to complète the road, 
and put same into opération by having the cars of the electric eom- 
pany operated thereon, and for such other and further relief as might 
seem meet in the premises. Process was issued and served on the of- 
ficers of both défendants. No answers were filed. 

On May 11, 1911, a decree was made appointing a receiver for the 
property of the Railway Company, and directing him to take immédi- 
ate possession of said property and operate same. He was further 
directed — 

"to institute and prosecute ail such suits as may be necessary, in his judg- 
ment, to the protection of the property and llkew'ise to défend ail actions or 
suits uow pendlng In any court against the said Company, the prosecution or 
défense of which will, in the judgment of said receiver, be necessarj' and 
proper for the protection of the property and rights uow placed in his charge." 

The receiver was further directed to make a full report to the court 
of the présent condition of the property of the Railroad Company, 
specifying the amount estimated to be necessary to be expended in 
order to complète said road, etc. 

On May 24, 1911, upon the report of the receiver, he was author- 
ized to issue certificates not exceeding $30,000, which he was directed 
to hypothecate or sell, etc. He was further directed, with the proceeds 
of the certificates, to cornplete the construction of the road and cause 
it to be operated under the provisions of the contract made with the 
Union Traction Company. The order contained the usual orovisions 
found in such decrees, providing for the discharge of duties by the re- 
ceiver, filing bond, etc. Thereafter other certificates were authorized 
and issued, aggregating in ail $60,000. Pursuant to the provisions of 
thèse orders, the receiver took into his possession ail of the property 
of the Railway Company, issued and disposed of the certificates, and 
with the proceeds completed the construction of the road and put it 
into opération, making reports of his proceedings to the court. Other 
proceedings were had in the cause which are not material or relevant 
to the question presented upon this appeal. 

Recurring to the proceedings in the cause pending the circuit court 
of Tyler county, it appears that, on June 27, 1913, an order was made 
reciting that K. S. Boreman, the commissioner theretofore appointed, 
had retired from his office without executing said order. O. C. Car- 
ter was appointed commissioner, with direction to proceed with the 
exécution of the order. Pursuant to this order, the commissioner, on 
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July 3, 1913, published in the Tyler County Star a notice to ail per- 
sons having liens on the property to file them at his office, on a day 
named in said notice ; lie also notified the parties to the suit. 

On August 16, 1913, the commissioner filed his report, which, after 
stating that the Railway Company appeared and denied that process 
was served upon it, reported the exécution of the mortgages to the 
Trust and Deposit Company, but "that none of the défendants to this 
suit offei-ed to prove the issuing of bonds provided for in said trusts, 
or offered to show the ownership of such, if any were issued." 

He reported that, in addition to the judgment of the Téléphone Com- 
pany, there were several small claims proven. He also reported the 
character of the property owned by the Railway Company, and that 
the rents and profits f rom said property would not, in five years, pay 
off and discharge the liens thereon. Thereafter, and on the 13th day 
of September, 1913, the report of O. C. Carter, Esq., commissioner, 
was confirmed, and' a decree rendered directing that the property of 
the Railway Company be sold by M. H. Willis, Esq., spécial commis- 
sioner, at public auction for the purpose of paying the liens as report- 
ed by the commissioner. Thereafter a motion was lodged by the Rail- 
way Company to vacate the decree, for that no service of process was 
made upon it. This motion was refused, and, upon appeal, the Su- 
prême Court affirmed the judgment. 76 W. Va. 120, 85 S. E. 65. 
This phase of the case has no relevancy to this appeal. 

On October 13, 1913, the Farmers' & Producers' National Bank of 
Sistersvîlle, W. Va., filed its pétition in the District Court of the Unit- 
ed States, setting forth the facts herein recited, Mid, further averring 
that it held, by deposit of John F. Schrader, as collatéral security for 
loans negotiated by him, a portion of the receiver's certificates issued 
under, and pursuant to the decrees of the court, aggregating $10,000, 
exclusive of accrued interest; that, relying upon the proceedings had 
in the District Court, various persons, to petitioners unknown, had 
purchased practically ail of the certificates issued by said receiver; 
that M. H. Willis, spécial commissioner, has given notice that he will 
sell the property of the Railway Company pursuant to the provisions 
of the decree of the circuit court of Tyler county. Fetitioner prayed 
that the court enjoin the commissioner from selling the property, or 
otherwise executing the said decree, and that the Téléphone Company, 
by mandatory injunction, be directed to procure the dismissal of its 
suit in said circuit court, etc. 

Upon notice of this motion, the Téléphone Company filed its an- 
swer to the pétition, in which the material allégations of fact were ad- 
mitted, but denied that petitioner was entitled to the relief demanded. 
The District Judge, after careful examination of the facts and the au- 
thorities, enjoined the receiver of the state court from proceeding with 
the sale of the property, and the Téléphone Company from prosecuting 
its suit in said court. 

From this decree the Téléphone Company appealed. This appeal is 
docketed as No. 1625. 

In the case of H. M. Jackson against the Railway Company, the re- 
ceiver, C. L,. Williams, in his report to the court on October 18, 1917, 
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stated that the income received from the opération of the railroad had 
ceased to cover the operating expenses and recommended that the 
property be immediately sold. The court, on January 16, 1918, being 
the same day upon which the order enjoining the receiver appointed 
by the state court was made, entered a decree appointing V. B. Archer, 
Esq., spécial commissioner to make sale of ail the property of the Rail- 
way Company and report to the court. 

From this decree the Téléphone Company appealed. This appeal is 
docketed No. 1626. The appeals are heard together and will be dis- 
posed of accordingly. 

[ 1 ] Bef ore proceeding to discuss the questions presented by the as- 
signments of error, a motion, lodged by the Farmers' & Producers' 
National Bank, to dismiss the appeal in No. 1625, should be disposed 
of . This motion is based upon the ground that the question involved 
is the jurisdiction of the District Court, and that it should hâve been 
certified directly to the Suprême Court of the United States, as pre- 
scribed by section 238 of the Judicial Code (Act March 3, 1911, c. 231, 
36 Stat. 1157 [Comp. St. § 1215]). Counsel for the movant frankly 
concèdes that the décision of the Suprême Court in lyouisville Trust Co. 
V. Knott, 191 U. S. 225, 24 Sup. Ct. 119, 48 L. Ed. 159, "bears against" 
his position. He suggests that the more récent case of Merriam v. 
Saalfield, 241 U. S. 22, 36 Sup. Ct. 477, 60 L. Ed. 868, "modifies and, 
in efïect, supersedes" the former case. We are unable to concur in 
this suggestion. The instant case cornes clearly within the construc- 
tion of section 238, made in the Knott Case. In this connection, be- 
cause pertinent at this time, it may be appropriate to note that, while 
in many cases the conflict is referred to as one of jurisdiction, where- 
as it cornes in respect to the right of possession of, or control over, the 
property to be appropriated to the satisfaction of the decree, or judg- 
ment. This is not very important, but illustrâtes the distinction be- 
tween this case and those coming within the provisions of section 238 
of the Judicial Code. 

[2] For the purpose of clarifying the situation it is proper to note 
that, under the laws of West Virginia, the Téléphone Company was 
permitted, after the return of the writ of fieri facias, unsatisfied, to 
file a bill in a court of equity, in which, after appropriate proceedings, 
the court may order the property of the judgment debtor, or any part 
thereof, to be sold and the proceeds applied to the discharge of the 
judgment. The Code provides that — 

"In every such suit, ail persons having liens on tlie real e.state, sought to be 
subjected by judgment or otherwise, shall be parties plaintiff or défendant. 
* * * And wbether the suit be so brought or not, every sueh lien holder, 
whether he be named as a party to the suit so brought or not, or whetlier he 
be served with process therein, or not, may présent, prove and hâve allowed 
any elalm he may hâve against the judgment debtor, which is a lien on sucn 
real estate." 

It appears that the Suprême Court of West Virginia has uniformly 
held tha.t, in suits to enforce judgment liens under this section of the 
Code, a receiver will not be appointed unless allégations are made 
showing the necessity therefor, with a spécifie prayer for such ap- 
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pointment. No such averment is made in the bill filed by the Télé- 
phone Company, nor is there any prayer for the appointaient of a re- 
ceiver. While no judgment in personam is sought, the only rehef de- 
manded being the salé of the spécifie property described in the bill, 
the suit cornes within those classed as proceedings quasi in rem or 
"in the nature of a proceeding in rem." The suit may be likened to 
a bill to foreclose a mortgage, or a judgment creditor's bill. 

A careful examination of the décisions discussed in the opinion of 
the learned District Judge, and others cited by counsel in their briefs, 
discloses the difïiculty experienced in "running the line" which courts 
must observe to avoid confiict in dealing with property which other 
courts hâve taken into their possession, or assumed control over, by 
means of process appropriate for that purpose. 

As said by Mr. Justice Matthews in Heidritter v. Elizabeth Oil Cloth 
Co., 112 U. S. 295, 5 Sup, Ct. 135, 28 L. Ed. 729, the rule by which 
the courts are guided — 

"bas no référence to the supremacy of one tribunal over the other, nor to the 
superioritj' in ranlc of the respective claims, in behalf of which the conflictin;; 
jnrisdictions are Involîed. It simply requires, as a niatter of necesslty, and, 
therefore, of comity, that when tlie object of the action requires the control 
and domlnion of the property involved in the litigation, that court wnicn 
flrst aequlres possession, or that dominion which is «luivalent, draws to 
Itself the exclusive right to dispose of it, for the purposes of its jurisdiction." 

In that case the property was seized by the marshal under a libel, 
followed by a judgment of condemnation for violation of the internai 
revenue law — a proceeding in rem. Subséquent to the seizure, the 
sheriff levied upon and sold the property to satisfy a mechanic's hen. 
The court held that the purchaser, under the marshal's sale, acquired 
title. 

In Hagan v. Lucas, 10 Pet. 400, 9 L. Ed. 470, the propertv in con- 
troversy had been levied upon by the sheriff, a forthcoming bond given 
by the défendant in the exécution, and possession retained by him. A 
second officer levied another exécution. The court held the second 
levy invalid, saying: 

"The tirst levj', whether it vvere made under the fédéral or state authority, 
wlthdraws the property from the reach of the process of the other." 

In Wabash R. R. Co. v. Adelbert Collège, 208 U. S. 54, 28 Sup. 
Ct. 187, 52 L. Ed. 379, Judge Moody says : 

"When a court of compétent .iurisdiction has, by appropriate proceedings, 
talîen property into its pos-session through its oHicers, the property is thei'eby 
withdrawn from the jurisdiction of ail other courts. The latter courts, 
though of concurrent jurisdiction, are without power to render any judgment 
which invades or disturbs the possession of the property while it is in the 
custody of the court which has seized It." 

In that case the court had taken possession, by its receiver, and sold 
the property, but in its decree confirming the sale, had retained control 
for the purpose of adjudicating claims, etc. The court held that, un- 
der the clause retaining the control, the property in the possession of 
the purchaser could not be seized by a receiver appointed in a sub- 
séquent suit. 
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In Wiswall v. Sampson, 14 How. 52, 14 L. Ed. 322, a suit was in- 
stituted in equity February 7, 1843. A receiver was appointed June 
27, 1845. The property was sold under a decree by the master March 
1, 1847. An exécution was levied on the property February 24, 1845, 
and sale made thereunder July 7, 1845. It will be observed that the 
levy was made prior to the appointment of the receiver, but the sale 
was subséquent to the sale by the receiver. It was held that the pur- 
chaser at the sale by the receiver took the title as against the purchaser 
at the sheriff's sale. Judge Nelson said that the sheriff coujd not dis- 
turb the possession of the receiver by selling the property, although 
the levy was prior to his appointment. He should hâve come into the 
court having the custody of the property and set up his claim. It is 
suggested that, upon the authority of this décision, the Téléphone 
Company should hâve filed a transcript of its judgment and decree ren- 
dered by the state court in the suit pending in the District Court, and 
asserted its clainis to bave priority in the distribution of the proceeds 
of the property when sold by the commissioner. There is much force 
in the suggestion, and unless the state court acquired jurisdiction of, 
or control over, the property by the institution of the suit, is the cor- 
rect view. In Taylor v. Carryl, 20 How. 583, 15 L. Ed. 1028, this 
course was approved. There a vessel was seized under foreign attach- 
ment, issuing out of the state court. Thereafter libels in admiralty 
were levied for the recovery of seamen's wages, admitted to be prior 
liens upon the property. The court held that the marshal was not en- 
titled to take the property from the possession of the sheriff, who 
should proceed to sell. The libelants were entitled to assert in the 
state court their claims upon the funds. While the question presented 
hère is not presented in Shields v. Coleman, 157 U. S. 168, 15 Sup. Ct. 
570, 39 L. Ed. 660, the discussion by Mr. Justice Brewer is pertinent. 
The fédéral court, in a suit in equity, appointed a receiver of the prop- 
erty of a railroad company. The défendant filed a bond securing such 
claims as might be adjudged to be liens on the property, the receiver 
was discharged, and the property returned to the possession of the 
défendant. The suit remained on the docket for final disposition. 
After the discharge of the receiver and the return of the property, a 
suit was brought in the court of chancery of the state of Tennessee, 
and a receiver appointed, who took the property into his possession. 
Subsequently, upon a motion in the fédéral court, another receiver was 
appointed. He took the property from the receiver appointed by the 
state court. He was directed by the court to apply to the fédéral court 
for the restoration of the property. This being refused, he appealed. 
Mr. Justice Brewer thus states the question before the court: 

"Had the Circuit Court of tlie United States, when this prorterty was in the 
possession of the receiver appointed by the state court, the power to appoint 
another receiver and take the property out of the former's hands? We are of 
opinion that It had not." 

Ref erring to a class of cases somewhat analogous to this, the learned 
justice says: 

"Of course, the question can fairly arise only in a case In whlch process has 
been served, and in which the express object of the Mil, or at least one express 
255 F.— 5 
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obitect, Is the appolntment of a reeelver, and where possession by such offleer 
is necessary for the full accompllshment of the other purposes named thereln. 
The mère fact that, in the progress of an attachment or other like action, an 
exigency may arise whiéh ealls for the appolntment of a reeelver, does not 
make the jurisdletion of the court, in that respect, relate back to the com- 
mencement of the action." 

Applying this langnage to the instant case, he says: 

"While the valldity of the appolntment made by the Circuit Court on June 
6, 1892, cannot be doubted, yet, when that ôourt thereafter accepted a bond in 
lieu of the property, dlsehàrged the reeelver, and ordered him to turn over 
the property to the railroad, and such surrender was made In obédience to 
this order, the property then became free for the action of any other court of 
compétent jurisdletion. It will neveu do to hold that after a court, acceptlng 
security In Heu of the property, has vacated the order whleh it has once made 
appolnting a reeelver and turned the property back to the original owner, the 
mère continuai! ce of the suit opérâtes to prevent any other court from 
touchlng that property. » • ♦ The property ceased to be in custodia legis. 
It was subject to any rlghtful disposition by the owner or to seizure under 
process of any court of compétent jurisdletion." 

There is a class of cases in which it is held that the test of juris- 
diction is found, not in the possession of the property, but in the char- 
acter and purpose of the suit, the reHef demanded, and the necessity 
for acquiring control of the property to enforce the final decree. 

In Farmers' Loan & Trust Co. v. Lake St. R. R. Co., 177 U. S. 51, 
20 Sup. Ct. 564, 44 h. Ed. 667, Judge Shiras, after stating the gên- 
erai rule, that the possession of the res vests in the court which has 
first acquired jurisdiction the power to hear and détermine ail ques- 
tions relating thereto, and for the time being disables ail other courts 
from exercising a like power, says : 

"This rule Is essentlal to the orderly administration of justice, and to pre- 
vent unseemly conflicts between courts whose jurisdletion embraces the same 
subjects and persons. Nor is this rule restrlcted * • * to cases where 
property has been actually selzed under judlcial process before a second suit 
Is instituted In another court, but It often applies as well where suits are 
brought to enforce liens against spécifie property, to marshal assets, adminis- 
ter trusts, or llquldate Insolvent estâtes, and in suits of a slmllar nature 
where, in the progress of the lltlgatlon, the court may lie compelled to as- 
sume the possession and control of the property to be afCected." 

In Palmer v. Texas, 212 U. S. 129, 29 Sup. Ct. 234, 53 L. Ed. 435, 
Mr. Justice Day, quoting with approval the foregoing language, says: 

"If this rule is not applled, a court of compétent iurisdiction, which by the 
law of Its own procédure has acquired jurisdiction of property, may find Itself, 
as in this case, after final judgment maintalning its right over the property, at 
the conclusion of the lltlgatlon deprived of the subject-matter of the suit." 

In Powers v. Grass B. & L. A. (C. C.) 86 Fed. 705, it appeared that 
the directors of a sol vent corporation, without consul ting or obtaining 
the approval of the stockholders, executed a deed of assignment con- 
veying its entire property. The assignée filed a bill in the state court, 
asicing for directions in the exécution of bis trust and the settlement 
of his accounts. Pending that suit, several of the stockholders, being 
citizens of another state, filed their bill in the Circuit Court of the 
United States, praying that the deed of assignment be declared void, 
and that pendente lite a receiver of the property of the corporation be 
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appointed. Judge Lurton held that the deed of assignment was made 
without authority and void. Upon the motion for the appointment of 
a temporary receiver it was argued that the state court, by virtue of 
the suit by the assignée, acquired exclusive control over the property. 
The judge was of the opinion that the suit by the assignée did not 
bring the property within the jurisdiction, nor control, of the state 
court ; that the relief sought in the two suits was entirely différent. 

In regard to the question of power or: jurisdiction to appoint a re- 
ceiver the learned judge said: 

"The principle that, where property is In the actual possession of ono 
court of compétent jurisdiction, such possession cannot be interfered witli by 
process out of another court, is well settled. * » * There are two classes 
of cases in which the court flrst obtaining jurisdiction should be suffered to 
proceed without any interférence by process from another court of concurrent 
jurisdiction. The first class consists of those cases in which the exercise of 
jurisdiction by one court will interfère with the prier possession of the res by 
another court of compétent and concurrent jurisdiction. * * * The second 
class is where there are two suits pending in différent courts of concurrent 
jurisdiction, in which the parties are the same, and which involve and affect 
the same subject-mattei-, and where the jurisdiction of neither is complète 
nor effectuai unless it may, if necessary or proper, exercise exclusive dominlon 
over the res in litigation," citing cases falling in both classes. "The conflict 
exists in such. instances because the suits are in the nature of suits in rem, 
* * * To make a case of conflict, the two concurrent suits must involve 
relief against the same res. * * * If the parties are the same, and the 
Issues the same, and the relief sought involves dominion over the same res, and 
cannot be effectually granted if dominion over the res be taken by process 
from another court, It is a case where the second court should regard the 
jurisdiction of the first as exclusive, and hold its hands until the court flrst 
obtaining jurisdiction has terminated the case then pending," quotlng the 
language used in Buck v. Coldbath, 3 Wall. 334, 18 U Ed. 257. 

In Knott V. Evening Post Co., 124 Ped. 342 (C. C. W. D. Ky.), Judge 
Evans gave the question very careful considération. His opinion ex- 
hibits intelligent labor and affords a valuable mine of learning. Com- 
plainant Knott, a citizen of Missouri, having recovered judgment 
against the Evening Post Company, upon the return of an exécution 
unsatisfied, filed a bill in the nature of a creditors' bill, for the enforce- 
ment of his judgment, and to that end asked that a receiver of the 
property of the company be appointed. The court appointed a receiv- 
er, who took the property into his possession. A référence was made 
to a master to ascertain the assets and liabilities of the company. 

Prior to the institution of the suit by Knott, the executors of a stock- 
holder in the company began an action in the state courts pursuant to 
the provisions of a statute, demanding an inspection of the books of 
the company. In this suit, about one month after the appointment by 
the fédéral court, the state court appointed a receiver of the same prop- 
erty, who obtained permission to intervene and demand possession of 
the property in the hands of the receiver of the fédéral court. Upon 
this motion Judge Evans held that the purpose of, and relief demanded 
by, the plaintiff in the suit in the state court did not bring into the cus- 
tody of the court the property of the company; that the averments of 
the bill, assumed to be true, did not state facts which would authorize 
a court of equity to seize the corporate assets at the instance of a stock- 



68 255 FEDERAL BEPOETEB 

holder, nor did the pendency of that suit per se create a lien thereon, 
nor was anything donc, or attempted to be donc, in the state court 
which brought the assets of the company within the grasp of the law, 
either actually or potentially. 

Discussing the question of conflicting jurisdiction of courts over 
property in custodia legis, and citing the authorities, the learned judge 
reaches the conclusion that — 

"Wherever suits are pending In two or more courts of concurrent powers, In 
each of which, at the instance of différent plaintifCs, it is sought to control 
or subject to the demands of creditors the same property, that court alone has 
the right to do so which first gets the property vvlthin Its grasp by some 
recognlzed mode of judicial seizure, and that, too, wlthout regard to the ques- 
tion of wliich suit was first commeneed. The mère priority of commencement 
of litigation is not, but the priority of judicial seizure is, the test of jurisdic- 
tion over the res when property is the subject of the contention. This test 
is simple, direct, and practical, and draws a line which is palpable. It is easy 
of solution and cannot be open to serlous mistake." 

While the learned judge strongly maintains his opinion, he con- 
cludes : 

"I, by no means, intend to say that the rule as to first acqulrement of juris- 
diction over the res dépends, in ail cases, upon actual seizure, as in admirai ty, 
or under the internai revenue or custom laws, or by replevin, or under an 
exécution or attachment, or throTigh a recelvership. The judicial custody to 
which I refer may sometimes be acquired in a somewhat less positive way. 
For example, it may, in some cases and as to certain parties, be accomplished 
by a lis pendens, or as against parties to the suit tliere may be an équitable 
levy by virtue of the suit Itself, where équitable assets are sought to be sub- 
jected by means of a creditors' bill, though in ail such cases there must be a 
suit upon a judgment and a retum of nuUa bona. * * * But while in 
thèse cases the property is only potentially — that Is, constructively — in cus- 
todia legis, it is nevertheless so under a certain form 6t judicial stress, and by 
virtue of a judicial proceeding, the nature of which must be appropriate to 
that resuit." 

In Sullivan v. Algrem, 160 Fed. 366, 87 C. C. A. 318 (C. C. A., 8th 
Cir.), Judge Sanborn recognizes, as among the cases in which the court 
first obtaining jurisdiction over property, retains it, as when — 

"the due commencement of a suitl in that court, from which it appears that 
it is, or will become, necessary to a comiilete détermination of the controversy 
involved, or to the enforcement of the judgment or decree therein, to seize, 
charge with a lien, sell, or exei-cise other like domlnlon over it." 

In Mound City Co. v. Castleman (C. C.) 177 Fed. 510, it appeared 
that a suit had been instituted in a state court of compétent jurisdiction 
to secure partition of real estate. Pending that suit one of the parties 
sold his interest in the land and thereafter a suit was instituted in the 
name of his grantee, in the fédéral court for partition of the same 
land. District Judge Philips, after stating the facts, said: 

"Jurisdiction, therefore, in partition, over the land in question, had vested 
in the said Oooper county circuit court, before Ben. T. Castleman conveyed 
his interest in the land to the complainant company, and, of course, prier to 
the institution of the suit in this jurisdiction. It is a well-settled rule of law 
that the jurisdiction of the state court over the res, 1. e., the subject-matter ot 
the partition of this land, was exclusive of that of every other court subse- 
quently undertaking to exercise such jurisdiction ; this for the obvions reason 
that, as the judgment to be rendered by the court, first in time, to be effective, 
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must operate on the land itself, the control and possession of whieh is essential 
to accomplisli the very ends of tlie proceedlng." 

The decree dismissing- the bill was affirmed. 187 Fed. 921, 110 C. 
C. A. 55. Judge Sanborn adds to the reasons assigned by the District 
Judge : 

"Tlie jiirisdiction of a court over the subject-matter or (in) a cause once 
lawfuUy acqulred includes the power to enforce its judgmeut or decree and 
to protect the titles of those holding under it from any attempt to avoid or 
annul them. * * * The fact clearly appeared from the pétition as soon 
as it was flled in the suit in the state court that it would beconie necessary 
to a complète détermination of the issues tendered and to the enforc-ement of 
the decree sought for that court to exercise its dominion over the speciflc 
land descrlbed in the pétition and to divide or sell it. The commencement of 
that suit, therefore, wlthdrew that land from the .l'urisdiction of the fédéral 
court below and from the jurisdiction of every other court, so far as neces- 
sary to give efCect to the final décision and decree in the state court and gave 
to that court the power to retain the control over it, requisite to protect the 
titles of those vvho should hold under its decree." 

In McKinney v. Landon, 209 Fed. 300, 126 C. C. A. 226 (C. C. A., 
8th Cir.), Judge Hook, after stating the gênerai rule, says : 

"It is essential to the dignity and authority of every judicial tribunal and 
is especially valuable for the prévention of * * * conflicts between fédéral 
courts and the courts of the states. As between them it is reciprocally opera- 
tive — mutually protective and prohibitive. The most difflculty arises in 
determining when possession of property lias been taken, when jurisdiction 
has attached to the exclusion or postponement of that of other courts. It 
is settled, however, that actual seizure or possession is uot essential, but 
that jurisdiction may be acqulred by acts which, according to established pro- 
cédure, stand for dominion and in elïeet subject the property to judicial con- 
trol. It luay be that by the mère commencement of an action, the object, or 
one of the objects, of which is to control, afCect, or direct its disposition." 

B. & O. R. R. Co. V. Wabash R. R. Co., 119 Fed. 678, 57 C. C. A. 
322, Williams v. Neely, 134 Fed. 2, 67 C. C. A. 171, Hardin v. Union 
Trust Co., 191 Fed. 152, 111 C, C. A. 632, Hirsch v. Independent 
Steel Co. (C. C.) 196 Fed. 104, and Smith v. Jennings, 238 Fed. 48, 151 
C. C. A. 124, are illustrative of the rules by which courts are guided 
in similar cases. 

We hâve discussed and quoted from a larger number of cases than 
is usual or perhaps necessary, for the reason that, while the décisions 
are not contradictory, many of them fall within différent classes, and 
language is used apparently conflicting, until the distinguishing facts 
are observed. 

After careful considération and anxious concern to place the instant 
case in the class to which it belongs, we reach the conclusion that, cer- 
tainly as between the parties to the two suits who were, for the pur- 
pose of dealing with the property the same, by the institution of the 
suit by the Téléphone Company to enforce its judgment lien and bring 
in ail other lienholders and bring the property to sale for their satis- 
faction, the circuit court of Tyler county acquired exclusive jurisdic- 
tion over the property of the Railroad Company and that the rétention 
of such jurisdiction was necessary to enable that court to enforce its 
decree and administer the remedy to which the parties were entitled. 

It is suggested that H. M. Jackson was not a party to the record 
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in the state court. The Trust & Deposit Company held the title ta 
the property in trust to secure the bonds held by him— it was made 
a party before he filed his bill. Schrader, one of the bondholders, 
was also made a party. This was in accordance with the rules of 
practice in chancery. 

The judgment creditor was not required to ascertain and bring into 
the record ail pf the bondholders. They were, for the purposes of 
the suit, represented by the trustée. It was its duty, upon the notice 
by the commissioner, to protect the interest of the holders of the 
bonds, or to furnish a list of them, and notify the!fn pf the proceed- 
ings. To the suggestion that, upon the allégations of the bill, the court 
had no power to appoint a receiver, it may be said that jurisdiction 
of the property was not dépendent upon the appointment of a re- 
ceiver. If, however, the interest of the lienholders required that one 
be appointed, an amendment of the bill by any lienholder, setting 
forth the essential facts with an appropriate prâyer, would hâve miet 
the conditions. The court had ample oower to protect the property. 
The sole purpose of the suit was to bring to sale, after bringing in 
ail lienholders, the spécifie property describèd in the bill, upon which 
the Téléphone Company held a judgment constituting a lien. To 
enforce the only decree which the court had the power to render a 
sale was necessary, and to effectuate the sale, the court had the power 
and it would hâve been its duty by proper process to put the pur- 
chaser in possession. The case comes within the reason upon which, 
as held in the cases cited, the state court should hâve been permitted 
to retain control of the property. That court, in the exercise of its 
équitable powers, could hâve rendered fuU and adéquate relief to 
ail persons interested in the title to, and disposition of, the property. 
There is évidence in the record that the président of the Railway Com- 
pany filed the bill as attorney for H. M. Jackson and was attorney 
for the receiver in the suit pending in the fédéral court. W.e confine 
our décision to the single question presented upon the transcript 
before us — the decrees of the District Judge enjoining the receiver 
of the state court from selling the property, and the Téléphone Com- 
pany from further prosecuting its suit in the state court, and direct- 
ing the receiver ,oi the fédéral court to proceed with the sale. 

Appellee insists that, conceding the state court acquired jurisdic- 
tion, the plaintiff in that suit, by its failure to prosecute it from Oc- 
tober, 1909, until May 8, 1911, when Jackson filed his bill, abandoned 
the suit. Thisposition cannot be sustained. The state court had con- 
trol of the suity and in it alone was vested the power to dismiss the 
suit for failure to prosecute. It is further insisted that, by its failure 
to prosecute the suit until June 27, 1913, during which period the 
fédéral court, by its receiver, took possession of the property, and by 
the sale of receiver's certificates, now held by the bank, petitioner 
herein and other bona fide purchasers completed the road, the Télé- 
phone Company is estopped to interfère with the sale of the property. 
This unfortunate delay is explained by the correspondence set out 
in the record between the attorney for the receiver and the Téléphone 
Company. It appears that,, immediately upon receiying notice of 
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the institution of the suit by Jackson, the attorney for the Téléphone 
Company wrote the receiver, calling his attention to the suit in the 
State court, and asking for information, Tlie attorney for Jackson, 
who, it appears, is also président of the Railway Company, answered 
the letter, explaining the reasons for the suit, and promising to se- 
cure a second issue of certificates with which to pay the judgment. 
After further correspondence and the failure to pay the judgment, the 
prosecution of the suit in the state court was pressed to a decree. 
The leamed District Judge did not rest his opinion upon the alleged 
estoppel. 

We fail to find any conduct, or représentation, on the part of the 
Téléphone Company, or its officers, which estops it from asserting its 
légal and équitable rights. It is proper to say that it is admitted in 
the record that the pending of the suit in the state court was first 
brought to the attention of the District Court by the fîling of the pé- 
tition by the bank for the injunction against the receiver of the state 
court. While we hold that there is error in the decrees appealed from;, 
we are of the opinion that the District Court had jurisdiction of the 
parties and of the subject-matter, and that, except in so far as its pro- 
ceedings interfered with the procédure of the state court, its action 
is not before us for review. Whether the holders of the bonds will 
be permitted by the circuit court of Tyler county to file the bonds and 
assert their rights under the mortgage is a question for that court 
to décide. Other questions respecting the status of the receiver's 
certificates are suggested in the transcript which are not before us. 
If the judgment of the Téléphone Company and the other small claims 
found by the report of the commissioner and adjudged by the decree 
to be the only liens on the prôperty and the costs are discharged, we 
perceive no valid reason why the District Court may not proceed 
to dispose of the prôperty, pursuant to its decree. Thèse questions, 
however, are not before us, and the parties will proceed as they may 
be advised. This opinion will be certified to the District Court, 
to the end that further proceedings may be had in accordance there- 
with. 

Reversed. 



SWAYNE & HOYT, Inc., v. EVBRETT. 

(Circuit Court of Appeals, Ninth Circuit. January 6, 1919.) 

No. 3032. 

1. Ambassadors and Consuls <S=:»e — United States Ootjbt fok China — Ju- 

BISDICTION. 

Under Act June 30, 1906, § 1 (Comp. St. § 7687), giving tlie United 
Stati'S Court for China exclusive jurisdiction of ail cases and judiclal pro- 
ceedings whicli had previously been exercised by consuls and minlsters, 
excei)t. as qualifled by section 2 (section 7688), that court bas .lurisdiction 
of suits between citizens of the United States in controversies whicli 
arose in China. 

®=>For other cases see same topio & KBY-NUMBBR in ail Key-Nurabered Dlgests & Indexes 
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2. Carriers <g=>45 — Reetjsal to Accept Shipment — Défenses. 

A common carrier bas the burden of afflrmatlvely pleading and provlng 
any fact whlch will exonerate it from llability for refusing to receive 
and carry goods tendered to it for shipment. 

3. SnippiNG <S=>105 — REFtrsAi, to Accept Shipment— Liabilitt. 

An American shipowner, operating a vessel between Chinese and Ameri- 
can ports when England and Germany were at war, but tlie L'nlted States 
was neutral, was not exonerated from liabillty for refusing to accept 
lawful goods tendered by an American citizen for shipment to a German 
consignée at an Ajnerican port, because jts Slianghal agent was a 
British subject, and forbiddeu by his government to receive such ship- 
ments, nor because it did not kuow of such régulation. 

In Error to the District Court of the United States for China; 
Charles S. Lobingier, Judge. 

Action at law by Léonard Everett against Swayne & Hoyt, Incor- 
porated. Judgment for plaintiflf, and défendant brings error. Af- 
firmed. 

Ira A. Campbell and McCutchen, Olney & Willard, ail of San Fran- 
cisco, Cal., and Jernigan & Fessenden, of Shanghai, China, for plain- 
tif! in error. 

Fleming & Davies, of Shanghai, China, and Garret W. McEnerney, 
of San Francisco, Cal, for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. This case comes hère from the United States 
Court for China. It is a writ of error sued out by the défendant to an 
action there brought by the présent défendant in error to recover 
damages for the refusai of the plaintiff in error, a comimon carrier, 
to receive, without lawful excuse, certain cargo oiïered it by the plain- 
tif! to the action for shipment from Shanghai by the steamer Yucatan, 
which had been advertised to be on the berth at Shanghai for f reight 
to San Francisco. The facts are practically undisputed, and are, 
briefly, thèse: 

Swayne & Hoyt was a California corporation having îts principal 
place of business at San Francisco, and was therefore an American 
citizen, and was a common carrier of freight between the Orient and 
that among other places. It had as its agent at Shanghai a British 
corporation, styled Jardine, Matheson & Co., Limited, and had under 
charter the said steamship for a voyage from San Francisco to China 
and Japan and return to San Francisco and other Pacific coast ports 
of the United States. 

Prior to the arrivai of the Yucatan at Shanghai, the plaintiff in 
the case applied to the agent of the défendant thereto for space in 
the ship in which to ship certain goods, in response to which appli- 
cation, after one déniai of it, the agent agreed to provide the request- 
ed space upon condition that the application be approved by the Brit- 
ish consul at Shanghai. That conditional acceptance was refused. 
The cargo ofifered for shipment by the plaintiff was being handled by 
him for German subjècts, by reason of which fact he was blacklisted 
by the British government, and ail British subjècts, including the agent 

ig=»For other cases see same topic & KBY-NUMBER in aU Key-Nurobered Digests & Indexes 
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of the défendant corporation, inhibited f rom dealing with the plaintiff 
respecting this particular shipment as well as ail other such shipments. 
The défendant through its British agent having refused to accept the 
cargo offered by Everett, the action was brought, resulting in the judg- 
ment of the court below in his favor for $2,720.20, with costs. 

But two questions of law are involved : First, whether the court 
below had jurisdiction of the subject-matter of the action; and, if 
so, then, secondly, its merits. 

[1] By section 1 of the Act of June 30, 1906, creating the court 
below (34 Stat. 814, c. 3934 [Comp. St. § 7687]), that court is given 
"exclusive jurisdiction in ail cases and judicial proceedings whereof 
jurisdiction may now be exercised by United States consuls and min- 
isters by law and by virtue of treaties between the United States and 
China, except in so far as the said jurisdiction is qualified by section 
2 of this act." The qualification specified in section 2 of the act (sec- 
tion 7688) bas no bearing upon the présent case, and therefore no 
further mention of it need be made. 

At the time of the passage of the Act of June 30, 1906, there were 
in force the provisions of sections 4083, 4084, and 4085 of the Re- 
vised Statutes (Comp. St. §§ 7633-7635), by which certain judicial 
authority was conferred upon United States ministers and consuls in 
certain countries, including China, which jurisdiction embraced ail 
controversies between citizens of the United States or others, provided 
for by its treaties. The treaty with China bearing upon the présent 
question was that of June 18, 1858 (12 Stat. 1029), and conferred upon 
the United States the right to appoint consuls in various parts of 
China. Its 27th article is as follows : 

"AU questiohs In regard to riglits, whether of property or person, arisliig 
hctween citizens of the United State.s in China, shall be subjeet to the juris- 
diction and regulated by the autlioritles of tlielr own government; and ail 
controversies occurring in China between citizens of the United States and the 
Kubiects of any other goveminent shall be regulated by the treaties exlsting 
between the United States and such governments, respeetively, without inter- 
férence on the part of China." 

It is the contention of the plaintiff in error that the words "in Chi- 
na," in the foregoing article, qualify the word "citizens," and not the 
word "arising"; in other words, that a résidence of the parties in 
China is essential to the existence of any jurisdiction m the court. 
We think it obvions that such a construction of the provision is whol- 
]y inadmissible, for the subject-matter thereby dealt with is contro- 
versies arising in China. The first clause of the provision relates to 
controversies in regard to rights, whether of property or person, there 
arising between citizens of the United States, and déclares that they 
shall be subjeet to the jurisdiction and be regulated by the authorities 
of their own government ; and by its second clause it is declared that 
ail such controversies there arising between citizens of the United 
States and the subjects of any other government shall be regulated by 
the treaties existing between the United States and such governments, 
respeetively — in each instance without interférence on the part of 
China. We regard it as clear that this is the very plain nieaning of 
the article in question. As said by counsel for the défendant in error. 
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the bare reading of its second clause is ail that is necessary to show 
that the words "in China," there used, fixes, as the basis of the ju- 
risdiction of the court, the place of the origin of the controversy, and 
not the résidence of the parties thereto. No sound reason is suggested 
why a like construction should not be placed upon the first clause. 
To adopt the view urged by the plaintiflE in error /would be, in eff ect, 
to hold a consular court in China vested with jurisdiction of a contro- 
versy between American citizens arising in the United States if they 
happened to be résidents of China. 

[2] Upon the merits we think the case equally clear. It does not 
admit of doubt that a common carrier, with certain well-established 
exceptions, is under légal obligation to carry the goods of any member 
of the public who may tender them for carriage. That such a car- 
rier, subject to such légal obligation, may show that it was prevented 
f rom performing it by act of God or a public enemy, or by some other 
cause over which it had no control, is readily conceded, but in ail 
such cases the défense is an affirmative onç, and the burden is upon the 
carrier to both plead and prove it. 1 Michie on Carriers, § 381 ; Chi- 
cago, etc., R. R. Co. V. Wolcott, 141 Ind. 267, 39 N. E. 451, 50 Am. 
St. Rep. 320. 

[3] At the time of the occurrences in question, England and Ger- 
mïiny were at war, but the United States was not; on the contrary, 
this country was then observing strict neutrality beween those bel- 
ligerents. How, then, can it be properly held that the performance of 
the clear légal duty of an American carrier to receive and transport 
goods tendered for carriage by an American citizen is excused on the 
ground that the British government had f orbidden its citizens and cor- 
porations, one of which happened to be the agent of the American 
carrier, from receiving the tendered freight and providing for its 
transportation ? Such is not the law as we understand it. See Rich- 
ards & Co., Inc., V. Wreschner, 174 App. Div. 484, 156 N. Y. Supp. 
1054, 158 N. Y. Supp. 1129, and the numerous cases there cited. 

It is contended on behalf of the carrier that there was no évidence 
to show that it knew that its agent at Shanghai was inhibited by the 
British government from shipping the goods of the plaintiff in time 
to hâve employed an agent not under such disability. Whether or 
not the carrier knew of the inhibition at ail, or was apprised of it 
in time to hâve employed another agent, the f act remains that the 
agent.it did appoint, acting withïn the scope of his employment, de- 
prived the plaintiflf pf his légal right. For that wrong we think the 
carrier was properly adjudged liable, even assuming that it was ig- 
norant of its agent's disability. See Chesapeakè & Ohio R. Co. v. 
Francisco, 149 Ky. 307, 148 S. W. 46, 42 L. R. A. (N. S.) 83. 

The judgment is affirmed. 
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VILLBRS V. TJNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. Deeember 5, 1918.) 

No. 1650. 

CoNSPiRACT (g=>47 — ^To VioLATE Internal Kevbnue Law — Sale oï I/IQtjor 
TiiEotJGH Go-Between. 

Evidence that défendant had whisky for sale, although he had not 
paid spécial tax as a retail llquor dealer, and sold whisky to a tMrd 
person through an acquaintance, wlio bronght the orders, held sufficient 
to sustaln a verdict for conspiracy with the acquaintance to vlolate the 
statute. 

In Error to the District Court of the United States for the North- 
ern District of West Virginia, at Wheeling ; Alston G. Dayton, Judge. 

Criminal prosecution by the United States against Victor Villers. 
Judgment of conviction, and défendant brings error. Affirmed. 

Lafayette C. Crile, of Clarksburg, W. Va., for plaintiff in error. 

Stuart W. Walker, U. S. Atty., and Charles N. Campbell, Asst. U. 
S. Atty., both of Martinsburg, W. Va., and Harry H. Byrer, Asst. 
U. S. Atty., of Philippi, W. Va., for the United States. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, Dis- 
trict Judge. 

KNAPP, Circuit Judge. Villers, plaintiff in error, and one Klacko, 
indicted jointly with him, were convicted of conspiring to carry on 
the business of a retail liquor dealer without having paid the spécial 
tax required by law. It is hère urged in his behalf that there'was no 
proof to sustain the charge of conspiracy, and therefore the trial court 
erred in refusing to direct a verdict for the défendant. 

At the time of his arrest, in March, 1918, Villers was the assistant 
postmaster of Clarksburg, W. Va., and Klacko the clerk or manager 
of a store in that city. ïhey had become acquainted not long before, 
and Klacko had learned in some way that whisky could be procured 
from Villers. Called as a witness for the government, Klacko tes- 
tified to buying whisky from Villers for himself, and also for one 
Eazovich, a fellow countryman, whose acquaintance he made about 
that time. Lazoviçh was an agent of the Department of Justice, and 
happened to be in Clarksburg on other business. Learning from 
Klacko, with whom he became friendly, that whisky could be bought 
from Villers, he set about getting évidence that would convict him 
of the offense. Accordingly, he arranged with Klacko, who appears 
to hâve been unaware of his purpose, to buy whisky for him from 
Villers, and four such purchases were made during the next eight or 
ten days. Lazoviçh furnished the money, Klacko took the order to 
Villers, and the latter delivered the liquor at Klacko's store. On the 
last ocQa-sion, and while in the act of handing over a couple of quarts 
of whisky, Villers was arrested. 

Thèse facts, whoUy undenied by Villers, were quite sufficient to 
show that he was engaged in the illégal sale of liquor, and to warrant 

<g=>For other cases see same topic & KÈY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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the inference of that understanding and relationship with Klacko 
which the law regards as a conspiracy. Villers had a quantity of whis- 
ky for sale, where or how procured does not appear, and Klacko was 
not unwilling to help him dispose of it. Each aided the othéf, and their 
mutual co-operation effected the criminal resuit; and what they re- 
peatedly united in doing, both knowing it to be unlawful, the jury 
might well believe they had in effect conspired to do, and nothing 
more needs be said in défense of the refusai to direct a verdict. The 
question was clearly one of fact, and the finding of the jury is con- 
clu si ve. 

The conspiracy having been established, as the jury found, the state- 
ment made by Klacko to Lazovich, when Villers was not présent, that 
Villers was the man who supplied him with whisky, was compétent évi- 
dence against them both, under a familiar and well-recognized rule 
of law. 

We hâve examined the other questions argued in the brief of coun- 
sel, but find none of sufficient merit to require discussion. 

Affirmed. 



In re MODEL INCUBATOE CO. 

Appeal of QUEEN CITY FOUNDRY 00., Inc. 

(Circuit Court of Appeals, Second Circuit. December 11, 1918.) 

No. 101. - 

Bankeuptcy ®=>46T — Review on Appeal — Findinos of Fact. 

A flnding of f acts by a référée, concurred in by tlie District Court, wlll 
not be disturt>ed by the appellate court. 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

In the matter of the bankruptcy of the Model Incubator Company. 
From an order of the District Court, the Queen City Foundry Com- 
pany, Incorporated, appeals. Affirmed. 

Gibbons & Pottle, of Buiïalo, N. Y. (Frank Gibbons, of Buffalo, 
N. Y., of counsel), for appellant. 

Paul Sheehan, of Bufïalo, N. Y., for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

PER CURIAM. This record shows that on a vital question of 
fact, viz. whether assuming fraudulent représentation on the bank- 
rupt's part the petitioner was in the least misled or influenced there- 
by, both the référée and the District Court found the fact to be against 
petitioner's contention. As we remarked in a somewhat similar case, 
the trial court "had the advantage of seeing and hearing the witness- 
es, and his finding upon the facts should not be disturbed." In re 
K. Marks & Co., 218 Fed._455, 134 C. C. A._255. 

In this instance we are in entire accord with the finding below, and 
therefore affirm the order appealed from, with costs. 

«gssFor other cases see same topio & KEY-NTJMBBR in ail Key-Numbered Dlgests & Indexes 
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McDOWELL MFG. CO. et al. v. ELECTRIC WATEH STERILIZEB CO. et al. 

(Circuit Court of Appeals, Thlrd Circuit. December 27, 1918.) 

No. 2381. 

Patents ©=5328 — Construction — Infringement. 

Patents Nos. 943,188, 951,311, 951,312, 951,313, relating to methods and 
apparatus for the electrolytlc purification of water, helâ not infringed by 
défendants' device. 

Appeal f rom the District Court of the United States for the West- 
ern District of Pennsylvania ; W. H. Seward Thomson, Judge. 

Bill by the McDowell Manufacturing Company and the Electric 
Water Purifying Machine Company against the Electric Water Ster- 
ilizer Company and another. From the decree, complainants appeal. 
Affirmed. 

Frederick W. Winter, of Pittsburgh, Pa., for appellants. 
David P. Wolhaupter, of Washington, D. C. (E. C. Higbee, of 
Uniontown, Pa., of counsel), for appellees. 

Before BUFFINGTON and WOOELEY, Circuit Judges. 

WOOLEEY, Circuit Judge. This action is double in character. 
By their bill, the plaintiffs first charge infringement of five patents 
granted the McDowell Manufacturing Company as assignée of Har- 
ry B. Hartman, one of the défendants, and then assert a right to an 
assignment of four patents granted Hartman, ail relating to methods 
and apparatus for the electrolytic purification of water. The valid- 
ity of the patents in suit granted on the assignment of Hartman, the 
défendant inventor, was, of course, not attacked at the trial, but in- 
fringement was denied, the plaintiffs' right to an assignment of pat- 
ents granted Hartman and held by him was traversed, and a coun- 
ter-claim by Hartman to an équitable title in the patents in suit was 
set up. At the trial, one of the patents in suit was withdrawn. By 
ihe decree which followed, the trial court held the remaining patents 
were not infringed, denied Hartman's counter-claim to an équitable 
title in them, and dismissed the plaintiffs' demand for an assignment 
of B[artman's patents. Out of thèse diverse findings, the one mat- 
ter submitted for review on this appeal is the issue of infringement. 
A discussion of this issue together with the reasoning and findings 
of the trial court — with which in the main we agrée — appears in 
the unreported opinion of Judge Thomson, of which we shall avail 
ourselves for an ample statement and discussion of the issues in- 
volved and decided: 

"The bill in this case charges the défendants with infringement of flve 
Hartman patents, involving the electrical purification of water, namely, Nos. 
943,187, 943,188, 951,311, 951,312 and 951,313. * * * 

"There are four patents to be considered, patent No. 943,187, sued upon, 
having been withdrawn at the trial. There is no direct attack on the validity 
of the patents in suit, and hence the question involved is one of infringement, 
or, in other words, the scope of the claims relied upon and the application of 



<g=5For other cases see same topic & KBY-NUMBJ5R In ail Key-Numbered Digests & Indexes 



78 255 FEDERAL REPORTER 

those claims to the defendant's deviee. The subject In controversy Is the pttrl- 
flcatlon 6f water by the action of electrlelty. Thts is effected by ptassing the 
water under Its supply pressure between métal plates called 'électrodes' 
plaeed a short distance apart in a box lînown as an 'electrolyzer,' and connect- 
ed to an electrlc circuit. The electric currènt passes through the Vfatet froin 
the positive plate or 'cathode' to the négative plate or 'anode,' the water at 
the same tlme passing between the électrodes. The plates are usually iron 
or aluminum. The action of the electric current produces a certain amount 
of gas containing oxygen or ozone. It also produces salts froni the plates, 
which are converted by the impure water into a coagulant material, and tnis 
material entrains the Impurities and bacterla in the water, whlch may then 
be filtered out The water passes from the electrolyzer into another chamber 
of such size as to decrease the velocity of the flow, there to be acted upon by 
the salts or gases. It then passes to a filter or fllters, where the impurities 
are caught in a layer of coagulant whlch forms on the top of the fllter-bed, 
and the clear water is drawn off at the htottom. To economize in the electrlel- 
ty used, the flow of the current is started and stopped wlth the startlng and 
stopping of the flow of water through the apparatus. 

"The gênerai subject of electric purification of water Is old in the art. This 
Is conceded by the plaintiffs. The patents in. suit are for methods and appara- 
tus, which are improvements on this gênerai subject-matter, and involve two 
features of novelty over the prior art: First, the reversai of the electric cur- 
rent through the electrolyzer periodically, so that substantially equal quanti- 
fies of current are caused to flow in opposite directions tietween reversais, 
notwithstanding Intermptlons in liquid and current flow. The purpose of this 
I)eriodical reversai of current is to keep the plates clean ; that is, to prevent 
the formation of deposits by well-knovi^n electric action, upon thé électrode 
plates to such an extent as to prevent the salts from being throivn ofC the 
plates, and their efHciency reduced. This feature is involved In patent No. 
943,188. The other novel feature conslsts in making and breaking the electric 
current wlth the startlng àud stopping of the flow of water, and in a manner 
to malntain the current flow appreciably longer than the liquid flow ; the pur- 
pose being to insure the electric treatment of ail water passing through tha 
apparatus. This feature is Involved in patents 951,311-951,313. Patent 
951,311 covers the method of water purifylng, includlng the partlcular step of 
maintaining the electric current after the flow of the water has ceased. Pat- 
ent No. 951,312 Is on the mechanical feature of the valve connection used for 
maintaining the flow of the electric current after the liquid flow has ceased; 
whlle patent No. 951,313 is for the combination of parts used for practicing the 
method of patent 951,311, comprlslng as ohe of its éléments a valve slmilar to 
that of patent 951,312. The object in each case is to malntain the electric 
current somewhat longer than the flow of the liquid. 

"The défendants, in answer to the charge of ihf rlngement, allège, first, that 
défendants' apparatus contains an entlrely new organlzation of parts invQlv- 
ing différent processes of purification of water, from that carried out by the 
organlzation of parts provided for in the patents in suit; and second, that 
the State of the art prior to the application for the patents In suit requires 
such a limited construction of those patents as to exelude from the daims 
thereof the apparatus of the défendants. That otherwise, the state of the 
art would be anticlpatory of such patents and invalidate the same. 

"The structure and arrangement of défendants' apparatus, and its method 
of opération, hâve been stipulàted In Plaintiffs' Exhiblt No. 5. Inasmuch as 
this apparatus is manufactured in accordance wlth, and under the protec- 
tion of, patents of the défendant Hartman, being Nos. 1,139,969 and 1,139,970, 
dated May 18, 1915, thèse patents establish a présumption of non-Infrlnge- 
ment and rlght in favor of the défendants. As was said by the Circuit Court 
in Powell v. Leicester Mills Co., 103 Fed. 476, 'Where a patent has been is- 
sued for the alleged Infringement devlce, used by a défendant, he is entltled 
to the benefit of the présumption arlslng from such fact, that his deviee does 
not Infrlnge the prior patent.' In determlnlng whether défendants' apparatus 
embodies new and indepèndent invention, not subject to the patents in suit, 
certain fundamental matters must be consldered. The défendants' apparatus 
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In question relates to tlie art of purifylng water by an electric current, par- 
ticularly such as are Inserted in ttie local supply Une for a building, its ac- 
tion being intermittent as the water is drawn from time to time for drinking 
purposes. An example of thls use of the apparatus of the défendant in- 
stalled in the Western Theologlcal Seminary of Pittsburgh, being the one 
upon which this c-harge of infringement is based. 

"There Is no doubt that the fundamental electric action in the défendants' 
apparatus is the sauie as that in the patents la suit, but thls is equally true 
of every apparatus of! the kind in the prior art. The évidence, particularly 
of Professer Ganz, élaborâtes the electrolytic methods of treating water. 
Very generally, it consists of passing the water between électrodes and passing 
an electric current through the water from one électrode to the other. In 
one method. not commercial, the électrodes are of some soluble ma.terial, such 
as carbon, which results in the production of gases only — oxygen and hydro- 
gen, but no salts. There is also produced wlth the oxygen some ozone. The 
method depending upon the oxygen with the small amount of ozone présent, 
destroying by oxidation the organic matter and bacteria in the water. An- 
other, more practical, method is to use metallic, either aluminum, or iron, 
électrodes, which form upon electrolysis, salts, which are converted into coag- 
ulant material, entralning the impurities, which are then flltered out In 
this method, in addition to the salts, some gas is produced, its amount, rela- 
tive to the amount of sait produced, depeuding largely upon the voltage of 
the circuit, a relatively high voltage producing a large amount of gas, and a 
low voltage little gas and no salts. AU the foregoing is fundamental to an 
electric water purifying apparatus, generally. No claim can be made thereto 
at this late day by any one, nor can any one infringe any existing patent by 
making use of such an electrolytic action ; for instance, in the patent of Web- 
ster granted in 1889, No. 398,101, the single claùn of the patent specified, 'The 
process herein described for purifying sewage and other impure water, which 
consi.sts in passing the same in contact with electrically excited iwsitive and 
négative électrodes of iron, whereby salts of iron are produced at the positive 
électrode, which, in re-actlng with the alkalis produced at the négative élec- 
trode, form a Hocculent, precipitate of ferrons hydrated oxide, which, together 
with the gases generated, elïect the précipitation of the solid matter and the 
purification of the impurities held In solution.' 

"Looking at défendants' apparatus with thèse principles in mind, we flnd a 
fundamental différence between the apparatus of the Hartman patents in suit 
and the défendants' apparatus. This is shown by the aceompanying illustra- 
tion comprising two views, one an interior view of the 'coagulation chamber' of 
the défendants' apparatus, which is the important feature in défendants' pat- 
ents 1,139,969 and 1,139,970, under which they are operating. The other shows 
an Interior view of the 'ozoning chamber,' or pipe, of the patents in suit. 
From the testimony of Hartman, It appears that he found the latter unsatis- 
factory and abandoned it, adopting the new and more efficient coagulation 
chamber of défendants' patents. The chamber in each case is that part of 
the apparatus which receives the electrically treated water directly from the 
électrode box. In the ozoning chamber the water enters at the bottom of the 
pipe and passes freely and unhindered through the pipe or chamber, and out 
at the top to the filter, givlng little opportunity for the salts to form a coagu- 
lant, nor for any coagulant to be removed by sédimentation, because every- 
thing is carrled over from the ozoning chamber to the filter. During the 
period when water is not being drawn, of course any suspended matter In 
the chamber when the waterflow ccases, will settle at the bottom of the cham- 
ber. But when water is drawn again, ail of this temporarily arrested matter 
"Will again be carried along and deposited on the filter bed. It is quite the re- 
Terse in défendants' coagulation chamber, which comprises a long cylinder 
haxlng a relatively large cross-section, corapared with that of the supply 
pipe. There the treated water enters the chamber near the top. The outlet 
pipe enters the chamber from its top, and extends to a point about one-third 
-away from the bottom of the chamber. As the treated water, with the en- 
trained salts and gases, enters ihe chamlier, the gases rise to the top and 
are drawn ofiC with the water into the pipe to the flrst filter through a small 
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hole In the outlet pipe at the top, and wlthin, the coagulation chamber. Thua 
the gases do net pass through the body of water In the chamber, as is the 
case In plaintlîfs' apparatus. The salts coagulate any organlc matter In the 
water. and owing to the quiescent state of the water the heavler parts of this 
materlal fall as a sédiment to the bottom of the chamber, where It is re- 
moved periodlcally through an outlet controlled valve into a waste pipe. Thia 
avolds foullng and elogglng of the filter, maklng it unnecessary to continually 
clean it, as was necessary in the apparatus uslng the ozoning pipe or chamber. 

"In plaintififs' patent 943,188, the claims relled on are 1, 2, 6, 7 and 8, and 
each of thèse includes as an indispensable part of the apparatus, means for 
periodlcally reversing the current; and In addition, clalm 8 requîtes a cham- 
ber through whlch the llquld is passed in such manner that 'the entrained 
free oxygen is glven tlme to act on the Impuritles of the llquld.' I hâve 
heretofore considered the construction of the défendants' 'coagulation chamber' 
as compared with the 'ozoning chamber' of the plaintifCs' apparatus, and the 
action of the gases in those chambers respectively. Neither of thèse features 
Is included in défendants' apparatus. The évidence clearly shows in harmony 
with the wordlng of the patent, that the invention of the patents in suit Is 
neeessarily addressed solely to the use of the direct current, and it is direct 
current only that requlres a reversing mechanlsm to carry eut the purpose 
and intent of this patent, In order to keep the plates clean. An altemating 
current when used, requlres no such mechanlsm. And although exceedingly 
inefficient, such current is used In the défendants' apparatus at the Western 
Theological Seminary. The évidence shows that in installations requiring a 
large machine, where altemating current only is available, the défendants 
supply their customers as a part of the equipment, a motor generator, set to 
convert the altemating current into a direct current. They also supply a 
liand reversing switch, such as is shown in Fig. 2 of the Lemp & Koedding pat- 
ent, whicli antedates ail the Hartman patents involved and is owned and con- 
trolled by the défendants. If the hand reversing switch is used in accordance 
with directions furnlshed, the switch would be throvm at deflnite periods of 
time, having no référence to the amount of the liquld flow, as, for instance, 
once every day or every other day, causing the current to flow successively in 
opposite directions. But clearly, this opération does not and cannot assure 
substantially equal quantities of current flow in opposite directions, as on one 
day much current may be used and on the next day little or perhaps none 
at ail. I therefore conclude that the claims of the patent in question are defi- 
nitely limited to a combination requiring au automatic current reversing 
mechanlsm wlthin the apparatus as a part thereof, and whlch current revers- 
ing mechanlsm is of such construction and opération as 'to maintain the current 
In both directions for substantially equal periods of time during the flow of 
the llquld, thereby passing substantially equal quantities of current in each 
direction through the impure llquld.' That otherwlse, thèse claims would be 
invalid, in vlew of the Lemp & Koedding patent showing both a hand switch 
for occasional reversing of current, and an automatic current reversing de- 
vice ; and in vlew of the patent to Boucher, No. 760,302, showing an automatic 
current reversing device, whlch is an embodiment of the invention of Hartman 
in the patent in question, with the exception of the provision of a deflnite 
means whereby the current may be maintained to flow in both directions for 
substantially equal periods of time during the liquld flow. Considering the 
fact that the défendants' apparatus in suit uses an altemating current, whlch 
requlres no current reverser of any kind, and in view of the prior art and the 
limitations whlch that art imposes, I do not thinlc any of the claims of patent 
No. 943,188 are infringed by the défendants' device. 

"As to the second principal feature of plalntiffs' invention, namely, the de- 
layed action in the opening of the electric switch in order to prolong the elec- 
trical treatment of the water after the flow Is eut off, involved in patents Nos. 
951,311, 951,312, and 951,313, while patent 951,311 relates to a method or pro- 
cess of purifylng water, the same necessary élément, namely, the delayed 
action of the electrical switch, is a requirement of the claims relled on in ail 
three ot sald patents. Ail of the eight claims of 951,311 dépend for their va- 
lidlty upon this specified feature and requirement of maklng and breaking the 
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electric circuit when starting and stopping the flow of liquld, and In a man- 
ner to malntain the current flow appreeiably longer than the liquld flow. 

"And so clalms 1 to 8 Inclusive, relled on in 951,313, are limited to the fea- 
ture of retarding the breaking pf the circuit until after the liquld flow ceases. 
The spécial means employed for carrying out that opération are coveréd spe- 
ciflcally in clalms 4, 6, 15 and 16, relied on in. patent 951,312. This last 
named patent is for a control valve mechanlsm, comprising a valve and elec- 
tric switch. The particular feature of construction for accompllshing the de- 
layed action thereln described, is the provision of a piston and a valve as 
separate members, whleh are connected to eaeh other in such nianner as to 
cause the valve to be set before the piston has completed its downward stroke 
and has opened the electric circuit. The limitations of thèse clalms by the 
Patent Office were accepted by the patentée in order to secure the patent : 
and the owner of the patents is estopped from setting up any other construc- 
tion that would not include such limitations. Hubbell v. United States, 179 
U. S. 77, 21 Sup. et. 24, 45 L. Ed. 95. Clalms 4, 6, 16 require a valve and a 
movable meniber or piston which are separate and distinct parts and hâve a 
connection between them for the purpose of obtalnlng the long delay in the 
opening of the switch, after the liquld flow ceases, as contemplated by the 
patent; whlle claim 15 is likewise limited to the feature of a valve 'and 
connections whereby said circuit controller maintains the circuit closed until 
after the valve is closed.' Thus it will be seen that an essential of this patent 
is a separate valve and a separate plunger and, as expressed in the clalms 
involved, 'connections whereby the delay ed action Is made possible.' The de- 
fendants' apparatus does not bave a separate valve and plunger, and has no 
provision for a delayed action or for a retarded movement, or means opera- 
tive after the current flow ceases, for breaking the circuit. Défendants em- 
ploy an electrlcal snap switch, which opens and closes as qulckly as is practica- 
ble for a mechanical device of this character to operate, and is connected di- 
rectly wîth the single piston or plunger of the valve mechanism, and com- 
mences to operate instantly when the faucet is. turned ofC. A démonstration 
in open Court of the opération of the two' devices sliowed that there was a 
tlme delay of about thlrty seconds between the closlng of the valve to eut off 
the water, and the opening of the electric switch to break the electrlcal cir- 
cuit, in the plalntiffs' device ; whlle in the défendants' device this delay was 
less than one second, and there appeared to be only the tlme élément involved 
in the normal, mechanlc-al movement of a snap switch. 

"It is well establlshed that it is not enough to support the charge of in- 
fringement that a défendant has aceomplished the same purpose as the 
patentée, or that he has used sonie of the éléments recited in the clalms of 
the patent. He must hâve aceomplished the same purpose by substantially 
the same means, and each élément of the claim must be represented In the 
Infringlng device, performing substantially the same office in the same rela- 
tlonshlp. Under ail the facts of the case, I thlnk ijlaintlffs hâve failed to 
establish their charge of infringement, and the bill must therefore be dis- 
missed at the plalntiffs' cost." 

It will be observed from the opinion of the learned trial judge as 
well as from a careful reading of the daims of the patents that the 
only matters hère seriously in dispute are the method for automatic- 
ally and periodically reversing the electric current after a prede- 
termined quantity of water has passed and the method and means 
for maintaining the flow of the current appreeiably longer than the 
flow of the water. Thèse constitute the essence of the several in- 
ventions ; ail other features are subsidiary and of minor importance. 

The infringement charged to the défendants is twofold: First, 

the use of an alternating current, that is, a current that reverses from 

the négative to the positive électrode one hundred and twenty times 

a second; and, second, the use of a hand manipulated switch in an ap- 

255 F.— 6 



82 255 FEDERAL REPORTER 

paratus in which direct current is employed. In the first method 
practiced by the défendants, current reversai is effected by the very 
character of current used, and, in the second, it is effected by a hand 
applied mechanism which is controUed not by the quantity of water 
that passes, but by the memory and hand of a human operator. Cur- 
rent reversai automatically controlled by water volume is the inven- 
tion, and as the défendants do not employ this control, we think they 
do not infringe. 

With respect to the delay in opening the electric switch and break- 
ing the current after the waterflow has ceased, disclosed in the re- 
maining method and apparatus patents, the patentée very clearly 
claims as an élément of his invention that during this period of time 
electrolytic action is continued on the arrested water. "The method 
of purifying liquids consisting in causing the liquid to flow between 
électrodes containing aluminum and there subjecting the same to 
the action of an electric current and breaking the electric current 
when starting and stopping the flow of liquid and in a manner to 
maintain the current flow appreciably longer than the liquid flow" 
is the langLiage of a typical claim. In a word, the lag is, as appears 
by the spécification, purposely made and by appropriate mechanism 
is given a function, measured by seconds (15 to 27). By this func- 
tion the electrolytic action on the water is allowed to continue after 
the flow of water has stopped, so that when the flow is resumed, the 
water which initially leaves the pipe will hâve been previously puri- 
fied. In the défendants' apparatus, between the shutting off of the 
water and the breaking of the current, there is a delay, a lapse of 
time, or a lag, similarly measured by seconds, but reduced in number 
from 15 to 27 in the plaintiffs' apparatus to from 1 to 3 in the de- 
fendants.' No function is claimed for this delay or lag, so far as we 
hâve been shown, and none is performed during this very brief period, 
so far as we can conjecture from the teachings of the art set out in 
the brief s and elaborated in the argument. This delay, it is testified 
— and it so appears to us — is a mère unintentional and functionless 
incident which is as nearly instantaneous as mechanism involving the 
shutting off of the current by a snap switch will permit. Were the 
break in the current actually instantaneous with the break in the 
waterflow, there would be no lag, and hence no infringement. If 
the lag of one second, or of one and one-half seconds, in the défend- 
ants' apparatus permits nothing to be done différent from that which 
would be done in an instantaneous breaking of the current, then the 
lag in the défendants' apparatus is functionless, and, manifestly, the 
défendants do not infringe. As the time delay in the défendants' 
apparatus appears to lack a duration that suggests any function, and 
being unable readily to find in the record évidence bearing on the 
présence or absence of a function in the lag of the défendants' mech- 
anism similar to the function in the lag of the method and apparatus 
of the patents in suit, we asked counsel tO file supplemental briefs 
on the subject, for, manifestly, if no function was shown, no infringe- 
ment was prOved. Supplemental briefs hâve been filed, and it is very 
plain, not only from what they show and fail to show, but from our 
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own very carefui search of the record, that there is in tbe case no 
évidence indicating even remotely that in the lag of the défendants' 
apparatus there is the function of the lag in the plaintifïs', nor is 
there found in the lag of the défendants' apparatus any élément of 
the theory involved in the lag of the invention of the patents. For 
lack of testimony on the subject, if for no other reason, we find that 
the défendants hâve not infringed. 
The decree below is affirmed. 



BUFFALO FORGE 00. v. CITY OF BUFFALO et al. 
(Circuit Court of Appeals, Second Circuit. Deceinber 11, 1918.) 

No. 54. 

1. Patents ®=532S— Anticipation or Approximation — Heating and Hu- 

MIDIFYING AlB. 

Neitiier anticipation of, nor close approximation to, plalntifE's method 
of heating and humidifying air, covered by Carrier patent. No. 854,270, 
claims 1, 3, 5, 6, and 7, held dlscoverable in the prior art 

2. Patents <©=>119 — Claims Covebing Method and Apparatus — Denial in 

Part. 

If Patent Office had granted claims both for a method of heating and 
humidifying air and apparatus to conduet the method, that faet would 
not hâve vitiated the patent, and, c?onversely, no more does the fact that 
it refused so to do, in the same patent at ail events. 

3. Patents <S=328 — Method of Heating and Humidifying Air— Infringe- 

MENT. 

Carrier patent, No. 854,270, covering a method of heating and humidify- 
ing air, held infringed by the heating and humidifj'ing apparatus of 
schools erected by défendant company in défendant City. 

4. Patents <S=>157(2) — Construction — Fihst Co-oedination of Peocess, 

Where an inventer was the flrst to co-ordinate and disclose a séries of 
opérations constituting a method to heat and humidify air, and air 
moistened by such method was a successful novelty, his patent is entitled 
to benevolent construction. 

5. Patents <®=3328 — Mechanicai, Pkocess — Method of HeatiNo and Humid- 

ifying Air. 

Method of heating and humidifying air covered by Carrier patent. No. 
854,270, claims 1, 3, 5, 6, and 7, a process involving only mechanicai and 
not Chemical opérations, held a patentable and meritorious mechanicai 
process. 

6. Patents <S=>7 — Processes. 

That the means, and the only means, of applying the process, are 
strict! y mechanicai, is of no moment, so far as patentability of the pro- 
cess is concerned ; but if the process, wlien distingulshed f rom the means 
of performing it, is new, useful, and intelleetually rises to the dignity of 
invention, it is patentable, if it falls within the meaning of the word "art" 
as used in the statute. 

<Ê=3For other cases see eame toplc & KEY-NUMBER in ail Key-Numbered DlgesU & Indexes 
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Appeal from the District Court of the United States for the West- 
ern District of New York. 

Suit by the Buffalo Forge Company against the City of Buffalo 
and Thomas & Smith, Incorporated. From decree for complainant, 
défendants appeal. Affirmed. 

Action is on claims 1, 3, 5, 6, and 7 of patent to Wlllls M. Carrier No. 854,270, 
granted May 21, 1907, for a "method. o£ heating and Iminidifying air." 

The patentee's stated purpose is to automatically regulate tlie température 
and humidity of fresli air especially in textile mills, and to do so "regardless 
of extemal atmosplieric conditions within limits," by introducing "into tlie 
air, water at properly regulated températures below the boiling point." 

The spécification, which remained substantially unclianged through Patent 
Office criticism, consists of two easily separable parts: (1) A description in 
gênerai terms of the process; and (2) an explanation of how the apparatus 
embodying the process and shown in the patent drawings should and would 
fonction. On this disclosure Oarrler originally rested both method and ap- 
paratus claims. The latter he was ordered to make the subject of a separate 
application. This patent accordingly Issued on the method claims only, and 
whether Carrier ever sought or obtalned a patent on his dlsclosed apparatus 
is not shown by this record. 

The patentee's description of hls process is as foUows : 

"In carrytng out the method forming the subject-matter of this Invention, 
warm or hot water at a température above that of the air and below the 
boiling point Is Intimately mixed with a current of air, preferably by dis- 
charging the water Into the air in a A'ery fine spray or mist. The water raises 
the température of the air, which. mil therefore vaporize and assimilate an 
amount of the water depending upon the rise In température of the air so that 
Its humidity is increased. A thermostat subject to the Influence of the heated 
and humidifled air contrôla means in the water supply System, whereby the 
water is malntained at the pi-oper température to ralse the température oS 
the air to the degree required for the air to become saturated wlth an amount 
of vapor sufflcient to give the deslred absolute humidity to the air when ralsed 
to the température at which It is to be utilized. The free water is separated 
from the air current and is preferably coUected, reheated and returned In 
the form of spray to the air, the same water with such additional amount 
as is necessary to malntain a constant volume of water being thus repeatedly 
drculated and used. Incidentally tbe air is thoroughly washed and cleansed, 
as the water sprayed into the air coUects the solid particles of dust and for- 
eign matter, which adhère to the free particles of water and are separated 
wlth the latter from tlie air." 

Of the claims in suit the flrst is most generîil, and Is as follows : 

"1. The herein deseribed method of humidifying air, consisting In causlng 
an intlmate contact of the air with water heated to a température above that 
of the air and below the boiling point, and automatically regulating the 
température of the water to maintain a practically constant température of 
the air, substantially as set forth." 

The Infrlngement alleged is embodied in the humidifying apparatus which 
is a part) of the heating plants of two public schools in the city of Buffalo. 
Thèse plants having been supplled to the city by the Intervening défendants, 
they hâve assumed the burden of défense. 

The District Court after overruliug several défenses (some not now in- 
sisted on) fouud the patent valid and infringed; whereupon défendants took 
this appeal, urging in this court: 

(1) Claims in suit are invalid on patents of the prior art; but 

(2) If Invention is dlsclosed It must réside only in the apparatus, which is 
not covered by this patent; but further , 

(3) Assuming valldity, Infrlngement is not proved; but, through ail thèse 
contentions runs appellants' principal point, viz.: 

(4) Carrier's method or process is nothing more than a description of the 
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functioniiig or opération of the apparatus he dlscloses, and it is therefore 
unpatentable. 

William N. Cromwell, Lewis T. Greist, and Franklin M. Warden, 
ail of Chicago, 111. (John Taylor Booz, of Chicago, 111., and William 
S. Rann and Frederick C. Rupp, both of Buiïalo, N. Y., of counsel), 
for appellants. 

Wilhelm & Parker, of Buffalo, N. Y. (Arthur E. Parsons, of Syr- 
acuse, N. Y., of counsel), for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] 1. 
Study of Carrier's plan of opération (without naming it as a process 
or method) clearly differentiates the prior art relied on by défend- 
ants.^ In the patentee's practice, air tempered (i. e., warmed if nec- 
essary) to 40°-45° F. is drawn from without a building into a spray- 
ing chamber, and there saturated (i. e., loaded with ail the humidity 
it can carry) with or by means of water warm enough to raise the 
température to approximately 60° F. It then passes over or through 
an apparatus, usually of baffle-plates, which removes the free water 
particles carried by the air, and then passes a thermostat of predeter- 
mined range, by means of which if the température falls below an 
approximate 60° water of greater heat is provided, while a rise above 
said température will by thermostatic actuation eut off the hot water. 
By entirely separate heaters, the saturated air is further warmed (to 
say 70° F.) before passing into the room for which it is destined ; such 
rise in température expands the air, and leaves any given cubic unit 
thereof with the prearranged relative humidity — because the vapor 
of saturation or dewpoint is distributed throughout whatever is thfe 
increased volume of a cubic unit of air saturated at (say) 60° F., and 
heated to (say) 70° F. 

Thus what Carrier automatically controls is the température of sat- 
uration, upon which can be predicated with reasonable accuracy (i. 
e., "within limits") the relative humidity of the air supplied to the 
room of destination. In se far as the few prior patents relate to any- 
thing more than machines for spraying or washing air, they dépend 
on hygrométrie control of and through humidity, not on thermostatic 
control through the température at which saturation is effected ; much 
less is there any prior showing of using a rise of température above 
that of saturation, to effect the desired relation of absolute and rela- 
tive humidities. We agrée with the court below that neither antici- 
pation, nor close approximation, is discoverable in the prior art, so 
far as shown in this record. 

[2] 2. Whether Carrier's disclosed apparatus reveals invention 
is a question not before us — and immaterial. If the office had grant- 
ed claims for both method and apparatus, that fact would not hâve vi- 

iBradford 222,234; Huck 476,274; Carrier 808,807; Cramer 813,083; 
C?ramer 821,989. 
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tiated the patent (Steinmetz v. Allen, 192 U. S. 543, 24 Sup. Ct. 416, 
48 Iv. Ed. 555)', and, conversely, no more does the fact that it refused 
so to do, in the same patent at ail events. Carrier had much the 
same expérience in the office as the patentée in Jackson v. Birming- 
ham, etc., Co., 79 Fed. at page 805, 25 C. C. A. 196, whose patent we 
sustained. No process patent is in theory either helped or harmed 
by the excellence or worthlessness of the disclosed apparatus by which 
it is illustrated. 

[3] 3. As for infringement, it is uncontradicted that the heating 
and humidifying apparatus of thèse Buffalo schools was erected in 
accordance with spécifications, which in our opinion might hâve been 
taken f rom Carrier's application.; We think it proven that défendants' 
device opérâtes on exactly the principle above summarized, and that, 
on every material point of dififèrence asserted by défendants, the évi- 
dence in rebuttal is destructive. This question of fact is sufficiently 
elaborated in the opinion below. 

[4, 5] 4. It cannot be doubted that Carrier discloses and claims a 
connected séries of steps or opérations for accomplishing a physical 
resuit, and this is often a fair définition of what is protected by a 
good process patent. Furthermore, he was the first to co-ordinate 
and disclose this séries of opérations, and while his resuit, humid- 
ified air, was in a sensé not new, air moistened by that method was a 
successful novelty. Therefore this patent is entitled to a construc- 
tion as benevolent as that given by us to the desiccated milk process. 
Merrell, etc., Co. v. Powdered Milk Co. (D. C.) 215 Fed. 922, affirmed 
222 Fed. 911, 138 C. C. A. 391. 

We do not, however, resort to construction in aid of the claims in 
suit; for assuming now, as proved, an intelligible statement of pro- 
cess, novelty, and thought of the grade of invention, this patent pré- 
sents acutely the problem stated by Justice Browri, in declaring that 
"it may be still regarded as an open question whether the patenta- 
biHty of processes extends beyond," those involving "a chemical or 
other similar elemental action," or can cover those necessarily in- 
volving mechanical opérations.^ 

This query bas been answered, with a fullness sufficient for the 
purposes of this litigation, by Expanded Métal Co. v. Bradford, 214 U. 
S. 366, 29 Sup. Ct. 652, 53 L. Ed. 1034, holding that a process involv- 
ing only mechanical opérations might be within the protection of the 
statute.' 

It is and always was true that the mère function or efïect of the 
opération of a machine is not patentable ; but, if a process be claimed 

2 Bisdon, etc., Works v. Medart, 158 U. S. 68, 15 Sup. Ct. 745, 39 L. Ed. 
899 ; Westinghouse v. Boyden, 170 U. S. 537, 18 Sup. Ct. 707, 42 L. Ed. 1136. 

3 See comment on this case in Macomber's Fixed Law of Patents (2d Ed.) 
p. 1011 ; and a full discussion of the effect of the Risdon and Westinghouse. 
opinions in "Patentable Processes," Harvard Law Review, vol. 19, p. 30. 
For a good illustration of how meritoripus processes were fitted to the Risdon 
Ca;se, before the Expanded Métal décision, see Cameron, etc., Co. v. Saratoga,, 
159 Fed. at pages 462, 463, 86 C. C. A. 483. 
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as a patentable art, the inquiry is vital whether the important thing 
disclosed is the method of procédure, or the particular means by which 
it shall or may be practiced. Expanded Métal Case, 214 U. S. at 
page 381, 29 Sup. Ct. 652, 53 L. Ed. 1034. 

If it is not reasonably possible to Separate the alleged process from 
the disclosed means, the former can hardly be more than the f unction 
(or at least a function) of the latter. This is no more than applying 
the doctrine of Leeds v. Victor, etc., Co., 213 U. S. at page 318, 29 
Sup. Ct. at page 500, 53 L. Ed. 805 : 

"A process and an apparatus by wliich it is performed are distinct things. 
They may be found in one patent ; tliey may be made the subject of différent 
patents." 

If such différence cannot be discovered, they cannot be two things ; 
therefore they must be one thing, i. e., one invention, and that one 
l's usually the means. 

[6] But that the means, and the only means o£ applying the process, 
are strictly mechanical, is a matter of no moment, so far as patent- 
ability is concerned. If the process, when distinguished from the 
means of performing it, is new, useful, and intellectually rises to the 
dignity of invention, it is patentable — if it falls within the meaning 
of the word "art" as used in the statute. 

The patent in suit responds to thèse tests, and this litigation affords 
an excellent illustration of their propriety. If Carrier had and were 
suing on a patent for the apparatus pictured and described in his 
spécification, it is very doubtful whether the humidifying plants of 
thèse Buflfalo schools would inf ringe ; mechanically there is but little 
similarity. But the séries of steps by which "within limits" dry cold 
air is transformed into an automatically steady stream of humid 
warm air are, in our judgment and that of the trial court, identical. 
Where this is the case, it is plain that means and process are sepa- 
rable, and the important thing is the process. 

For the foregoing reasons, we agrée that Carrier's is a patentable 
and meritorious mechanical process, and direct that the decree ap- 
pealed from be afîirmed, with costs. 
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VULCAN SOOT CLEAKER CO. v, AMOSKEAG MFG. CO. et al. 
(Circuit Court of Appeals, Mrst Circuit. November 6 and December 24, 1918.) 

No. 1356. 

1. Patents <S=»297(2) — Suit for Iniï.ingement — ^Pheliminart Injunction. 

It in wilhin the discrétion of the court to deny a preliminary injunc- 
tion in an infringement suit, altliougli the validity of the patent has been 
previously adjudicated. 

2. Pate7«ts ©=328 — Validity and Infringement — Boiler Flue Cleaner. 

Order denying a preliminary injunction against infringement of the 
Eichelberg and Hibner patent, No. 855,563, for a boiler flue cleaner, af- 
flrmed. 

Appeal from the District Court of the United States for the District 
of New Hampshire ; Edgar Aldrich, Judge. 

Suit in equity by the Vulcan Soot Cleaner Company against the 
Amoskeag Manufacturing Company and others. Complainant ap- 
peals from order denying preHminary injunction. Appeal dismissed, 
and case remanded. 

Thomas A. ConnoUy and Joseph B. Connolly, both of Washington, 
D. C. (Connolly Bros., of Washington, D. C, on the brief), for appel- 
lant. 

Nathan Heard, of Boston, Mass., for appellees. 

Before BINGHAM and JOHNSON, Circuit Judges, and BROWN, 
District Judge. 

BROWN, District Judge. This is an appeal from a decree of the 
District Court denying a pétition for preliminary injunction against 
infringement of letters patent No. 855,563, June 4, 1907, to Eichel- 
berger & Hibner, assignors to appellant, for boiler flue cleaner. 

The patent was held valid by the District Court for the Southern 
Division of the Eastern District of Michigan, as appears by its opinion 
printed in Vulcan Soot Cleaner Co. v. Diamond Power Specialty Co., 
237 Fed. 818, 151 C. C. A. 60. _ 

[1] One of the grounds assigned by the District Court for its re- 
fusai of a preliminary injunction is that the validity of the patent is 
at issue. The appellant upon its brief contends : 

"In the case of an adjudicated patent, there is before the court the decree 
of a court whlch establishes the fact of the patent's validity, not only against 
the original défendant and hls privies, but as against the world, and such de- 
cree is entitled to the same respect and considération as it has in the court 
enterlng it, and where application is made in another court for a preliminary] 
injunction, such court has no discrétion, iut is bound to grant it." 

With this statement we cannot agrée. 

While it is a rule of comity, convenience, and expediency that défér- 
ence shall be paid to the judgment of a co-ordinate tribunal sustaining 

<g=5For otlier cases see same topic & KEY-NXJMBER in ail Key-Numbered Digests & Indexes 
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the validity of a patent, its obligation is not imperative. "If it were, 
the indiscreet action of one court might become a précèdent, increasing 
in weight with each successive adjudication, until the whole country 
was tied down to an unsound principle." Mast, Foos & Co. v. Stover 
Mfg. Co., 177 U. S. 485, 488, 489, 20 Sup. Ct. 708, 710 (44 h. Ed. 
856). It is the primary duty of every court to dispose of cases ac- 
cording to the law and facts, and this requires that upon an applica- 
tion for the extraordinary remedy of a preliminary injunction a de- 
fendant shall hâve the right to ask for the independent judgment of 
the court upon a défense of invalidity. "It is only in cases where, in 
his [the judge's] ov^rn mind, there may be a doubt as to the soundness 
of his views that comity cornes in play and suggests a uniformity of 
ruling to avoid confusion, until a higher court has settled the law." 

The extent to which patent questions already adjudicated inter alios 
will be reconsidered on pétition for preliminary injunction must dé- 
pend largely upon judicial discrétion exercised according to the nature 
and complexity of the case, as well as according to the exigency of the 
situation. 

The record of a judgment sustaining a patent in litigation with 
others gives rise to a presumption of validity, but does not preclude 
an examination of the grounds upon which the judgment was ren- 
dered, nor the right of a défendant to contend that such judgment is 
wrong in fact or in law. While a défendant may hâve to overcomc 
the presumption that a judgment was right, it is in no sensé binding 
upon him. It is argument îrom an authority which he may question. 

[2] In the présent case the défendant contends that the patent in 
suit is invalid because anticipated by other structures applied to hor- 
izontal boilers, and that the limitation of the claims to soot cleaners 
applied to vertical boilers does not avoid anticipation. Ordinarily a 
mère change in the location of parts co-operating in the same way 
does not constitute invention, and it is not apparent that the applica- 
tion of plaintifï's soot-cleaning device to a vertical boiler was sub- 
stantially différent from its application to a horizontal boiler. In fact, 
upon pages 125-127 of the record are illustrations from plaintiff's cat- 
alogue showing its soot-cleaner applied to both horizontal and ver- 
tical boilers. 

In the opinion of the District Court for the Southern Division of the 
Eastern District of Michigan, printed in 237 Fed. 818, 151 C. C. A. 60, 
it was said of the prior art cited : 

"Nowhere in the art, however, is sliown a blowor, either of tlie multiple 
jet or sinsle .iet type, mounted on a vertical flue boiler to discharge iiito the 
outlet ends." 

So far as we are able to ascertain from this opinion, the prior art 
was held nonanticipatory because it did not disclose a blower mounted 
upon a vertical flue boiler as distinguished from a horizontal flue boiler. 

The Prescott patent. No. 838,898, is referred to as showing a rota- 
table arm discharging into the outlet ends of horizontal flues against 
the draft. 
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The Alexander patent. No. 848,082, also is the same in principle 
of opération. 

In view of the fact that the opinion in the former case fails to show 
that the limitation to vertical boilers was snfficient to avoid the défense 
of anticipation by horizontal constructions, we are of the opinion that 
although the District Court did not assign that as a ground of déci- 
sion it would hâve been a sufficient reason for refusing to regard the 
validity of the patent as established on a motion for preliminary in- 
junction, and the resuit reached being right, there is no occasion for 
our considering the grounds on which the motion was denied. 

The défendant urges that the distinction between vertical and hori- 
zontal boilers is so obviously without merit, and that as every feature 
of the plaintifï's device appears in structures having horizontal tubes, 
we should apply the décision in Mast, Foos & Co. v. Stover Mfg. Co., 
177 U. S. 485, 495, 20 Sup. Ct. 708, 44 L. Ed. 856, and dismiss the 
bill. See, also, Denver v. New York Trust Co., 229 U. S. 123, 136, 33 
Sup. Ct. 657, 57 L. Ed. 1101. 

Were the case before us upon a final record presenting no more than 
the présent record, we should feel compelled to hold that the patent is 
anticipated by the prior art structures using horizontal tubes, and did 
not involve patentable novelty. 

We are of the opinion that the appeal must be dismissed with costs 
to the appellee. 

We are further of the opinion that, unless suggestion is made with- 
in 10 days that plaintiff desires to présent in the District Court further 
and specified proofs to meet our présent findings, our order should 
also direct the District Court to enter a final decree dismissing the bill, 
with costs to the défendant. 

PER CURIAM. Upon considération of appellant's suggestion that 
it desires to présent in the District Court further proofs to meet the 
findings in our opinion, we are of the opinion that we should not direct 
the District Court to dismiss the bill, but that questions of the rel- 
evancy, weight, or sufficiency of the proofs suggested should be passed 
upon by that court in ordinary course. 

The appeal is dismissed, with costs to the appellees, and the case is 
remanded to the District Court for further proceedings in accordance 
with law. 
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CKOPP V. EEED- 

(Circuit Court of Appeals, Seventh Circuit. November 22, 1918.) 

No. 259é. 

Patents <©=>328 — Infbingbment — Concrète Mixeb. 

Tlie Reed patent, No. 939,629, for concrète mixer, clalm 1, field In- 
fringed by a new machine made by défendant after decree adjudging in- 
fringement by prior structures. Clalnis 2 and 4 held not infringed. 

Appeal f rom the District Court of the United States for the Eastem 
Division of the Northern District of Illinois. 

Suit in equity by Matthew Howard Reed against Andrew J. Cropp. 
From a decree adjudging him in contempt, défendant appeals. Mod- 
ified and affirmed. 

William N. Cromwell, of Chicago, 111., for appellant. 
George L- Wilkinson, of Chicago, 111., for appellee. 

Before BAKER, AESCHULER, and EVANS, Circuit Judges. 

EVAN A. EVANS, Circuit Judge. Pursuant to an opinion of this 
court (see 225 Fed. 764, 141 C. C. A. 90) a decree was entered hold- 
ing claims 1, 2, and 4 of patent to Reed, No. 939,629, valid. FuU dis- 
cussion of the patent there appears. 

After the decree was thus entered, appellant made other machines, 
resulting in this motion to punish him for contempt. Upon the hear- 
ing he was found guilty of contempt. 

Appellant claims that the machine, the manufacture of which is 
alleged to constitute a violation of the decree aforementioned, does 
•not in fact infringe claims 1, 2, or 4 of the patent. More precisely 
stated, appellant contends that claim 1 of the patent in suit should be 
restricted to a spring mechanism comprising a single spring and arc- 
shaped link. While conceding that, read literally, claim 1 is not so 
limited, appellant urges that to sustain its validity this court in its 
former opinion referred to and diiïerentiated the McKelvey and Abel 
patent by construing the élément: 

"Having an oi)erating lever, and spring mechanism connected witli the 
drum and lever adapted to positively hold the lever, shaft, and deflecting élé- 
ment when tlirown to the lirait of movement In either direction, substantially 
as set forth" 

— in such manner as to call for a particular mechanism such as was 
disclosed in drawings of the patent. With this contention we cannot 
agrée. The opinion reads : 

"If successful challenge of validity depended upon the Inventor's sélection 
of si)ring mechanisms found in other arts, e. g., those used for closing rain- 
water pipes, door hinges, cabinet flle covers, box covers, mowing machines, 
the proots hère would sustain the decTee. But if notice be taken of the state 
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of the particular art Involved, of the endeavors of others thereîn, or tlie ad- 
vance made by the patented mechanism In suit, Its conceded utility and efH- 
ciency In promotlng expédition and economy in opération, we believe a différ- 
ent View must be entertained." 

In other words, it was the use of a spring as an élément in a com- 
bination producing the resuit and reducing the amount of labor re- 
quired to secure it, that furnished the reasons for the conclusions 
which the court reached. We quote f urther : 

"In vlew of the obvious and beneficially new resnlt aecomplished by Reed, 
the suggestion that Eansome did not 'détail a spring or yielding meelianism 
because he * * * knew that any mechanie having auy slclll in tlie art 
would understand how to put lu a spring handle, or a spring dog, on to hold 
the handle In adjusted position,' * • * serve, not to detract from Reed's 
disclosure, but rather as critlcisms of his predecessors in the art." 

It is unnecessary to describe in détail appellant's structure. Adopt- 
ing the views quoted above, and construing this élément in this com- 
bination as we do, infringement clearly appears. 

Appellee was not restricted to the particular kind or form of a spring 
mechanism disclosed in the drawings of the patent. One élément of 
the combination was a spring mechanism — not necessarily the spring 
mechanism shown in the drawings — and this élément as one of a com- 
bination must be given a fair construction. On the strength of the 
former opinion, and upon our présent study of the patent, we con- 
clude this claim should be construed so as to cover appellant's struc- 
ture. 

As to claims 2 and 4, bcth narrower claims, we are satisfied that no 
infringement is disclosed by appellant's machine. By providing spe- 
cifically for "the drum having an arc-shaped terminal engaging the 
lever * * * " appellee secured a very narrow claim. Both are 
obviously narrower thjm claim 1, but they furnish added reasons for 
the construction given to the first claim. 

The decree of the court is modified, by limiting the finding of in- 
fringement to claim 1 of the patent. As modified, it is affirmed. Ap- 
pellee to recover his costs in this court. 



MARTIN V. NEW TRINIDAD LAKE A8PHALT CO. 93 

MARTIN V. NEW TRINIDAD LAKE ASPHALT OO., tilmited 
(District Court, D. New Jersey. January 2, 1&19.) 

1, Patents <S=>129 — License Contract — Suit for Royalties — Estoppel. 

A licensee under an apparently valid patent, when sued for royalties, 
niay not set up its Invalidity as a défense, unless prior to the period for 
which royalties are claimed lie gave the licensor such unequivocal no- 
tice of répudiation as would render him liable for infringement thereafter 
if the patent is held valid. 

2. Patents <S=3212(1) — License Contract — Construction. 

In the absence of an agreement by the licensor, in a contract granting 
a license under a patent to protect tlie licensee from infringements by 
others he is under no obligation to do so. 

At Law. Action by William D. Martin against the New Trinidad 
Lake Asphalt Company, Limited. On motion to strike out parts of 
answer. Motion granted. 

Condict, Condict & Boardman, of Jersey City, N. J., and Henry B. 
Johnson, of New York City, for plaintiff. 

Edwin F. Smith, of Jersey City, N. J., and L,. Laflin Kellogg, of New 
York City, for défendant. 

HAIGHT, District Judge. Although the notice of the motion is 
addressed to the whole of defendant's second amended answer, I 
hâve considered that the motion is really to strike out only the sev- 
enth and eighth separate défenses, both because they were the only 
parts of the answer which were referred on the argument, and be- 
cause a reply and a rejoinder hâve been filed to the other parts. In 
the seventh défense it is alleged that the patented processes, which 
were the subject-matter of the contract sued on, and of which the 
défendant was to hâve the exclusive use, were, subséquent to the 
making of the contract, used generally by others, whereby the défend- 
ant was deprived of the profits which it would otherwise hâve made, 
had such gênerai use not been permitted; that it called upon the 
plaintiff to protect the défendant "in its right to exclusive use," but 
that the plaintiff f ailed to do so ; that thereupon the défendant re- 
pudiated "ail obligations under said contract and stood out from un- 
der the protection thereof, and refused to pay the royalties provided 
for therein, and so duly notified the plaintiff." In the eighth défense 
it is alleged that patents were invalid ; that by reason thereof it re- 
pudiated ail obligations under the contract, etc., and so duly notified 
the plaintiff. The notice of répudiation referred to in each défense 
is that alleged to be contained in the answer interposed by the présent 
défendant in the suit instituted against it by the présent plaintiff, in 
the Suprême Court of the State of New York based on the same con- 
tract as is this suit, which action will hereafter be referred to, as it 
has been by counsel, as action No. 1. 

[1] The controlling question which is applicable to both défenses 
is whether that notice was sufficient. So far as the eighth défense is 
concerned, the rule pertinent to the question thus presented, which 

^=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered DIgests & Indexes 
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roay be deduced from the reported décisions and which is supported 
by reason, is this : A licensee under a license agreement, such as that 
upon which this suit is based, when sued for royalites payable un- 
der the agreement, where the patent which is the subject-matter of 
the Hcense, is apparently valid and in force (where it has not been de- 
clared invahd by a court of compétent jurisdiction or revoked by the 
Patent Office before the royalties bave accrued), may not set up the 
supposed invalidity of the patent and the conséquent failure of con- 
sidération of the agreement, unless, prior to the period for which the 
royalties are sought to be recovered, he has given to the licensor a 
distinct, definite, and unequivocal notice to the effect that he no lon- 
ger recognizes the binding force of the agreement, and that he will 
thereafter manufacture or use the article covered by the patent under 
a claim of right, founded upon the alleged invalidity of the patent, 
and in hostility to and défiance of the authority of the patent and the 
license, so that the licensor can thereafter proceed against him for an 
infringement of the patent, if he choose so to do. Lawes v. Purser, 
6 Ellis & Blackburn, 930; Martin v. New Trinidad Lake Asphalt 
Co., Ltd., 182 App. Div. 719, 170 N. Y. Supp. 234 (App. Div., Ist 
Dept. N. Y. Sup. Ct.) ; Skinner v. Walter A. Wood Mowing & Reap- 
ing Mach. Co., 140 N. Y. 217, 35 N. E. 491, 37 Am. St. Rep. 540; 
Hyatt V. Dale Tile Mfg. Co., 106 N. Y. 651, 12 N. E. 705 (quoted in 
fuU in 125 U. S. at 49, 8 Sup. Ct. 756, 31 L. Ed. 683; Marston v. 
Swett, 82 N. Y. 526 ; Skidmore v. Fahys Watch-Case Co., 28 App. 
Div. 94, 50 N. Y. Supp. 1016 (App. Div. N. Y. Sup. Ct., Ist Dept.) ; 
White V. Lee (C. C. Mass.) 3 Fed. 222; Brown v. Lapham (C. C. 
S. D. N. Y.) 27 Fed. 79; Mudgett v. Thomas (C. C. S. D. Ohio) 55 
Fed. 645, 648; Holmes, etc., v. McGill, 108 Fed. 238, 244, 47 C. C. 
A. 296 (C. C. A. 2d Cir.) ; Maçon Knitting Co. v. Eeicester Mills 
Co., 65 N. J. Eq. 139, 152, 55 Atl. 401. 

The décision of Judge Kirkpatrick in this district, in Moore v. Na- 
tional Water-Tube Boiler Co. (C. C.) 84 Fed. 346, did not deal with 
the question of notice, because, apparently, no notice of répudiation 
had been given, but it did hold, in the absence of notice, that in a suit 
for royalties the licensee cannot set up the invalidity of the patent as 
a défense. Lawes v. Purser, supra, and Marston v. Swett, 82 N. Y. 
528, were cited as authorities for that proposition. See, also, Amer- 
ican Street Car Advertising Co. v. Jones (C. C. N. D. N. Y.) 122 
Fed. 803, 808. 

While some of the above-cited cases define the character of 
the necessary notice more definitely than do the others, none differ 
as to the requirement of the notice or as to the fact that it must ab- 
solutely repudiate the license agreement, and ail rights conferred and 
obligations imposed thereby, so that the licensee may thereafter be 
treated as an infringer at the option of the licensor. They are there- 
fore ail alike in principle. There is every reason for requiring such 
a notice to be a definite and unequivocal répudiation, for as was said 
in the Skinner Case : 

"The licensor is not to be left in a doubtful or uneertain position. He must 
not be exposed to the double danger of being defeated In a suit fo^r iafringe- 



MARTIN V. NEW TEINIDAD LAKE ASPHALT CO. 95 

ment by a plea of lieense never effectually or authoritatively renouneed; 
or, if he sues for royalties, of being beaten because there was mefely an in- 
fringement, If anythlng." 

As it is within the power of the licensee to make his position clear 
and defînite, every considération of justice requires that he, not the 
Hcensor, should be held accountable for his failure to do so. It is 
necessary therefore to examine the notice rehed upon by the défend- 
ants to support the défense in question. The défendant having failed 
to pay the royalties which accrued subséquent to January, 1903, the 
plaintiff, in August of that year, instituted action No. 1 against him 
in the Suprême Court of New York, to recover the royalties which had 
accrued for the fîrst half of the year 1903, and some sums claimed to 
be due as royalties for prior years. An amended answer was fîled 
in that action, verified on August 8, 1904. The answer thus interposed 
is the one relied upon as notice of répudiation in this action. When 
that case came on for trial, the court held (as appears by the alléga- 
tions of the seventh and eighth separate défenses in this answer) : 

"That tlie évidence offered was in.sufficient to establlsh rescissioo or ré- 
pudiation of the eontract, and plaintifC recovered judgment against défendant 
upon the verdict of the jury for royalties under said eontract, for the first 
six months of 1903, and certain prior royalties." 

This judgment was affirmed by the Appellate Division of the Su- 
prême Court, without opinion (Martin v. New Trinidad Lake As- 
phalt Co., Ltd., 167 App. Div. 927, 152 N. Y. Supp. 1126), and by the 
Court of Appeals, likewise without opinion (Martin v. New Trinidad 
Uke Asphalt Co., Ltd., 222 N. Y. 547, 118 N. E. 1067). The answer 
in that suit was signed by the attorneys for the défendant and veri- 
fied by one of them. The pertinent allégations thereof, which were 
"upon information and belief," were that the patents which were the 
subject-matter of the lieense agreement were invalid "for want of 
invention and patentable novelty," and that because thereof, and "be- 
cause the method of processes of refining asphalt referred to therein 
were in gênerai use" by others than the Hcensor and licensee, the de- 
fendant "on or about the Ist day of January, 1903, repudiated ail 
obligation under said eontract and refused to pay the royalties pro- 
vided for therein, and it has not since said date paid any royalties 
thereunder, or acknowledged its liability to the said Wilkinson & 
Upham, or to the plaintiff therefor." This, at the best, was but a 
récital, upon information and belief, by attorneys, retained to défend 
a lawsuit, of "past events" to support the légal proposition which they 
advanced. It was in no sensé a déclaration of the defendant's "fu- 
ture" intentions, either in i"espect to a continuance of the use of the 
processes covered by the patent or of the authority — whether by vir- 
tue of the lieense or of the invalidity of the patents — under which it 
intended to use them, if it did so intend. I am utterly unable to con- 
ceive how it could in any sensé be considered such a definite and un- 
equi vocal notice as is required by the before-stated rule. If its al- 
leged répudiation of ail obligations under the eontract may be consid- 
ered as tantamount to a renunciation of the protection of the lieense, 
the notice of the répudiation was nothing more than a statement by 
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the attorneys as to the reason why the royalties for the period cov- 
ered by the suit had not been paid. For ail that appears the plaintiff 
might readily hâve understood, as the institution i>f the subséquent 
action seems to show that he did, that, if the répudiation referred to 
in the answer should not be established or held sufficient to justify 
the défendant in declining to pay the royalties, he would thereafter 
pay them. 

Could the plaintiff, therefore, on such a notice, hâve saf ely assumed 
that he could treat the license agreement at an end and sue the def end- 
ant as an infringer? I think not. Any doubt regarding the sufficiency 
of the notice should be resolved against the défendant, because it was 
within its exclusive power to make the notice definite and certain. 
This conclusion makes it unnecessary to consider any of the other rea- 
sons advanced by the plantiff in support of the motion to strike out 
the eighth défense. It seems an all-sufficient answer to the defend- 
ant's complaint — that it has been unable up to this time to hâve the 
question of the validity of the patents determined, and has been com- 
pelled to pay the royalties on what it considers invahd patents, pur- 
suant to a contract, which, because of such alleged invalidity, is with- 
out considération — that it has no one but itself to blâme, because it 
failed to give to the plaintiff the definite and unequivocal notice of ré- 
pudiation, which the law and justice entitled him to, and which it 
could hâve given if it had been so disposed. If notice of répudiation 
is essential to sustain the seventh défense, as counsel for both parties 
hâve apparently, and I think correctly, assumed (Skidmore v. Fahys 
Watch-Case Co., supra), then it clearly foUows that, for the reasons 
heretof ore advanced, the notice set forth in the seventh défense (which 
is the same as that set up in the eighth défense) was not sufficient. 
If the défendant was entitled to repudiate the contract because the 
patented processes were being used by others subséquent to the date 
of the contract, in the absence of some provision in the contract to 
the contrary, it should, on principle, be required to give as explicit 
and definite a notice of répudiation as where its asserted right to re- 
pudiate is based on the invalidity of the patent. In both cases, the 
ground upon which it bases its right to repudiate is a failure of con- 
sidération. On the other hand, if the notice of répudiation is not an 
essential prerequisite of répudiation on the ground of such user, then 
the striking out of the seventh défense will not ha<m the défendant, 
because the same substantive matters, with the exception of the par- 
ticular notice alleged in the seventh défense, are set forth in the first 
défense. 

[2] But quite apart from the question of notice, the seventh dé- 
fense fails to set up any matter which would bar the plaintiff's ac- 
tion. It at best merely allèges that others, during certain years, sub- 
séquent to the date of the license agreement, were infringing the pat- 
ents, the exclusive use of which that agreement gave to the défendant. 
It does not allège, however, that such infringements were with the 
plaintiff's consent or license. The license agreement (a copy of which 
is annexed to the complaint) contains no provision that the licensor 
would protect the licensee from infringements by others. In the ab- 
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sence of such a provision, there was no obligation upon the part of 
the plaintiff to do so. A?artin v. New Trinidad Lake Asphalt Co,, 
Ltd., 182 App. Div. 719, 170 N. Y. Supp. 234; Skidmore v. Fahys 
Watch-Case Co., 28 App. Div. 94, 50 N. Y. Supp. 1016, 1020 (App. 
Div. N. Y. Sup. Ct., Ist Dept.) ; National Rubber Co. v. Boston Shoe 
Co. (C. C. Mass.) 41 Fed. 48, 50; McKay v. Smith (C. C. Mass.) 
39 Fed. 556. 

The motion to strike out the seventh and eighth défenses of the 
second amended answer will be accordingly granted, W\Û\ costs. 



NEUMANN V. MORSE DRY DOCK & REPAIR CO., Inc. 

(District Court, E. D. New York. December 18, 1918.) 

Master axd Servant <S=5351, 385(17) — Wobkmen's Compensation Act — ^Ac- 

CEPTANCE OP COMPE^^SATION — EfIj-ECT. 

ïhough a steveclore présentée! a daim and accepted compensation un- 
der the state compensation law, held that, as tlie state Compensation Com- 
mission was witliout .jurlsdiction, tlie acceptance of compensation is not 
a bar to a libel in admiralty; the payments, if made by tlie employer, 
being déductible from the recovery, and, if made by the state, to be treat- 
ed as gratuities. 

In Admiralty. Libel by Cari F. Neumann against the Morse Dry 
Dock & Repair Company, Incorporated. On exceptions to answer. 
Exceptions sustained. 

Nathaniel Phillips, of New York City (William Godnick and Louis 
R. Bick, both of Brooklyn, N. Y., of counsel), for libelant. 
Henry C. Hunter, of New York City, for respondent. 

CHATFIELD, District Judge. This action is in admiralty for 
Personal injuries to a stevedore, who presented a claim and accepted 
compensation under the New York Compensation Law (Consol. 
Laws, c. 67} prior to the décision of the United States Suprême Court 
in Southern Pacific Co. v. Jensen, 244 U. S. 205, 37 Sup. Ct. 524, 61 
L. Ed. 1086, L. R. A. 1918C, 451, Ann. Cas. 1917E, 900. After the 
décision in that case he began the présent action. 

The respondent interposed as one défense that the libelant made the 
application above stated and accepted compensation in full satis- 
faction of his claim. The libelant now moves to strike out this dé- 
fense, upon the proposition that the moneys received under the Com- 
pensation Law were gratuities, or extrajurisdictional payments. This 
is opposed by the respondent on the authority of The Fred E. San- 
der (D. C.) 212 Fed. 545. On this theory it is urged that, although 
no common-law right of recovery exists, although the injured party 
must proceed in admiralty, and although the Employers' Liability or 
Workmen's Compensation Act of the varions states gives no addi- 
tional cause of action or right because of the exclusive admiralty 
jurisdiction under the United States Constitution (Southern Pac. Co. 
v. Jensen, supra), nevertheless the injured person may, by acts show- 
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ing an élection or voluntàry contract to accept compensation under 
the State law, estop himself, and thereby waive his rights in admir- 
alty. It siiould be noted that the Sander Case was earlier than the 
Jensen Case, and that it présents an apparently anomalous situation 
on the présent state of the law. 

Thus a contract which could not be enf orced, because the law cre- 
ating it is unconstitutional, and as to which the courts hâve no juris- 
diction, would, without conscious agreement on the part of the injured 
party, be left as the only protection of that injured party in collecting 
any future compensation, and valid as a défense to the employer. 

It seems more difficult to sustain the authority of the state Com- 
pensation Commission in a matter where they hâve no jurisdiction, 
and where they would hâve apparently no right to act outside of 
their jurisdiction, as an agent for the injured individual, than to 
hold, as did the Appellate Division of the Third Department, in the 
case of Sullivan v. Hudson Navigation Co. (and other cases) 182 App. 
Div. 152, 169 N. Y. Supp. 645, that the payments received by the 
injured party were paid under a mistake of law and that the state 
Commission had no authority at ail in the matter. 

If this money was paid under mistake of law, there would seem to 
be no reason for holding that the libelant's right to sue in admiralty 
had been lost, nor to hold that the libelant must as a condition pré- 
cèdent restore the money paid before suing to recover in admiralty. 
The case is not one of rescission of contract with a tender of con- 
sidération received. Drobney v. Lukens Iron & Steel Co., 204 Fed. 
11, 122 C. C. A. 325. 

It is, however, a situation where the money paid under the Com- 
pensation Law was on account of the injuries, and in so far as this 
money came from or belonged to the employer it should be treated 
as a payment on account, and would, of course, be déductible from 
the ultimate recovery, if there be any. In so far as thèse moneys 
came from the funds of the state of New York, or were in the nature 
of a gratuity, the libelant would be entitled to keep them as against 
his employer. Those questions can be disposed of at the trial. 

In the meantime the exceptions to the answer will be sustained. 



UNITED STATBS v. GRAY. 

fD-istrict Court, E. D. New York. June 25, 1918.) 

Bankbtjptcy (S=»48&— Offenses — Falbe Oath. 

A bankrupt, who on examlnatlon in a bankruptcy proceeding, In an- 
swer to a question requiring a statement of assets, willfully fails to state 
ail of such assets, Is guilty of making a false oath and punishable under 
Bankr. Act July 1, 1898, c. 541, § 29b (2), 30 Stat. 554 (Comp. St. § 9613). 

Criminal prosecution by the United States against Malvina Gray. 
On motion to set aside verdict. Denied. 

Melville J. France, U. S. Atty., of Brooklyn, for the United States. 
Robert H. Elder, of New York City, for défendant. 

^îSjFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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GARVIN, District Judge. Défendant has been convicted of will- 
fully and corruptly swearing falsely before a spécial commissioner in 
a bankruptcy proceeding, and now moves to set aside the verdict and 
for a new trial, claiming that perjury has not been proved. In my 
opinion, when the witness undertook to answer a question by which 
it was sought to ascertain what other places she had, and when she 
failed to state those places, such failure was équivalent to swearing 
to a statement of assets which was incomplète. The latter is perjury. 
United States v. Nihols, 4 McUan, 23, Fed. Cas. No. 15,880. 

Motion to set aside verdict denied. 



COMMERCIAL OABLE CO. t. BURLESON et aL * 

COMMERCIAL PACIFIC CABLE CO. v. SAMB. 

(District Court, S. D. New York. January 10, 1919.) 

1. Telegbaphs and TELEPHONES <S=>26% [New, vol. 7A Key-No. Séries] — ^As- 

SUMPTION or OONTEOL OF CaBLEB BT GoVEBNMBNT — LEGALrTT. 

Under Joint Resolution July 16, 1918 (Comp. St. 1918, Append. § 3115%x), 
authorlzing the Président during the contlnuanee of the war, "whenever 
he shall deem it necessary for the national security or défense," to take 
possession and eontrol of marine cables, the détermination by the Prési- 
dent that such necessity exists Is not subject to judiclai review. 

2. Telegbaphs and Téléphones <S=526% [New, vol. 7A Key-No. Séries] — As- 

STJMPTION OP CONTROL BT GOVBRNMENT LEGALITY. 

Joint Resolution July 16, 1918 (Comp. St 1918, Append. $ 3115% x), au- 
thorlzing the Président during the contlnuanee of the war to take posses- 
sion and eontrol of telegraphs and marine cables, is within the oonsti- 
tutional powers of Oongress, is not unconstitutional because compensa- 
tion for their use is deferred and to be flxed initially by the Président, 
and was an appropriate war measure, as placing in the Presldent's eon- 
trol as chief executive and head of the army and navy an essential instru- 
mentality both for military and naval opérations and in negotlation of a 
peace treaty. 
8. Wab (®=533 — CoNCLXTsioN — "Armistice." 

An "armistice" is merely a suspension of mUitary opérations, and has 
no effect to terminate the war. 

In Equity. Suits by the Commercial Cable Company and by the 
Commercial Pacific Cable Company against Albert S. Burleson and 
Newcomb Carlton. On motions to dismiss hills. Motions sustained. 

Thèse cases arlse on motions to dlsmiss two bills In equity for lack of ju- 
risdiction and for want of equity, and they therefore présent cases based al- 
together upon the allégations eontained in them. Each blll was similar, and 
the considération of one may be taken as applicable to both. They prayed an 
injunction against the défendants from interfering wlth the plaintlffs' property 
or business of which they had claimed to take possession. 

The Commercial Cable Company's biU allèges that It was a corporation of 
the state of New York, doing business in the city of New York, and engaged 
In the opération of a System of submarine cables in the Atlantic Océan to 
Canada, Newfoundland, the Azores, United Klngdom, and France; that on 
the 16th of July, 1918, the Oongress of the United States by Joint resolution 
(Comp. St 1918, Append. § 3115%x) authorlzed the Président during the con- 

4t=3For otber cases see same toplc & KEY-NUMBSR in ail Key-Numbered DisesU & Indexes 
•Reversed 250 U. S. 360, 39 Sup. Ct. 512, S3 L. Ed. — . 
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tinuation of the présent war, whenever he should deem It necessary for the 
national security and défense, to take possession of any marine cable and oper- 
ate the same for the duration of the war, and not beyond the date of the 
proclamation by the Président of the exchange of the ratifications of the 
treaty of peace; that on the llth day of November, 1918, an armistice was 
signed, suspending hostilities during the présent wur, and immediately there- 
after the duration of the war, within the purpose of the resolution, termi- 
nated ; that on the 16th of November, 1918, tlie défendant Burlesou, assuming 
to act under a proclamation of the Président, took possession of the plaintiff's 
cables, and also of the cables of the Commercial Pacific Cable Company, the 
other plaintifC, from, San Francisco to Ohina, Japan, and the Philippines, and 
to South America from the city of New York; that the proclamation of tha 
Président, on whlch the défendant Burleson acted, was dated November 2, 
1918, a copy of which was annexed, and asserted that the Président deemed it 
necessary for the national security and défense to take possession of ail 
marine cable Systems in the country; that the seizure was illégal and vold, 
because the war had terminated within the meaning of the resolution, be- 
cause Congress had no power to authorize possession to be taken under tne 
circumstances existing at that time, because it was not necessary for the 
national security and défense to deprlve the plaintiff of its property without 
due process of law and without compensation, because it was not for any 
public use, and because the défendant Burleson was not an impartial tribunal 
to détermine the plaintifE's compensation for the use of the cables; that 
proper and légal provision had not been made for the plaintiffs compensation, 
and that the purpose was to consolldate the plaintilï's System with that ot its 
competitor, the Western Union Telegraph Company, in violation of the Anti- 
Trust Act of Congress, and to suppress compétition between the two; that 
full, adéquate, complète, quick, and correct cable service had been given by 
the plalntifC throughout the period of the war to the government, whose 
messages had taken precedence over ail others; that there had been no 
complalntl on the part of the government, nor was there any occasion there- 
for, in the quick and accurate transmission of its messages ; that the plain- 
tiffs cables had been worked to their utmost capac-ity by a compétent stafC of 
officers and opéra tors ; that the service could not be increased and bettered ; 
that the opération of the cable Unes under the control of the défendant Burle- 
son would be less efficient and satisfactory to the government and the public, 
and that the ground given for the seizure was a mère prétest, without sub- 
stance or basis; that the ca,bles had theretofore been under the absolute 
control of officialsi of the United States, and that nothing had been doue by 
the plaintifE in their opération without the knowledge and approval of the 
Director of Naval Gommimications, whose every request and suggestion had 
been complied with by the plaintiff In every particular ; that the plaintiff had 
co-operated in a most rigid censorship, which was establlshed by the govern- 
ment, and had met ail demands and requests of the government fuUy and com- 
pletely ; that the transmission of cablegrams between America and Europe 
did not necessitate or justify the seizure of lO.CKK) miles of cable between 
San Francisco, China, Japan, and the Philippines, or the seizing of the cables 
from New York to South America, nor of those to Oliba and Mexico, nor the 
seizing of 13 cables across the Atlantic; that the seizing of such 13 cables 
did not fiicilitate in the slightest degree the transmission of government mes- 
sages; that they had been already worked to their utmost capaclty, as 
fully and efficiently as they could be worked if operated by the government; 
that the joint resolution of Congress was unconstitutional, in that compensa- 
tion was not provided beforé au impartial jury or commission; that the de- 
fendant Burleson was an improper and unfair tribunal to make a provlsional 
estimate of the plaintifE's damages; that the appeal to the Court of Clalms 
was illusory, because no provision was made for paying any Judgment that 
the plaintiff might obtain ; that there was no compulsory process by which 
a judgment of the Court bf daims could be collected, and that it was entirely 
voluntary with Congress whether such judgment should be paid or not ; that 
the défendant Burleson intended to consolldate the plaintifC's business with 
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that of tlie Western Union Telegrapli Company, so that its separate identity 
and business would disappear, and tlie plaintif!: woiild be forced to abandon; 
compétition thereafter and acquiesce in the défendant Burleson's plans for 
government ownersliip of tlie same— ail in violation of tlie Shermau Act. 

Tlie joint resolution under whicli the Président aeted contalned a provi- 
sion that .iust compensation should be made for possession of any cable 
selzed, in an aniount to be determined by the Président, and if the amount so 
determined was unsatisfaetory the person interested miglit receive 75 per 
cent, of the amount so determined and should be entitled to recover such fur- 
ther sum as might be awarded in aecordance with section 24, par. 20, anu 
section 145 of the Judieial Code (Act March 3, 1011, c. 231, 36 Stat. 1093, 
1136 [Comp. St. J 991, par. 20, and section 1136]). The flrst of thèse provisions 
authorized suits to be brought in the District Court, and the second a suit to 
be brought in the Court of Glaiins upoii clainis of similar chai'acter. 

By amendment to the bills the naine of the défendant Carlton was added 
wherever the défendant Burleson's name appeared, and an allégation was also 
added that the landings of some of the cables were in foreign couiitries, and 
seiKure of them by the United States would constitute a violation of interna- 
tional law, of which ail nations were properly jealous; tliat, if such seizure 
was obtained by consent, tlie consent would constitute in substance a treaty, 
which eould only be made with the concurrence of the Senate, whose consent 
had not been obtained. 

There were also, coupled with tlie motions, motions to strike out certain 
parts of the blU as irrelevant, impertinent, and scandalous ; but in view of 
the disposition made of the case thèse motions need not be set forth. 

Edward F. McLennan, Harold Harper, of New York City, and 
Charles N. Bracelin, for the motions. 

Charles E. Hughes and William W. Cook, both of New York City, 
opposed. 

LEARNED HAND, District Judge (after stating the facts as 
above). I shall dispose of this case upon the merits, and without con- 
sidering two questions raised which go to the jurisdiction of the court. 
The first is that the bills pray for injunctions against the United 
States; the second, that they are in efïect directed against the Prés- 
ident. The second question involves this : Whether a court should 
pass a decree which directly contradicts an order made by the Prési- 
dent, but which must necessarily be enforced only through sanctions 
dépendent upon his exécution of the writ. As the merits of the case 
involve questions of importance, it appears to me rnore désirable to 
base my décision upon them, only premising that the preliminary ob- 
jections I pass without deciding. 

The theory of the bills is twofold : First, that the seizure of the 
cable lines on November 16, 1918, was not justified by the joint reso- 
lution of July 16, 1918; second, that the resolution itself was an in- 
sufficient warrant, though its terms had been followed. I shall con- 
sider thèse in their order. 

[1] The joint resolution authorized the Président to seize any 
cables when he deemed it "necessary for the national security and dé- 
fense," and the bills insist that the issue is justiciable in this court 
whether there was any such necessity. The scope of the court's in- 
quiry need not concern me, for, if no inquiry whatever is possible, 
its scope is irrelevant. The plaintiffs assume, under the rule in such 
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cases as Field v. Clark, 143 U. S. 649, 12 Sup. Ct. 495, 36 L. Ed. 
294, American School of Magnetic Healing v. McAnnulty, 187 U. 
S. 94, 23 Sup. Ct. 33, 47 L. Ed. 90, Buttfield v. Stranahan, 192 U. 
S. 470, 24 Sup. Ct. 349, 48 L. Ed. 525, Union Bridge Co. v. U. S., 
204 U. S. 364, 27 Sup. Ct. 367, 51 L. Ed. 523, Interstate Commerce 
Comn. V. L. & N. R. R. Ce, 227 U. S. 88, 33 Sup. Ct. 185, 57 L. Ed. 
431, and Gegiow v. U. S., 239 U. S. 3, 36 Sup. Ct._ 2, 60 L. Ed. 114, 
that the grant given by the resolution of Congress is in effect limited 
by its right to delegate gênerai législative power. If so, they say, it 
can be extended only so far as to députe to an officiai, whether or not 
he be the Président, the duty of ascertaining a fact, or some facts, 
which Congress has made a condition upon the incidence of the légis- 
lative act. Moreover, since that incidence is dépendent upon an actual 
exercise of some intelligible décision upon the fact confided to the 
public officiai, his décision is reviewable to this extent: That there 
must be a tenable basis in the évidence f rom which a reasonable man 
could hâve reached the same conclusion. Thus it becomes justici- 
able, though to a limited degree. 

If it be admitted that the joint resolution falls within this class, it 
might still be contended that under the latitude extended to the rule in 
cases like Buttfield v. Stranahan, supra, and Union Bridge Co. v. U. 
S., supra, the question of fact intrusted to the Président could be 
considered to involve ail those matters of public policy v^^hich made 
up the national security and défense. In thèse cases it was held prop- 
er for Congress to députe to officiais the power to establish standards 
or norms of conduct to which the public must conform. This was 
certainly a very différent duty from ascertaining whether a fact de- 
fined in gênerai language had occurred. Even so, the décision would 
be justiciable, and it would become necessary to consider the alléga- 
tions in the bills; but I do not rely upon any such extension of the 
rule, because the joint resolution does not fall into the class of lég- 
islation which thèse cases control. It was not a rule for the future 
conduct of individuals, like most législation; it was the sovereign 
act of condemning the temporary possession of private property for 
public use, rather administrative than législative in its nature, as those 
terms are generally used, though it must, of course, proceed from 
Congress. As such the question is whether the use to which the prop- 
erty was condemned was a public use within the accepted rules, and 
how that use should be defîned. 

I may assume for the moment that the use intended was to put the 
property at the gênerai disposai of the Président in the discharge of 
some oJE his constitutional functions, without inquiry as to the spé- 
cifie purposes which he might hâve in mind. It is true that Congress 
might, if it chose, hâve required the Président to state the occasion 
which he thought made his possession necessary and the uses to which 
he would put it; but that is not the point. If he had asked of Con- 
gress the immédiate possession of the cables, would it hâve been law- 
f ul for them to consent to that possession, without reserve or question ? 
Had he been a private person, this clearly would not be the case; 
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some public use must hâve been disclosed, and the possession dedi- 
cated to it alone. The Président is, however, vested by the Consti- 
tution with certain duties in whose discharge he is exempt from in- 
quiry by courts. His discharge of those duties as the Constitution im- 
posed them is in the highest sensé a public use, and the committal to 
him of means to discharge them falls into the same category. There- 
fore, if the Président had asked of Congress the possession of prop- 
erty for use in his capacity, for example, as commander in chief, it 
would hâve been as lawful for them to intrust it to him without con- 
dîtion as though they appropriated money for his disbursement. 

If so, there was no reason why they should not hâve suspended the 
time of possession until in his judgment it became advisable that he 
should acquire it. Into the occasion of his necessity they need as little 
inquiré as though he had asked for it at once. Ail that was nec- 
essary was that he should ask for it in some capacity which the Con- 
stitution recognized. Furthermore, it is not necessary that the capac- 
ity should be expressly stated, so long as it is apparent that the prop- 
erty condemned was in its nature appropriate to the exercise of some 
constitutional function. I must assume that, when he required it, 
he required it by virtue of some constitutional power, so long as that 
might hâve been the case. 

The question is therefore rather of the power of Congress to con- 
demn property for the President's use within his limited powers, than 
of his exercise of them. The latter in any event must be exempt 
from impediment by individual interests before courts. If Congress 
hâve not the power, obviously it cannot put into the President's hands 
those instruments which may be essential to the discharge of his du- 
ties, except upon condition that he submit to a control from which 
in other respects he is exempt. That the Constitution should pre- 
scribe so unwprkable a System seems to me unthinkable. Without the 
co-operation of Congress the Président is substantially without means 
to exercise his prérogative. If he must justify before courts any oc- 
casion he may hâve to accept their assistance, government becomes in 
the final analysis not one of laws, but of courts. Cases such as Mitch- 
ell V. Harmony, 13 How. 115, 14 L. Ed. 75, and U. S. v. Russell, 13 
Wall. 623, 20 L. Ed. 474, are quite différent. There the power de- 
pended upon the common law, which imposed upon its exercise the 
condition that the emergency was actual. It became necessary to 
scrutinize the décision of the officer exercising the power, to ascertain 
whether it existed. 

Having such power, did Congress intend to bestow upon the Prési- 
dent possession at his mère assertion that he wished it? Without 
doubt. The language of the resolution is that he may seize the cables 
"whenever he shall deem it necessary"; his conclusion is the single 
condition. The occasion lent color to this interprétation. The war 
was at its height; the nation was using every energy and resource to- 
wards its effective prosecution. The Président, as its executive head, 
was responsible for its success, and the purpose of concentrating in 
him a power commensurate with that responsibility was obvious in 
ail contemporary législation. That Congress should hâve contemplât- 
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ed the possibility that he should be compelled at the suit of an indi- 
vidual to disclose and justify the reasons for his act is beyond pos- 
sibility. He had to act quickly, certainly, and without the trammels 
of courts or private interests. 

[2] Are there, then, constitutional powers of the Président to whose 
discharge the possession of such property was suitable? If for the 
moment one considers the question if it had arisen before November 
11, 1918, the answer is immédiate. Cable lines leading to the theaters 
of war, Europe and Asia, were obviously appropriate to the conduct 
of military opérations. I need hardly expatiate upon the vital ne- 
cessity of rapid communication to military success. Nor does it make 
the least différence whether the plaintiffs are right in saying that they 
were already giving as good service as could be obtained under gov- 
ernmental control. The single question is whether they possessed 
an instrument availabie for military use ; if so, the Président, as com- 
mander in chief, had the sole power to détermine whether it was wiser 
to acquire possession or to operate it otherwise. Nor do the cables 
leading elsewhere introduce any difficulty. The cables were already in 
one System of management and under one control, and it was not 
essential that only those which were immédiat ely important to actual 
military opérations should be taken. If the opération of those imme- 
diately necessary would be facîHtated by possession of ail, that was 
enough. But, indeed, it would be a lame compréhension of the scope 
and variety of modem war, which limited its activities to the immé- 
diate theater of military opérations. The espionage system of the en- 
emy, we are told, was not limited to belligerents — at least it may be 
so. Provisions for supplies and matériel could not be made without 
an eye to the resulting scarcity at home and the availabie substitutes 
abroad. In a war which has called for the last resources of the bel- 
ligerent powers, and where the United States was in active military 
co-operation with many of thèse belligerents, it is quite impossible to 
say that means of télégraphie communications anywhere in the world 
were not appropriate to its prosecution. If the Président, who by 
virtue of his office was charged with the successful conduct of the 
war, decided that any such means were necessary, his décision was 
final. 

[3] The plaintiffs do not, however, take that position. They rely 
upon the fact that after November 11, 1918, the war was from a mil- 
itary aspect closed, and that the powers of the Président had changed. 
By virtue of what fact did they change? Not by the intent of Con- 
gress, because the resolution expressly extends the powers until peace 
has been declared. Had they intended that a suspension of hostili- 
ties should terminate the right, they would not hâve said precisely the 
contrary. Nor did they change by any limitation of the Constitution 
that I know. Even if I were to assume that the power were only 
coextensive with a state of war, a state of war still existed. It is the 
treaty which terminâtes the war. The Protector, 12 Wall. 700, 20 
L. Ed. 463; Hijo v. U. S., 194 U. S. 315, 24 Sup. Ct.. 727, 48 L. Ed. 
994. An armistice effects nothing but a suspension of hostilities; 
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the war still continues.' Tt is true that a war may end by the cessation 
of hostilities, or by siibjugation; but that is not the normal course, 
and neither had hostihties ceased, nor had the enemy been subjugated 
in the sensé in which that term is used. There were still military op- 
érations, the armistice had not been carried out, and after it vvas, 
armed forces of the United States were in occupation of enemy ter- 
ritory, and were in European and Asiatic Russia, where, indeed, they 
still remain. The Président was still in command of thèse forces, and 
to their conduct télégraphie communication was still essential. Ail 
that the armistice could do was to introduce a new, though very vital, 
considération into bis décision; but it did not affect its finality. A 
court might conclude that there was no basis for the seizure, but a 
court would bave as little right to entertain the issue before as after 
the armistice. 

There is, moreover, another constitutional power of the Président, 
under which the seizure was justified, and which also dépends upon 
the existence of war — bis initiative in the making of treaties. War is 
not the release of primitive combative instincts ; it is an enterprise 
conducted for purposes consciously understood, whose realization 
gives to it its only rational significance.^ The national security and dé- 
fense is to be judged not by the immédiate présent, but by the sta- 

1 Oppenheim, International Law, vol. 2, War, §§ 231, 233, 2(iO-26(i. 

Section 231 : "Armistices or traces, in tlie wider sensé of the tenu, are ail 
agreements between belligerent forces for a teniporary cessation of hostili- 
ties. They are in no wine to be compared with peace, and ought not to be 
called temporary peace, becanse the condition of war remains Itetween the 
belligerents themselves, and between the belligerents and neutrals on ail 
points beyond the mère cessation of hostilities. In spite of such cessation 
the right of visit and search over neutj'al merchantmen therefore remains 
intact, as does likewise the right to capture neutral vessels attemptlng to break 
the blockade, and the right to seize contraband of war." 

Articles 36 and 37 of the Fifth Convention at the Second Hague Con- 
férence are as follows (translation): 

"Art. 36. An armistice suspends military opérations by mutual agreement 
of the belligerents. If its duration Is not determiried the belligerents may 
résume such opérations at any time provlded always that the enemy is ad- 
vlsed within the agreed time and in conformity with the conditions of the 
armistice. 

"Art. 37. An armistice may be gênerai or local. The first everywhere sus- 
pends military opérations between the belligerent states, the second only 
between certain parts of the belligerent arniies and within a fixed radius." 

2 Oppenheim, op. cit. § 54: "War is the contention between two or more 
States through their armed forces for the purpose of overpowering eaeh 
other and imposlng such conditions of peace as the Victor pleases." 

Section 66 : "Ends of war are those objects for the realization of which a 
war is made. In the beginnlng of the war its ends are determined by its 
cause or causes, as already sald. But thèse ends may undergo altération, or 
at least modification, with the progress and development of the war. No 
moral or légal duty exlsts for a belligerent to stop the war when his opponent 
is ready to concède the object for which war was made. If war has onco 
broken out the very national existence of the belligerents is more or less at 
stake. The rlsk the belligerents rim, the exertlon they make, the blood and 
wealth they sacrifice, the réputation they gain or lose through the changlng 
fortune and chances of war — ail thèse and many other factors work or 
may work together to influence the ends of a war so that eventually there 
is scarcely any longer a relation between them and the causes of the war." 
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bility of the ensuing state of peace. The terms of the final conven- 
tions, the success of the nation in açhieving the aims with which it 
set out, and which it may hâve adopted during the progress of war, 
are the measure of that security and défense. Those aims, whatever 
they are, are deemed essential to sonae vital national interest, not nec- 
essarily confined to freedom from immédiate invasion. It may de- 
stroy the. armed opposition of the enemy and whoUy fail in securing 
its défense of those interests. The Président is charged, by his func- 
tion of negotiating, for présentation to the Senate, a treaty of peace, 
with the duty of reducing to preliminary form the success which the 
arms of the nation may hâve made possible, His right to hold the 
cables for such purposes, if valid at ail, certainly was not aiïected by 
the armistice. 

Had the possession of the plaintiffs' cables any relation to the nego- 
tiation of peace? Obviouly the possession of some télégraphie com- 
munication is essential, leading not only to the immédiate place where 
the negotiations may go on, but to any part of the world which may 
be afifected by, or may affect, the resuit. Many nations hâve been in- 
volved; many may intervene in the conférence; no one can at the 
moment predict to what part of the world immédiate, secret, and 
rapid communication may become a vital necessity for the success of 
the nation's purposes. Again, as in assistance to the conduct of war, 
if the cables be appropriate to a discharge of the President's consti- 
tutional duty, the number seized and the service rendered under gov- 
ernmental opération is not open to examination. The décision may be 
wrong ; it may even be actuated by purposes other than those intended 
by Congress; but the relief is not from judges. The considérations 
which might dictate it are so obviously political in charactèr as to 
preclude the possibility of their public disclosure or of their judicial 
détermination. If possible, they are more foreign to the questions 
which courts may settle than those determining the propriety of the 
seizure of an instrument of active warfare. Whatever means are 
in their nature available to the successful conduct of negotiations are 
open to the Président to use while negotiating, if Congress chooses 
to put them at his disposai. 

It is true that, if the issues were justiciable, I am not prepared to 
say that the allégations of the bills would not présent a case. Taken 
f avorably, as I must take them, they say that the plaintiffs hâve given 
a service which in speed, in volume, in organization, and in secrecy 
has been ail that the property is capable of giving. I take this to 
include either separate opération or joint control. In any event, the 
defect, if it were strictly a defect, could be supplied by amendment. 
It is plain that marine cables cannot be used for anything but the 
transmission of intelligence, and such allégations seem to me unavoid- 
ably to présent for détermination whether the change in possession 
could improve the charactèr of the service, and so be necessary to 
the security and défense of the nation in the only respect in which it 
could assist in that défense. If that question were open to courts 
at ail, I cannot think of any assertions which would better serve to 
open it. The défendants' argument that a trial might involve polit- 
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ical considérations improper for disclosure only goes to the propriety 
of any trial at ail, not to the necessary inference f rom the allégations, 
if they be true. If true, there was no public necessity; hence the is- 
sue is well framed, if it is justiciable. I hold that it is not. 

The remaining question is simply of the adequacy of the provi- 
sions for compensation. The allégations touching the partiality of the 
défendant Burleson are irrelevant. He will not make the prehminary 
estimate of the compensation due, but the Président, who has not yet 
even deputed the défendant to advise him. But the whole question 
is irrelevant in any case, because of the resort given to the Court of 
Claims. If that be adéquate, the resolution is valid. Upon that ques- 
tion I am concluded by the décision of the Suprême Court in Crozier 
v. Kmpp, 224 U. S. 290, 32 Sup. Ct. 488, 56 L. Ed. 771. The lan- 
guage upon which the plaintiiïs rely to distinguish that case does not 
appear to m© to indicate that a similar provision hère should be con- 
sidered inadéquate. It occurs upon page 306 (32 Sup. Ct. 492) and 
refers to the intangible nature of the property taken, its possible 
importance to conduct of the government, and the pledge of good 
faith for payment. Of thèse the second tw^o certainly apply in the 
cases at har, and the first as well, as I understand the opinion. I 
assume that the reason why the Chief Justice referred to the in- 
tangible character of the property taken was because it was impossible 
in advance to détermine its value. The value of the temporary pos- 
session of the plaintiffs' cables is as diiificult of ascertainment. It was 
necessarily uncertain when that possession would begin and how long 
it would continue. How great would be the damage done could be 
ascertained only after a calculation which could not even approxi- 
mately be made in advance. Pressing necessities of the most vital 
nature required the power to be given, and did not admit of any pre- 
liminary appropriation. The same statute was considered in Cramp 
& Sons v. Curtis Turbine Co., 246 U. S. 28, at page 42, 38 Sup. Ct. 271, 
62 L. Ed. 560, and its scope somewhat Hmited; but it is clear that 
the court meant to repeat its décision that, when a public ofifiicer of the 
United States takes a patent right, it was by virtue of the right of 
eminent domain, and that a resort to the Court of Claims was adé- 
quate compensation. At least in the face of those déclarations it would 
be an obvions impropriety for a District Judge to hold otherwise. 

I conclude, therefore, that the seizure was within the powers con- 
ferred by Congress, ancillary to the constitutional powers of the Prés- 
ident, whose exécution it was intended to assist, and that the joint reso- 
lution gave adéquate compensation. Of the proposed conduct of the 
défendant in consolidating the cables under one management, whether 
or not it be in contravention of the Sherman Act, the plaintiffs are not 
in a position to complain. 

The motions are granted, and the bills will be dismissed, with costs. 
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In re MUNFORD. 
(District Court, E. D. North Carolina. January 7, 1919.) 

1. Bankbuptcy <SI=»143(8) — Pkoperty Vesting in Trustée — ^Dowee Rights 

OF WlKE. 

Wliere, under the state law, the wife of a bankrupt bas an Inchoate 
dower right ia liis équitable estâtes, and has joined witli him in mortgages 
under whlch liis realty is sold subséquent to bankruptcy, she has a dower 
right only in the surplus proœeds, and is not, as against the trustée, 
representing the unsecured creditors, entitled to the présent value ot" one- 
thlrd of the entire proceeds of the sale. 

2. Bankruptcy <S=»S53 — Doweb Inierest of Wife. 

Where the bankrupt's wife had an inchoate dower interest for llfe in 

the surplus proceeds of his lands sold under foreclosure, one-third of sucn 

surplus was directe<l to be invested in government bonds, to be held by 

the clerk after settlement of the estate. 

S. Bankruptcy <S=»4S2(3) — Administration of Estate — Axlowance dp At- 

TOKNEY'S FeKS. 

Under Bankruptcy Act 1898, § 64b (3), belng Oomp. St. § 9648, requlring 
the court to allow as costs of administration "one reasonable attomey's 
fee for professional services actually rendered * * * to thé petition- 
ing creditors in involimtary cases," such allowance inust be oonfined to 
payment for service actually rendered in flling the pétition and prose- 
cuting it to an adjudication. 

4. BankeUptcy <S=5482(3) — Administration of Estate — ^Allowance op At- 

torsey's Fées — "Duties Hebein Presoribed." 

Under Bankruptcy Act 1898, § &4b (3), being Comp. St. 1916, § 9648, 
authorizing the allowance of a reasonable attorney's fee for services 
actually rendered to the bankrupt "while performing the duties lierein 
prescribed," such duties are those required of the bankrupt for the bene- 
flt of the estate. 

5. Bankruptcy ©=»4 — Pubpose of Act. 

The purpose of the Bankruptcy Act is (1) to apply the property of an 
insolvënt person or coi-poration to the payment of the debts wlth as little 
expense and delay as Is consistent wlth their interests ; (2) to relieve the 
honest and unfortunate debtor from his debts, and glve him another op- 
portunity in the industrial life of the communlty. 

In Bankruptcy. In the matter of C. T. Munford, bankrupt. On 
exceptions to report of spécial master respecting allowance of dower 
to Mrs. J. Caroline Munford and allowance to attorneys. Exceptions 
sustained in part. 

Harry Skinner, of Greenville, N. C, for petitioner. 

S. J. Ëverett and Julius Brown, both of Greenville, N. C, for cred- 
itors. 

F. G. James & Son and F. C. Harding, ail of Greenville, N. C., for 
trustées. 

CONNOR, District Judge. C. T. Mitnford was, on the 22d day 
of September, 1916, adjudged bankrupt. A number of controverted 
questions having arisen in the course of the administration of the 
estate, an order of référence was made, appointing F. H. Bryan, 
Esq., spécial master, with direction to hear and report the évidence 
in regard thereto, together with his findings of fact and conclusions 
of law. 

igssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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It appears from his report that, prior to his adjudication, the bank- 
rupt was the owner of several large and valuable tracts of land and 
town lots, upon which he, together with his wife, Mrs. J. Caroline 
Munford, had executed mortgages to secure the payment of debts, 
for which his wife was not personally liable. Subséquent to the ad- 
judication, the several mortgages, pursuant to the power confer- 
red upon them, sold the real estate for sums aggregating $83,740.10. 
After discharging the debts secured by the mortgages, with the ex- 
pense incurred in making sales, the excess of $10,389.79 was paid to 
the trustées in bankruptcy, and is held by them for distribution among 
the unsecured creditors, subject to the dower right of Mrs. Munford, 
which she asserts in this proceeding. 

The master reports that, on the day of the sale, C. T. Munford, 
was 55 years of âge, and his expectancy, ascertained by référence to 
the mortuary table (Rev. 1905, §' 1626), is 17.4 years. Mrs. Munford 
was, on the same day, 48 years of âge, and her expectancy is 22.4 
years, being 5 years irii.excess of the expectancy of her husband. The 
master finds the value of her dower interest to be $3,613.26, one-third 
of the amount derived from the sale of the real estate, after paying 
the mortgage indebtedness. He ascertains the présent value of this 
amount to be $912.23. This resuit is reached by calculating that she 
will survive her husband 5 years, and adopting the expiration of his 
expectancy as the date upon which her right to dower will become 
consummate. 

To this conclusion Mrs. Munford excepts and insists : 

(1) That she is, as against the trustées, representing the unsecured 
creditors, entitled to the présent value of one-third of the entire pro- 
ceeds of the sale of the real estate. 

(2) That, in ascertaining the présent value of this sum, she is entitled 
to hâve her expectancy placed at 11 years- — that being the period fixed 
by the tables for a person who has reached 65 years, her âge at the 
date of the anticipated death of her husband. 

[1] The rights of Mrs. Munford are dépendent upon, and fixed by, 
the law of North Carolina. They are not controlled, or afifected by, 
the provisions of the Bankrupt Law. Révisai 1905, c. 78, § 3083 (Acts 
1868-69, c. 93, § 32), provides that— 

"Wldows shall be endowed as at eommon law, as in this ehapter defined." 

Section 3084 provides that, upon the death of her husband intestate, 
every married woman shall be entitled to an estate for her life in 
one-third in value of ail the lands whereof her husband was seized and 
possessed at any time during coverture. The statute provides the 
procédure for the allotment of dower upon the death of the husband. 
Prior to 1868, a widow was endowed only of lands of which the hus- 
band died seized and possessed. In Thompson v. Thompson, 46 N. 
C. 430, it was held that the widow of a mortgagor deceased was en- 
titled to dower in the equity of rédemption, or other équitable estate, 
owned by her husband. It was held in Caroon v. Cooper, 63 N. C. 
386, that upon the death of the husband, possessed of an equity of 
rédemption, the widow was entitled to hâve the two-thirds of the 
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mortgaged land sold in exonération of her dower. Euffin v. Cox, 
71 N. C. 253; Overton v. Hinton, 123 N. C. 1, 31 S. E. 285. 

In Gwathmey v. Pearce, 74 N. C. 398, the wife having joined her 
husband in the exécution of a mortgage upon land in which, under the 
act of 1868, she had an inchoate right of dower, which was sold un- 
der the power contained in the mortgage, she was permitted to prove, 
as a debt against the estate of her husband, and share in the gênerai 
assets, the value of her dower — one-third the value of the mortgaged 
lands. The court regarded her right as the same as if she had mort- 
gaged, for the security of her husband's debt, her separate real estate, 
making her, to the extent of the value of her dower, a surety of the 
husband. In that case the court treated the entire one-third of the 
price for which the land was sold under the mortgage as the measure 
of the value of her dower. The question as to the "présent value" 
was not raised or referred to. 

In Gore v. Townsend, 105 N. C. 228, 11 S. E. 160, 8 h. R. A. 443, 
it is held that the wife, who has joined her husband in the exécution 
of a mortgage, was entitled, in exonération of her dower, to hâve the 
Personal estate of her husband applied to mortgage debt. In Southern 
Loan & Trust Co. v. Benbow, 135 N. C. 303, 47 S. E. 435, it is held 
that the inchoate right to dower, while not an estate in her husband's 
land which can be assigned or conveyed by the wife, is a valuàblë 
right; that its release, by way of mortgage, to secure her husband's 
debt, constitutes a valuable considération, and will sustain a promise 
on his part to pay the value thereof. 10 A. & E. Enc. 143. It is held 
in this State that, until the death of her husband and the allotment of 
dower, the widow has no présent estate or title to any part of her 
husband's lands. Fishel v. Browning, 145 N. C. 71, 58 S. E. 759. 

Référence to the text-books does not aid in fixing the character of 
the wife's inchoate right to dower in her husband's lands. Scribner 
says: 

"It is dlfficult to State wlth précision the nature or qualities of Inchoate 
dower Interest, wheii considered as a part of the husband's proi)erty. A cer- 
tain vagueness of expression uniformly characterlzes the discussions on the 
subject, and thèse discussions are cominonly atteuded with unsatisfactory ré- 
sulta. • » * Although, therefore, an inchoate right of dower cannot be 
properly denomlnated an estate In lands, nor a vested interest therein, and 
notwithstanding the difflculty of deflning with accuracy the précise légal quali- 
fies of the interest, it may, nevertheless, be f airly deduced f rom the authorities 
that it is a substantial right, possessing, in contemplation of law, the at- 
tributes of property and to be estimated and valued as such." Dower, 5. 

Mrs. Munford would hâve been entitled, for the protection of her 
inchoate right of dower, releaSed by joining her husband in the exé- 
cution of the mortgages, to redeem the land, and as against the heir 
and creditors of her husband the excess sold in exonération of her 
dower. 10 A. & E. Enc. 166. She would hâve been entitled to a de- 
cree in a court of equity directing the sale of the several tracts of 
land in such manner as to exonerate her dower, but it is apparent that 
she would hâve derived no benefit f rom doing so. The several tracts 
were mortgaged to amounts approximating their fuU value. She there- 
fore sustained no injury by permitting the mortgagees to sell free of 
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her dower right. It would seem that, upon the authorîty of Gwath- 
mey v. Pearce, supra, she may hâve waived her claim to dower in the 
proceeds, and proven as a créditer her claim for the value of her in- 
choate dower right in the land. She would, however, encounter prac- 
tical difficulty in ascertaining to what amount she would hâve been 
entitled. 

Having elected to claim her dower in the proceeds, the question 
arises : What is the extent of her right and its présent value ? 

She contends that, as against the trustées, she is entitled to the 
présent worth of one-third of the entire proceeds of the land. The 
question presented by this contention has not been decided by the Su- 
prême Court of this state. Référence to text-books and décisions of 
other courts, in which the wife is entitled to dower in the équitable 
estâtes of the husband, does not sustain her contention. 

In 2 Jones on Mortgages, 1693, it is said : 

"A widow, who has joined her husband in a mortgage of land of whieh he 
is seized, is In equity entitled to dower in the surplus money, arising from a 
foreclosure sale of the property, after satisfying the mortgage debt. To the 
extent of the debt secured by the mortgage, In which she released, her dower 
interest is extlnguished, and she is dowable only in the surplus. The surplus 
stands in the place of the equity of rédemption, and retains ail the properties 
of realty, and does not become personalty for the purpose of distribution 
among the next of Mn." Seribner, Dower, G07 ; Hall's Adm'r v. Whlte, 114 
Va. 562, 77 S. E. 474 ; Titus v. Neilson, 5 Johns. Ch. (N. Y.) 452 : Denton v. 
Nanny, 8 Barb. (N. Y.) 618 ; Vartie v. IJnderwood, 18 Barb. (N. Y.) 562 ; Kelth 
V. Trapier, Bailey Eq. (S. C.) (750) &i. 

This is the gênerai rule. 10 A. & E. Enc. 169. 

[2] The next, and most difficult, question for solution is the method 
of securing the right to the wife, pending the life of her husband. Pri- 
er to the adoption of mortuary tables, which the courts accept as 
évidence upon which the expectancy of a person entitled to an estate 
for life in money may be ascertained, much doubt was expressed wheth- 
er there was any basis upon which the présent value of such inter- 
ests could be ascertained. In Titus v. Neilson, 5 Johns. Ch. (N. Y.) 
452, Chancelier Kent directed that one-third of the surplus proceeds 
from the sale of lands mortgaged by the husband and wife jointly, 
sold after his death, be invested in government stocks and the inter- 
est paid to the widow during her life. In Denton v. Nanny, supra, 
the Chancelier says: 

"The widow does not ask to hâve this money put into her immédiate pos- 
session. She would hâve no right to that. But she insists that the residuum 
of the subject mortgaged, not required to satlsfy the mortgage debt, whethev 
It exists in lands unsold, or in the proceeds of lands sold, * * * shall be 
so appropriated as to secure her dower, should she survive her husband. 
This, I think, she is entitled to hâve done." 

The same course was pursued in Vartie v. Underwood, supra. 

In Herbert v. Wren, 7 Cranch, 370, 3 L. Ed. 374, Judge Marshall 
directed that the fund representing the dower interest, the husband 
being dead, be invested and the interest paid to her during her life, 
unless both parties censented to the payment of a sum in gross in 
lieu of dower. It is held by some courts that, unless ail parties in 
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interest consent, the présent worth of the dower interest in funds 
derived from sale of the lands, in which she is entitled to dower, will 
not be paid to the widow. This appears to be the rule in Virginia. 
10 Am. & Eng. Enc. 181 (note). 

In several states statutes hâve been enacted empowering the court 
to ascertain the présent value and pay it to the widow. Such stat- 
utes apply only when the husband is dead and the widow's dower 
right has vested. As said by Ruffin, C. J., in Atkins v. Kron, 43 N. C. 
1, and other chancellors, it is difficult to adopt a satisfactory basis 
upon which to fix the expectancy of the widow and ascertain the prés- 
ent value of her dower. The mortuary tables are only évidence to be 
considered with other évidence relevant to the question. When, as in 
this case, the husband is living, with an expectancy of 17 years, the 
problem is burdened with uncertainty. There are so many contin- 
gencies involved that any resuit is spéculative. 

It is doubtful whether courts, under such conditions, should, with- 
out the assent of ail persons interested, dispose of property rights. The 
légal statutory right of the parties is fixed, easily protécted and en- 
for ced. The investment of the fund and pay ment of interest to the 
husband, or the assignée of his interest, until the dower right vests, 
secures to the widow her dower right, which may be enjoyed by re- 
ceipt of the interest during her life, with the payment of the corpus, 
representing the reversion, to the heir or his représentative. Is it not 
more in accord with that certainty, which is "the mother of quietness 
and repose," and the beneficent policy of the law which seeks to pro- 
tect and secure an income to the widow when deprived of the support 
of her husband, to hold the fund for that purpose, than, by resorting 
to a spéculation based upon a spéculation, give her, 17 years before his 
death, a sum arrived at by a mère guess? As illustrative of the diffi- 
culty experienced in reaching a reasonably satisfactory basis for 
fixing the présent value of Mrs. Munford's dower right, she, with 
much force, insists that, if she shall, as the court is asked to assume, 
survive her husband, she will, at his death, be 65 years of âge, with an 
expectancy of 11 years. 

In Brown v. Brown, 94 S. C. 492, 78 S. E. 447, the court approved 
the rule laid down by Chancellor Walworth in Jackson v. Edwards, 
7 Paige (N. Y.) 386, which was followed by the spécial mastef for 
ascertaining the présent value of the dower when the husband was 
living. The court in that case dealt with the question only incidentally. 
It was not the point in controversy. 

In the absence of a statute empowering the court to ascertain and 
pay to Mrs. Munford what may, by spéculation, be supposed to be 
the présent value of her dower right, or the consent of ail parties in 
interest to the payment of the amount fixed by the spécial master, a 
decree will be signed directing the trustées to invest one-third of the 
surplus of the proceeds of the sale of the lands mortgaged, in Unit- 
ed States Lfiberty Bonds, and upon final settlement of the estate de- 
liver them to the clerk of this court at Raleigh, to be held for the 
purposes indicated herein. A decree will then be signed, protecting 
the interest of the parties. As the trustées do not except to the find- 
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ings of the spécial master, if Mrs. Munford shall elect to accept in 
lieu of her dower the amount, $912.73, found to be its présent value, 
a decree may be drawn confirming the report in that respect. 

The exceptions to allowance to attorneys will be disposed of sep- 
arately. 

[3] 1. The master recommends that an allowance of $1,250 be made 
to the attorneys for the petitioning creditors. The creditors insist that 
this amount is excessive. The authority for allowing counsel fées 
to attorneys for petitioning creditors in involuntary cases in bank- 
ruptcy is found in section 64 (3) of the act (Act July 1, 1898, c. 541, 
30 Stat. 563 [Comp. St. § 9648]). Collier on Bankruptcy (Uth Ed.) 
985. The allowance is confîned to — 

"one reasonable attorney's fee for the professional services actually rendered, 
Irrespective of tlie number of attorneys employed, to the petitioning creditors." 

To such allowance the petitioning creditors, or their attorneys, are 
entitled, as a matter of right. The sole question, open for the action 
of the court, relates to its amount. The amount must, of course, 
be reasonable, and be determined upon the évidence of the service 
performed and its value. 

"The amount to be allowed rests in légal judgment and judielal discrétion, 
but not in unrestrained discrétion." In re Williams (D. O.) 240 Fed. 788. 

In exercising légal or judicial discrétion, the court should endeavor 
to ascertain the rule or principle by which other courts in like cases 
hâve been governed, taking. into account such modifying conditions or 
circumstances as may be found in the instant case. 

The principles upon which, in view of the language of the statute 
and the purpose of the Congress in its enactment, allowances to at- 
torneys for petitioning creditors, in involuntary cases, should be made, 
was carefuUy considered by Judge Brawley, and his conclusions stat- 
ed with his usual clearness, in Re Goldville Mfg. Co. (D. C.) 123 Fed. 
579. In that case he dealt with almost every phase of the question 
relating to allowance of attorneys in involuntary proceedings in bank- 
ruptcy. The learned judge said: 

"That discrétion should be exercised to carry eut and efïectuate the légis- 
lative will, and the courts cannot honestly disregard the manifest policy of 
the law, which looks to great economy of administration. * * * That 
discrétion must be in accordance with, and not in conflict with, the policy of 
the law." 

It is uniformly held, and is in accordance with the plan provided by 
the act for dealing with such cases, that the allowance is to be con- 
fîned to "services actually rendered" in filing the pétition and prose- 
cuting it to the adjudication of the bankrupt. When this is accom- 
plished, the estate passes under the jurisdiction and control of the 
court and its officers ; the interest of the petitioning creditors, usually 
a small minority in number and amount of the gênerai creditors, is 
merged into that of ail of the creditors. The purpose of the act, the 
seizure and administration of the property of the bankrupt for the 
benefit of ail the creditors, is accomplished. There is neither neces- 
sity nor opportunity for the attorney of the petitioning creditors to 
255 F.— 8 
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render "actual service" to the estate. The suggestion, therefore, that 
the attorneys in this case "hâve been diHgent and faithful for nearly 
two years, * * * ^^(j largely through their efforts the amount in 
the hands of the trustées is as large as it is," while true, cannot be tak- 
en into considération in fixing the allowance. 

In rendering service after the adjudication and élection of the 
trustée, counsel were serving their clients, whose claims they held for 
collection. Other creditors had employed other counsel, and the es- 
tate is charged with counsel fées of an attorney for the trustées. I 
find that, of the 116 creditors who hâve proven debts, counsel for 
petitioning creditors represent 43 in number ; the amount, however, 
is more than one-half of the whole. The bankrupt had, within four 
months of his adjudication, executed a deed of assignment of his stock 
of merchandise. This was the principal and sufficient act of bank- 
ruptcy upon which he was adjudged a bankrupt. He had, more than 
four months prior thereto, executed mortgages or deeds of trust on 
real estate. There was no complication in regard to either of thèse 
transactions. He admitted insoîvency and offered a composition, to 
which the requisite number of his creditors did not assent, and it was 
not confirmed. The attorneys for petitioning creditors appeared be- 
fore the court and objected to the confirmation. There was no liti- 
gation in connection with the proceeding. 

It is true, as f ound by the spécial master, that the attorneys suc- 
cessfuUy resisted the acceptance of the offer of a 10 per cent, compo- 
sition, and that the creditors will, in this proceeding, receive approx- 
imately 40 per cent. This should be taken into considération in fixing 
the amount of the allowance. The lands were sold by the mortgagees 
or trustées to whom they were conveyed, and the debts, in regard to 
which ther€ was no controversy, paid ; the excess, constituting a large 
portion of the assets for distribution, paid to the trustées. The stock 
of goods was sold by the trustées. From thèse sources the bulk of 
the assets for distribution were derived. An examination of such cases 
as I find in the Fédéral Reporter brings me to the conclusion that an 
allowance of $750 to the attorneys will be ample. For such services 
as they shall hâve rendered in securing the enlargement of the vol- 
ume of the assets for distribution, in which their clients share, they 
will, as they are entitled, receive compensation from them. 

In fixing the allowance, I am not inadvertent to the zeal and skill 
displayed by counsel in the prosecution of this proceeding, nor to the 
Personal' and professional courage manifested; but much of this serv- 
ice relates to the administration of the estate, causing the stock of 
goods and the lands to bring more than they otherwise would hâve 
done. It is not included, either by the language or the gênerai scope 
of the act, in services for which an allowance may be made to be 
paid by the trustées. In Re Harrison Mercantile Co. (D. C.) 95 Fed. 
123, in response to a claim for such services, Philips, J., said: 

"It Is further claimed by thèse attorneys, as a basis of their compensation, 
that they induced several bidders to attend the sale of the property of the 
bankrupt * * * Presumptlvely, and naturally enough, Interested credi- 
tors in the estate would either attend In person, or be represented at such 
sale, to see that the property be not sacriflced, as they are the especial bene- 
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flciarles In the product of the sale. No provision of the Bankruptcy Act even 
squints at an allowance against the estate for sucli service." 

[4] 2. The next exception is directed to the allowance of $500 to 
the attomey of the bankrupt. The act, by section 64 (3), provides 
for the payment of — 

"one reasonaWe attorney's fee to the banlirupt, in Involuntary cases, while 
performing the dufies herein prescribed, • • * as the court may allow." 

What has been said in regard to the principle by which the court 
should be guided in the exercise of its légal discrétion, in regard to 
allowances to attorneys for petitioning creditors, is equally applicable 
hère. The further limitation is imposed that an allowance can be 
made only for such service as is rendered to the bankrupt "while per- 
forming the duties imposed upon him by the act." This excludes 
compensation for service rendered the bankrupt prior to filing the 
pétition, resisting the adjudication, or in proDosing or urging the ac- 
ceptance or confirmation of a composition. The statute, by section 7, 
imposes the duty upon the bankrupt to attend the first meeting of the 
creditors and to file schedules of bis debts and property. For nec- 
essary assistance in discharging thèse duties he is entitled to one rea- 
sonable counsel fee. In Re Mayer (D. C.) 101 Fed. 695, Seàman, 
Judge, says that the power to make the allowance is — 

"limited in strict accord with the gênerai ténor and spirit of the enactmenr, 
and neither express nor intend an allowance for the défense of the bankrupt 
through the course of the proceedings In matters involving his Personal liabili- 
ty. * * * The duties to be performed by the bankrupt in the proceedings 
are prescribed in section 7, and ail relate to attendance and service of pre- 
sumptive beneflt to the estate, with the possible exception of attending at 
'the hearlng upon hls application for a discharge.' The préparation of sched- 
ules by the bankrupt in involuntary cases, and his attendance on compulsory 
examinatlons before the référée, are matters in discharge of hls duty, for the 
beneflt of the estate, and each may require the services of an attomey, for 
which the estate thus receiving the benefit is chargeable for reasonable com- 
pensation ; but, in conformity with the puriwses of the act, the allowance 
must be made 'sparingly and with great caution.' * * * The test for com- 
pensation out of the estate is whether the service is rendered in the per- 
fonnance of the banknipt's duty in aid of the estate and its administration, 
and not whether the bankrupt stands in need of the service of counsel for 
his Personal benefit and protection in any of the proceedings. No sanction 
appears in any of the provisions for an allowance in the last-mentioned view, 
and its adoption would violate the gênerai consistency of the act for securing 
economy In administration." 

The judge states that the allowance usually made in the district 
(E. D. Wisconsin) for service in drafting schedules is from $25 to 
$50, according to the extent — the work is mainly clérical. 

In the Goldville Mfg. Co. Case, supra, the attomey for the bankrupt 
was allowed $200. I do not find that, in any case reported, an allow- 
ance of $500 to the attorney for the bankrupt has been made. No 
such allowance has been made in this district. The spécial master says, 
and in this I concur, that $500 — 

"would poorly corapensate the attomey for the time, study, and attention that 
he has glven the matter, and for the time that he has had to be away from his 
office attending to différent phases as they arose." 
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He also calls — 

"spécial attention to the sehedules prepared by him. They are the neatest 
and most accurate that I hâve seen." 

Conceding ail of this, as is donc, it is manifest that there was no 
duty imposed upon the bankrupt by the law or the orders of the court 
in the course of administration, requiring the aid or service of an at- 
torney for which an allowance of $500 should be made. No charges 
of fraud or concealment of assets, or other improper conduct, hâve 
been made. No opposition was made to his discharge. The property 
scheduled consisted of tracts of land and town lots, a stock of goods, 
and a few choses in action of small value. The lands were sold by 
those who held mortgages, and the goods by the trustées. The adju- 
dication vi^as m'ade without opposition. The on' - meeting had before 
the court was to hear the report of the référée upon the proposition 
for a composition; the only question presented was whether a ma- 
jor ity in number and amount of the creditors had accepted. The 
sehedules were not complicated or difficult of préparation, and, al- 
though skillfully and well donc, required no study or large profes- 
sional learning. 

A number of complications, giving trouble to the trustées and cred- 
itors, arose in the course of administration, growing out of claims 
made by the bankrupt and his wife. Without criticizing the course 
pursued, it is apparent that much of the Avork imposed upon the trus- 
tées and the attomeys for creditors for the bankrupt and the trustées 
was caused by thèse complications. They pertained to the administra- 
tion of the estate, did not involve or resuit in litigation, and cannot be 
considered in fixing the allowance to the attorney for the bankrupt. 
For services rendered the bankrupt and his wife, which were valu- 
able, the attorney should be paid by them, and not the creditors. In 
view of the scale of allowances made for such services as were ren- 
dered, within the provisions of the act, in this and other districts, an 
allowance of $200 is made. 

3. The next exception relates to the allowance of $500 as made to 
the attorney for the trustée. The authority for making this allowance 
is found in section 62, as of "the actual and necessary expenses in- 
curred by officers in the administration of estâtes." The spécial mas- 
ter reports : 

"For the multitude of papers that he has had to draw, and the sales and 
resales that he has had to attend, and the time and attention that he has 
had to give, this is a small allowance." 

It appears that two tracts of land and three town lots scheduled by 
the bankrupt were under mortgage. They were sold for $83,740.10. 
Some of them were resold, upon advanced bids. Mrs. Munford had 
mortgaged her separate property for $10,000 to secure her husband's 
debt, and he executed to her for indemnity a second mortgage on a 
portion of his real estate. The crops on the farms were also mort- 
gaged. Thèse conditions, with other questions arising during the ad- 
ministration of the estate, required the services of a skilled attorney. 
It is conceded that the counsel retained by them, with the approval 
of the court, has rendered valuable and efficient service. 
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The estate has been wisely managed by the trustées, litigation avoid- 
ed, and the interests of the creditors in ail respects conserved and 
promoted. To March 12, 1918, the trustées had received $29,669.49 
and paid out $10,659.52. Their report was submitted to the credi- 
tors and approved. I am of the opinion that, taking into considéra- 
tion the conditions found by the spécial master, the allowance to the 
attorney for the trustées is just and reasonable. The report in that 
respect is confirmed. 

An order will be .signed directing the trustées to pay the attor- 
neys for the petitioning creditors $750, the attorney for the bank- 
rupt $200, and the attorney for the trustées $500. I concur with 
the spécial master in regard to the high character, business abili- 
ty, and expérience of the trustées, and their wise management of 
this estate. The statutory commissions, paid them jointly, of $466.- 
69, are totally inadéquate compensation for the time consumed and 
responsibility imposed by their office ; but, as said by the spécial mas- 
ter, they will find their compensation in the consciousness that they 
hâve discharged a difficult responsibility with intelligence and fidelity. 
The compensation to the spécial master was fixed by the parties. His 
report discloses careful considération, intelligent compréhension, pow- 
er of analysis, and clarity of expression. 

[5] The purpose of the Bankruptcy Act is : (1) To apply the prop- 
erty of the insolvent person or corporation to the payment of the 
debts with as little expense and delay as is consistent with their in- 
terests. (2) To relieve the honest and unfortunate debtor from his 
debts and give him another opportunity in the industrial life of the 
community. 



ABAMS V. OSLEY et al. 

(District Court, N. D. Georgla, E. D. January 9, 1019.) 

No. 37. 

1. BANKRurTcy iS=3303(3) — Conveyances to Wife Tubouqii Son — Stjfficien- 

CY OF EVIDEXCE. 

Bankrupt's conveyances to wife througli son hcld fraudulent under évi- 
dence In his trustee's suit to cancel them. 

2. ArpEAL AND Erroe <S=al(M4 — Master's Report — Exceptions — Immatehi- 

ALITY. 

Exceptions to master's report, going to his rullng as to burden of proof 
on défendants, and as to effect of certain évidence, are iramaterial, 
where évidence absolutely required master to hold, as he dld, adverse! y 
to défendants. 

In Equity. Pétition for cancellation of conveyances by A. C. Adams, 
trustée in bankruptcy, against Patrick Osley and others. On défend- 
ants' exceptions to the master's report for petitioner. Exceptions over- 
ruled, and report confirmed. 

Scott Berryman, of Bowman, Ga., and Horace & Frank Holden, of 
Athens, Ga., for plaintiff. 

Stephen C. Upson, of Athens, Ga., for défendants. 

<g=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Equitable Pétition for Cancellation of Certain Conveyances. 

NEWMAN, District Judge. This case was referred to Austin Bell» 
Esq., as spécial master, and his report is as f ollows : 

"I, the undersigned, to whom as spécial master the issues In thé above 
matter were referred, to ascertain and report the facts, respectfully report 
as f ollows; 

"That said Issues were brought on for hearlng, and I was attended upon 
said hearing by counsel for the plaintlff and counsel for the défendants, and 
that testimony was adduced in said matter, the sténographie minutes of whieh 
are herewlth iiled. 

"This is a case brought by A. O. Adams, trustée of J. J. Osley, a banknipt. 
The plaintlff by his pétition seeks to cancel certain deeds and transfers of 
bond for title, to wit: 

"I>eed from J. J. Osley to Patrick Osley, bearing date of December 8, 1913, 
to 31 1^ acres of land, considération $3,500, recorded February 12, 1M7, in 
the clerk's office of Hart county, Georgia. 

"Deed from Patrick Osley to Mrs. Emma Osley, bearing date of December 
19, 1913, reciting a considération of $3,500, describing the same land, recorded 
February 12, 1917, in the clerk's office of Hart county, Georgia. 

"Transfer by J. J. Osley to Patrick Osley of a bond for title from C. C. 
Boise to J. J. Osley, bond for title covering 380 acres of land In Madlson 
and Hart counties, Georgia, the considération expressed In the transfer being- 
$10,000, the transfer bearing date of December 8, 191& 

"The transfer of the same bond for title, reciting the same considération, 
from Patrick Osley to Mrs. Emma Osley, the transfer bearing date of Decem- 
ber 19, 1913. 

"Conclusions of Law. 

"It is contended by the défendants In this case that the trustée cannot main- 
tain this suit because, say the défendants, he did not represent creditors 
who were creditors prlor to December 8, 1913, the date the deed and trans- 
fer of bond for title from J. J. Osley to Patrick Osley bear. This proposition 
is not Sound. A moment's reflection wlll suffice. The deeds and transfers of 
the bond for title were recorded on February 12, 1917. Under the évidence 
the physieal possession of the propertles was never changea at any time. 
There is no question but that some of the creditors represented by the trustée, 
notably Denny & Son and the Bank of Bowman and others, were creditors 
prior to that time. Suppose Denny & Son, or the Bank of Bowman, had re- 
duced their claim to judgment, and had sought to enforce same by levy and 
sale of this property, and a clnlm had been filed by Mrs. Emma Osley, claim- 
ing under the deeds now sought to be establlshed in this case, would she hâve 
been heard to say that those creditors could not attack her deed as fraudulent 
on the ground that it was not actually executed in 1913, and on the ground 
that it was a voluntary conveyancè, without considération, made for the 
purpose of hindering, delaylng, and defraudlng them? Most certainly not. 

"Then the trustée stands in their shoes, and then this contention of the 
défendants is disposed of. 

"This being a transaction between husband and wife and son, and attacked 
by creditors as fraudulent, the wife now seeklng to hold the property In 
question vmder the deeds so attacked, the burden is on the défendants to show 
valid considération and good faith of the transaction. 

"Conclusions of Fact. 

"This is a case where a father iindertook to deed ail of his property through 
his son to his wife. The creditors attack the conveyances as fraudulent. 
The burden was thereby shifted to the défendants, and the défendants hâve 
not only failed to carry this burden, but the évidence in the case carrles 
this case far beyond that of suspicion, and establishes by a prépondérance of 
the évidence that the en tire transaction was a fraudulent scheme on the part 
of ail the défendants to put the property of J. J. Osley beyond the reach 
of his creditors. 
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"In tlie flrst place, J. J. Osley testifled tliat he sold ail of his property to 
his son. and his son, in turn, sold it to J. J. Osley's wife. The fact that a 
man sells out everything he has in a lump is a suspicious circumstance witUn 
Itself. 

"J. J. Osley testifled on one occasion that the deed was made to secure a 
debt of $3,500, as recited in the deed. He testifled on anotlier occasion that it 
was an absolute conveyance. J. J. Osley testifled that his son, Patrick Osley, 
let him hâve about $7,000 in money prior to the exécution of the deed, and 
that on the dellvery of the deed and transfer of the bond for title Patrick 
Osley paid him somo $400 or $500. In the next breath he testifled that he 
paid him $7,000. He then stuck to the $7,000, and swore that he paid it 
to him in cash money in the office of Alex S. Johnson, an attomey, at Koyston, 
Georgia; that he paid him in actual cash. Patrick Osley contradicted him 
on this proposition. Patrick Osley swore that he paid him $7,000 in cash, 
but he was just as positive that it was not paid In Alex Johnson's office. Jv 
J. Osley and Patrick Osley both swore that Mrs. Emma Osley paid over to 
Patrick Osley, at the time the deed and transfer from Patrick Osley to Mrs. 
Emma Osley bear date, the sum of $13,500 in actual cash money; that Mrs. 
Osley had saved up that much cash money over in Madlson county on a farm, 
and yet prior to that time, when J. J. Osley needed some cash, to the amount 
of $.3,500, he executed a securlty deed to C. O. Boise in order to obtain money, 
his wife having at that time, accordlng to the évidence of thèse witnesses, 
some $13,000 in cash money in the hoir s (the évidence is she did not keep It in 
bank). J. J. Osley testifled that in 1913, when he received this $7,000 from 
his son,' he did not owe a dollar In the world. He further testifled that he 
tried to make his own bread and méat on his farm, and that his annual ex- 
penses were not over $300 to $500, and yet inside of five years we find this 
same man a voluntary bankrupt. He offered no explanatlon as to the dis- 
position of this $7,000. 

"Patrick Osley's testimony was equally as far-fetched as that of J. J. Osley. 
He did not undertake to explaln how he came by $13,000 in actual cash. 

"Mrs. Emma Osley was not put oh the stand by either side. 

"The above extracts from the évidence of J. J. Osley and Patrick Osley are 
but an index to their entire testimony, the whole of which Is so Improbable 
and uunatural as to be rendered unbellevable. 

"The deeds from J. J. Osley to Patrick Osley and from Patrick Osley to 
Mrs. Emma Osley appear to hâve been written on forms printed by Bennett 
Printing & Stamp Company, Atlanta, Georgia. They bear a water mark, to 
wit, 'Courier Bond.' The plalntifE introduced Mr. W. O. Bennett as a witness. 
Mr. Bennett testifled that he is président of the Bennett Printing & Stamp 
Company, of Atlanta, Georgia ; that he has been connected with the con- 
cern twenty-four years. He swore that the Bennett Printing & Stamp Com- 
pany did not use 'Courier Bond' pai>er for printing blank forms prior to August, 
1916; that prior to that time they used a paper known as the 'Purchasé 
Bond.' 

"In describing the 31i^ acres of land the following language Is used ; 'On 
the south by lands of L. S. Strickland and Mrs. Lillle McGarity.' According 
to the évidence, Mrs. Lillie McGarity is the widow of John McGarity. John 
McGarity owned the land referred to as bounding the SlVa-acre tract on the 
south in his llfetime. John McGarity died, according to the évidence, in 
1915. 

"The évidence further shows that this 31i,4-acre tract deeded by J. J. Osley 
to Patrick Osley was part of a 56%-acre tract of land bought by J. J. Osley 

from Mrs. M. V. Brewer and . J. J. Osley testifled that, when he made 

the deed to the 31^ acres to Patrick Osley and transferred the bond for title 
to the 380 acres, he sold to Patrick Osley every foot of land that he owned, and 
yet we flnd J. J. Osley, on the 27th day of November, 1915, deeding to L. W. 
Dorough the balance of this 56% -acre tract, ofE of which the 31% acres was 
deeded to Patrick Osley, to wit, 25 acres. J. J. Osley ofCered no reasonable 
explanatlon as to why, in 1913, he deeded only 31 V2 acres to Pat, reservlng 25 
acres that two years later he was to deed to K W. Dorough. The only ex- 
planatlon is that the 25 acres was already deeded to Dorough, and that the 
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fleed to Pat was executed after the date of the Dorough deed. In fact, J. J. 
Osley swore that at the time he made the deed to Pat to the SI 1/3 acres he 
deeded to him every foot of land he owned. If thls Is to be believed, then 
according to hls own testimony the tltle to the 25 acres hnd already passed 
out of him. 

"J. J. Osley made other deeds in 1915, and, strange to note, and rather 
signlflcant, Pat's deed carries everythlng up to the boundaries of the tracts 
deeded to other parties in 1915. 

"A>ecording to tlae évidence of J. J. Osley, it was his eusfora to withhold 
deeds from the records (the deeds to Pat and Mrs. Emma Osley were iiot re- 
conJed for over four years), and yet a number of deeds were introduced from 
varions parties to J. J. Osley, and thèse deeds show invarial)ly tliat they 
were recorded within a few days of their exécution, possibly with one or two 
exceptions. 

"J. J. Osley has been in possession of the land ail the while sluce 1913, Just 
as prier to that time. He swore that he had never told any one of the trans- 
actions between hlmself aud his son and his wife. 

"The inconsistencies mentioned reflect the entire évidence of the case ; and 
it is the opinion of the master that the défendants not only failed to carry 
the burden, and show that thls transaction was fair and for a valld c-onsldera- 
tion, but the évidence shows overwhelmingly that the défendants conspired to 
put the property of J. J. Osley beyond the reach of his creditors. ïhe évi- 
dence fairly reeks wlth unexplained circumstances pointing only to this con- 
clusion. 

"The conclusion is inévitable that the deeds and transfers of the bond for 
tltle were ail made at the same time. 

"Under the évidence of Mr. Bennett, a disinterested witness, It is impossible; 
that thèse deeds could hâve been written prier to August, 1916. Under the 
other évidence in the case, the deeds were certainly written and signed not 
earlier than 1915; and I find, as a matter of fact, that the deeds and trans- 
fers of the bond for title sought to be canceled were executed between August, 
1918, and February 12, 1917, and were without considération, and made for 
the purpose of hindering, delaying, and defrauding the creditors of J. .1. 
Osley, known to ail the défendants. The creditors represented by the trustée 
in this suit were creditors long before this time. 

"The défendants contend that there is no évidence that A. C. Adams is 
trustée of J. J. Osley, bankrupt. The entire record from tlie bankruptcy 
court was introduced in évidence. Be that as it may, the plaintifï afflrmatlve- 
ly allèges in paragraph 1 of his pétition that he is trustée for J. J. Osley, 
bankrupt, and this is not denied by the défendants. It is therefore to be taken 
as true. [English v. Arizona] 214 U. S. 359, ,361 [29 Sup. Ct. 658, 53 U Ed. 
1080]. 

"After careful and painstaking considération of the testimony, I flnd that 
the deed to the 31^^ acres of land from J. J. Osley to Patrick Osley, and the 
deed from Patrick Osley to Mrs. Emma Osley to the same tract of land, and 
the transfer of the bond for title from J. J. Osley to Patrick Osley, to an 
equlty in 380 acres of land, and the transfer of the same bond for title from 
Patrick Osley to Mrs. Emma Osley were without considération and made for 
the purpose of hindering, delaying, and defrauding certain of the creditors 
of J. J. Osley, represented by A. O. Adams, trustée for J. .1. Osley, bankrupt, 
whieh was known to ail parties concemed in the drawing and exécution of 
the papers." 

In conclusion, the master says: 

"I therefore reconimend that a decree be entered flnding thèse conveyances 
void, and that the title to said property be decreed to be in the trustée of 
J. J. Osley, bankrupt." 

[1, 2] The évidence abundantly supports the conclusion of the mas- 
ter in this case ; indeed, to me seems to require it. At ail events, there 
is no sufficient ground to justify sustaining any of the exceptions to 
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the report. Those exceptions which go to the master's ruling as to the 
burden of proof, and as to the effect of certain évidence, are wholly 
immaterial, because it seems to me that the évidence absolutely re- 
quired the master to hold as he did. There was abundant évidence to 
justify him in holding that the deeds were made for the purpose of 
hindering, delaying, and defrauding creditors, as charged in the péti- 
tion. 

The exceptions are overruled and tlie report confirmed. 



In rc AlIKRICAN PAPER CO. 
roistrict Court, D. New Jersey. Januai-y 22, 1019.) 

1. Bankruptcy (S=:3387 — Indorseiîs — Disciiaege. 

Notwitlistanding New York NeRotialile Instruments Lnw, declaring that 
a person seeondarily liable m discharged by the release of the principal 
debtor, the assent of the holder of a note to a composition ofïered by 
the mal;er does not, nnder Bankrviptcy Act, § 16 (Coinp. St. § 9600), dis- 
charge tlie iudorspr, for the diseharge of tlie niaker is brought about by 
opération of law, and not the voluntary act of the parties. 

2. Paymext <S=341(1) — Application by Court. 

When neither debtor nor créditer makes application of payment, they 
cauRot do so after eontroversy or litigation bas been instituted, and the 
court should niake tlie appropriation in accordance with équitable princi- 
ples. 
S. Payment ©=14 — Application. 

Wlien the security is the sanie, it is the rule in the fédéral courts, as 
well as in the state of New .lersey, to apply a payment without désigna- 
tion first to the oldest obligation. 

4. Payment ©=340(1) — Application — Effect or Security. 

When the security is not the same, the rule is to apply an undesignated 
payment to the obligation least secured, or whose secnirity is most pre- 
carious. 

5. Bankruptcy ©=^27;! — Application of Payment.s — Rules. 

Where tlie trustée in bankruptcy agreed with a créditer that bonds 
held by the créditer should be retained and applled as a gênerai payment 
upon its claim, rule for a])plication of payment stated, and payment di- 
rected applied first to debts least secured. 

6. Bankruptcy (©=273 — Payments. 

Where trustée in banki-uptcy conseiited to a creditor's rétention of 
bonds held as collatéral, and the payment was suflic-ient, in connection 
with dividends received by créditer on claims for which bankrupt was 
only secondarily liable, to pay ail aniounts for which bankrupt was pri- 
marily liable, and leave a sui^ilus applicable to payment of claims for 
which bankrupt was only secondarily liable, the créditer was entitled to 
retain dividends on claims for which the bankrupt was secondarily liable, 
mitil it received full payment, but trustée was subrogated to future 
dividends. 

7. Bankruptcy <S=273 — Application of Payments. 

W^here a creditor held bonds of a bankrupt, and after bankruptcy the 
trustée agreed tliat they should be applied by the creditor to its claims, 
but no mode of application was agreed upon, the court, in making ap- 
plication, will détermine the matter as of the tiine of Isanliruptcy, and 
not the date \Ahen the tnistee agreed that the creditor might apply the 
bonds to payment of its claim. 

<g=3For other cases see same topic & KBY-NUMBER ia aU Key-Numbered Digests & Indexes 
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In Bànkruptcy. In the matter of the American Paper Company, 
bankrupt. On review of referee's order subrogating the trustées of 
thé bankrupt to the rights of Wilkinson Bros. & Co. in its claim filed 
against another bankrupt. Order reversed. 

See, also, 243 Fed. 753. 

McDermott & Enright, of Jersey City, N. J., for trustée. 
Allan C. Rowe, of New York City, for Wilkinson Bros. & Co. 

DAVIS, District Judge. The American Paper Company, herein- 
after called the Paper Company, Wilkinson Brothers & Co., herein- 
after called the Wilkinson Company, George F. Hills Company, here- 
inafter called the Hills Company, and the Webb Folding Box Com- 
pany, hereinafter called the Webb Company, did business with one 
another. Ail of said companies, with the exception of the Wilkinson 
Company, became bankrupt; the Paper Company on July 10, 1914, 
the Webb Company on July 27, 1914, in the district of New Jersey, 
and the George F. Hills Company on July 8, 1915, in the Southern 
district of New York. A claim was filed against the Paper Company 
by the Wilkinson Company, which after some modification was allow- 
ed on December 22, 1915, as follows: 

(1) Merchandise, open account $ 2,171.3() 

(2) Six notes of American Paper Company 13,780.15 

(3) Tliree notes of American Paper Company, indorsed by George F. 

Hills Company 3,014.12 

(4) Four Fey notes, indorsed by American Paper Company 2,208.69 

(5) Two Tucker notes, indorsed by American Paper Company 1,027.48 

(6) Twenty-one notes of Webb Folding Box Company, indorsed by 

American Paper Compai>y, and protest tees 10,729.32 

(7) Sixteen notes of George F. Hills Company, indorsed by American 

Paper Company 12,038.57 

$44,989.60 

At the time of filing the said claims the Wilkinson Company held 
as security for its debt first mortgage bonds of the Paper Company 
amounting at par to $38,000. In January, 1916, it was agreed be- 
tween the Wilkinson Company and the trustée of the Paper Company 
that the said bonds should be retained by the Wilkinson Company and 
applied as a gênerai payment upon its claim against the Paper Com- 
pany, and that the said claim be reduced thereby to $6,967.69. There 
was no agreement whatever between the trustée of the Paper Com- 
pany and the Wilkinson Company as to how the said bonds should be 
applied in payment of the various items in said claim, and this con- 
test really results from the manner in which they are sought to be 
applied. The Wilkinson Company filed a claim against the Webb 
Company, but the Paper Company did not. The Paper Company con- 
tends that its bonds as a fact hâve been applied to the payment of the 
Webb Company notes on which it was indorser, and that it has the 
common right of an indorser, upon taking up indorsed paper, to pro- 
ceed against the principal, and therefore it should be subrogated to 
the rights of the Wilkinson Company in the claim filed. The référée 
made an order subrogating the trustée of the Paper Company to the 
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rights of the Wilkinson Company in its claim filed against the Webb 
Company to which an exception was taken, and that order is before 
me for review. 

On June 25, 1915, the Wilkinson Company made a composition with 
tbe lîills Company and received 20 per cent, of its claim against that 
Company, being Nos. (3) and (7) in the claim above mentioned. At the 
time of the settlement of the bonds in January, 1916, the Wilkinson 
Company did not disclose that it had made a composition with the 
Hills Company, or give crédit for the 20 per cent, dividend, and thus, 
the trustée contends, treated thèse notes as unpaid, and if this is so 
the Webb Company notes must bave been satisfied out of the bonds 
of the Paper Company. It was the duty of the Wilkinson Company 
to disclose the composition of the Hills Company at the bond set- 
tlement in January, 1916, and it is difficult to reconcile its failure to 
do so with an honest purpose; but it does not follow that its failure 
to do so establishes the satisfaction of the Webb notes out of the 
bonds, or that the Wilkinson Company so regarded it. 

[1] The trustée further contends that the American Company was 
discharged from its obligations as indorser on the notes of the Hills 
Company by the composition, and therefore the $38,000 paid the Webb 
Company notes, and the trustée of the Paper Company should be sub- 
rogated to the rights of Wilkinson Company in its claim filed against 
the Webb Company. This position is supported by the opinion of 
Référée Stone in the Matter of Harry Benedict, 18 Am. Bankr. Rep. 
604. It was held in that case that the gênerai rule of law, that if the 
holder of negotiable paper does any act which opérâtes to release the 
principal, or which impairs the rights or remédies of the surety against 
the principal, the obligation of the surety will be released, is crystal- 
lized in the state of New York (in the Northern district of which this 
case arose) in the Negotiable Instruments Law, which provides that : 

"A i>erson pecondarily liable on the Instrument is discharged : 1. By any 
act which dischargres the instrument. * * * 3. By the discharge of a prior 
party. * * * 5. By a release of the principal debtor, unless the holder'.s 
right of recourse against the party secondarily ilable is expressly reserved." 
Oonsol. Laws, c. 38, § 201. 

A release, therefore, through composition of the principal, discharg- 
es the liability of the surety, notwithstanding the provisions of section 
16 of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 550 [Comp. 
St. § 9600]) that: 

"The liability of a penson who Is a codebtor with. or guarantor or in any 
manner a surety for, a bankrupt shall not be altered by the discharge of sach 
bankrupt" 

— because the relief through composition, though as effectuai as a 
"discharge," is secured through "the co-operation of the creditors." 
The same rule was applied in that case to a creditor voting for a com- 
position in bankruptcy as to a person making a voluntary composition 
deed outside of bankruptcy. There is a différence, however. In the 
one case the discharge is by the voluntary act of the party; in the 
other by opération of law, not by the act of the creditor who assented 
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to the composition. Therefore a différent rule should be applied, and 
the case at bar accordingly cornes within the provision of section 16 
of the Bankruptcy Act. This seems to be the rule in the states of 
New York and Massachusetts and in England, as pointed out in the 
New York décisions. In re Burchell (D. C.) 4 Fed. 406; Guild v. 
Butler, 122 Mass. 498, 23 Am. Rep. 378 ; Mason & Hamiin Organ Co. 
V. Bancroft, 1 Abbott, N. C. (N. Y.) 415 ; Eastern Fumiture Co. v. 
Caminez, 146 App. Div. 436, 131 N. Y. Supp. 157. This rule seems 
to be well founded in reason and supported by the greater weight of 
authority. Therefore the liability of the Paper Company as indorser 
on the Hills Company notes was not discharged by the composition 
of the Hills Company. 

[2-4] When a payment, insufficient to satisfy two or more debts, is 
made, and neither the debtor nor creditor makes an appropriation of 
payment, it is too late for either to make an appropriation after con- 
troversy has arisen thereover or litigation has been instituted. It is 
the duty of the court in such case to make the appropriation in accord- 
ance with équitable principles. When the security is the same, the 
State and fédéral rule is to apply the payment first to the oldest ob- 
ligation. When the security is not the same, the rule is to apply the 
payment first to the obligation least secured, or whose security is most 
precarious. Terhune v. Colton, 12 N. J. Eq. 312; Frost v. Mixsell, 
38 N. J. Eq. 589; Leeds v. Gifford, 41 N. J. Eq. 464, 5 Atl. 795 ; Tur- 
ner v. Hill, 56 N. J. Eq. 293, 39 Atl. 137; Field v. HoUand, 10 U. S. 
(6 Cranch) 8, 22, 28, 3 E. Ed. 136; U. S. v. Kirkpatrick, 22 U. S. 
(9 Wheat.) 720, 6 L. Ed. 199. 

[5, B] Item (5) in the claim filed against the Paper Company, ag- 
gregating $1,027.48, is composed of two notes of one Tucker, indorsed 
by the Paper Company. After the bond settlement of January, 1916, 
the Wilkinson Company sued Tucker and secured judgment for the 
fuU amount of the notes, thereby showing that it elected not to ap- 
ply any of the bond payment to that item. This is admitted by the 
Wilkinson Company, and consequently in the appropriation to be made 
that item should be eliminated. 

Items (1) and (2) in claim are obligations of the Paper Company 
alone. Items (3), (4), (6), and (7) are obligations of the Paper Com- 
pany and another, either as maker or indorser. Items (1) and (2) 
should, in accordance with the above rule, be first paid out of the 
bond settlement, for they rest upon the liability of the Paper Company 
only, and are manifestly less secured than the other four. The se- 
curity in items (3) and (7), other than the liability of the Paper Com- 
pany, is as above stated, 20 per cent. Whether that security is more or 
less than that of the Fey notes in item (4), or the Webb Company notes 
in item (6), I am not informed, though counsel for the Wilkinson Com- 
pany make the gênerai statement that Fey is practically worthless. 
The security in ail four items, (3), (4), (6), and (7), is precarious; but 
which is more and which is less precarious is, so far as I am aware, 
unknown. Therefore, after items (1) and (2) are paid out of the $38,- 
000 bond settlement, the remainder should be applied to items (3), (4), 
(6), and (7), in accordance with the priority of the obligations. When 
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this has been donc, there will doubtless be a small balance left unpaid 
on the Webb Company notes, item (6) in said claim, 

The Wilkinson Company filed claim against the Webb Company for 
$10,729.32, the amount of the notes indorsed by the Paper Company, 
and is entitled to the dividends on that full claim until the same has 
been paid, if the dividends on the claim are sufficient to pay it. After 
that claim is thus paid in full, the trustée of the Paper Company is 
entitled to be subrogated to the rights of the Wilkinson Company as 
to the balance of the dividends, if any, on the claim filed against the 
Webb Company. 

[7] The Wilkinson Company contends that, since it had compromis- 
ed items (3) and (7) with the Hills Company before the payment in 
January, 1916, those obligations were not secured, except by the Paper 
Company, at the time of the payment, and the security on them was 
the same as on items (1) and (2), and therefore the payment should 
be applied to them with items (1) and (2), before anything is paid on 
the Webb notes. But in this case the security should be determined 
as of the time of the bankruptcy, and not as of the date of the pay- 
ment in January, 1916. As a matter of fact, as before stated, the Wil- 
kinson Company had the Paper Company bonds in its possession be- 
fore the bankruptcy of any of the companies. 

An order will be signed in accordance with thèse conclusions. 



In re KEMP. 
(District Court, S. D. New York. January 20, 1919.) 

1. Baîîkruptoy <g=>407(.5) — Discharge — Dknial — Grounds. 

To deny the dlscliarge of a bankrupt on the ground that he obtained a 
loan by a materially false statement in writlng as to hls flnanolal con- 
dition, it must appear, not only that the statement was false and material, 
but that it was intentlonally false and niade with intent to deceive. 

2. Bankruptcy ©=407(5) — Discharge — Denial — False Statements. 

Where a blank form of tinancial statement, which a bank requîred the 
bankrupt to fill ont before discounting hls note, included under the tenn 
"Contingent Liabilities," "Accommodation Indorsemeuts," and "Indorsed 
B/R Outstanding," the bankrupt's denial of contingent liabilities, which 
were not of the class specified, was not false. 

3. BANKRrpTCY ©=3407(5) — Discharge — Denial. 

Where a bankrupt. In stating hls financial condition to a bank from 
whieh he obtained a loan, omltted a debt which hls niother thought was 
due her, as well as a possible claim which the mother mlght hâve against 
him, but whieh he denied, Jield, that discharge should not be denled on 
the ground the bankrupt had made a materially false statement In writ- 
ing ; the évidence disclosing that the mother did not intend to coUect the 
debt nnless the bankrupt was able to pay it, and though it was scheduled 
sh(> fded no proof of claim, and that the bankrupt insisted he dld nob 
owe the debt. 

In Bankruptcy. In the matter of the bankruptcy of Peter C. Kemp. 
On motion to reverse a report of the référée recommending denial 
of discharge of the bankrupt, and for an order directing that discharge 
be granted. Report reversed, and bankrupt discharged. 

(gssFor other cases aee same topic & KBY-NUMBEE in ail Key-Numbered Digests & Indexes 
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Kaye & Scholer, of New York City, for objecting creditor. 
Irving h. Emst, of New York City, for bankrupt. 

MAYER, District Judge. The sole ground upon which the référée 
rests his recommendation against discharge is that the bankrupt made 
a materially false statement to the bank in a writing dated July 2, 
1917, in that he omitted liability to his mother aggregating $8,000. 

[1] It is, of course, well settled that the statement must not only 
be false and material, but must be intentionally false, made with in- 
tent to deceive. Kemp was a depositor with the Pourteenth Street 
branch of the bank, and from time to time had applied for and pre- 
sumably obtained loans in the ordinary course of business. In the 
latter part of June, 1917, Kemp saw Meehan, the manager of the bank 
branch, and sought to discount a note of $3,000. Meehan gave Kemp 
a blank form of statement to fill out, and Kemp returned on July 2d, 
with the statement dated that day and filled out. In this statement 
Kemp set forth the various items of his assets which aggregated 
$40,824.37 and his liabilities on notes and accounts payable which ag- 
gregated $17,600, thus showing a net worth of $23,224.37. One of the 
items to be answered on the printed blank was "other liabilities" to 
which Kemp made no answer, and another was printed thus: 

"Contingent Liabilities. Accommodation Indorsements. 
"Indorsed B/R Outstanding." 

— and to each of thèse Kemp anSwered "No." 

[2] As it is urged that Kemp's liability to his mother, if not ab- 
solute, was, in any event, contingent, that contention may be disposed 
of at the outset. It is plain that the bank, in its printed form, clearly 
defined what was meant by "contingent liabilities" for by the bracket- 
ing as above shown, the bank confined its inquiry as to "contingent 
liabilities" to "accommodation indorsements" and "indorsed B/R out- 
standing. 

As Kemp had no "contingent liabilities" under thèse heads, his 
answer was truthful; but, in any event, as will presently appear, 
if Kemp was indebted to his mother, it was an absolute and not a 
contingent liability. 

[3] The question, then, is whether the bank proved an absolute 
liability from Kemp to his mother. The transaction between Kemp 
and the bank is briefly outlined in Meehan's testimony : 

"Q. Mr. Kemp brouglit in the note at the same time that he brought the 
financial statement in, Mr. Meehan? A. He dld. 

"Q. When he brought that statement in, did you havè anj' conversation with 
him in regard to the showing of the statement? A. I did. 

"Q. What was the conversation? A. I asked him if this was an exact 
statement of his condition, and he said it was. 

"Q. Did you then discount the note for Mr. Kemp? A. I had a further con- 
versation with him. 

"Q. To what effect? A. I asked him what caused the dépréciation in his 
net active assets between his previous statement and this one. 

"Q. In other words, he had glven to you a previous statement? A. He had. 

"Q. And you compared the two? A. I did. 

"Q. And called his attention to the différence? A. Of about ?6,000. 

"Q. In what? A. It had depreciated; that is, the surplus had depreciated. 
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"Q. What conversation was had in regard to this déprédation of the sur- 
plus? A. I asked hlm what oceasioned it, and he said losses on con tract 
work. 

"Q. And despite the fact that this dépréciation occurred In the surplus, 
upon the présentation of this financial statement and the conversation that 
you just related, you were willlng to discount his note? A. I was. 

"Q. And thereupon you discounted his note? A. I did. 

"Q. After thèse varlous conversations that you testitied to? A. Tes. • * * 

"Q. Mr. Meehan, did Mr. Kemp say anything to you at the time of this 
convei-sation, or thèse various conversations that you related, about any 
money owlng to his mother? A. He did not. 

"Q. If you had known that there was addltional money owlng to his mother. 
In addition to this shrinkage in the surplus, would you hâve made this loaii 
to Mr. Kemp? A. I would not." 

From the foregoing it is apparent that Meehan was satisfied with 
the statement, but would not hâve made the loan if there was addi- 
tional money owing to Kemp's mother. 

The aJleged Hability of Kemp must be ascertained solely from 
Kemp's testimony. There was no other witness on the point. There 
are two items, one of $6,000 and one of $2,000. As to the $6,000, 
Kemp, it seems, as a youth of 18, had started his business life in his 
father's coal business, and was an employé of his father until the 
latter's death in 1908. The father's business was left to Kemp, under 
a provision in the father's will that Kemp should pay his mother $1,000 
annually. At his exàmination on June 26, 1918. Kemp testified that 
"about seven years ago" he had to move out of what had been his 
father's place of business, and therefore had to buy a coal j'ard in 
Greenwich street. "About seven years ago" would be "about" June 
26, 1911, ntore than six years prior to July 2, 1917. Kemp then took 
the position with his mother that he thought he was not obligated to pay 
her the $1,000 per annum, which he had been paying prior to his pur- 
chase of the Greenwich street yard. The mother, at that time, took 
the contrary view: 

"She sald she thought I did. She said my sisters thought I did. I said, "The 
old business of my father on Hudson street was given up, and I opened up a 
new business on Greenwich street,' and I did not thlnk I owed anything, and 
for that reason I did not pay it." 

On further exàmination Kemp insisted that the purchase of the 
Greenwich street yard was some seven years previous, although there 
was some contradiction in his testimony given in February, 1918, 
which would fix the date about February, 1913. Kemp, however, 
never paid anything to his mother, and she never made any demand 
of any kind or description. 

The situation, thus, is that on Kemp's testimony, which is the sole 
testimony relied on by the bank, he had no obligation (both by way 
of the statute of limitations and his assertion as to his father's will) 
to pay his mother after he moved from Hudson street, and both his 
conduct and that of his mother confîrm this view. 

Suppose the mother sought to recover against Kemp on the testi- 
mony as it stands in this record; could any judgment be obtained? 
Suppose she had filed a claim herein on this testimony; would it 
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have been allowed? As the answer must be in the négative, it nec- 
essarily follows that the bank has not proved liability in this regard. 

As to the $2,000: When Kemp was buying the Greenwich street 
yard, he needed $2,000 as part of the purchase price, and borrowed 
that sum from his mother, giving her a note secured by a chattel mort- 
gage on horses and trucks, which was never filed. The date of this 
transaction is not clear. It may have been 1911 or 1913, and, as the 
note was payable five or six months after date, it may be that the note, 
even if made in 1911, was not barred by the statute of limitations in 
July, 1917. But the parties evidently did not treat the matter as a 
debt. Payment was never demanded, interest was never paid, and the 
note apparently was left in Kemp's safe without any attention being 
paid to it. 

If it be assumed that Kemp's mother could have recovered on this 
note, it is, nevertheless, plain that Kemp, neither in regard to this 
$2,000 note nor in regard to the $6,000, believed that he was under 
any liability to his mother. The testimony fuUy justifies the conclu- 
sion that the transactions were of the kind familiar between a mother 
and a son, where the mother never intends to proceed against the son, 
and only expects payment if the son is able to make it. 

Therefore, even if it were to be held that there was a liability on 
the part of Kemp on both items, it is clear that there was no intent on 
his part to make a false statement or to deceive. It may be assumed, 
if Kemp had said to the bank, "I owe my mother $8,000," the bank 
would not have discounted the note. That, however, is not the ques- 
tion, because the matter would not have thus shaped up. Would the 
bank have refused the crédit if Kemp had said, "I borrowed $8,000 
from my mother, but she has never asked me for it, and will not seek 
to recover it from me," and had then explained the situation as it is 
set forth in the testimony? Meehan would probably have said that 
he would make the loan if the mother assured the bank, in satisfac- 
tory f orm, that she would make no claim against her son. 

In point of fact, the mother has not filed any claim herein, and 
her time so to do has expired. Indeed, this controversy, in ail prob- 
ability, would never have arisen, but for the notation in the sched- 
ules : 

"Sarali A. Kemp, Mawvvàli, N. J., not eonsldered an absoluteliabiilty, $8,000." 

Capable and conscientious counsel not infrequently ascertain from a 
client the facts concerning transactions which clients either disregard 
or look upon indifferently. It is then désirable to make just such a 
notation, in order (1) to safeguard the client, and (2)fto put the trustée 
on notice, if any claim is made. It is not often that a case is presented 
where the intent which the statute requires is so plainly lacking. In 

re Kerner, 250 Fed. 993, C. C. A. ~ ; Gilpin v. Merchants' Nat. 

Bank, 165 Fed. 607, 91 C. C. A. 445, 20 L. R. A. (N. S.) 1023 ; In 
re Braus, 248 Fed. 55, 160 C. C. A. 195. 

The report of the référée is reversed, and the bankrupt will be 
discharged. 
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HIRAM WALKER & SONS, Limited, v. CORNING & CO. et aL 

(District Court, N. D. Illinois, E. D. September 30, 1918.) 

No. 591. 

1. Trade-Mabks and Tkade-Names ©=598(3) — Unfaib Compétition — Sale of 

Whisky fob Refilling Bottles of Another Manufacturer — Evidence. 
Défendant held chargeable with fraudulent unfalr compétition in trade 
on évidence that complainant had for many years sold Its whisky in thé 
United States In bottles only wlth labels bearlng Its trade-mark of 
"Canadian Qub Whisky" ; that défendant since 1908 bas made a whisky 
branded "Canadian Type," similar in proof, color, and flavor to complaln- 
aut's, whieh It sold only in bulk to wholesalers and jobbers, with the 
knowledge and intention that it would be resold by thena to retailers for 
refilling complainant's bottles ; and that it was cMefly so used, the brand 
heing practically unknown to and never ealled for by consumers. 

2. WoitDs AND Phrases — -"Missionaries." 

The term "missionaries," as used in the liquor trade, applies to men 
employed to visit saloons throùghout the country and pufC liquors of 
partlcular manufacture, so that salesmen of wholesalers and jobbers 
will find the way prepared for them. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Missionary.] 

In Equity. Suit by Hiram Walker & Sons, Limited, against Corn- 
ing & Co., Louis Abel, and Joseph Abel. Decree for complainant. 

Defrees, Buckingham & Eaton, of Cliicago, 111., and Lucking, Helf- 
man, Lucking & Hanlon, of Détroit, Mich., for complainant. 

Herbert J. Friedman, Isaac H. Mayer, and Robert H. Parkinson, 
ail of Chicago, 111., for défendants. 

BAKER, Circuit Judge. Infringement of trade-mark, simulation 
of labels, and direct fraud in refilling plaintiff's eniptied bottles with 
Corning & Co.'s imitation of plaintiff's "Canadian Club Whisky," are 
the matters charged. 

Part of the évidence was testimony given in open court, part was 
exhibits, and the remainder was in dépositions. 

[1 ] In finding the f acts f rom the oral testimony, I hâve been guided 
by the appearance and demeanor of wltnesses, their interest in the out- 
come of this suit, and the apparent degree of their intelligence, in- 
tegrity, and candor. In weighing the testimony of déponents, I hâve 
considered the intrinsic probability or improbability of the matters 
they narrate, and particularly whether such matters are crédible or 
incredible, in the light of the facts I find from the oral testimony. 

Against Abel and Abel the charge of direct fraud is supported by 
the oral testimony of two détectives, Arthur and Arthur. One was 
regularly an insurance man; the other, a contractor. They were 
specîally employed by a détective agency to investigate the refilling of 
plaintiff's bottles. Testimony of détectives is to be scrutinized with 
■care — care amounting to suspicion. Even so, I find the détective? 
more disinterested, more reliable, more crédible, than the witnesses 
against them. 

®=>Por other cases see same tapie & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
255 F.— 9 
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[2] Against Corning & Co. the charge of direct fraud îs supported, 
at least partially, by thè oral testimony of Wishman, Naumann, and 
Pfeifïer, and by the established sales methods of the Abels and of 
Corning & Co.'s New York "House Account," as orally testified to 
by Détective Gleason, and is supported completely and explicitly by 
the dépositions of Craig and Blake. Thèse men, with numerous others, 
were employèd by Corning & Co. tô go to saloons throughout the coun- 
try and puflf that company's liquors, so that salesmen of wholesalers 
and jobbers would find the way prepared for them. In the liquor 
world thèse puffers are called "missionaries." In many collatéral par- 
ticulars the testimony of Missionaries Craig and. Blake is discredited. 
They in fact were not such glowing siiccesses as boosters as they pic- 
tured themselves. Even through dépositions it is easy to see their 
tendency to exaggerate. They might not hesitate at the lie direct. In 
short, they are the kind one would expect in liquor boosters. But on 
that basis their title to credence is at least as good as that of mission- 
aries, salesmen, and bartenders, who testified in person. Craig's and 
Blake's positive statements respecting Corning & Co.'s sales methods 
remained unshaken on cross-examination. I accept those statements, 
first, because they accord with the facts already established by the 
oral testimony of witnesses hereinbefore named; and, second, be- 
cause they are inherently probable in the light of the liquor trade 
situation shown by the record. 

From the beginning of distillation in Canada there hâve been nu- 
merous kinds of whisky having widely différent characteristics of 
proof, cblor, and flavor. In Canada the word "Canadian" would cover 
ail whiskies as generally as would "American" in this country. For 
m'any years prior to 1891 plaintiff, a Canadian distiller, exported to 
this country and hère built up a nation-wide trade in its brand "Ca- 
nadian Club Whisky," which had a distinctive proof, color, and fla- 
vor, and was sold only in labeled bottles. In 1891 plaintiff duly reg- 
istered hère its trade-niark and label. Prior to 1908, when Corning 
& Co. began the acts complained of , other Canadian distillers were ex- 
porting hère some amount of whiskv having the gênerai character- 
istics of "Canadian Club." But in 1908, as well as before and after, 
plaintiff had four-fifths of that trade, and the remainder was practi- 
cally ail taken by "Segram's" and "Gooderham & Worts'." Though 
since 1900 "Segram's" and "Gooderham & Worts' " put the word 
"Canadian" on their labels, the word was so subordinated, and the 
labels were so distinctive in prominent names, colors, and designs, 
that no confusion arose. ■ When drinkers at bars wanted "Segram's," 
they called for it by that nam'e;. when they wanted "Gooderham & 
Worts'," they called for it by that name, or simply "G. & W." ; and 
when they wanted plaintiff's product, they asked for "Canadian Club," 
or simply "Canadian," or "Canuck." 

In 1908, and before and since, there was a gênerai practice among 
saloon keepers and bartenders of refilling bottles that bore well-known 
brands with cheaper whisky and then selling it over their bars, as the 
original contents. One witness testified that 90 per cent, of whisky 
retailers indulged in this practice. I find nothing in the record that 
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should cause me to reject his estimate. This refiUing practice was a 
matter of common knowledge in the liquor world. 

In 1908 Corning & Co. tried methods of distillation that were then 
new to that company. The resuit was a whisky which in proof, col- 
or, and flavor was a duplication of plaintiff's "Canadian Club." Corn- 
ing & Co. called it "Canadian Type." As plaintiff's process and prod- 
uct were not patented, Corning & Co.'s act of making a like whisky 
was legitimate. But, instead of ofïering it in distinctively labeled bot- 
tles, so that drinkers who desired whisky of that proof, color, and 
flavor might know they were being given a compétitive choice, Corn- 
ing & Co. sold it only in bulk, and only to wholesalers and jobbers. At 
Abels', and at Corning & Co.'s New York "House Account," the dé- 
tectives found Corning & Co.'s customers explaining to supposed re- 
tailers that no one could tell the différence between "Canadian Club" 
and "Canadian Type," and that the latter could be safely used in 
refilling "Canadian Club" bottles. The acts of those purchasers from 
Corning & Co. were in line with what Craig and Blake testified were 
the instructions of Corning & Co. to them. The oral testimony of 
other missionaries and salesmen, that they sold Corning & Co.'s said 
whisky only to those wholesalers and jobbers who insisted on having 
it, is not accepted, first, on account of the appearance and demeanor 
of those witnesses ; and, second, because their declared attitude is im- 
probable, in the light of established circumstances. 

How was a trade of $75,000 a year built up and maintained, except 
by sales like those proven by the détectives and under a plan as tes- 
tified to by Craig & Blake? Ail of plaintiff's witnesses, and ail of 
Corning & Co.'s who on cross-examination testified on the subject, 
agreed that among drinkers at public drinking places no one had ever 
called for "Canadian Type" whisky, or had ever knowingly drunk 
it. There is no exception to this condition throughout the country, 
unless it is established by Corning & Co.'s New York dépositions. 
The witnesses were of two kinds : First, saloon keepers, with negro, 
trade, said some of their customers called for "Canadian Type."' 
Thèse were in the main the same witnesses whose oral testimony was 
rejected by Judge Hand. I cannot readily believe that their clientèle 
displayed a nice discrimination, which was found nowhere else in the 
land. Second, owners of "family liquor stores" testified that they 
sold some of Corning & Co.'s said whisky in bottles bearing "Cana- 
dian Type" labels. But that does not prove that a single ultimate 
consumer ever wanted, or knew that he was drinking, Corning & 
Co.'s said whisky. 

Wfien plaintiff notified Corning & Co. that "Canadian Type" was 
being palmed off by retailers for "Canadian Club," Corning & Co. 
took the position that, so long as no misrepresentations were made to 
their immédiate purchasers, the wholesalers and jobbers, they could 
sell as they pleased. I find that Corning & Co. had both actual and 
constructive notice that their said whisky was being sold to unknowing 
consumers by means of the refilling of "Canadian Club" bottles. 

To the situation hereinabove found the équitable doctrine of con- 
tributory infringement plainly applies, in my judgment. 
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On barrel heads Corning & Co. stamped "Canadian Type." WitH 
the bulk sales Corning & Co. supplied engraved labels and "bar bot- 
tles" bearing the words "Canadian Type." Thèse labels are made 
to simulate plaintiff's. There is no évidence respecting the quantity 
o£ labels and "bar bottles" fumished by Corning & Co. as compared 
with the quantity of said whisky sold. Of course there was no intent 
to deceive wholesalers and jobbers, and they were not misled. But 
the labels, etc., which informed them, manifestly were not fumished 
to retailers, or at least not conspicuously used by them, for consum- 
ers hâve never come to know of Corning & Co.'s "Canadian Type." 

I find it unnecessary, ori the facts of this case, to inquire whether 
the words "Canadian Type" in and of themselves constitute an in- 
fringement of plaintiff's trade-mark. If in the public mind the word 
"Canadian" had acquired a meaning indicating plaintiff's whisky, so 
that plaintiff has a proprietary interest in that geographical word, 
as the Elgin Watch Company has in "Elgin," and if "Canadian Type" 
means in the public mind "Imitation Canadian," then an interesting 
question might arise, whether a trader should be permitted to ad- 
mînister poison, even if he accompanies it with an antidote. 

The decree will be limited to restraining the trespasses hereinabove 
f ound and to an accounting theref or. 



THE OROPA. 

(District Court, S. D. Alabama. January 15, 1919.) 

No. 1707. 

î. Wah <©=»10(2) — Efteot on Civil Kiguts — Suits bt ce against Ai.ien Ene- 

MIES. 

The rights of an alien enemy as a party to a suit in a court of tlie 
United States are no différent, wlietlier he is a défendant or a plaintifC 
or llbelant. 
2. Wab <S=1()(2) — -Sun BT Alikn Enemy — Continuance. 

A libel in rem for wages against an Itallan ship, by a seanian who waa 
signed in Italy and came with tlie vessel to an American port, and who 
prior to suit became a résident and declared his intention to become a 
citizen of the United States, will not be dismlssed hecause he Is a subject 
of Austria-Hungary, but will be continued until the terminatlon of the 
war. 

In Admiralty. Suit by Memon Giuseppe against the Italian bark 
Oropa. On plea by claimant. Plea overruled, and case continued. 

Howard & Pegues, of Mobile, for libelant. 
Palmer Pillans, of Mobile, for claimant. 

ERVIN, District Judge. This was a libel in which libelant seeks 
to recover his wages for the time he served on the Italian bark Oropa. 
It allèges that he was employed as a seaman October 3, 1917, at the 
port of Genoa, Italy, at the rate of 150 francs per month; that he 
sailed with said vessel from Genoa to the port of Mobile, and arrived 
hère on March 22, 1918; that the vessel has been lying in the harbor 

^=»For other cases aee same topic & KEY-NUMBBR in ail Key-Numbereâ Dlgests & Indexes 
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of Mobile for more than 3 months, and has not yet been provided with 
cargo, nor has she made arrangements to sail f rom this port ; that he 
has demanded his wages, but the master refused to pay him; that he 
has been employed 8 months and 22 days ; and that there is now due 
him in American money $75.30. 

[1] The hbel was filed on June 26, 1918. On August 2, 1918, there 
was filed by B. Andréa Ventura, as claimant of the Italian bark Oropa, 
a plea setting up that libelant was born in and is a citizen and sub- 
ject of the empire of Austria-Hungary, with whom the United States 
is at war ; that the said libelant was an alien enemy at the time of the 
happening of the matters and facts set out in said libel, and at the time 
of the bringing of the said suit. Wherefore the said libelant was then, 
and still is, a public enemy of the United States, and ought not to 
hâve and maintain any action in any court of the United States. 

The matter now comes on to be heard on the plea, and on the hear- 
ing it is agreed that the matters of fact set out in the plea are ti'^e. 
In addition to this agreement, there was offered in évidence a décla- 
ration of intention for naturalization filed in the District Court of the 
United States at Mobile, Ala., by Memon Giuseppe, the libelant, on 
June 25, 1918, in which the statement is made that petitioner was 
born in Trieste, Italy, on the 29th day of October, 1896, and now 
résides at No. 8 Government street, Mobile, Ala. ; that he emigrated 
to the United States of America from Italy on the vessel Oropa; 
that his last foreign résidence was Trieste, Italy. 

The question for détermination is whether the libel should be dis- 
missed, or whether an order should be made continuing the case 
until the conclusion of peace. 

It is contended by proctor for claimant that the libel should be dis- 
missed, and he supports this contention by citation of numerous au- 
thorities, ail of them, however, old cases. On the other hand, the 
proctor for libelant contends that the severity of the old rule, has 
been so much relaxed by the modem authorities that the better rule, 
and one supported by the later authorities and better reason, is that 
the courts will look to the justice of the cause, even where an alien 
enemy is concernée!, and will not dismiss the suit where justice re- 
quires the préservation of the rights of the alien, but will continue it 
during the existence of the state of war. 

Claimant insists that an alien enemy has no standing in the courts 
of this country during hostilities. He, however, concèdes that under 
the authorities this rule has been departed from in two spécifie in- 
stances, namely, where the suit was brought before the déclaration 
of war, and, second, where the suit was brought by an alien enemy, 
who is a résident of this country at the time of bringing the suit; 
that in thèse two instances the court should make an order continuing 
the cause until the conclusion of peace. 

Proctor for claimant, in criticizing some of the récent cases cited 
by libelant, urged that there was a distinction between a suit brought 
by an alien enemy and a suit brought against him. 

In Johnson v. Thirteen Baies, Fed. Cas. No. 7,415, 13 Fed. Cas. 
''page 839, the following language is used in the opinion by Judge Van 
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"Adopting this as the law, it becomes immaterial to inquire whetlier the 
cldlmants must be viewed as plaintiffis or défendants — whether the proceeding 
is by or against them." 

It is true that in the case bef ore Judge Van Ness he held that alieti 
anémies had no standing in court, but I think he correctly held that 
there was no différence whether the alien enemy appears as plaintifï 
or défendant — that the same rule should be applied to him in either 
aspect. I therefore see no différence to be appHed to a plaintifï or 
a défendant who is an alien enemy; but, if the courts should préserve 
the rights of an alien enemy défendant, they should equally préserve 
the rights of an alien enemy plaintifï or libelant. 

[2] Among the cases cited by proctor for libelant as showing the 
trend of récent authorities is that of E. Lutz v. Van Heynigen Bro- 
kerage Company, 80 South. 72, from the Suprême Court of Alabama, 
decided October, 1918, and not yet ofïicially reported, where it is said : 

"As affeoting civil rights and llabilities, it is said to be elear law that it is 
not his natlonality, but the fact that he earries on business or voluntarily 
résides in an enemy country, that makes an alien enemy." 

; If this citation is correct, then it seems to me the présent libel should 
not be dismissed, because, taking the facts as they appear in the libel, 
which was duly sworn to, and in the déclaration of intention for nat- 
uralization, it appears that this libelant was signed as a seaman in 
Genoa, Italy, and served' on the vessel, coming to Mobile from there, 
and that on June 25th, the day before the libel was filed, he filed his 
déclaration of citizenship, giving his then résidence as No. 8 Govern- 
ment Street, Mobile, Ala. 

One of the later cases cited by libelant is Posselt et al. v. D'Espard 
et al., from the Chancery Court of New Jersey, opinion by Lane, Vice 
Chancelier, found in 87 N. J. Eq. 571, 100 Atl. 893, where the Vice 
Chancellor holds that the cause siiould be continued pending the sign- 
ing of peace, and bases this contention largely upon the proclamation 
issued by the Président; and another is Plettenberg-Holthaus Co. v. 
I. J. Kalmon & Co. (D. C.) 241 Fed. 605, by Speer, District Judge, 
in which he says, in discussing the reason for refusing to permit 
aliens to sue, that if the alien enemy prevails, and obtains judgment, 
it would obviously add the sum he recovers to the resources of the 
power of which he is a subject. He then proceeds to hold that a suit 
brought by an alien enemy before the déclaration of war will not be 
dismissed, but will be continued pending hostilities. While discuss- 
ing the status of alien enemies, he says; 

"Besides, with the évolution of law, the courts of the Euglish-speaking 
l>eoples exhibit greater magnanimity in aiïordlng opportunity of redress to 
alien enemies. Notwithstanding a nillng of: Sir William Scott, afterwards 
tord Stowell, made in 1799, to the contraiy, the British prize courts of to-day 
hear any alien enemy assertlng rights under a convention of the Hague 
Peace Conférence. Shall the courts of the United States then whoUy deny a 
hearing to one, not such when he hère sought redress, but who has since 
become an alien enemy? To do this would not, in my judgment, accord with 
the spirit of our institutions, nor with the spirit of our government, which 
disclaimed hostilities to the German people when it proclaimed war in défense 
of freedom and of a common humanity." 
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Another case cited îs Speidel v. N. Barstow Gj. (D. C.) 243 Fed. 
621, before Brown, District Judge, who calls attention to the fact that 
two of the plaintiffs were alien enemies residing in Germany at the 
time of the commencement of the suit, but that the other plaintiffs were 
résidents of this country at that time. He says : 

"It Is conceded by plaintiffs' counsel that an alien enemy résident in lils 
own country la under disabillty during the war to Instltute and malntain 
suit. That this disabillty applies to Fredrich and Eugène Speidel sesms well 
settled by authorlty. Accordlng to good authority, however, this disabillty 
does not attach to the alien enemy plaintiffs résident in this country" (citing 
authoritJes). 

He then discusses the difficulty of dismissing as to two of the plain- 
tiffs and continuing as to the others, and finally reaches the conclu- 
sion that the proper course was to continue the case until the termina- 
tion of the war. 

The case of The Kaiser Wilhelm II, 246 Fed. 786, 159 C. C. A. 
88, L. R. A. 1918C, 795, is aiso cited. This was a décision before the 
Third Circuit Court of Appeals, opinion by Bufiington, J. The court 
in its opinion says : 

"This case is exceptional In Its situation, and calls for the exercise of that 
range of discrétion which the broad powers of a court of admiralty enable It 
to exercise. Such broad powers and range of discrétion are, in our judgment, 
flttingly exerclsed by an order which wlU maUe due provision for, first, 
glvlng the German citizen and belligerent an opportunlty to litigate his 
rights, if relations with hls coantry are hereafter resumed ; second, providing 
for adjudging. If the govemment hereafter so désires, Its rights and lîabilitles. 
If any, in taklng orer llbeled property of the German subject; third, ad- 
judging hereafter what effect the taklng of this ship by the govemment had 
on the claim of the Brltish lienor, and the further obligation of the German 
vessel owners as between themselves. In following this course, and protectlng 
the unprotected rights of an absent German citizen whlle this country Is at 
war with the impérial govemment of its country, we are Impelled by three 
all-sufflcient reasons: First, the Innate sensé of falmess, decency, and jusitlce, 
which respec-ts the rights of an enemy ; second, the broad princlples of Inter- 
national intercourse, which leads courts and nations that belleve in interna- 
tlonul rights to be the more careful to observe them toward belligerents ; and, 
lastly, because the awarding to this German citizen, with whom our country 
is at war, the careful préservation untU tlmes of peace of Its rights is in 
line with those high ideals of Anglo-Saxon justice which led the Brltish 
courts year ago, in Re Boussmaker, 13 Vesey, 71, declded In 1806, to aljow 
the claim of an alien enemy to be proved in tlrae of war and the dividends 
held by the Brltish court until peace. Indeed, the fact that our country is 
now at war with Germany is ail the more reason why this court should most 
scrupulously award to this German citizen those international and équitable 
rights which no fair-mlnded people ever deny even to thelr enemies in tlmes 
of war." 

This case has been cited with approval by the United States Su- 
prême Court in Watts, Watts & Co., Limited, v. Unione Austriaca 
Di Navigazione, etc., 248 U. S. 9, 39 Sup. Ct. 1, 63 L,. Ed. . 

I think that the severity of the ancient rule, which denied the rights 
of an alien enemy in the courts of this country, has been moderated by 
the trend of the modem authorities, and that the rule is at présent 
more honored in the breach than in the observance, for, if the reason 
for the rule is the fact that to permit an alien enemy to recover prop- 
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erty is to give that property to the alien enemy during the time o£ war, 
then this purpose can be easily and effectually accomplished by post- 
poning the hearing of a cause until peace is declared. 

If, on the other hand, the rule is that an alien enemy has no stand- 
ing in the courts of this country, then this rule is relaxed, and held 
not to apply where the suit was brought befoie the déclaration of war, 
and where the suit was brought by an alien enemy résident of this 
country. Thèse décisions are inconsistent with the gênerai rule that 
an alien enemy has no standing in the courts of this country. 

There can be no différence between the standing of an alien enemy 
who is a résident hère, and one who has instituted suit before the déc- 
laration of war, and one who résides in his own country; if each of 
them is an alien enemy, and if an alien enemy can hâve no standing 
in the courts, then they can hâve no standing during the existence of 
a State of war. 

The progress of modem thought and judicial opinion is growing 
much more libéral, and as the Suprême Court has so frequently had 
occasion to say, "where the reason of the rule ceases, the rule ceases," 
and I can see no reason for dismissing a suit now brought, knowing 
that, as soon as peace is declared, the same party can institute the same 
suit again, and it seems to me the better rule would be to continue 
the case until peace is declared, preserving to the parties the rights 
they now hâve for détermination then. 

Taking the instant case, this sailor was employed by the Italian bark 
Oropa, after the déclaration of wàr by this country against Austria. 
He served on this bark without objection on the part of the clairaant 
until the dispute arose as to his wages ; the vessel will leave, and may 
never come back ; the sailor has declared his intention to become nat- 
uralized, and, if his libel is dismissed, he may lose for ail time the right 
to try the question of his wages. 

I am' therefore of the opinion that the case should not be dismissed, 
but should be continued until the conclusion of peace; and such a 
decree will accordingly be entered. 



BOARD OF TRUSTEES FOR REGINA PUBLIC SCHOOL DIST. NO. 4 OF 
SASKATCHEWAN v. SPITZER et al. 

(District Court, N. D. Oliio, W. D. January 9, 1919.) 

No. 24S4. 

1. SCHOOLS AND SCIIOOL DISTRICTS ©=97(7)— Validity op Bonds — Proceed- 
IKGS PRELIMINAHT TO ISSUE. 

Under a statute requiring trustées of a seliool district, beforé Issulng 
bonds, to embody the proposition in a by-law and post notices containing 
the same iu public places, to afford the electors opportunity of demand- 
ing a poil, bonds of a district are not invalid because, whereas, the pre- 
amble to the by-law recited that they should bear interest at not more 
than 8 per cent., payable annually, as issued the interest was made pay- 
able semiannually, with a rate of 5 per cent., whieh made the loan more 
favorable to the district. 

(g=3For other cases see same topic & KEY-NUMBEE in ail Key-Numbered Dlgests & Indexes 
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2. STATrTES <S='210 CONSTEiUCTIOK — PbEAMBLE. 

When the enacting portion of a statute or by-law Is unambiguous, Its 
meaning will not be controlled or aftected by anything in the preamble 
or récitals. 

3. SCUOOLS AND SCHOOL DiSTBICTS <@=97(7)— BONDS SUBSTANTIAL COMPLI- 

AKOE wiTH Statute. 

Where sehool district bonds hâve l)een issued in compliance wlth stat- 
utory reciuirements in every substantial matter, they are not invalidated 
by Immaterial variations, such as the flxing of a particular place of pay- 
ment, or providing for paymeut of interest semiannually, Instead of an- 
nnally; things which are not prohibited by tlie statute, which nierely 
prescrib(>s the annual rate of Interest. 

4. CONTRACTS <S=>328(5) — ClIANOING Defekses. 

Where défendants based their refusai to perform a contract on a spé- 
cifie ground, they cannot, when sued for its breach, shift their défense to 
othei- grounds, which, if they had been niade known at the tlme, inlght 
hâve been obvlated. 

5. Sciiooi-s AND ,So7!oor. Districts ©=97(5) — Bonds — Contkact to Purciiase 

■ — AcTiox for Bheach. 

One contracting to purchase bonds to be issued by a school dLstrlct, 
and who by his attorney, before making the contract, carefully examined 
the statute under which Uiey were to be Issued, cannot avoid the con- 
tract because of a fact claimed to render thein less désirable than he sup- 
posed, but which was plainly disclosed by the statute. 

6. SCH00I.S AND SCIIOOL DiSTBICTS ®=>97(5)^C0NTRACT FOR SaLE OF BoNDS — 

Validité. 

A contract by a school district for the sale of bonds to be. issued by it 
is not invalid, ijecauso the bonds are not then in existence, where the dis- 
trict has taken ail the steps requlred by statute to authorize their issue. 

7. Sciioor.s AKD School Districts ©=397(5) — Contract for Pubciiase of 

Bonds — Validtty. 

A contract for the piirchase of bonds of a school district, subject to 
approval of the proceedings leading to their issuance by purchasers' at- 
torneys, cannot be avoided on the ground that such approval was not 
given, where, after receiviug a transcrlpt of ail such proceedings, with 
time for its examination, and without objection thereto, purchasers pre- 
pared the bonds and sent them to the district for exécution. 

8. SOHOOLS AND SciIOOL DISTRICTS <@=558 VALIDITY OF COBPORATE EnACT- 

ment — Necessity of Seal. 

Under the coinnion law, aets of the trustées of a school district, who 
are made by statute a coi-porate body with a seal, passed at a regularly 
eonstituted meeting and made of record, need not ,be sealed. 

9. SCHOOLS AND ScHOOI, DISTRICTS <@=397(5) SaLE OF BONDS — VALIDITY OF 

Contbacts — Ultea Vires Provision. 

A provision in a contract by a Canadian school district for sale of Its 
bonds, to be issued, that they should be made payable in money of the 
United States, held, while ultra vires, sinœ the statute only authorized 
the issuance of bonds payable in Canadian or English money, a separa- 
ble provision, which did not invalidate the contract as a whole, especially 
where it was so treated by the parties, bj' abandoning such provision and 
making the bonds confonn to the statute. 

10. Scïiools and School Districts ig=397(5) — Sale of Bonds — Ultra Vires 

Contbacts — Effect of Part Performance. 

Where a school district, after making a contract for the sale of itS 
bonds, on the faith of the contract and in carrying it out, Incurred a con- 
sidérable expense and entered into lawful contracts for the purchase ôt 
property, to be paid for from the proceeds of the bonds, the purchasers 
could not afterward avoid their obligation to take the bonds, on the ground 
that the contract contained provisions which on the part of the district 
were ultra vires. 

®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digeèts & Indexes 
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11. SCHOOLS AXD SCHOOL DISTRICTS <S=»97(10) VALIDITT OF BONDS "BONA 

FiDE HOLDEES." 

Under a statute of Saskatchewan, Canada, requlring tlie proceedings ot 
a school district for the issuance of debentures to be submitted to the 
minister of éducation, and providing that on his approval tlie validity 
of the debentures, wlien executed and presented to and eountersigned by 
him, should not be queetioned in any court of the province in tlie hands 
of a bona flde holder, such "bona fide liolder" includes any purchaser from 
the district for value and without actual fraud. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Bona Flde Holder.] 

12. SCHOOLS AND SCHOOL DISTRICTS (©=597(5) CoNTKACT FOE SALE OF BONDS 

— Damages fob Breach. 

An accepted offer to purchase bonds of a school district, made in re- 
sponse to a publie advertlsement for tenders, does not create a contraet 
merely for the loan of money, but is one for the sale and purchase of ne- 
gotiable public securities, for the breach of which by the purchaser com- 
pensatory damages are recoverable. 

At Law. Action by the Board of Trustées for Regina Public School 
District No. 4 of Saskatchewan against Adelbert L. Spitzer, Horton C. 
Rorick, and Cari B. Spitzer, doing business as Spitzer, Rorick & Co. 
Trial to the court, and judgment for plaintiff. 

Marshall & Fraser, o^'Toledo, Ohio, and Brown, Thom, McMorran, 
Bastedo & Jackson, of Regina, Sask. (D. J. Thom, of Regina, Sask., 
of counsel), for plaintiff. 

Tracy, Chapman & Welles and James S. Martin, ail of Toledo, Ohio, 
for défendants. 

KILLITS, District Judge. The défendant, a copartnership known 
as Spitzer, Rorick & Co., of Toledo, Ohio, dealing in municipal and 
other securities, entered into an agreement in April, 1913, with the 
plaintiff, the board of trustées for the Regina public school district No. 
4, province of Saskatchewan, Canada, to purchase at the rate of 95 per 
cent., or for $475,000, $500,000, par value, of debentures which the 
plaintiff proposed to issue. Thèse debentures were to be dated May 
1, 1913, to run for 20 years, and were to be issued pursuant to the 
school laws as found in chapter lOO of the revision in 1909 of the 
laws of the province, with subséquent amendments. In citing thèse 
laws by section number hereafter, it will be understood that the num- 
bering is that of chapter 100 of this revision. After making the agree- 
ment ,în question, the board proceeded to the exécution of the de- 
bentures, which, as to the last $400,000, were declined by défendant for 
reasons hereafter discussed; the first installment, of $100,000, being 
accepted at the contraet rate of 95 per cent. ($95,000), the défendant 
reserving its objection to taking the rest. Défendant finally declining 
to take the balance, after some dèlay plaintiff sold them at the rate 
of 90 per cent., and this action is to recover the différence between the 
offer of défendant of 95 per cent, of par and the price at which they 
were sOld to third parties, or $20,000, as damages for defendant's de- 
faiilt. A jury bas beeh waived, there being little dispute as to the 
facts, and the case is tried to the court upon the facts and law. The 

<gs=»For other cases see same topie & KBY-NUMBBR in aU Key-Numbered Dlgesta & Indexes 
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défense raises the question of the validity of the issue and the regu- 
larity of the proceedings by the plaintiff board preliminary to issue, 
principally on grounds raised for the first time in the answer. The 
case requires an interprétation of certain of the school laws of Sas- 
katchewan as to which we are not materially assisted by local adjudica- 
tions. 

By section 82 of the laws in question: 

"The trustées of everj' district shall be a corporation under the name "The 
Board of Trustées for the School District No. of Saskatche- 

wan.' " 

It is provided elsewhere that the board shall consist of five members, 
a majority of which shall constitute a quorum, and section 88 avoids 
as invalid and unbinding on any party an act not adopted at a reg- 
ular or spécial meeting with a quorum présent. Section 92 provides 
for organization, the keeping of records, to be signed by the chairman 
and secretary, and for other détails of control and management, in- 
cluding an obligation to provide and maintain adéquate school property 
and facilities. By paragraph 2 of this section the procuring of a cor- 
porate seal is made obligatory, and by paragraph 3 is directed the 
prompt transmission of reports and statements respecting the board's 
transactions, as elsewhere required by the act to be given the provin- 
cial minister of éducation. 

Other provisions of the chapter détermine that the districts may be 
rural, village or town ; that they shall hâve territorial extent, which 
in case of a municipality may be coterminous or otherwise with the 
limits thereof . By section 41 it is provided that, where a public school 
district has already been organized, a minority of the ratepayers there- 
in, of whatever religious faith, Protestant or Roman Catholic, may de- 
mand and secure the érection in the same territory of a separate school 
district, and that in such case the ratepayers establishing such separate 
district "shall be liable only to assessments of such rates as they im- 
pose upon themselves in respect thereof"; and by section 45, there- 
after the board of such separate district shall hâve the same privilèges, 
obligations, duties, and responsibilities respecting the same as devolve 
upon the board of the public district. Both districts are municipal cor- 
porations of the same quality, called "public" or "separate" by way of 
désignation only, and it is clearly provided in paragraph 2 of section 
45 that no one who is legally assessed or assessable for a public school 
shall be liable to assessment for any separate school, nor shall "the 
ratepayers of the religious faith of the minority" supporting a separate 
district be assessable for school purposes other than for his own dis- 
trict. 

By section 106 it is directed that the board of any district, desiring 
to borrow money "upon the security of the district for securing, pur- 
chasing, adding to, extending or improving a school site or sites," etc., 
shall pass a by-law to that effect, to be substantially in the form pre- 
scribed by the minister of éducation, this by-law to be "under the cor- 
porate seal of the district," and to be inscribed in the minute book con- 
taining the board's record of proceedings. 

Section 107 requires that, within five days from the passing of the 
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by-law, a, notice of the board's intention to apply to the minister of 
éducation for authority to borrow shall be given to the community in 
a form prescribed by the minister, and by posting at a post office sit- 
uated therein and in at least four widely separated and conspicuous 
places elsewhere therein; and by section 108, if the amount exceeds 
$800, 20 ratepàyers in a town district, acting within 15 days of the 
date of the posting of the notice in question, may demand a poil for 
and against the by-law. 

It is provided by section 109 that, in case no poil is demanded, there 
shall be transmitted to the minister a certified copy of the by-law and 
of the notice provided by section 107, with proof of the posting there- 
of , and a statutory déclaration stating the amount of the assessed value 
of the real property in the district as shown by the last revised assess- 
ment roll in a case of a town district. Paragraph 3 of this section 109 
continues as follows : 

"And upon reeeipt of the same nnd upon being satisfied that the several 
conditions reqnired by thls act hâve been substantially complied wlth the min- 
ister may in writîn^ authorize the board of trustées to borrow the sum or 
snms of money mentioned in the by-]a\Y or a less sum and shall publlsh notice 
of authorization in the Saskatclie\van Gazette." 

Paragraph 1 of section 127, af ter a preliminary which does not ap- 
ply in the instant case, reads as follows : 

"Upon being satisfied that the several conditions required by this act hâve 
beeii complied with the minister may in writing authorize the board of 
trustées to borrow the sum or sums of money mentioned in the by-law and 
shall publish notice of authoriy.ation in the Saskatchewan Gazette. The 
board may thereupon issue a debenture or debentures to secure the amount 
of the principal and interest of the loan so authorized or of any less sum 
upon the terms specified in the by-law and the debenture or debentures and 
the coupons thereto sliall when signed by thé chairman and treasurer of the 
district and countersigned by the minister as provided in section 129 hereof be 
suffleieut to bind the district ând create a charge or lien against ail school 
property or rates in the district" 

Subséquent paragraphs of this same section limit the amount of the 
issue to oncTtenth "of the total assessed value of the real property 
within such district as shown by the last revised assessment roll," and 
provide that the debentures shall be in either of three alternative forms. 
If form 3 is f oUowed, it is provided that annually by assessment a sum 
for a sinking fund should be raised sufficient, when compounded at 4 
per cent., to meet the indebtedness at maturity. 

Section 128 directs that, when the securities are executed by the 
local board, they shall be sent before issue to the minister for regis- 
tration. AU preliminaries to issue are concluded by the observance of 
the provisions of section 129, whiçh we quote in f uU as follows : 

"The minister shall thereupon if satisfied that the requirements of this 
act hâve been substantially complied. wlth and if the authority to make the 
loan has not been wlthdrawn register and countersign the debenture and such 
countersigning by the minister shall be conclusive évidence that the dis- 
trict has been legally constltuted and that ail the formalitles m respect to 
such loan and the issue of such debenture hâve been complied with and the 
legality of the issue of such debenture shall be thereby concluaively estab- 
lish«d and Its validity shall not be questionable by any court in Saskatchewan 
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but Ihe same shall to the estent of the revenues of the district Issuing tlie 
same be of good and indefeasible security in tlie hands of any bona flde liold- 
er thereof." 

The Saskatchewan Gazette is an officiai publication. The school dis- 
trict hère under considération has boundaries identical with those of 
the city of Regina. Some years before the events giving rise to this 
action, a separate or Roman Catholic district had been erected within, 
the same limits under the provisions of sections 41 to 45, inclusive. 

The plaintifï, taking the first step under the statutes, preparatory to 
the issue of debentures, on February 14, 1913, regularly passed, adopt- 
ed, and sealed by-lavi^ No. 16. By way of preamble was recited the 
necessity that the sum of $500,000 should be borrowed on the security 
of the district for the purpose of erecting certain new^ school buildings 
and furnishing and equipping the same, including the purchase of sites, 
and to improve a school already built. Thèse debentures, as stated in 
the preamble, were to be "payable to the bearer at the end of twenty 
years, with interest at not more than 8 per cent, per annum, payable 
annually." The enacting portion following the preamble reads as f ol- 
lows : 

"Now, therefore, tlie board of trustées of tbe said disti-ict enacts as fol- 
io ws : 

"1. That the necessary proceedings be taken under the School Act to ob- 
tain the sanction of the mlnister of éducation to the said loan. 

"2. That if the minlster of éducation shall empower in writing the said 
board to horrow the said sum pursuant to the said act then debentures of 
the said district will be issued payable to the bearer at the end of twenty 
years with interest at not more than 8 per centum per annum and shall be 
exeeuted by the chairman and treasurer of this board." 

Notice of this by-Iaw and its purposes was duly given the public 
and the proper déclarations were made to the minister by whom it was 
approved, and the proposed issue authorized in writing, publication 
whereof was duly made in the officiai Gazette, whereupon the plain- 
tifï advertised for tenders. Early in April, 1913, the défendant sent 
its représentative, Mr. Mann, to Regina to investigate the matter, sub- 
sequently notifying the board of his fuU authority to represent if. 
Mr. Mann, who is an attomey of this bar, spent about two weeks in 
and about Regina upon this and other business. In behalf of défend- 
ant, April 12, he submitted a proposition in writing that the défend- 
ant would pay for $500,000 of plaintiff's 5 per cent, debentures, to be 
dated May 1, 1913, and to mature May 1, 1933, $475,000, with ac- 
crued interest to date of delivery. This proposition stipulated that 
the debentures were to be in the dénomination of $1,000 each, with 
principal and semiannual interest payable in lawful money of the Unit- 
ed States at either of the two branches of the Bank of Montréal at the 
option of the holders, located in New York City or Toronto, and that 
défendant would take up $100,000 of the issue August 1, 1913, and 
the balance in equal installments on the Ist of each of the succeeding 
four months. The tender concluded as follows: 

"We will print and deliver to you at Eegina at our expense Uthographed 
blank debentures ready for exécution. 

"Prior to our taking up and paying for said debentures you are to fumlsh 
us complète transcripts of ail proceedings leading up to and culminatlng in 
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the Issimnce of sald debentures eridenclng their legallty to the satisfac- 
tion of our attorneys. Shùtild our attomeys deem any additlonal by-law 
necessary, you are to pass same. 

"TMs oiïer is for immédiate acceptance and time is to be the essence of 
thè eontract. We wlU remit in New York excliange for sald debentures." 

A majority of the board indorsed their acceptance on this offer, 
whereupon a notice was regularly givcn for a spécial meeting to act 
formally. At this meeting, April 16, was adopted and duly recorded a 
resolution in détail accepting the tender following its terms. The reso- 
lution was not sealed. 

The proposition of défendant embodied terms not within the pro- 
visions of by-law 16, whereupon, at the instance of Mr. Mann, rep- 
resenting the défendant, and who directed its substance, a new by-law, 
given the number 17, was passed at the same meeting. This by-law 
difïered from by-law 16 only in that in the preamble it recited that it 
was desired to borrow the money with interest payable semiannually, 
and that in the enacting portion it read that the interest should be 
payable semiannually and the obligations should be payable "in law- 
ful money of the United States at the Bank of Montréal in the state 
and city of New York or at the Bank of Montréal in the city of 
Toronto, Canada, at the option of the holders." Notice of this by-law 
was not given to the community, but the same was subsequently ap- 
proved by the minister of éducation, and formai authority given to the 
board to issue the debentures therein provided for. Subsequently a 
transcript of ail the proceedings of the board and of the several ap- 
provals of the minister of éducation was sent to défendant in Toledo 
and acknowledged by the latter's letter of April 22, the first paragraph 
whereof reads as follows: 

"We acknowledge recelpt of yotir esteemed favor of the 17th instant, wlth 
Inclosures as listed. We wiU turà same over to our attorneys, and promptly 
advise you as to the resuit of their exaœlnatlon." 

The attorneys in question appear to hâve approved the validity of 
the proposed issue, for défendant proceeded to prépare the blanks. 
May 21 the latter were forwarded by express, with a long letter of 
instruction from défendant as to how_ they should be executed, quot- 
ing the advice of defendant's Canadian counsel. It appears from the 
évidence that the expense incurred by défendant in preparing the 
blanks was approximately $100, a repfinting having been had as a mat- 
ter of précaution on the part of défendant, because of the omission 
of the word "public" in the title of the district, which, it appears, was 
not regarded as vital by defendant's Canadian counsel. Meanwhile, 
défendant extensively advertised thèse securities and negotiated the 
sale of a sUbstantial part of the first issue about the Ist of July. Re- 
ceiving the amended blanks, the plaintiff proceeded to exécute the de- 
bentures, which were countersigned by the minister of éducation as re- 
quired by section 129. July 5 the défendant telegraphed instructions 
for immédiate forwarding to its correspondents in New York the first 
installment of $100,000, which wàs to be delivered August 1 ; the dé- 
fendant having already effected sales. The request for expédition in- 
yolved plaintiff in the extraordinary expense of sending its secretary 
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to British Columbia to secure the signature of the minister. The form 
of the debentures, as finally provided by the défendant, conformed ex- 
actly with that prescribed as the. third alternative by paragraph 5 of 
section 127. Each read as follows: 

"The Regina Public School District Number 4, oî Saskatchewan. 

"TJnder the authority of the School Act and of by-law No. 16, passed on 
the 14th day of Febraary, 1913, and by-law No. 17 passed on the 16th day ot 
April, 1913, the board of trustées of the said school district promises to pay the 
bearer the sum of one thousand dollars of lawful money of Canada at the 
principal office of the Bank of Montréal in the city of Toronto, in Canada, or at 
its office in the city of New York, state of New York, in the United States, at 
the holder's option, on the first day of May, 1933, and to pay to the bearer the 
amount o£ each of the several interest coupons hereto attached as the same 
shall respectively become due. Dated May 1, 1913." 

Attached thereto were semaannual interest coupons in the exact 
wording of the third form prescribed therefor in the statute. There 
was no statute directing or limiting the place of payment. 

Défendant first expressed dissatisfaction with its purchase on July 
8, when, by wire, it inquired whether lands liable to assessment for 
debenture indebtedness at the time of incurring the latter remained 
liable to and subject to assessment for its liquidation until that had 
been accomplished, or whether the subséquent transfer of lands with- 
in the public district at the time of the exécution of the debentures to 
a Catholic owner supporting a separate school would relieve such 
property of the lien of the indebtedness. By letter of July 22, in 
which the matter was gone into at length, défendant indicated its 
intention to décline to take the issue because of its belief that the se- 
curity was affected on account of the theoretical fluctuation of the 
amount of real property subject to assessment for the district's pur- 
poses, due to the provision for public and separate schools. This 
letter concludes with the f oUowing paragraph : 

"While thèse debentures are not worth as much money as we eontracted to 
pay for them, if it turns out that the security back of them is unfixed and un- 
stable, y et to show our good faith in this matter, and as the district Is prob- 
ably in urgent need of funds, we are willing to take up the $100,000 now in 
New York pending the further investigation of this matter, if the district dé- 
sires us to do so, with the express understanding that we are not waii'ing 
our rights under the contract, and are not approving the entire issue." 

The offer to take the first installment without waiving the objec- 
tion was accepted by the board. Under date of August 15, the de- 
fendant, referring to its letter of July 22, definitely refused to take 
the balance of the issue, saying, among other things, "Under the cir- 
cumstances you are at liberty to dispose of the debentures elsewhere." 
Thereupon the board entered into negotiations with other persons, 
and sold the issue in September at the rate of 90 cents on the dollar. 
About this time, but not, however, until after the board had become 
obligated to sell the issue at 90, défendant made a new proposition to 
take the remaining $400,000 at 92. 

In anticipation of the acquirement of funds through its agreement 
with the défendant, the plaintiff had entered into contracts and in- 
curred obligations in the purchase of sites and the contracting for 
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the erectîon of the schogl buildings for which the loan was to be 
effected, a fact which the défendant recognized in its oiïer to take 
up the first $100,000, as indicated by the paragraph we hâve quoted 
from its letter of July 22. This anticipation of ïunds seems to hâve 
been in accordance with local laws (section 127a). 

In this recitation of facts, two things are to be noted: 

First, that the only reason given by the défendant, prior to the com- 
mencement of this action, for refusing to take the complète issue, 
is that fully stated in its letter of July 22, and ratified by that of Au- 
gust 15, to wit: Its conclusion that the laws of the province respect- 
ing the security by way of lien upon the lands within the school dis- 
trict at the time of issue were less favorable than it thought ; and, 

Second, that the debentures, as finally issued, hâve behind them a 
record which is in substantial conformity to the laws of the province. 

As this second proposition plays a very important part in the final 
disposition of this case, it seems proper that there should now be dis- 
cussed the reasons which lead the court to this conclusion. What we 
mean by it is this : That every step necessary to authorize the issue 
in question was substantially taken; that is, the statutory régulations 
thereto were substantially followed. To recapitulate, thèse steps 
are, successively : (a) The passage of a proper by-law which is to be 
sealed ; (b) the opportunity through notice for a poil of the ratepayers ; 
(c) a certified copy of the by-lav\^ and of the notice, giving an opportu- 
nity to demand a poil, with a déclaration stating the amount of Ûie as- 
sessed value of the real prôperty of the district, to be transmitted to 
the minister of éducation; (d) the approval by the minister of the 
record, so certified to him, followed by his authorization in writing 
that the loan may be effected, together with a notice of the authori- 
zation in the officiai publication; (e) the préparation and exécution 
of debentures conformably to the form selected from the statute; 
(f) the second examination of the record made by the board had by 
the minister of éducation, followed by a registration of the issue in 
his office and his countersigning the several debentures. 

Every one of thèse steps was taken in the case of this issue in sub- 
stantial comphance with the law. By-law 16 was passed and sealed; 
notice to the community was duly given; the minister was fumished 
a transcript, with a proof of the notice, and the proper déclaration; 
his authôrity in writing for the issue was granted— ail before the 
représentative of the défendant appeared on the scène. No one con- 
tends' but tliat the law was followed exactly, respecting by-law 16, 
down to the point of exécution of the debentures in substantial com- 
phance with its provisions. The intermediate steps thereafter were 
properly taken as they came, and finally debentures were executed 
and countersigned by the minister which conformed exactly to the 
form prescribed by statute which the board of a district such as this 
may choose under paragraph 5 of section 127. Except for the fiUing 
up of the necessary blanks, the form of the debentures in question, 
as well as that of the coupons attached thereto, is exactly in the v^rord- 
ing of the third alternative set of forms for debentures and coupons 
in the section in question. 
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[1] Two features of the situation which may be referred to as in- 
consistent with this conclusion we now discuss. By-law 16 is shown 
in évidence to hâve followed substantially the form prescribed by 
the minister of éducation whose duty it was to suggest the same. 
Its preamble recites that there is f ound a necessity, among other needs, 
of issuing 20-year debentures "with interest at not more than 8 per 
cent, per annum, payable annually." Above we hâve quoted exactly 
the formai or enacting part of the by-law. Nothing is there s'aid 
about the time of paying interest. There is nothing in the law which 
makes it illégal for a board in a district which is coterminous with a 
town to issue debentures bearing semiannual interest coupons, so 
that, if it were not for the fact that the preamble to by-law 16 recited 
that the board found it necessary to issue its securities, which might 
bear interest as high as 8 per cent, per annum, payable annually, there 
would be no ground at ail in this respect for questioning the proceed- 
ings. 

This leads us to inquire as to the obvions function of the notice to 
the community after a by-law has been passed. The statute says 
(section 107) that the notice shall be in the form prescribed by the 
minister, and shall advertise the intention "to apply to the minister 
for authority to borrow the amount specified in the by-law and on the 
conditions therein set forth." Evidently what is required hère is that 
a fair notice should be given to the ratepaying electorate of the fact 
that it may be burdened with obligations having certain maximum 
conditions, so that the providence of the proposed issue might be 
subjected to the review of the underlying responsibility through a 
poil. Under by-law 16 the community was apprised of a proposition 
to burden it with debentures which might bear 8 per cent, interest, 
payable annually. It cannot be said that, having given a notice of this 
kind, the board was precluded from rliaking better terms for itself 
than thèse, and, to that extent only, to vary the noticed conditions ; 
that is to say, no one could be heard to say that, if no poil was de- 
manded on a proposition of this sort, an issue of debentures other- 
wise conformable to the requirements of the situation and the law, 
but which provided better terms for the community than 8 per cent, 
interest payable annually, would be illégal, and it is entirely obvions 
that the debentures issued at 5 per cent, per annum, with interest 
payable semiannually, is a much better loan for the community than 
one at 8 per cent, payable annually. In fact, it is demonstrable that 
there was a much better bargain effected for the community to sell 
20-year 5 per cent, debentures at a 5 per cent, discount, with semi- 
annual interest, than to sell even 6 per cent, debentures at par with 
annual interest. The last portion of paragraph 3 of section 109 says 
that the minister may authorize the borrowing of a less sum than the 
amount stipulated in the by-law, and the obvions purpose of the légis- 
lation which twice casts upon the minister (sections 109 and 129) the 
duty of scrutinizing the board's records and of controlling its final 
action is to secure as far as possible results most provident and fa- 
vorable to the district. 

[2] But the statute (107) refers the electorate to the by-law for in- 
formation as to the proposed conditions, and in this case the by-law 
255 F.— 10 
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itself is silent as to the times of paying the interest, and the rule is 
well established that, when the enacting portion of a statute or by- 
law is unambiguous, which is the case hère, the meaning thereof will 
nbt be controlled or affected by anything in the preamble or récitals. 
Yazoo & Mississippi Valley Railroad Co. v. Thomas, 132 U. S. 174- 
188, 10 Sup. Ct. 68, 33 L. Ed. 302. 

[3] Secondly, thèse debentures recite on their face that they are 
issued pursuant to by-laws 16 and 17; but, as was said by counsel 
for the défendant, they conform to 17 only in the fact that they carry 
semiannual interest coupons ; otherwise, there is nothing in that or- 
dinance which at ail differs from by-law 16, and which, at the same 
time, has unfavorably affected the terms and conditions of the deben- 
tures in £iny particular. It is truç that in by-law 17 first appears the 
condition that the obligations shall be payable at a branch of the 
Bank of Montréal, either at Toronto or New York, at the holder's 
option. But that feature seems to us to be, not only not invidious to 
tiie law, but to be a détail not important, either to the by-law or to 
the notice. It would seem incontrovertible that this détail, as well as 
that respecting the half-yearly paymient of interest, is well within the 
conclusive détermination of the minister, under the provisions of sec- 
tions 109 and 129, and that the inclusion of neither derogates from the 
conclusion that "the several conditions" of the act "hâve been sub- 
stantially complied with." 

Our research has not proceeded far enough to disclose any Cana- 
dian or English authorities on the subject, but both matters are in- 
cluded in the décision in Myer v. City of Muscatine, 1 Wall. 391, 
17 I/. Ed. 564, where Justice Swayne, for the Suprême CoUrt of the 
United States, holds that no légal principle (in the absence of a spé- 
cifie statute) forbids making a place other than the municipal treasury 
that where municipal securities are payable, or avoids a contract for 
the payment of interest at periods less than a year when the statute 
but spécifies a maximum rate per annum. Considering, as we do, 
that the matter of semiannual interest payments is not inconsistent 
with the notice given to the electorate under by-law 16, the référ- 
ence in the debentures to by-law 17 may, we think, be properly set 
aside as a mère superfluity. Eliminating the provision for an unlaw- 
ful médium of repayment, this by-law made no substantial change 
from by-law 16 respecting matters which should be noticed prelim- 
înary to exhausting the right to a poil. We therefore conclude that 
the debentures were issued in substantial conformance with the laws 
governing such a matter. 

[4] Going, now, to the force in this case of the first proposition 
above stated, we very much doubt whether défenses can be made 
available which are not set up or suggested until after suit is com- 
menced. The défendant itself recognized that the situation put the 
plaintiff to a great inconvenience. That was the motive the former 
gave as the reason for taking the first $100,000, notwithstanding its 
misgiving as to security, and it seems entirely clear to us that then 
was the time, and not later, when the défendant should hâve uttered 
ail its other criticisms, that if they were valid, plaintiff might hâve 
lîad a timely chance to correct conditions. Défendant had ail the 
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knowledge then of facts underlying its additional reasons for its 
default, which it did not ur^e until its answer was filed a long 
while after. Railway Co. v. McCarthy, 96 U. S. 258, 24 L. Ed. 693 ; 
Goodman v. Purnell, 187 Fed. 90, 109 C. C. A. 408 ; Moore v. Bei- 
seker, 147 Fed. 367, 77 C. C. A. '545; Kansas Union Life Ins. Co. v. 
Burman, 141 Fed. 835, 73 C. C. A. 69. In the case last cited, Judge 
Philips epitomizes numerous authorities on the subject, saying (page . 
842 of 141 Fed., page 76 of 73 C. C. A.) : 

"It Is a wholesome rule of law, Instinct with falr play, exprefssed by Mr. 
Justice Swayne, In Railway Company v. McCarthy, 96 U. S. (6 Otto) 267, 2* 
L. Ed. 693 : 'Where a party gives a reason for liis conduet and décision toueh- 
ing anything involved in a controversy, he eannot, after litigation has begun, 
cliange liis ground, and put his conduet upon anotlier and différent considéra- 
tion. He Is not permitted thus to mend lils liold. He is estopped from doing 
it by a settled principle of law.' 

"This principle has been applied In the foUowîng Instances: Davis v. Wake- 
lee, ]5« U. S. 690, 15 Sup. Ot 555, .39 L. Ed. 578, where a bankrupt obtained 
his discharge, claiming that the judgmeut against him was not affected by it, 
it was held he eould not, in a subséquent action on the judgment, deny its 
validity. In Davis, etc., Company v. Dix (O. C.) 64 Fed. 411, where it was held 
that the purchasers of a creamery repudiating the contract on the ground of 
fraudulent représentations, eould not thereafter set up an interpolation in 
the contract. In Harriman v. Meyer, 45 Ark. 40, where it was held that the 
défense that a tender was not n'ade in ready money was not admissible where 
the prior objection was to inadequacy of priée. In Wallace v. Minneapolis, 
etc., Elevator Company, 37 Minn. 465, 35 N. W. 269, where it was held that a 
ballee refusing to deliver wheat beeause claimed by another, eould not after- 
wards refuse on the ground that the charges were not paid. In Harris v. 
Chipman, 9 Utah, 105, 33 Pac. 243, where it was held that a plaintifC rejecting" 
title for want of admînlstrator's bond, eould not be heard to object afterwards 
that letters of administration were not under seal. In Ballou v. Sherwood, 32 
Neb. 689, 49 N. W. 796 [50 N. W. 1131], where it was held that title objected 
to beeause of pending litigation, the purchaser eould not afterwards object for 
want of seal on the deed. In Frenzer v. Dufrene, 58 Neb. 4.36, 78 N. W. 720, 
where It was held that, where a party alleged hls wife's reealcitrance as a 
reason for not executing a contract, he eould not afterwards be heard to al- 
lège other reasons." 

[ 5 ] Now, it eannot f airly be argued that, if it were otherwise ob- 
ligated to take them, the défendant gave in its two letters of July 22 
and August 15 a valid excuse for not taking the debentures. That 
excuse relates itself entirely to the state of the law of the community 
issuing the securities which défendant was bound to know at ail times. 
Assuming that the law did permit the fluctuation of the amount of real 
property of the district during the immaturity of thèse debentures, so 
that theoretically the security was uncertain and liable to a substantial 
diminution between date of issue and due date, this was a condition 
substantially written in the pertinent statutes then in force, and such 
had been the existing interprétation for a long time. McCarthy v. 
Town of Regina, 5 N. W. Territory Reports, 74. There is a sub- 
stantial identity in this particular between the laws of the Northwest 
Territory and those of Saskatchewan in 1913, as shown by comparison, 
as well as by référence to the Saskatchewan Act, 4—5 Edward VII, 
c. 42, the fundamental law on this subject, and upon which the laws 
in évidence hère (Exhibit 3J) are based. To urge the excuse under 
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considération was, therefore, but to urge ignorance of the law, whict 
is net an available plea hère. 

"It Is a gênerai and fundamental principle of law t.hat ail persons contraet- 
Ing wlth a municipal corxioratlon must, at their péril, inquire into tlie power 
of the corporation or its offlcers to make the contrac-t." State v. Minnesota 
Transfer Ky. Co., 80 Minn. 116, 83 N. W. 35, 50 L. B. A. G5(5. 

The statute, which Mr. Mann must hâve seen (section 127), spe- 
cifically points eut that the proposed debentures would be "a charge 
or lien against ail school property or rates in the district." Research 
proceeding logically from this language would hâve led to other sec- 
tions, which, in application, suggest the resuit to which défendant re- 
f erred in its letter of July 22. The harshness of the maxim "Ignoran- 
tia legis neminem excusât" has been somewhat modified in equity only, 
but even there such modification, then resting in discrétion, is to be 
applied only "in the most unquestionable and flagrant cases." Story, 
Equity Jurisprudence, quoted and approved in Snell v. Insurance Co., 
98 U. S. 85, 91, 25 h. Ed. 52. 

As, however, the other défenses hâve been vigorously argued by 
counsel on both sides, it is deemed not inexpedient to notice them. 
They are, taking them as they are classified and argued in defendant's 
brief : (1) The contract is void for want of a corporate seal ; (2) it 
is void because it contemplâtes an ultra vires act on the part of the 
plaintiff; (3) there was no authority in the plaintiff to contract, be- 
cause the debentures were not in existence nor lawfully provided for 
at the time of contracting; (4) counsel for défendant failed to ap- 
prove the bonds, such approval being a condition précèdent to accept- 
ance; (5) a by-law (17), fundamental to the issue, was invalid, in that 
notice thereof was not given, that a poil might be demanded; (6) de- 
fendant had the right to rtscind by reason of misrepresentation of 
facts by plaintiff. We may dispose of some of thèse défenses with 
little discussion. 

[6] Thus, we are unable to accord much considération to the dé- 
fense 3, that the agreement may be avoided because the subject-matter 
was not in esse. At the time of the agreement, it was a matter for 
negotiation to détermine what the issue should be as to terms within 
the maximum conditions of the by-law and the statutes. When Mr. 
Mann appeared with defendant's tender, plaintiff had regularly passed 
ail the preliminaries to an issue of debentures; it was a matter well 
within its powers to seek and enter into an agreement for their sale ; 
it was a step consonant with settled business principles, which it could 
not prudently avoid taking, and at the same time be faithful to the 
public interests. 

No statute of the province instructed the plaintiff board in what 
manner it should market its securities, wherefore it was at liberty to 
proceed according to the approved practice, which it in fact did fol- 
low. There can be no question but that the negotiation of municipal 
bonds is a proper subject of contract. In Griffith v. Burden, 35 lowa, 
138, the court (page 143) says of municipal bonds: 

"The authority to sell the bonds in the market Is an Incident attendant upon 
and growing out of the power to issue them." 
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This is not a case in which a municipal corporation undertakes to ex- 
ercise its législative powers at some future time in a particular way, 
as defendant's counsel argue. When the agreement of April 12-16 
was concluded, ail the législation (by-law 16) essential to the proposed 
issue had been had, notice for poil had been given, authority to issue 
was granted, advertisement for tenders was had, and several compéti- 
tive bids were on hand, including defendant's ; there remained for the 
board but to accept the best tender and to exécute the power it then 
possessed. Thercafter, as to it, administration only was the line of 
action. It is entirely clear that if a municipal body, at this stage, lacks 
competency to contract for the sale of its proposed issue, but must 
first get it into physical existence, the market therefor might be nar- 
rowed, to the détriment of the best sale. In this case défendant re- 
served the right to détermine the physical characteristics of the issue, 
evidently according to that privilège an élément of value. This ques- 
tion seems not to hâve troubled the Chief Justice of the province in 
trying, at about the time the parties hère were dealing with each other, 
the Case of Tanner, considered infra. 

[7] Défense 4, we think, is not well taken, when we compare the 
statement of the défense with the réservation the défendant made of 
its right to dépend upon the opinion of its attorneys. That réserva- 
tion, again quoting it, was as f oUows : 

"Prior to our takiug up and payiiig for said delientures, you are to furnlsh 
us coiiiplete transcrlpts of ail proeeedlngs leadlng up to and culnilnatlng lu 
the issuance of said debentures, evldenclng their legality to the sati.sfaetion 
of our attorneys. Should our attorneys deem any additlonal by-law neces- 
sary, you are to pass saine." 

The évidence shows that plaintiff did everything required of it un- 
der this provision of defendant's proposai. That called for action by 
defendant's attorney after, and as a resuit of, examination of the 
transcripts of ail the proceedings affecting the issue ; and it is fur- 
ther limited in its efïect by the provision that plaintiff should perfect 
its record of proceedings by the passing of any additional by-law deem- 
ed by defendant's attorneys to be necessary. The corrélative of this 
provision clearly is that counsel for the défendant, after being afford- 
ed a scrutiny of the proceedings already had, should be dihgent in 
suggesting necessary corrections and additions ; otherwise, refusai to 
approve after plaintifï had adopted defendant's suggestions, and after 
conditions had been reached which were existent when this issue was 
rejected by défendant, ought not to be respected. We deem it clear 
that this provision in defendant's proposai should be construed as in- 
tended to further the issue of the debentures and the interests of both 
parties therein, and not to afïord the défendant a final loophole of es- 
cape from its obligation after plaintifï had met ail of its demands. 

But we may go farther than this. We find in this record an approv- 
al of this issue by the défendant under this very réservation. When, 
July 22, was first voiced a dissatisfaction with the agreement, culminat- 
ing in a rejection of the issue three weeks later, défendant knew, and 
had known for three months, everything which is now said to afïect 
the validity of the issue. Indeed, with the single exception of the fail- 
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ure to notice by-law 17 for a poil, ail the matters now alleged as af- 
fecting invalidity were taken by the board at defendant's instance, or 
happened under its supervising. With the transcripts of ail the pro- 
ceedings of the board before it, and having submitted the same to the 
scrutiny of its counsel, défendant itself prepared the debentures, and 
sent them to plaintiff for exécution, without a word of criticism re- 
specting the state of the record. In its letter of April 22, acknowledg- 
ing receipt of transcripts of proceedings, défendant said : 

"We will tum same over to our attorneys and promptly advlse you as to tlie 
resuit of thelr examination." 

The sending of the blanks for exécution, and at the same time of- 
fering no criticism of the record, was tantamount to an approval, and 
opportunity thereafter to disapprove on grounds then in évidence be- 
came exhausted. It cannot be that the right to reject remained should 
défendant repent its tender. The cases cited by the défense (U. S. 
Trust Co. V. Guthrie Center [lowa] 165 N. W. 188; Thurman v. City 
of Omaha, 64 Neb. 490, 90 N. W. 253) are not in point, because of 
the active participation, in the instant case, of défendant in the produc- 
tion of the debentures. In the lowa case, supra, a very late décision, 
in which authorities are extensively reviewed, it is held that the re- 
fusai must be reasonable, even if on mistaken grounds — its good faith 
obvions. We know of no authority to the point that such a réserva- 
tion as this is effectively used, when its exercise is attempted on the 
ground that the party's own handiwork in the resuit bas produced 
theoretical defects. 

Défense numbered above 5 has already been fuUy considered in our 
conclusion that by-law 17 was mère surplusage. 

Défense No. 6, has, in our judgment, but a color pi strength. If 
there had, indeed, been a substantial misrepresentation of fact, such a 
défense, of course, would be subject to serions considération, if made 
at the right time. Hère, however, we are unable to find any such mis- 
representation, and we do this without determining the issue of ve- 
racity between Mr. Mann, the représentative of the défendant, on the 
one side, and the several officers and members of the board, on the 
other, speaking to the same subject. The subject-matter of their al- 
leged statements was the extent of the district and the amount of land 
to be assessed for school purposes. It is quite évident that, if there 
was any misunderstanding at ail upon the question, it was due to the 
fact that the school officers spoke with a knowledge of the law of the 
province on thèse matters, and Mr. Mann heard in actual, probably, 
but certainly not in légal, ignorance thereof. 

Substantially ail that is claimed by défendant by way of misrepre- 
sentation was that the school officers stated to Mr. Mann that the lim- 
its of the district were the same as the city, and that ail the lands in 
the district were subject to taxation for school purposes. Thèse state- 
ments, interpreted in the light of the laws to which we hâve already 
referred, were literally true. The district had the same limits as the 
city, but the law provided for the anomaly of two districts having the 
same boundaries. The school officers had the right to assume that one 
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there for the purpose of buying debentures understood the laws per- 
taining to such obligations. Thèse alleged statements are readily seen 
to relate themselves exclusively to the laws when we consider them to 
be, as they are, but opinions as to the way in which the laws affect 
property within the geographical lines of the district. At the very 
best for défendant, the statements direct a scrutiny of the law as the 
only criterion of their credibility. 

Together with the alleged statements to Mr. Mann, the officers of 
the board exhibited a document, known as "Information, re Sale of 
Debentures," containing statistics relating to the extent of the district 
and the amount of taxable property, with other pertinent information. 
This statement has, indeed, an ambiguity in it, which is resolvable, 
however, when read in the hght of the law, or, at the least, its terms 
■ are sufficient to excite inquiry to one heeding the law. The area of 
the district is given therein as "7,8.50 acres, same as city of Regina." 
In the same statement, however, the city's net assessment is given as 
$54,966,142, and that of the district (having the same area!) at $50,- 
711,054. School rates are based upon the municipal assessment, and 
the collection is done by the city officiais (section 89, chapter 101, Ex- 
hibit 3J), and, "subject to the School Act" (thus referring the inquirer 
to the sections which provide for separate schools), the property lia- 
ble to be taxed for school purposes shall be that under taxation for 
municipal purposes (section 90, chapter 101). To one, then, with 
knowledge of the pertinent laws, the ambiguities of this statement dis- 
appear — the public school district has a tax roU of $4,255,088 less than 
that of the city, because there is a separate district in the same area. 
This document must be construed as a whole; so construed, it does 
not misrepresent. The authorities oiïered as typical cases of misrep- 
resentation of fact justifying rescission (Long v. Athol, 1% Mass. 497, 
82 N. E. 665, 17 L. R. A. [N. S.] %, and McManus v. Philadelphia, 211 
Pa. 394, 60 Atl. 1001) présent facts so at variance in character with 
those before us as to be of no persuasion to an opinion contrary to the 
above. 

[8] It is the first two défenses which are most extensively argued. 
At great length both sides, searching ancient authorities, discuss the 
necessity for a corporate seal in the contract between plaintifï and dé- 
fendant, and earnestly are argued the features of the so-called con- 
tract which, défendant claims, demanded ultra vires acts of the plain- 
tiflf. What counsel on both sides mean by the contract hère is the 
written proposition of défendant, which we hâve quoted in the state- 
ment of the case, followed by the resolution of the board accepting the 
same, which latter, défendant claims, should hâve been sealed of rec- 
ord to be valid. The question of necessity for a seal is important only 
in the view which may be taken that the ultra vires terms may be elim- 
inated, leaving a complète agreement within the power of the dis- 
trict to make. It seems, therefore, advisable to notice it, considering 
the value attached to it by counsel on both sides. 

Passing upon the question, we reach the conclusion that, at com- 
mon law, a seal was not necessary in such a situation as hère. The 
corporation, by the statute, consisted of the five trustées only; the 
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unsealed resolution was formally recorded as the act of the corporation 
in session, and we do not think that to hâve impressed a seal upon the 
record page would hâve added to the force thereof as binding the cor- 
poration to the act there engrossed. A by-law must be sealed, because 
the statute (106) says so ; but nowhere else is it required that any 
other record page be sealed as a formality of officiai action. Section 
88 says : 

"No act or proceeding of any board shall be deemed valld or binding on any 
party whieh ts not adopted at a regular or spécial meeting at wMcli a quorum 
o£ the board Is présent." 

Unless the converse, that any act or proceeding adopted at a proper 
meeting (within the corporate power to do, of course) is "valid or 
binding," is an interprétation in dérogation of the common law in 
force in Saskatchewan, and hence to be seriously questioned, that 
would seem to be a necessary coroUary. As far back as 1 Anne, Chief 
Justice Holt said (Mayor of Thetford's Case, 1 Salk. 192) : 

"That though a corporation cannot do an act in pais without thelr common 
seal, yet they may do an act upon record." 

And the reporter says that this conclusion was reached "after search 
of précédents which were found both ways," a situation which two 
centuries of adjudication has not relieved. The discussions of Mr. 
Justice Gwynne and Mr. Justice Patterson, in deciding Bernardin v. 
Municipality of North Dufïerin, 19 Canada Suprême Court, 581, we 
think, clarify the question as applied to the instant facts. The authori- 
ties upon which both sides hère mainly rely are there considered and 
compared, to the resuit, we think, of justifying the conclusion that, 
except as particularly demanded in case of a by-law, intra vires acts 
of record, taken regularly at a proper meeting of the board in ques- 
tion, need not be sealed. It seems very clear that the English and 
Canadian décisions brought to our attention, when analyzed respect- 
ing their individual circumstances, justify the language of Mr. Justice 
Story in Bank v. Dandridge, 12 Wheat. 64-68, 6 L. Ed. 552, that the 
common-law doctrine that a seal is necessary to évidence acts of a 
corporation aggregate is "inapplicable to acts and votes passed by such 
corporations at corporate meetings." 

The considération given to the apparently conflicting authorities by 
the two justices in the Bernardin Case establishes that the classifica- 
tion of the exceptions to the rigid common-law rule, employed by the 
text-writers, such as Anson, is much too inelastic and restricted. The 
language used by Mr. Justice Gwynne, on pages 591 and 592 of the 
Bernardin Case, becomes ail the more persuasive to the conclusion we 
reach hère, when the diiiference between the North Dufïerin and plain- 
tiff corporations is understood. In the case of the municipality of 
North Dufïerin, it was ail the inhabitants who constituted the body 
corporate, whose authority is committed, in exercise, to a représenta- 
tive body (the council) for convenience. In the instant case, the very 
individuals who acted of record on April 16 are the corporation, not 
the ratepayers of the district. 



BOAKD OF TRUSTEES V. SPITZEB 153 

While we hâve not passed uhnoticed the numerous authorities cited 
on this question, it is impossible to consider them ail. It is sufficient 
hère to point out criteria which differentiate f rom the case at bar cer- 
tain of them which superficially seem important. Thus Manning v. 
Winnipeg, 21 Manitoba, 203, turns on the fact that, by charter, the 
city council could act in the premises only by by-law which should be 
sealed, and the same limitation marked the municipal law of Ontario, 
which affected the décision in Leslie v. Township of Malahide, 15 On- 
tario, 4. In the former case on appeal, Mr. Chief Justice Howell dis- 
tinguishes Bernardin v. Municipality of North Duiïerin, supra, on this 
précise point, and directs attention to the divergence in facts in this 
respect between that case and a subséquent décision of the same court 
(Waterous v. Palmerston, 21 Canada Suprême Court, 556). In the 
case at bar no such imperative législation exists. 

We therefore see no objection in the common law to construing sec- 
tion 88 as sustaining the validity of a contract closed of record with- 
out seal, as hère. Whether or not that part of the opinion of Mr. 
Chief Justice Wetmore in Brandon Construction Co. v. Saskatoon 
School Board, 5 Saskatchewan, 250, which is to the same effect, is 
mère obiter, as claimed by défendant, upon which we entertain no 
judgment, it seems to us to very clearly state the local law, with which 
the learned justice is, of course, the more familiar. 

[9] We think, however, if the provision for payment of the deben- 
tures in money of the United States is to be regarded as a vital part 
of the contract, the latter bound neither party, sealed or otherwise. 
This was something which plaintifï could not lawfully agrée to. Sec- 
tion 127, as we hâve seen, prescribes three alternative forms of pro- 
posed debentures, one of which, "or to the like effect," must be fol- 
lowed. The first two provide that the repayment shall be "in lawful 
money of Canada." The third form, which is the one the parties of 
necessity had in mind to, and did, foUow, allows an alternative money 
in the shape of "pounds sterling." The fact that one alternative, only, 
to money of Canada, is specified, excludes the thought that any other 
was within the power of the board to agrée to. It is notorious that 
rates of exchange between foreign countries fluctuate, so that there is 
no assurance that, even in two having the same standard of value, as 
well as the same dénominations, the money of one may at any time 
be the équivalent in substantial value to that of the other; and we 
are decidedly of the opinion that the issue of debentures payable in 
the money of the United States is not a substantial compliance with 
the law requiring them to be made payable either in that of Canada or 
in pounds sterling. But the circumstances hère constrain the court to 
hold that the provision in question does not avoid the contract as a 
whole. In Railroad Co. v. McCarthy, supra, the court says (page 267 
of 96U. S. [24 L. Ed. 693]): 

"The doctrine of ultra vires, whon Invoked * * * should not be allowed 
to prevail when it would defeat the ends of justice or work a légal wrong." 

And in 111. Tr. & Sav. Bank v. Arkansas City (8 C. C. A.) 76 Ped. 
271, 22 C. C. A. 171, 34 L. R. A. 518, it is said, in a syllabus bv the 
court: 
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"When a divisible part of a contract is ultra vires, but. that part Is nelther 
main m in se nor malum prohibltum, the remaiader of the contract may oe 
enforced, unless it appears from a considération of the entire agreement that 
it would not hâve been made independently of the part whieli is void." 

Hère the parties put a construction upon their agreement which 
abandoned the ultra vires provision, thereby enabling us to say that 
that condition was not, in fact, an indivisible one. Of course it was 
not intrinsically illégal, nor may it be said that it was malum prohibi- 
tum ; it was simply ultra vires — not specifically prohibited. We are 
therefore justiiied to treat the agreement or contract as if this clause 
were not in it. Chicago v. Sheldon, 9 Wall. 50, 54, 19 L. Ed. 594 ; Top- 
liff V. TopHfï, 122 U. S. 121, 131, 7 Sup. Ct. 1057, 30 L. Ed. 1110. 

[10] But, even if we say that the agreement was void, still we think 
such a compact is capable of initiating mutual responsibilities upon the 
parties thereto which may become binding, as if by valid contract, as 
the parties separately proceed under it by way of exécution and their 
procédure tends to and eventuates in a légal resuit, and, further, if 
each, in the process of exécution, parts to the other with what is équiv- 
alent to considération, i. e., in the dealings they hâve with each other 
respecting the matter, each has become under obligation to the other, 
or has parted with something because of the other. Any corporation, 
municipal or otherwise, may become bound by ratification, adoption, 
or acquiescence upon a contract, express or implied, which it might 
otherwise disavow, provided it is a compact into which its corporate 
powers permit it to enter, It is bound, in this respect, by the same 
considérations afifecting individuals. This is the principle of the cele- 
brated case of Curtis et al. v. Leavitt, 15 N. Y. 9, and the numerous 
cases cited amply support the text of Brice, Ultra Vires, chapter IV, 
section 220, and chapter VII, and of 28 Cyc. 675, 676. See City of 
Findlay v. Pertz (6 C. C. A.) 66 Fed. 427, 13 C. C. A. 559, 29 L. R. A. 
188; First Nat. Bank of Red Oak v. City of Emmetsburg, 157 lowa, 
555, 138 N. W. 451, and notes thereto in L. R. A. 1915A, 990; Weil et 
al. V. Newbern, 126 Tenn. 223, 148 S. W. 680, Ann. Cas. 1913E, 25, 
and notes thereto in L. R. A. 1915A, 1023 : Frank v. Board of Edu- 
cation of Jersey City, 90 N. J. Law, 273, 100 Atl. 211, L. R. A. 1917D, 
206. This principle is involved in much of the argument in the déci- 
sions under the common law discussed in Bernardin v. Municipality of 
North Duiïerin, supra, which find the spécial circumstanccs to avoid 
the common-law rule respecting the necessity for a seal. 

It is a well-settled doctrine, of long standing, that corporations may 
be bound by implied contracts, to be deduced from authorized corpo- 
rate acts, or even from paroi acts of its officers, if not restricted by 
statute or charter, or if, properly exeCuted, they would hâve been with- 
in spécifie or implied powers. Bank of Columbia v. Patterson, 7 
Cranch, 299, 3 L. Ed. 351; Maher v. City of Chicago, 38 111. 266; 
Peterson v. Mayor, etc., of New York, 17 N. Y. 449, 453 ; 28 Cyc. 666, 
667, and cases cited; Bernardin v. Municipality of North Dufferin, 
supra. 

Upon thèse premises it seems incontestable that both plaintiff and 
défendant were bound in contractual implications respecting this is- 
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sue of debentures at the time when défendant signified its intention 
not to take it. What was the situation at this time? The défendant, 
relying upon the conduct of the board, had gone to substantial ex- 
pense to prépare the debentures ; had employed its énergies towards 
finding a market therefor; had incurred substantial preliminary ex- 
penses, which were justified by its allowable confidence that the plain- 
tifï would meet its obligations; had retained counsel to pass upon 
plaintifï's obligations. Ail of thèse outlays and inconveniences were 
factors of substantial damages it would sustain, should plaintiff final- 
ly refuse it the securities, and they were likewise substantial incidents 
binding upon plaintiff by way of executing a contract of which they 
were implications. On the other hand, the board had incurred ex- 
pense in advertising for tenders, which was uselessly made, if it could 
not hold défendant to its proposition, for undoubtedly other tenders 
made in compétition with defendant's were not available for the 
board's reconsideration. The latter, also, by way of executing the 
agreement, had met every demand made upon it by the défendant, 
even, in response to exigencies urged by défendant, going to the trou- 
ble of sending its officer to another province to get the minister's 
counter signature, and thus to anticipate, for defendant's benefît, the 
date of delivery of the first $100,000. Finally, it had executed, ready 
to deliver, securities which met the defendant's approval, and which 
were valid and indefeasible obligations of the district. 

Pending the taking of thèse steps it had taken advantage of a law, 
knowledge of which concluded the défendant, and had entered into 
obligations requiring the expenditure of the money which thèse se- 
curities were to bring into its treasury. Failure to negotiate the de- 
bentures involved it in serious embarrassment, which only the de- 
fault of the défendant brought about. Thèse matters involved de- 
fendant in responsibility to plaintifï. If the contract of April 16 had 
avoided every technical criticism urged against it, i. e., if it had been 
sealed and had contained no terms and conditions which were beyond 
the corporate powers of the plaintifï, everything done between its date 
and the date of defendant's répudiation, by either défendant or plain- 
tifï, was consistent therewith, and was an act pertinent to the exé- 
cution thereof, wherefore the implied contract was precisely on valid 
Unes. On the principle of the décisions in Township of King v. 
Beamish, 36 Q. L,. R. 325, Marshall v. Quee'lisborough, 1 Simons & 
Stuart, 523, Paterson v. Railway Co., 17 Grant, 521, and others of 
the same class, it is very diflficult to see why mutuality has not hère 
obtained, justifying relief at law, as in controversies of the character 
cited spécifie performance was enforced because of the inadequacy 
of the law. 

We very much doubt, and are prepared to décide adversely, if nec- 
essary, to a décision in this case, whether défendant is compétent 
to urge thèse alleged ultra vires conditions at this time. The analogy 
is compelling between this situation and that in State ex rel. v. Mas- 
tin, 103 Mo. 508, 15 S. W. 529, where it is held that a property own- 
er, who assisted in instituting proceedings for the issue of local pub- 
lic obligations, and whose lands are being levied upon to secure their 
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ratable proportion of the debt thereby created, may not plead that 
the adventure in wliich he had a part was ultra vires. 

[11] Only because of the ablp and elaborate arguments in this case 
hâve we extended this opinion to ail the foregoing matters. We think 
that ail defendant's misgivings concerning the validity of the issue 
were groundless, in view of the ternis of sections 127 and 129. Thèse 
fears mûst dissipate against the countersigning of the minister. When 
that is done, the obligations become "sufficient to bind the district and 
create a charge or lien against ail school property or rates," for such 
counter signature "shall be conclusive évidence that the district bas 
been legally constituted and that ail the formalities in respect to such 
loan and the issue of such debentures shall be thereby conclusively 
established, and its validity shall not be questionable by any court 
in Saskatchewan, but the same shall, to the extent of the revenues- 
of the district issuing the same, be of good and indefeasible security 
in the hands of any bona fîde holder thereof." While ordinarily a 
bona Me holder is one who purchases in good faith without notice 
of alleged infirmities, that is not necessarily the only définition. The 
qualification of bona fides may be used only in the sensé that fraud 
is not présent in the transaction under considération. 

In O'Connor v. Gertgens, 85 Minn. 481, 485, 89 N. W. 871, it is 
said, in a syllabus prepared by the court, amplified in the opinion by 
considération of the authorities, that: 

"The expression 'bona flde purchaser' Is oftentimes used ambiguously, and 
is construed in varions ways. The context must be examivied, and the ex- 
pression considered with referencei to its use and tlie coiniection In whieh it 
is found. It may mean without fraud or deceiition. It may mean witliout no- 
tice of others' rights. It sometimes signifies lionesty of purpose, as distiu- 
guished from bad faith. To be a bona flde puroliaser may, under sonie cir- 
cumstanees, require the payment of the considération or purchase priée, but 
not always. In the statuts in question the term, 'bona flde' was used as the 
opposite of 'mala flde,' " 

Either the quaUfication "bona fide" in section 129 bas that restrict- 
ed sensé, or we must think the provision in question to be a pièce of 
superfluous législation, for in Canada, as in the United States, the 
principle has long held that one is protected who purchases in good 
faith, without notice, from one who is aware of infirmities preceding 
exécution, public securities which are regular and lawful on their face. 
Webb V. Commissioners of Herne Bay, L, R, 5 Q. B. 642. Before the 
act was passed, it was for the first purchaser of debentures to ascer- 
tain ail facts pertinent to their validity. The législation, however, 
seems intended to change the law by making the countersigning close 
the door to investigation of the antécédent situation and to establish 
the force of the issue as a lien. This statutory provision, to justify 
its enactment at ail, appears to necessitate the construction of the 
term "bona fide holder" to mean one who then deals in good faith with 
the issuing body; i. e., a first purchaser who is free from actual 
fraud and who pays value. More than 40 years ago, one of the ablest 
courts of one of the middle western states (Griffith v. Burden, 35 
lowa, 138, 143) noted the steady tendency to strip from municipal 
securities the impedimenta of the law merchant, that the public inter- 
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est might be better served in their marketing. The législation before 
us is capable of construction in Une of that beneficent tendency of the 
law ; otherwise, it bas little function. We are constrained to give it 
a construction, if reasonably possible, which will magnify its useful- 
ness. 

If there is any différence in principle respecting the accrual of mu- 
tuality between the case of an accepted tender for the purchase of pub- 
lic securities and that of a common subscription, the favor, we think, 
would be with the former. In the case of a subscription, it is settled 
that substantial effort or expenditure in reliance thereon to further the 
object thereof will convert the gratuitous promise into a binding con- 
tract. 37 Cyc. 486; Sargent v. Nicholson, 25 Manitoba, 638. It can 
hardly be said that a formai tender in response to a public call offer- 
ing public securities is ever a gratuitous promise; but, even so, the 
authorities just cited would bring défendant to court under circum- 
stances as hère. 

This construction, we think, is consistent with that of analogous 
Saskatchewan statutes, 207 and 208 of the City Act, by Chief Justice 
Haultain in the trial of Canadian Agency, Limited, v. Tanner, 6 
Saskatchewan Reports, 152, 161, in which the défendant was held to 
pay for city stock for which he had subscribed, and which had been 
approved by the minister of municipal affairs. Tanner's défense that 
there were infirmities antécédent to the minister's indorsement was 
held unavailable. Other cases cited (Harper v. Township of East 
Flamboro, 32 O. L,. R. 490; Village of Georgetown v. Stinson, 23 
Ontario Reports, 33) indicate gênerai Canadian approval of législa- 
tion of this character. 

We hold, therefore, that défendant was not justified, for anything 
shown upon this record, in its refusai to take the balance of this issue, 
and that there accrued to plaintiff, through its refusai, a right of ac- 
tion in damages. 

[12] What should be the measure of damages? It is argued for 
défendant that, at the worst, damages would be nominal, on the theory 
that there is hère but a breach of an agreement to loan money, and we 
are referred to Western Wagon Co. v. Welch, L,. R. Chancery, 1892, 
271, and Larios v. Bonany y Gurety, Privy Council Appeals, 5 L. R. 
346. Our reading of thèse décisions fails to suggest much weight to 
the point as it is sought to apply it hère. The latter case, particular- 
ly, is authority to the proposition that, even where the contract is 
merely to extend crédit or to loan money, substantial damages may be 
recoverable, if substantial loss accrues to the obligor through reason- 
abJe reliance upon it. But, it seems to this court, an accepted offer 
to buy public securities, made in response to a public advertisement 
for tenders, is something more than an agreement to loan money ; that 
it becomes a sale of negotiable paper, which differs from ordinary 
paper, in that it bas many of the characteristics of chattels. Griffith 
V. Burden, supra. 

We think it would be mischievous to hold that, until substantial 
progress was made by way of exécution, such a contract was merely 
a naked pact. Public policy suggests insuperable defects in such a 
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doctrine. So far as we know, the exaction of a deposit guaranty by 
bidders bas never been questioned, and in no case, so far as we know, 
involving a deposit of that character, bas there been an attempt to 
so bebttle the fundamental agreement. The right to exact a deposit 
bas been upbeld, because the right to actual damages is recognized. 
The dearth of autborities suggests that the point made by def endant's 
counsel is unusual. We are aware of but one. City of Junction City 
V. Bank, 96 Kan. 407, 153 Pac. 28. The syllabus is by the court, 
paragraph 5 reading: 

"Where a city offers its paving bonds for sale and the successful and ae- 
cepted bldder répudiâtes its contract of piirchase, the clty may recover from 
suoh bidder compensatory damages, even If thèse exeeed the sum whlch the 
bldder puts tip as a pledge of good faith accompanying the bld." 

This case is not very fully reported, and the same justice writing 
the majority opinion indulges in a written dissent ; but upon the pré- 
cise question in the paragraph above quoted the court is unanimous. 
In the body of the majority opinion the court says of the deposit : 

"The purpose of a certlfied eheek to accompany a bid Is well known. It was 
a pledge of good faith, and to giwrantee a recoupment or partial recoupaient 
for any contingent loss to the vendor if the contract was broken by the vendee." 

Recovery in this Kansas case was ordered, allowing the city damages 
for the différence between the bid and the price obtained on a resale, 
with a recovery of the excess of damages beyond the amount of the 
•check. 

Whatever view may be taken of the April agreement, i. e., wheth- 
er it is a mère subscription, or a promise to loan money, or a contract 
void because ultra vires, the measure of recovery, under the circum- 
stances hère, should be the différence between the bid price of $400,- 
000 of the securities and the price obtained on resale, as it would be 
if the agreement is held to be a binding contract. If we must assume 
that the actionable contract between the parties is to be implied, one 
of the terms necessarily found is the agreement to pay 95 per cent, 
of par and accrued interest, because it is inévitable that ail the deal- 
ings between the parties from April 12 to August 15 were on that 
basis. 

We come now to consider the effect on the damages of defendant's 
subséquent offer of 92 per cent, of par. In this connection it is to be 
recalled that in its letter of August 15 défendant specifically extended 
the privilège to plaintiff to seek another market for the balance of the 
issue, and there is no évidence hère tending to show that diligence 
and good faith were not exercised in the sale at 90, nor that the price 
was inadéquate. This sale, then, would fix plaintiff's damages at 
the différence between 90 and 95 on $400,000, or $20,000, with inter- 
est, and we do not think that defendant's bid to pay 92, made pend- 
ing the sale to a third party at 90, affects the situation. For the plain- 
tiff to bave accepted that bid meant an abandonment of its right of 
action against the défendant because of the latter's failure to take the 
issue at 95, for défendant extended a new bid on the theory that it 
was absolved from its obligations under the old tender. Besides, 
at the time defendant's new bid came in, plaintiff had undoubtedly 
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entered into obligations with the final purchaser, which were capable 
of giving it much embarrassment. 

We find, therefore, for the plaintiff, with damages and interest 
as prayed for. 



BANNING V. PENROSE. 
(District Court, N. D. Georgla, N. D. January 13, 1919.) 

1. AUENS <@=368 NaTURALIZATION GOMPLIANCE WITH STATUTE. 

Where a native of Germany, as shown by the record of his naturallza- 
tien, renounced alleglance to every foreign potentate, state, or sovereignty, 
and particularly to the Emperor of Germany, that was a substantial 
eompUance with Rev. St. § 21G5, though the Emperor's name was not 
given. 

2. CiTiZENS <©=3l3 — Expatriation. 

A naturallzed citizen who returns to the country of hls origln does not 
lose his citizenship, though lie remains there indefinitely, if his purpose De 
to retum to the land of hls adoption ; the test belng one of Intention. 

3. CiTiZENS <g=3l3 — Expatriation. 

Where a native of Germany, after becoming naturallzed, retumed to 
the land of hls nativity, held, that his Indefinite stay dld not work an ex- 
patriation so as to deprlve him of hlsi rights as an American citizen on. 
his retum. 

4. Habeas Corpus <S=25(1) — Auen Enemies — Internment. 

A duly naturallzed citizen who bas not lost his rights, if arrested as an 
enemy allen on Presidentlal warrant Issued under Rev. St. § 40(J7, as 
amended by Act April 16, 1918 (Comp. St. 1918, § 7615), is entltled to ba 
discharged on habeas corpus. 

At Law. Pétition by C. F. Banning for writ of habeas corpus 
against C. W. Penrose, Commandant of Ft. Oglethorpe, Ga. Writ 
issued, and petitioner ordered discharged. 

Richard W. Martin, of Pittsburgh, Pa., and J. A. Branch and Wil- 
liam Schley Howard, both of Atlanta, Ga., for petitioner. 

Hooper Alexander, U. S. Atty., of Atlanta, Ga., for respondent. 

NEWMAN, District Judge. This is a proceeding by C. F. Banning 
against C. W. Penrose, who is commandant of Ft. Oglethorpe, Ga., a 
military encampment. Mr. Banning asks that, on a writ of habeas 
corpus, he be discharged from his détention and confinement at Ft. 
Oglethorpe, where he was interned, as I understand it, by an order of 
the Attorney General, acting for the Président, under section 4067, 
Rev. St., as amended by the Act of Congress approved April 16, 1918, 
40 Stat. L. 531, c. 55 (Comp. St. 1918, § 7615), and the President's 
proclamation issued thereunder. 

There bas been a hearing on the pétition, considérable évidence 
taken, and a lengthy argument. It is conceded at the outset that the 
acts above referred to are constitutional acts, and that the proclama- 
tion of the Président was properly issued in pursuance thereof. No 
question is made as to the right to do this, if it was directed toward 
an alien enemy. 

^=3For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digesta & Indexes 
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At the time of his arrest and confinement at Ft. Oglethorpe, Ban- 
ning was residing in the city of Pittsburgh, Pa. He is a bachelor, but 
he had rooms there and was staying there at the time, and had been 
for some time in that city. 

[1] It appears that Banning, while working in New York City, in 
1884, filed his déclaration of intention to become a naturahzed citizen 
of the United States. After that he went to Pittsburgh, where he 
worked for a firm called Naylor & Co., and in 1899 he and another 
employé of the firm of Naylor & Co., S. G. Cooper, formed a Umited 
partnership under the name of Banning, Cooper & Co., I^imited, and 
engaged in some kind of a brokerage business. In 1903 he applied 
to a state court in Pittsburgh, the court of common pleas, for naturali- 
zation, and was naturalized and received a certificate. The respond- 
ent hère does not question at ail the fact that he applied for naturaliza- 
tion, went through the form of naturalization, and received a certifi- 
cate; but the act of Congress on the subject of naturalization (Rev. 
St. § 2165) provided that — 

An applioant for naturalization "sliall, at the time of his application to be 
admitted, déclare, on oath, before some one of the courts above specifled, that 
he will support the Constitution of the United States, and that he absoiutely 
and entirely renounces and abjures ail allegiance and fidelity to every forelgn 
prince, potentate, state, or sovereignty; and, i>!U'ticularly, by name, to the 
prince, potentate, state, or sovereignty of whicli lie was before a citizen or 
subject." 

The United States attorney, in his brief which I hâve before me, 

says : 

"I assume, therefore, that the court will ^ive no considération to any ques- 
tion, or suggestion whatever except this: Is Mr. Baïuiing an American citizen 
or an alien eneniy within the classes named in R. S. 4057?" 

I agrée thoroughly with the United States attorney in his suggestion 
about this; that the only thing for the court to consider in this case 
is whether or not Mr. Banning, at the time of his arrest and intern- 
ment, was an alien enemy or a citizen of the United States. If he was 
regularly naturalized and bas not expatriated himself, then he is not 
an alien enemy, but a citizen, although a naturalized citizen, only. 

Mr. Banning, in his naturalization, as shown by the records of the 
same, renounced ail allegiance and fidelity to every foreign prince, 
potentate, state, or sovereignty, and particularly to the Emperor of 
Germany. The United States attorney contends that this renouncing 
of his allegiance to the Emperor of Germany is not sufficient, that he 
should give the name of the sovereign of the country of which he was 
a subject, or the name of the sovereign whose subject he was, to state 
it more correctly. 

I hâve thought about this question considerably and hâve examined 
it pretty thoroughly and carefully, and my own reasoning and the 
authorities which impress me as the most important satisfy me that 
the act of Banning in renouncing allegiance to the German Emperor, 
as he did, is substantially sufiicient. In renouncing his allegiance to 
the German Emperor, he clearly indicates the country with which he 
wa5; severing his relations and leaving in order to take citizenship in 
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this country. It seems to me that the purpose and requirements of 
the act are very clearly complied with in a way which ought to be suf- 
ficient. 

I hâve a case before me on this subject, Ex parte Smith, an Alien, 
8 Blackf. (Ind.) 395, which is a décision by the Suprême Court of 
Indiana and is very brief . It is this : 

"The déclaration is ob.leoted to, because the party, in deelaring his Inten- 
tion to reuounce his allegiance to the queeu of Great Britain and Ireland, 
does not sive the name of tlie queen, viz., Victoria. We do not think the ob- 
jection shoiild prevail. The meaning of the déclaration is the same as if the 
name of the queen had been inserted. The party by deelaring his intention 
to renounce ail allegiance and fidellty to erery foreign prince, potentate, state, 
and sovereignty whatever, and particularly to the queen of Great Britain and 
Ireland, has complied substantially with tlie act of Oongress on the subject." 

This is the view I take of the matter hère. It is, at least, a sub- 
stantial compHance with the act and should be deemed sufficient. See, 
also, In re Denny (D. C.) 240 Fed. 845 ; In re Markowitz (D. C.) 233 
Fed. 715; and United States v. Salomon, 231 Fed. 928, 146 C. C. 
A. 124. 

[2, 3] The United States attorney also insists that, even if Banning 
was properly naturahzed, he afterwards expatriated himself by his 
conduct in going to Germany and residing there some time, in Berlin. 
The authorities ail are (and it would be useless to refer specifically to 
them) that a man who has become a naturalized citizen of one coun- 
try, and goes back to the country of his origin, may stay there indef- 
initely, if his purpose is, ail the time, in his mind, to retain his citizen- 
ship in the country of his adoption and to return there some time in 
the future. It is a question more of intention than anything else. 
That is the law as contained in ail the décisions and the state papers 
read by counsel in this argument. Of course, various questions arise 
as to how his intention can be shown and in what way it can be shown. 

I do not think there is anything in this case to show clearly that 
Mr. Banning ever intended not returning to the United States. On 
the contrary, every part of the évidence, which I will not undertake 
to go into in détail, and some of it very strongly, indicates that his in- 
tention was to retain his home in the country of his adoption. The 
évidence very clearly shows that Banning had an old father in Ger- 
many to whom he was devoted and whom he desired frequently to 
visit, and this seems to hâve been very largely the motive which actuat- 
ed him in going over there, while from his own évidence it is clear 
that he enjoyed the life of Berlin and had rooms, as if expecting to 
remain there a while. 

Believing that he was regularly naturalized, the évidence that he 
intended to take up a permanent résidence in Germany should be rea- 
sonably clear. It is not so hère. There are some things in the évi- 
dence, to which the United States attorney has referred, which give 
ground for argument that his purpose was otherwise ; but I do not 
see how, taking ail the évidence together, any conclusion can be reach- 
ed which would show expatriation on his part. His using Berlin as 
his place of résidence at other times, under other circumstances, is 
rather against his contention ; but it is a circumstance which is readily 
235 P.— 11 
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explained by his using that during the time he was over in Germany 
as "an address" more than anything else. 

[4] The United States attorney stated several times in argument 
that if the évidence showed that Mr. Banning was a citizen at the time 
of his arrest and confinement at Ft. Oglethorpe, and not within the 
classes named in section 4067 of the Revised Statutes, he ought to 
be discharged. He is clearly correct in that, and I being of the opin- 
ion that he was a naturalized citizen at the time of his arrest, then 
he is entitled to an order on this writ of habeas corpus for his dis- 
charge, and an order may be taken to that efïect. 



ATWOO» et al. v. EHODE ISLAND HOSPITAL TRUST 00. 

(District Court, D. Bhode Island. January 13, 1919.) 

No. m. 

1. WiLLS ®=>267 — Suit to Set Aside Wiix — -Indispeksable Parties. 

To a suit against the trustée of a fuiid to be eventually distributed 
between beneflciarîes to set aslde a provision of the will of the creator 
of the trust which devised his residuary estate to the trustée to be added 
to the trust fund, the beneflciaries of the trust are proper, but not indis- 
pensable, parties. 

2. WiuLS <S=»267 — Suit to Set Aside Will — Parties. 

A muséum to which a testator bequeathed ob.1ects of art, on condition 
that his residuary estate proved sufficient to inerease a trust fund to a 
certain sum, Is not an indispensable party to a suit by heirs against me 
trustée to set aside the residuary clause of the wlll, although an adverse 
décision would indirectiy deprlve It of the bequest. 

In Equity. Suit by Kate Atwood, individnally and as administra- 
trix, and Théodore Davis Boal, administrator, against the Rhode 
Island Hospital Trust Company, administrator and trustée. On mo- 
tion to dismiss bill and plea to jurisdiction. Motion denied and plea 
overruled. 

Sheffield & Harvey, of Newport, R. L, for complainants. 
Tillinghast & Collins, of Providence, R. I., for respondents. 

BROWN, District Jùdge. By motion to dismiss the bill, and by 
plea to the jurisdiction embodied in its answer, the Rhode Island Hos- 
pital Trust Company, which is sued both as administrator with the 
will annexed of the estate not already administered of the late Théo- 
dore M. Davis, of Newport, R. I., and as trustée under a certain deed 
of trust executed by said Davis in his lifetime, makes the objection 
that indispensable parties are omitted. 

[ 1 ] The bill relates to the residuary estate and to the provisions of 
the will contained in its ninth clause. The plaintififs allège that this is 
void, and in conséquence the residuary estate is intestate property to 
which the plaintiffs are entitled. 

If the plaintiffs should prevail, the défendant as trustée under the 
deed of trust would be deprived of the residuary estate, which, by 

^g=»For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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the ninth clause of his will, the testator had provided should be con- 
verted into cash and the proceeds paid over to the défendant, trus- 
tée, as a part of the principal held by it in trust, and as though said 
proceeds had been deposited by the testator as a part of the trust es- 
tate. 

The deed of trust provides that upon the termination of certain lives 
thé principal shall be divided into equal shares and distributed among 
certain named beneficiaries. Thèse shares, if the plaintiffs prevail, will 
be diminished in value, and the loss of the residuary estate will thus 
fall upon thèse beneficiaries under the deed of trust. 

By the seventh clause of the will, a bequest is made, to the Metro- 
politan Muséum of Art of New York, of works of art and an Egyptian 
collection, but subject to the condition that, if the principal of the trust 
estate held by the défendant as trustée shall not be sufficient to make 
each share equal at least to $50,000, sufficient of said works of art to 
realize a net amount equal to the defîciency in the trust estate are 
bequeathed to the défendant as trustée, so that the principal shall be 
increased to an amount sufficient to make each distributive share at 
least $50,000. 

That the testator in this way has insured thèse beneficiaries against 
dépréciation of the amount of their shares does not, as plaintiffs sug- 
gest, make it a matter of indifférence to the beneficiaries what the 
resuit of this suit may be. The plaintiflfs can dérive no rights from 
the fact that the beneficiaries may be thus preferred to the Metro- 
politan Art Muséum. Their shares are not limited to the sum of 
$50,000, and they are entitled to their fuU shares, whether greater or 
less than that sum, and hâve the right to relieve the art muséum from 
the condition. 

That the beneficiaries would be indiffèrent to the fulfillment of the 
testator's primary intention to dévote his works of art and his Egj'p- 
tian collection to the art muséum is a suggestion that is both inad- 
missible and irrelevant to any question before us. The beneficiaries as 
cestuis bave a direct interest in the subject-matter of the suit, and 
the joinder of those défendants who are résident in this district does 
not appear to be impracticable because of their number. On the con- 
trary, even if we may dispense with those parties whose joinder would 
oust this court of jurisdiction of a bili based on diversity of citizen- 
ship, it is yet désirable that we should hâve before us représentatives 
of the class of beneficiaries who are to share in the final distribution, 
as well as the trustée. Equity Rule 38 (see Hopkins' Fed. Eq. Rules 
[2d Ed.] p. 203, 198 Fed. xxix, 115 C. C. A. xxix); Hartford Life 
Ins. Co. V. Ibs, 237 U. S. 666, 672, 35 Sup. Ct. 692, 59 L. Ed. 1165, 
E. R. A. 1916A, 765 ; Wallace v. Adams, 204 U. S. 415, 425, 27 Sup. 
Ct. 363, 51 E. Ed. 547; McClelland v. Rose, 247 Fed. 721, 723, 724, 
159 C. C. A. 579, Ann. Cas. 1918C, 341 ; Merchants' & Mfrs.' Traffic 
Ass'n V. U. S. ('D. C.) 231 Fed. 292, 295. 

[2] The Metropolitan Art Muséum is not a beneficiary of the trust, 
and therefore is not entitled to share in the residuary estate. Its be- 
quest, however, is subject to déduction in case the trust fund is insuffi- 
cient to make each distributive share equal to $50,000. It may there- 
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fore be said that it has an interest that the principal of the trust fund, 
from whatever source derived, shall be sufficient in amount to make 
each distributive share equal to $50,000, and that it shall in no way be 
reduced below such amount. It hardly can be contended, however, that 
this gênerai interest makes it a liecessary party to ail suits in which the 
trustée may be charged with the duty of defending claims against the 
trust estate, or with the duty of recovering assets which may form 
part of the trust estate, and in which may be involved an amount whose 
loss or nonrecovery will cause a deficiency in the principal, and thus 
in distributive shares. 

Whatever the cause of the deficiency — shrinkage of values, adverse 
judgments in suits for or against trust funds, or other cause— the ex- 
istence of such deficiency as matter of fact makes operative the con- 
dition of the seventh clause of the will. 

To a suit by the trustée against the art muséum it would seem to be 
no answer to say that a judgment, whereby the principal was in fact 
made insufficient, was in law an erroneous judgment, if it was bind- 
ing on the trustée and unimpeachable for fraud or collusion. The 
question would be the actual amount of principal available for dis- 
tribution ; not whether, according to the opinion of some other court, 
it would hâve been more had the law been otherwise interpreted. 

The question whether funds in the hands of the administrator c. t. 
a. d. b. n. shall be paid to the complainants, or to the trustée under 
the deed of trust, is said by défendant to make this a suit for the 
administration of a trUst. It is not a suit for the administration of 
the trust created by the deed of trUst, but rather a suit to defeat the 
right of the trustée of that trust to the residuary estate of the tes- 
tator, and to defeat the testamentary trust for conversion into cash 
and payment to the trustée under the deed of trust. 

Its purpose is to hâve the will "annulled with respect to the residu- 
ary clause." Sutton v. English, 246 U. S. ,199, 207, 38 Sup. Ct. 254, 
257 (62 L,. Ed. 664). It is an attempt to overthrow a testamentary 
trust rather tha^ a suit for administration of a trust. 

The défendant urges that the art muséum is not represented by the 
défendant in either capacity, because of antagonistic interests, and 
that as it will be the duty of the trustée to see that the muséum per- 
forms the condition, if it be necessary, this is an adversary position. 
But this confuses the issues raised by the présent bill, in which the 
interests of thèse défendants, of the beneficiaries, and of the art muséum 
are identical, with questions that do not afliect the présent case, and 
that can arise only in case the défendants fail to defeat the plaintiffs' 
claim. 

Upon the question of intestacy the défendant, in both capacities, 
seems to represent and to be under the duty to défend ail interests. 
Vetteriein v. Barnes, 124 U. S. 169, 8 Sup. Ct. 441, 31 L. Ed. 400; 
Kerrison, Assignée, v. Stewart et al., 93 U. S. 155, 23 L. Ed. 843; 
McArthur v. Scott, 113 U. S. 392, 5 Sup. Ct. 652, 28 L. Ed. 1015. 
This question is one of common interest to the présent défendants, the 
beneficiaries under the deed of trust, and also to the Metropolitan 
Art Muséum, so far as it may be said to hâve an interest, because it 



PEIECE V. NEW YORK DOCK CO. 16Ô 

may be adversely affected by a deficiency in the trust estate upon its 
final distribution under the terms of the deed of trust, and thus is 
concerned in having the défendant prevail in this suit. 

Upon the joinder of those beneficiaries résident in this jurisdiction 
every class will be represented, in conformity with Equity Rule 38. It 
does not seem necessary to resort to Equity Rule 39 (198 Ped. xxix, 
115 C. C. A. xxix) in order to niaintain jurisdiction, though, if neces- 
sary, it would seem proper for the court, in the exercise of its dis- 
crétion, to do so. 

The questions submitted to this court as to whether the Metropol- 
itan Art Muséum and ail of the beneficiaries under the deed of trust 
are indispensable parties must he answered in the négative. I am of 
the opinion that ail of such persons are represented by the défendant, 
and that there is no suffîcient reason for the court to refuse jurisdic- 
tion. 

The beneficiaries résident in this jurisdiction, however, are prop- 
er parties, and the court suggests their joinder in accordance with 
rule 38, to défend for the whole of the class of beneficiaries under 
the deed of trust; and the plaintifts hâve leave to so amend on or 
before January 25, 1919. 

The motion to dismiss is denied. 

The def endant's plea is overruled. 



PEIRCE et al. V. NEW YORK DOCK CO. 
(District Court, E. D. New York. January 10, 1919.) 

1. WHARVES <g=39 — I/EASE OP PlER — VIOLATION OF CONDITIONS. 

I^ssor of a pier, by a lease which prohibiled the lancUng or storing 
thereon of high explosives, held .-justlfled in retaking possession in ac- 
cordance with its terms, where lessees permitted a vessel having on board 
mines or torpedoes to lie at the pier for a numbor of days. 

2. Wharves "©=9 — Lease op Pier — Construction. 

A lease of a pier includes the rlglit to tie vessels thereto, and the lessee 
is bound to exercise care that vessols moored to it do not contain high 
explosives, prohibited on the pier by the lesise. 

In Equity. Suit by William Peirce and George Peirce, trading as 
Peirce Bros., against the New York Dock Company. Bill dismissed, 
and decree for défendant on counterclaim. 

Butler, Wyckofif & Campbell, of New York City (Frederick M. 
Brown, of New York City, of counsel), for plaintifïs. 

Davies, Auerbach & Cornell, of New York City (Charles E. Hotch- 
kiss and Martin A. Schenck, both of New York City, of counsel), for 
défendant. 

GARVIN, District Judge. [1] Plaintiffs brought this action against 
the New York Dock Company, for convenience hereinafter referred 
to as the company, which is engaged in business as owner of docks 
, and warehouses, setting f orth : 

<g=5For other cases see same topic & KEY-NUMBER in ail Key-Numberea Digests & Indexes 
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That they made a contract in writing whereby they rented and leas- 
ed from it Columbia Pier No. 22, with jts appurtenances, on the water 
front in the borough of Brooklyn, city of New York, for the term of 
6 years ending in 1919; the lease among other things providing: 

"3. * ♦ * If default be made in the performance of any of the covenants 
or agreements herein contalned, the said hlring and the relation of lessor and 
tenants shall, at the option of the lessor, wholly cease and détermine, and 
the sald lessor shall and may re-enter the said premlses and remove ail per- 
sons therefrom without recourse to légal proceedings." 

"11. The tenants further agrée that they will not land nor store, nor allow 
to be landed or stored, on Ûie said premlses, any dynamite or other high 
explosive, and will remove promptly upon written notice to that effect any 
merchandise placed upon the said premlses which may préjudice the Insurance 
or interfère "ifith the tenus of the Insurance policies held by the lessor cover- 
ing the sald premlses. 

"12. The tenants also agrée that they will abide by, perform, and carry 
out any rules, régulations, or orders now or hereafter made or issued by any 
government authority or department, either national, state, or mxmicipal, or 
by the New York Board of Flre Underwriters, or New York Fire Insurance 
Exchange, with respect to the use or occupation of the herein demised prem- 
lses." 

That while plaintiffs were in possession the company attempted to 
remove them from the pier, upon the ground that 285 torpedoes or 
mines were loaded upon the steamer Napoli at the pier on the lOth 
and llth days of January, 1918, and that plaintiffs are now in danger 
of being ejected from the pier by the défendant. 

The company by its answer claimed that the plaintiffs had failed 
to perform certain of the covenants in the lease, in that they failed 
to obey the orders of the city of New York embraced within the Code 
of Ordinances of the City of New York relating to explosives, and in 
particular the provisions of section 65 of article 4 of chapter 10 of 
said Code, having among other things retained for 48 hours on board 
of a ship lying at the pier explosives in excess of the quantity required 
by the ship for its own use for signaling or life-saving purposes. The 
answer of the company further sets forth that the défendant actually 
re-entered and took peaceable possession of the pier, having terminat- 
ed said lease, because plaintiffs had defaulted in their covenants there- 
under, and that its right to terminate the lease was not based wholly 
upon the présence of the explosives on board the Napoli ; and, finally, 
the answer allèges as a counterclaim that prior to the 23d of January, 
1918, the plaintiffs violated certain agreements contained in the lease, 
in that they landed and stored, or allowed to be landed and stored, on, 
in, and about the premises, high explosives, and that they failed to 
obey orders issued by the city of New York relative to explosives and 
inflammable materials, some of which are embraced within section 65 
of article 4 of chapter 10 of the Code of Ordinances ; that the com- 
pany on January 23, 1918, terminated the relation of lessor and tenants 
under the lease, and re-entered the premises covered thereby peace- 
ably, and took entire custody and possession thereof ; that by reason 
of a restraining order dated January 23, 1918, to which référence will 
be made later, the company has been prevented from using the pier 
so as to dérive any income therefrom, which but for the restraining or- 
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der it would hâve been able to dérive, and that thereby the plaintiffs 
hâve caused défendant damages from the time of the service of the 
restraining order on January 24, 1918, to the time when it shall be 
vacated. 

The plaintiffs ask for a writ of injunction pendente lite, restraining 
the défendant company and its représentatives from entering upon the 
pier, and from interf ering with plaintiffs' possession, , and from be- 
ginning or prosecuting any action for possession of the pier or dam- 
ages for breach of the lease, and that upon the final hearing the injunc- 
tion be made permanent. 

The défendant asks that the bill of complaint be dismissed ; that an 
injunction pendente lite issue forbidding the plaintiffs, Peirce Bros., 
Incorporated, their agents, and others claiming under them, from in- 
terfering -with the possession of the défendant company, that the de- 
fendant company hâve a permanent injunction to the same effect, that 
the défendant recover of the plaintiffs its damages, and that it hâve 
such other and further relief as may be proper. 

The plaintiffs, by way of reply, deny that the défendant company 
retook possession of the pier, and allège that, if (which plaintiffs deny) 
there has been an infraction of any part of the lease by the plaintiffs, 
it was not willf ul or négligent, but that it was due to mistake, accident, 
or surprise, in this: That, if explosive or inflammable materials for- 
bidden by the city of New York were brought to or kept at Pier No. 
22, or its vicinity, plaintiffs, exercising proper care, believed that such 
materials were permitted by the city of New York at the pier. Plain- 
tiffs also claim that défendant has waived the right to déclare the lease 
forfeited. 

The court granted the restraining order above mentioned ex parte, 
and thereafter granted a motion by the plaintiffs to continue the re- 
straining order pendente lite. After the suit was begun, and before 
trial, one of the plaintiffs, William Peirce, died, and the action was 
continued without objection by the défendant by the sole surviving 
partner, George Peirce. 

A considérable amount of testimony was offered at the trial concern- 
ing other explosives on the pier, much of which both parties agrée is 
irrelevant. The real question now presented is whether or not the 
lease was broken by the plaintiff because of what occurred with re- 
spect to the ship Napoli. 

Défendant offered varions witnesses connected with the fire depart- 
ment of the city of New York, as a resuit of whose testimony it is 
established that high explosive mines were on the steamship Napoli 
and on a float, both of which were moored to the pier, for several 
days. This created a condition of great danger and violated an ex- 
ceedingly important clause of the lease. The plaintiffs had, or should, 
in the exercise of reasonable care, hâve had, knowledge of this con- 
dition. Much testimony was offered by both parties, which it is not 
deemed necessary to discuss at length. 

[2] The lease of the pier included its appurtenances. This cannot 
but include the right to tie vessels thereto ; otherwise, there would be 
no occasion for the pier extending into the water. Therefore the ten- 
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ant of the pîer must take care that vessels moored to it are subject to 
the same restrictions with respect to high explosives being placed 
thereon. 

The plaintifïs, however, claimed that they should hâve relief frora 
forfeiture because the infraction of the lease was net willful or nég- 
ligent. With this contention the court cannot agrée, being of the opin- 
ion that reasonable care on the part of plaintifïs would hâve prevented 
the_ mines from being brought to the pier, or would hâve discovered 
theîr présence at once, and provided for their immédiate removal. 

The défendant may hâve a decree dismissing the bill of complaint 
herein, and enjoining the plaintiflfs from in any manner interfering 
with défendant in the sole custody, occupation, and possession of the 
premises described in the lease set f orth in the bill of complaint. 



In re IRVINB. 



(District Court, W. D, South Oarollna. January, 1919.) 

Bankbuptcy iê=»264 — Lands of Estatb — Sale Without Appraisal. 

Sale by trustées lu South Oarollna of land of a deceased bankrupt, 
whose estate was solvant, would not be confirmed on objection by hia 
heirs, where the land, located in Kentucky, was not appraised, and was 
described In the advertisement only as bankrupt's one-third interest "in 
those two tracts or parcels of land In Edmundson county, Kentucky, 
eontalning 190 acres and 225, acres, respectlvely." 

In Bankruptcy. In the matter of W. H. Irvine, bankrupt. On rule 
to require trustées to exécute deed to land sold by them. Rule dis- 
charged. 

Martin & Blythe and L. K. Clyde, ail of Greenville, S. C, for pe- 
titioner. 

Haynsworth & Haynsworth and Townes & Earle, ail of Greenville, 
S. C, for trustées. 

Cothran, Dean & Cothran, of Greenville, S. C, for heirs. 

JOHNSON, District Judge. A statement of the facts will aid in a 
clear understanding of the matter now before the court for décision. 
W. H. Irvine was by this court adjudged a voluntary bankrupt. Short- 
ly thereafter Irvine died intestate. The administration of the estate 
went forward as provided by section 8 of the Bankrupt Law (Act July 
1, 1898, c. 541, 30 Stat. 549 JComp. St. § 9592]). On January 14, 
1918, by order of the référée in bankruptcy to whom the case had 
been referred, the trustées ofifered for public sale at Greenville, S. C., 
numerous parcels of real estate. That involved in this controversy 
was described in the advertisement as follows : 

"Tract No. 33. The one-third interest of W. H. Irvine, bankrupt, in those 
two tracts or parcels of land in Edmundson county, Kentucky, eontalning 190 
acres and 225 acres, respectlvely." 

The interest of said bankrupt in the said two tracts of land was bid 
off by A. G. New for $1,000; he being at that price the highest bid- 

©sjFor other cases see same toplo & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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der therefor. New was ready and willing, and offered, to comply with 
the terms of his bid, and he states that he is still ready, and has always 
been ready. Objection was made to the making of the deed by the 
members of the bankrupt's family. John J. McSwain, the then réf- 
érée in bankruptcy, did not order the deed to be made, nor did he ever 
formally décide the case one way or the other. The présent référée 
in bankruptcy, W. C. Cothran, Esq., having been attorney for the 
bankrupt and his family, felt a dehcacy in passing upon the question, 
and hence it came before the court upon the pétition of A. G. New 
for a rule against the trustées to show cause why they should not ex- 
écute to him a deed of the land hereinbefore referred to. The trus- 
tées make a formai return, setting forth that the estate is not insolvent, 
that the creditors will receive their money in fuU, and that the real 
parties in interest are the heirs at law of the bankrupt, and they are 
willing to obey whatever orders tliis court may make in the premises. 
The heirs at law of the bankrupt object to the confirmation of the sale 
on three grounds : First, that the price at which the land was bid off 
is utterly inadéquate ; second, that they were honestly mistaken as 
to the day of sale, and neither attended the sale, nor did their attorney 
attend it for them ; third, that the property had not been appraised. 
Section 8 of the Bankruptcy Act (Comp. St. § 9592) provides : 

"Tlie (leath * * * of a bankrupt sliall not abate the proceedings, but 
the same sball be conduc-ted and coucluded in the same manner, so far as 
po.ssible, as though he had not died « * * provlded, that in case ot death 
the widow or children shall be entitled to ail rights of dower and allowance 
lixed by the laws of the state of the banltrupt's résidence." 

This court, therefore, is not only acting in the capacity of a bank- 
rupt court in administering and paying the debts of the deceased, but 
so far as the surplus funds are concerned it must act in exactly the 
same capacity as a probate court. The heirs at law in this controversy 
are the real parties in interest. , 

The policy of ail courts is to sustain judicial sales. Mère inade- 
quacy of price, unless it be so great as to shock the conscience, is no 
justification for the court to refuse to confirm a judicial sale. If 
there were nothing more before this court than the mère fact that the 
land was bid off for $1,000, and two other people are willing to give 
$1,500 for it, the court would not hesitate to confirm the sale. The 
heirs at law do not make any sufficient showing before the court as to 
how or why they were mistaken about the time of the sale, and the 
court cannot refuse to confirm the sale on the ground of honest mis- 
take on their part. On the third ground, that the property was not 
appraised, coupled with some other circumstances in the case, the court 
feels constrained to refuse confirmation. Subdivision "b" of section 
70 of the Bankruptcy Act (Comp. St. § 9654) provides : 

"Ali real and Personal property belonging to bankrupt estâtes shall be ap- 
praised by three disinterested appraisers; they shall be appolnted by, and 
report to, the œurt. Keal and Personal property shall, when practicable, be 
sold subject to the approval of the court ; it shall not be sold otherwise than 
subject to the approval of the court for less than seventy-flve per centum of its 
appraised value." 
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The lands in Kentucky bid off by the petitioner hâve never been 
appraised as required by law. The advertisement, quoted above, was 
whoUy inadéquate to apprise the public of what was being sold. The 
inadequacy of the advertisement and the failure to appraise might not 
présent such serious difficulties, if the property sold had been known 
to the community where the sale was made. In this case lands lying 
in Kentucky are exposed to sale at Greenville, S. C. (James L. Kil- 
lian, the Perry estate, and the bankrupt estate of W. H. Irvine each 
owned a one-third interest in fee in a tract of 196 acres of land in 
Edmundson county, Ky. They owned in the same proportion the min- 
erai rights in a tract of 225 acres of land.) There is nothing in the 
advertisement to indicate the character of the land, or what kind of 
minerais the land is underlaid with. It was stated to the court in the 
argument that the minerais are asphalt and coal. The value of coal 
lands may dépend largely upon transportation. There is nothing in 
the advertisement to indicate how far the land is f rom a railroad or 
from a navigable stream, nor is there any statement of any geologist 
or mining engineer as to the quantity and quality of the asphalt and 
coal underlying said land. Nor are we apprised by the advertisement 
whether the surface of the land was désirable for farming purposes 
or for timber purposes. 

The trustées, before selling this land, should secure the names of 
three reliable and responsible persons in the vicinity in which it lies 
to appraise it, and in their next advertisement they should state where 
the land lies, whether it is désirable for farming purposes or timber 
purposes, what kinds of minerais underlie it, and the supposed quality 
and quantity, together with the accessibility of the land to railroad or 
water transportation, so that the public may be apprised by the ad- 
vertisement and by a previous appraisement of what is offered for 
sale, and the court would then know what had been sold, and what 
proportion the purchase price bore to what appraisers who knew the 
property had swom that it was worth. For the reasons herein stated, 
the court cannot confirm the sale made on the 14th day of January, 
1918. 

Wherefore it is ordered that the rule be discharged. It is further 
ordered that the heirs at law or the trustées may apply at the foot 
of this order for any further orders that may be necessary and proper 
in the administration of this estate. 
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THE ALI/AN WILDE (two cases). 
(District Court, E. D. New York. December 30, 1918.) 

1. Whabves ®=5l7 — Amount of Whabfage — Oontbact. 

Where claimant authorized one to arrange for wharfage for a vessel, 
wharfage to be at the regular rates, held that, if claimant intended the 
agent to flx the charge for wharfage at the statutory rate, which was 
much lower than the usual rate, it should hâve so indicated, either by 
référence thereto or by using the expression "rate provided by law." 

2. Shipping <S=»74 — Conteact of Agent — Répudiation. 

Wlhere a vessel accepted the benefit of an arrangement by the claim- 
ant's agent for wharfage, claimant may not repudiate the arrangement 
as unauthorized. 

3. Wharves <S=3l9 — Amount — Contracts— Validity. 

Where wharfage was contraeted for at rates in excess of those pre- 
scribed by Greater New York Charter, %% 859, 863, it will be presumed that 
claimant, who contraeted for wharf facilities at the increased rate, waiv- 
ed the statute, and recovery on the contracts cannot be denied on the 
ground that they were contrary to law. 

In Admiralty. Libels by the Caribbean Shipping Company, Lim- 
ited, and by the Central Transportation Company, against the schooner 
Allan Wilde, claimed by the Commercial Shipping Corporation. De- 
cree for libelant in each case. 

Stuart McNamara, of New York City, for libelant Caribbean Ship- 
ping Co. 

Joseph P. Nolan, of New York City, for hbelant Central Transp. Co. 

Macklin, Brown & Purdy, of New York City (Wm. F. Purdy, of 
New York City, of counsel), for claimant. 

GARVIN, District Judge. Two libels for wharfage hâve been filed, 
and the cases tried together by consent. The contract in each case 
was made with the libelants by one Novelly, and a question at once 
arises as to whether claimant is bound by his acts as its agent. 

[1, 2] The court is of the opinion that the évidence is sufficient to 
establish that the claimant of the Allan Wilde authorized Novelly to 
arrange dockage for her so that her cargo might be loaded, the wharf- 
age to be at the regular rates. The usual rates were those at which 
Novelly closed the contract. If the claimant had intended Novelly 
to fix the charge for wharfage on the very much lower basis provided 
for by chapter 466 of the Laws of 1901, to which référence will be 
presently made, it should hâve so indicated, either by référence thereto 
or by using the expression "rate provided by law," or its équivalent. 
Furthermore, the ship accepted the benefit of the arrangement made, 
and the claimant may not receive the benefit of this agreement, and at 
the same time repudiate the obligations by it raised. 

[3] The claimant insists, further, that thèse contracts for wharfage, 
which were at $75 and $100 per day, if in fact made by it, are unen- 
forceable, being contrary to law. Chapter 466 of the I^aws of 19.01 
provides : 

^=3For other cases see samé topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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"Sec. 869. It shall be lawful to charge and recelve, \ielthln thc dty of New 
York, wharfage and doekage at the foUowing rates, namely: From every 
vessel that uses or makes fast to any pier, wharf, or bulkhead, within sald 
city, or makes fast to any vessel lying at such pier, wharf, or bulkhead, or to 
any other vessel lying outside of such vessel, for every day or part of a day 
except as hereinafter provided, as follows: * » * For every vessel over 
200 tons burden, two cents per ton for each of the first two hundred tons 
burden, and one-half of one cent i>er ton for every additlonal ton. * • • " 

And agaiti: 

•'Sec. 863: * * * Any person owning or having charge of any pier, 
wharf, bulkhead, or slip as aforesaid, who shall receive for wharfage any 
rates in excess of those now authorized by law, shall forfeit to the party ag- 
grieved treble the amount so chargea as damages, to be sued for and recovered 
by the party aggrieved." 

The rate under the statute would be only $4.97 per day. 

The court has not been referred to, nor has it found, any decided 
case which is directly in point ; but, unless constrained by authority, 
it is not disposed to allow a boat under thèse circumstances to avail 
itself of wharfage which is worth at least $75 per day for $4.97 per 
day. The court holds rather that the claimant by its express contracts 
waived the statute. As Judge Thomas remarks in The Antonio Zam^ 
brana (C. C.) 88 Fed. 546 : 

"The statute is suprême, and confers a right; and unless the person upon 
whom the right is conferred waives it, by eontract or otherwise, a court 13 
technleally barred from declaring that the exercise of the right is unlawful." 

Decree for libelant in each case. 



UNITED STATES v. POREIA et al. 

(District Court, W. D. Washington, N. D. November 14, 1918.) 

No. 4138. 

Obiminal I1A.W <S=>200(1) — l'oEMER Jeopardt — Same Offense. 

Conviction in state court on indictment charging recelving and with- 
holding stolen property is, under Comp.. St. § 8604 a bar to prosecu- 
tion on count charging taking in possession such property, a foreign 
shipment, the same having been stolen, the same character and degree 
of proof being necessary, but not so as to count charging larceny of the 
property while movlng in Interstate commerce. 

John Porria and others were indicted for larceny of property mov- 
ing in interstate commerce, and for taking in possession, the same hav- 
ing been stolen. The named défendant pleaded former conviction. 
Sustained as to count 2; denied as to count 1. 

Robert C. Saunders, U. S. Dist. Atty., and Ben L,. Moore, Asst. 
U. S. Dist. Atty., both of Seattle, Wash., for the United States. 

John F. Dore, of Seattle, Wash., for défendant Porria. 

NETERER, District Judge. The défendant is charged in count 1 
with larceny of 21 bars of copper wire, of the value of $1,139.25, 

<g:=jFor other cases see same topic & KEY-NUMBBR in aU Key-Numbered Dlgests & Indexes 



UNITED STATES V. ONE CADILLAC BIGHT AUTOMOBILE 173 

while moving in interstate commerce. In count 2 he is charged with 
taking in his possession 21 bars of copper wire, a foreign shipment, 
the same having been stolen. The défendant pleaded in bar to each 
count a judgment of conviction in the Washington state court, and 
in support filed a certified copy of the judgment roll. The state court 
indictment charged the défendant with receiving and aiding in con- 
cealing and withholding stolen property, 21 bars of copper wire, of 
the value of $1,000. 

The District Attorney challenges the sufficiency of the plea. The 
single question is whether the défendant bas been twice in jeopardy 
for the same offense. Section 8604, U. S. Comp. Stat. 1916 (U. S- 
Comp. Stat. 1918), provides that — 

"A judgment of conviction or acquittai on the merits under the laws of any 
state shall be a bar to any prosecutlon. • * * " 

As stated, count 1 charges larceny of property moving in interstate 
commerce, and count 2 with receiving property stolen while moving 
in interstate commerce. The conviction in the state court was upon 
the charge of — "did * * * receive and aid in concealing and 
withholding * * *" the same property. 

The protection intended is against second jeopardy for the same 
offense. Do the charges in the indictment require différent or addi- 
tional proof to that required-in the state court? Is this charge the 
same in law and in fact? Considération of the indictment and consid- 
ération of the charge and judgment of conviction in the state court 
bring the inévitable conclusion that the same character and degree of 
proof will be necessary to sustain count 2 of the indictment as was 
necessary to sustain the conviction in the state court. The same may 
not be said as to count 1, where a felonious taking, stealing, and car- 
rying away must be established. Every issue hère presented was 
determined by the Suprême Court in Gavieres v. United States, 220 
U. S. 338, 31 Sup. Ct. 421, 55 D. Ed. 489. 

The plea in bar is sustained as to count 2, and denied as to count 1. 



UNITED STATES v. ONE CADILLAC EIGHT AUTOMOBILE. 

(District Court, M. D. Tennessee. Deeember 24, 1918.) 

No. 1234. 

1. Intoxicating Liqtjors «©=5247 — Transportation of Ixtoxicants — For- 

FEITURB of VeHICLE USED — GROUNDS. 

An automobile used to transport liquor into a state the laws of which 
prohibit its sale, in violation of Aet March 3, 1917, § 5 (Comp. St. 1918, §| 
87;i9a, 10387a-10387c), is not sub.iect to seizure and forfeiture by virtue of 
Act March 2, 1917, § 1, which is a proviso contained in the Indian Ap- 
propriation Aet, and applies only to introduction of liquor into Indian 
country "or where the introduction is prohibited by treaty or fédéral 
statute" relating to Indian affairs. 

2. FORFEITURES ©=32 — CONSTRUCTION OF STATUTES. 

A statute imposing a forfeiture should be strictly construed and in a 
manner as favorable to the person wliose property is to be seized as is 
consistent with tlie fair principles of interprétation. 

«gxsjFor other cases see same topic & KEY-NUMBER in ail Key-Numbercd Digests & Indexes 
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3. Statutes <©=»228 — Oonstbuction — Scope of Pboviso. 

The effiect of a proviso is presumptively limited to thé particular légis- 
lation to which, It is appended, and it should not be construed as havlng 
a more gênerai application imless such législative Intention is clearly 
and positlvely expressed in language admitting of no other reasonable in- 
terprétation. 

Forfeiture. Libel by United States for forfeiture of Cadillac Eight 
Automobile, alleged to hâve been used in transporting intoxicating liq- 
uor from Kentucky into Tennessee. Answer by claimant, W. B. Win- 
ter, incorporât! ng défense in the nature of demurrer to the libel. De- 
cree for claimant. 

Lee Douglas, U. S. Atty., of Nashville, Tenn. 
Frank P. Bond, of Nashville, Tenn., for défendant. 

SANFORD, District Judge. [1] The answer of the claimant in ef- 
fect incorporâtes a demurrer to the libel. This has been argued by 
counsel, with the understanding that technical questions of pleading are 
waived, and that the question submitted for détermination is whether, 
on the face of the libel, a case is made out for the forfeiture of the au- 
tomobile in question. 

The libel allèges that the automobile was used in transporting in- 
toxicating liquor from Kentucky into Tennessee in violation of sec- 
tion 5 of the Act of March 3, 1917, c. 162, 39 Stat. 1058, 1069 (Comp. 
St. 1918, §§ 8739a, 10387a-10387c) commonly known as the Reed 
Amendment. 

The spécifie punishment provided for violation of this Act is fine 
or imprisonment, or both. Admittedly it does not authorize the for- 
feiture of the automobile unless hy virtue of a proviso contained in 
the earlier Act of March 2, 1917, c. 146, 39 Stat. 969, 970, making 
an appropriation for the expenses of the Bureau of Indian Aflfairs, 
etc. 

This proviso appears in a separate paragraph, reading as foUows : 

"For the suppression of the traffic In intoxicating liquors among Indians, 
$150,000: Provided, that automobiles or any other vehicles or conveyances 
used In introdueing, or attemptlng to introduce, intoxicants into the Indian 
country, or v^here the introduction is prohibited by treaty or Fédéral statute, 
vp^hether used by the ovraer thereof or other person, shall be sub.lect to the 
seizure, libel, and forfeiture provided in section twenty-one hundred and forty 
of the Revised Statutes of the United States." 

Section 2139 of the Revised Statutes makes it a criminal offense to 
introduce or attempt to introduce "any spirituous liquor or wine into 
the Indian Country," but that it shall be a sufficient défense that 
the acts charged were donc by order or under the authority of the War 
Department. 

Section 2140 of the Revised Statutes (Comp. St. 1918, § 4141), 
which is referred to in the Act of March 2, 1917, is contained in title 
28, "Indians," and chapter 4, "Government of Indian Country," and 
reads as f oUows : 

"If any superlntendent of Indian afCalrs, Indian agent, or subagent, or 
commanding offlcer of a mllltary post, has reason to suspect or is informed 

^sjFor other cases see same toplc & KEY-NUMBBR lu ail Key-Numbered Dlgests & Indexes 
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that any white person or Indian Is about to Introduce or has Introduced any 
splrituous llquor or wine into the Indian Country in violation of law, sucli 
superintendent, agent, subagent, or commanding offlcer, may cause the beats, 
stores, packages, wagons, sleds, and places of deposlt of sueb person to be 
searched; and if any such llquor is found thereln, the same, together with 
the boats, teams, wagons, and sleds used in conveying the same, * * • 
shall be seized and delivered to the proper offlcer, and shall be proceeded 
agalnst by libel in the proper court, and forfeited, one half to the informer 
and the other half to the use of the United States." 

After careful considération of the arguments and briefs of counsel, 
I conclude that the phrase in the Act of March 2, 1917, on which the 
Government relies, "or where the introduction is prohibited by treaty 
or Fédéral statute," does net authorize the forfeiture of the automo- 
bile in question because its use in introducing intoxicating liquor into 
the State of Tennessee in violation of the Reed Amendment, as al- 
leged. 

[2] A statute imposing a forfeiture should be strictly construed and 
in a manner as favorable to the person whose property is to be seized 
as is consistent with the fair principles of interprétation. 19 Cyc. 1358, 
and cases cited in note 14. 

[3] The effect of a proviso is furthermore presumptively limited 
to the particular législation to which it is appended, and should not 
be construed as having a more gênerai application unless such légis- 
lative intention is clearly and positively expressed in language admit- 
ting of no other reasonable interprétation. Minis v. United States, 15 
Pet. 423, 445, 10 L. Ed. 791. It is hence not to be construed as having 
a gênerai application when its language is perfectly satisfied by con- 
fining its opération to the particular législation to which it is appended, 
especially when there is no other gênerai législation then in force to 
which it can relate. 15 Pet. 446, 447, 10 L. Ed. 791. As ail other 
provisions of the Act of March 3, 1917, in which this proviso is con- 
tained relate exclusively to Indian affairs, and the particular clause 
to which it is appended relates to the suppression of traffic in intoxicat- 
ing liquors among Indians, it is therefore presumptively limited to the 
introduction of intoxicating liquor among the Indians, and should 
certainly not be extended beyond the treaties and statutes relating to 
Indian affairs unless the language admits of no other reasonable inter- 
prétation and is not perfectly satisfied when applied to such treaties 
and statutes. 

At the time this Act was passed there were in force various treaties 
with Indian Tribes and Fédéral statutes ratifying the same, by which 
certain tracts of land had been ceded to the United States by the In- 
dians and therefore had ceased to be "Indian Country," but in which, 
pursuant to the treaty stipulation and statutes, the laws of the United 
States prohibiting the introduction of intoxicating liquor into the "In- 
dian Country" nevertheless remained in force. Treaty with Nez Perce 
Indians, May 1, 1893, art. 9, ratified by the Act of Aug. 15, 1894, c. 
290, 28 Stat. 286, 330; Treaty with Choctaw and Chickasaw. Indians, 
March 21, 1903, ratified by the Act of July 1, 1902, c. 1362, 32 Stat. 641, 
651; also various Treaties with the Choctaws, Seminoles, Creeks and 
other Indian Tribes and ratifying Acts, collated in Ex parte Webb, 225 
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U. S. 663, 684, 685, 32 Sup. Ct. 769, 56 h. Ed. 1248. The Act of March 
1, 1895, c. 145, 28 Stat. 693, prohibiting the introduction of intoxicating 
liquor into the "Indian Territory," including those portions which, 
though largely inhabited by Indians, were no longer "Indian country," 
also then remained in force after the incorporation of the Indian Ter- 
ritory into the State of Oklahoma, so far as it prohibited the introduc- 
tion of intoxicating liquors from without the new State into that part 
of it which had formerly been the "Indian Territory," although not 
remaining "Indian country," under the well established authority of 
the Fédéral Government to regulate liquor traffic with the Indians, 
even after Statehood. Ex parte Webb, 225 U. S., supra ; Joplin Mer- 
cantile Co. V. U. S., 236 U. S. 531, 537, 35 Sup. Ct. 291, 59 L. Ed. 705. 

As the lands which had been ceded by the Indians under the fore- 
going treaties and a part at least of the former Indian Territory was 
no longer Indian country, it is obvious that the preceding phrase in 
the proviso of the Act of March 2, 1917, relating to vehicles used in 
introducing intoxicants "into the Indian country" would not hâve been 
applicable to thèse places, and that in order to make the proviso ap- 
plicable to such places it was necessary to add the subséquent phrase 
now in question, "or where the introduction is prohibited by treaty 
or Fédéral statute," or its équivalent. The meaning of this subséquent 
phrase is, however, clearly satisfied when it is applied to the places 
in which the introduction of intoxicating liquor was still prohibited by 
thèse Indian treaties and ratifying acts and by the Act of 1895 pro- 
hibiting the introduction of intoxicating liquor into the Indian Terri- 
tory. This meaning of the phrase is entirely germane to Indian af- 
fairs, the gênerai subject matter of the Act of March 2, 1917, and 
also to the particular clause to which the proviso is attached relating 
to the suppression of traffic in intoxicating liquors among Indians, and 
givés to this phrase a meaning entirely consistent with the gênerai 
plan of législation of the United States in dealing with Indian affairs. 
The meaning of this phrase being thus clearly satisfied by its applica- 
tion to thèse Indian treaties and statutes in référence to Indian affairs, 
it would, in my opinion, be contrary to the fundamental rule of con- 
struction stated in Minis v. United States, 15 Pet. 423, 10 L. Ed. 791, 
supra, to extend its meaning so. as to include gênerai législation having 
no référence whatever to Indian affairs or to the suppression of the 
traffic in intoxicating liquor among the Indians, even if there appeared 
to hâve been then in force any other gênerai treaties or Fédéral stat- 
utes prohibiting the introduction of intoxicating liquor to which this 
proviso could in any event hâve been applicable. No such gênerai 
treaty appears however to hâve been then in existence; and no gên- 
erai Fédéral statute other than the Webb-Kenyon Act of March 1, 
1913, c. 90, 37 Stat. 699 (Compl St. § 8739), which prohibited the trans- 
portation, through Interstate or foreign commerce of intoxicating liq- 
uor into any State, Territory or District, for use in violation of the law 
thereof ; but did not prohibit such introduction for lawf ul local use. 

The Act of March 2, 1917, furthèrmore specifically provides that the 
vehicles used in the introduction of intoxicating liquor "shall be sub- 
ject to the seizurè, libel and forfeiture provided in section twenty-one 
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forty of the Revised Statutes of the United States." Section 2140, 
however, provided for search for liquor by any superintendent of In- 
dian aiïairs, Indian agent, sub-agent, or commanding officer of a mili- 
tary post, and that if such liquor should be found it should be seized 
and delivered to the proper oiîficer, proceeded against by libel, and 
forfeited. In United States v. Steamboat Cora, 1 Dak. 1, 46 N. W. 
503, it was held by the United States Territorial 'District Court, con- 
struing the Act of March 15, 1864, c. 33, 13 Stat. 29, from which this 
section is derived, that to maintain a libel of f orf eiture thereunder the 
seizure must be made by one of the desigrtated officers or agents there- 
in specified in order to constitute a légal seizure, and that a seizure 
made by the Marshal under writ of the court based upon the Govem- 
ment's libel, did not confer jurisdiction. The efifect of this holding, 
which appears to me to be based upon a Sound interprétation of the 
statute, is twofold : First, as the seizure and forf eiture to be made 
under the Act of March 2, 1917, is that provided for by R. S. 2140, 
and as such forfeiture can only follow a search and seizure made by 
certain designated officers or agents, most of whom are stationed in 
Indian country or closely contiguous thereto, and not generally 
throughout the United States, this strengthens the conclusion that it 
was not intended by the proviso in the Act of March 2, 1917, that it 
should apply generally throughout the United States or otherwise 
than in treaties and statutes relating to Indian affairs ; and, second, as 
the seizure in the instant case is not alleged to hâve been mado by any 
of thèse designated officers or agents (but as shown by the process was 
made by the Marshall under writ of monition and arrest based upon 
the libel itself) if follows tliat for want of showing of a légal seizure, 
this court has acquired no jurisdiction of the automobile thus seized. 

I find nothing inconsistent with this conclusion in United States v. 
One Buick Roadster (D. C.) 244 Fed. 961, 963, 964, which merely 
held that the Act of March 2, 1917, authorized the forfeiture of an 
automobile used in introducing liquor into that portion of Oklahoma 
which was formerly the "Indian Territory" although not "Indian 
Country," whîch remained prohibited even aftor statehood under the 
Act of March 1, 1895, and was sustainable under the power of Con- 
gress in the régulation of Indian afifairs ; a conclusion in which I 
entirely concur, the construction of the proviso so as to include such 
cases being entirely germane to the other provisions of the Act and 
well within the presumptive meaning of the proviso. 

I pass without détermination the suggestion of counsel for the claim- 
ant that in any event the Reed Amendment is not to be deemed a 
Fédéral statute prohibiting the introduction of liquor into Tennessee 
within the meaning of the Act of March 2, 1917, since such prohibi- 
tion arises not merely from the Fédéral statute but also from State 
législation ; as well as the question suggested in my mind in consider- 
ing this case, whether in any event the Reed Amendment can be prop- 
erly considered as a Fédéral statute prohibiting the introduction of in- 
toxicating liquor into Tennessee or other places within the meaning of 
the Act of March 2, 1917, since it does not absolutely prohibit the 
25Ô P.— 12 
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introduction of lîquor into such places, but merely prohibits such In- 
troduction otherwise than for four specified purposes. 

For the reasons stated, a decree will be entered adjudging the libel 
to be insufi&cient in law and dismissing the same. 



FLANAGAN v. COLEMAN et al. 

(District Court, E. D. New York. August 15, 1&18.) 

CopTBiGHTS iS=>85 — Injunction Pendekte LrrE — Denial. 

On motion for injunction pendente lite restralning défendants from 
publisliing, prlntlng, or solling a musical composition or any colorable 
imitation thereof, held, that as the afiidavits in support oî motion were 
controverted by answerlng affidavits, and it appeared that plaintiflf knew 
the facts more than a year before the bill was flled, the motion should be 
denied. 

In Equity. Bill by Thomas J. Flanagan against Charles Coleman 
and Isidor H. Gertler, doing business under the trade-name and 
style of the Songland Publishing Company, and others. On motion 
for injunction pendente lite. Motion denied. 

John J. Cunneen and Charles P. Robinson, both of New York City, 
for plaintiff. 

George R. Bristor, of New York City, for défendant Coleman, 
L. & A. U. Zinke, of New York City, for Plaza Music Ce. 

GARVIN, District Judge. This is a motion for an order enjoining 
pendente lite the défendants and each of them, their agents, serv- 
ants, and employés, during the pendency of this action, from publish- 
ing, printing, reprinting, copying, seUing, vending, offering for sale, 
or otherwise distributing the musical composition entitled, "Where is 
My Mama," or any imitation or colorable imitation of plaintifï's said 
musical composition, and for such other and further relief as may 
be just and proper. 

The motion is based upon the bill of complaint and the exhibits 
thereto attached with the aiifiidavit of Margaret V. F. McCarthy, setting 
forth that she had purchased from the Plaza Music Company six 
copies of the song in question, and the affidavit of Lew Shaffer which 
sets forth the employment of the affiant during 1916, 1917, and part of 
1918 by Charles Coleman, apparently one of the défendants herein, 
during which period Coleman had the affiant selling the song in ques- 
tion on the title page of which appeared, "Copyrighted by Charles 
Coleman," and the music of which was printed by F. J. Lawson Com- 
pany of New York, S. H. Talbot of Chicago, and the Plaza Music 
Company of New York. 

The complaint sets forth that the défendants Coleman and Gert- 
ler on September 3, 1912, signed and filed a certificate in the office of 
the county clerk of New York county, in which they certified that they 
were conducting the business of music publishers with an office at 
169 West Eighteeflth street, borough of Manhattan, city of New York, 

®=»FOT otber cases Bee same topic & KEV-NUMBEÎR in ail Key-Numbered Dlgests & Indexes 
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under the name of "Songland Music Publishing Company" ; that on 
and before April 20, 1910, plaintiff was the author, composer, and 
proprietor of both the words and music of a song of great and artis- 
tic value entitled, "Where is My Marna" ; that on or about April 20, 
1910, plaintiff published this composition and afiîxed to each copy 
published and offered for sale, "Copyright and published MCMX 
by Thos. J. Flanagan," "International Copyright Secured," "Ail Rights 
Reserved," and on and before April 20, 1910, plaintiff sent to the 
Librarian of Congress, Copyright Office, a manuscript of the song 
in question; a certificate of registration appears to hâve been issued 
by the register of copyrights to the plaintiff, and on December 11, 
1916, he deposited two copies of the publication with the register; 
that about May, 1911, plaintiff and défendant Coleman made an agree- 
ment, whereby plaintiff promised to pay or assign to Coleman one-half 
of the profits on sales of the said song in considération of $100, which 
latter sum Coleman has refused to pay, this agreement being canceled 
by consent; that the plaintiff has never granted or assigned to said 
Coleman any interest in the profits of the song entitled, "Where is 
My Mama," or any right to print, reprint, copy, vend, or offer it 
for sale; that on the copy of the song plaintiff permitted to be writ- 
ten, out of courtesy to défendant Coleman, who was singing and 
selling said song as plaintiff's employé, the words, "Words by Chas. 
Coleman," although Coleman had not in f act written the words ; that 
plaintiff has never granted or assigned to Coleman any interest of 
ownership, authorship, or proprietorship in the copyright thereof ; 
that this song has acquired great popularity, and plaintiff believes it 
has and will continue to hâve a popularity which will be a source of 
great benefit to plaintiff; that the défendants Coleman and Gertler, 
appreciating the popularity of the song, and with fuU knowledge of 
the rights of plaintiff therein and of the copyright, on and after Sep- 
tember 3, 1912, unlawfully caused to be published, and threatens to 
cause to be published, this song throughout the United States; that 
ail of the défendants except Sheridan and the Plaza Music Company 
hâve unlawfully caused to be printed on the fîrst page of the song, 
and with full knowledge of the plaintiff's copyriglit of said musical 
composition, the foUowing "Copyright MCMXVI by Chas. Coleman," 
"Words and Music by Chas. Coleman," "International Copyright 
Secured," "Songland Publishing Company, 549 Kosciusko Street, 
Brooklyn, New York," "AU Rights Reserved"; that the défendants 
Lawson and F. J. Lawson Company at plaintiff's request and prior 
to April, 1910, printed the song and printed on the first page the words, 
"Copyright and published MCMX by Thos. J. Flanagan," and that the 
latter company had full notice of the plaintiff's copyright; that there- 
after during 1916 the défendant Lawson Company, at the request of 
défendant Coleman, unlawfully printed on the first page of copies 
of the said song the words, "Copyright MCMXVI by Chas. Coleman," 
and that the said Lawson Company at other times since 1910 had print- 
ed copies of said musical composition at the request of the défendant 
Coleman and without authority of the plaintiff; that the défendants 
Sheridan and Plaza Music Company are engaged in selling the song ; 
that the publishing, printing, copying, vending, and offering for sale 
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by the défendants was and is without the authority of the plaintiff, 
and that plaintiff is being caused, and will be caused, great injury there- 
by ; and that plaintiff bas no adéquate remedy at law. 

It thus appears that the bill of complaint is a lengthy document, and 
it also appears from an inspection that it was originally verified on 
December 10, 1917, as was the affîdavit immediately hereinafter re- 
ferred to; both were finally reverified June 27, 1918. Upon thèse pa- 
pers plaintiff now asks for an injunction pendente lite. 

An additional affidavit by plaintiff is submitted setting forth that 
on the death of his father in 1912 he went to Syracuse to live, and that 
in 1916 he learned that défendant Coleman was publishing his song; 
that the plaintiff had left with the défendant Lawson Company his 
plates for the printing of the song, and that he wrote to the said Lawson 
Company to return his plates, which the défendant Lawson refused 
to do and admitted in writing that they were printing the song for 
the défendant Coleman, saying: 

"That he (referring to Ooleman) has made good. He has two automobiles, 
and no doubt has money besides. However, as we hâve not had any évidence 
of your dissolvlng your partnership, we vs^oiild print the copies for you the 
same as we hâve for him, tout you will hâve to settle with Coleman. He has 
started on a trip to take in the South, hâve not heard from him slnce last 
weelï." 

The défendant Lawson submits an affidavit saying that he has known 
Coleman and Flannigan (so spelled in affidavit) since 1910, and has 
known them as copartners under the firm name of Flannigan & Cole- 
man ; that by order of both Flannigan and Coleman he had printed at the 
F. J. Lawson Company, of which he is président, music sheets with the 
statement, "Published by Flannigan & Coleman," and Flannigan never 
made any objection or denied that Coleman was a partner, and in fact 
defendant's accounts are made out in the name of Flannigan & Cole- 
man ; that in the year 191 1 Flannigan called on him and stated that he 
had wound up the partnership with Coleman and would not be responsi- 
ble for any order placed by Coleman after that date, but that he would 
continue business and place orders on his own account; that in 1916 
or 1917 déponent received an order from Coleman, who was then in 
Indiana, for several thousand copies of "Where is My Mama" ; that 
in printing thèse the engraver made an error and had "Copyrighted 
by Charles Coleman" instead of "Copyrighted by Flannigan"; that 
thèse sheets were printed and f orwarded to Coleman ; that thereaf ter 
Coleman wrote déponent calling attention to the mistake, and dépon- 
ent immediately had the plates changed, so that the new plates con- 
tained the statement, "Copyrighted by Songland Publishing Com- 
pany" ; that on the outside of the cover appeared the correct statement, 
"Words by Coleman and Music by Flannigan." An affidavit was 
submitted by Daniel G. Gottlieb, who states that for about six or sev- 
en years he was employed as a singer by the firm of Flannigan & Cole- 
man (so spelled in affidavit), having been engaged by said Coleman ; that 
immediately thereafter Coleman introduced Flannigan as his partner, to 
which Flannigan made no objection; that he worked for Flannigan & 
Coleman for about three months, after which time Flannigan, in Gott- 
lieb's présence, told Coleman that he was having domestic difficulties 
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with his wife and wished to withdraw f rom the partnership ; that it was 
agreed that Coleman buy him out for about $100; that thereafter 
Flannigan withdrew f rom the firm ; that Coleman continued the busi- 
ness, GottUeb working for him for a period of three years; that 
this déponent does not know whether Coleman ever paid the $100, 
but he does know that Flannigan met Coleman at times, and that he 
(Gottlieb) saw Coleman pay something on account. 

The défendant Coleman submits an affidavit in which he states 
further that he was in partnership with plaintiff; that plaintiff was 
a pianist and author of certain songs ; that Coleman was a pubhc 
singer ; that their acquaintance began in 1909, and that they roomed to- 
gether on Sixth avenue, New York City; that they decided it would 
be profitable to join forces and go about the streets singing and play- 
ing their compositions ; that, accordingly, a copartnership was f ormed 
by them, the terms providing that plaintiff was to put into the busi- 
ness such songs as he owned and Coleman was to pay $100, making 
them equal partners; that he then paid the plaintiff $100; that the 
partnership was under the name of Flannigan & Coleman (so spelled in 
affidavit), and it was subsequently changed to Songland Music Publish- 
ing Company ; that up to this time the song "Where is My Mama" had 
not been written ; that the copartnership was continued for some time ; 
that Coleman then suggested to the plaintiff that they needed a bahy 
song; that thereupon after repeated efforts he (Coleman) alone wrote 
the words of the song, "Where is My Mama," as it was printed and 
since has been sung ; that thereupon plaintiff undertook to set the words 
to music and, after many trials, he (Coleman), coUaborating with him, 
prepared the music which is now attached to the words; that the 
front page bore the statement, "Words by Charles Coleman, Music 
by Thomas Jay Flannigan," which statement was prepared by plain- 
tiff and not by Coleman, and that the plates for printing were origi- 
nally under the direction of plaintiff and déponent together; that the 
copyright of said song was issued in 1916 by the Librarian of Con- 
gress; that the application for the copyright was made by T. Jay 
Flanagan, plaintiff ; that in the application the plaintiff stated, "Words 
by Charles Coleman," "Music by T. Jay Flannigan" ; other alléga- 
tions which it is not necessary to set forth at length foUow. 

The plaintiff filed an answering affidavit denying a number of allé- 
gations made by Coleman and making further allégations, some of 
which are denied by the président of the défendant Plaza Music 
Company in an affidavit filed in its behalf. 

In view of thèse conflicting statements and in view of the fact that 
plaintiff appears to hâve been guilty of lâches in applying for an in- 
junction, I am of the opinion that this motion should be denied. The 
affidavit of the président of the Plaza Music Company says that Flan- 
agan knew of the conditions about a year ago; that is borne out 
by the fact that the bill of complaint was originally verified on De- 
cember 10, 1917, and the affidavit of Flanagan on December 10, 1917. 

If this action is placed upon the calendar at once, there is no reason 
why a trial cannot be had with reasonable promptness. The motion 
for an injunction pendente lite is therefore denied. 
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SHBLTON V. SOUTHERN RY. CO. 

(District Court, E. D., Tennessee. Mareli 19, 1918.) 

No. 1730. 

1. New Trial <@=>105 — Newlt Discovebed Evidence. 

Newly diseovered évidence, merely to contradlct a vvltness, Is not suffl- 
cient to warrant a new trial. 

2. New Teial ®=»10i(l) — Newi.t Discovebed Evidence — Cumulative Evi- 

dence. 

Newly diseovered evideJice, wlîleh is merely cumulative, is not ordinari- 
ly ground for a new trial. 

3. New Trial <g=108(l) — Newlt Discoveked Evidence — Conclusion. 

Where newly diseovered évidence is not so concluslve as to ralse a 
reasonable presumption that the resuit of a new trial would be différent 
from the first, it is Insufflcient as ground for new trial. 

4. Maliciods Pbosecution i@=»24(7) — Want of Probable Cause — Prima Fa-^ 

ciB Evidence. 

Wliere a grand jury hears only the wltnesses for the prosecution and. 
détermines only the question of probable cause its failure after investiga- 
tion to return an Indlctment is prima facie évidence of want of probable 
cause. 

5. Malicious Pbosecution <@=>24(6) — Want op Probable Cause — Prima Fa- 

cie Evidence. 

Where a magistrate, who sits as a commlttlng magistrate merely, and. 
not to try a case on the merits, discharges the défendant, sueh discharge, 
Is prima facie évidence of want of probable cause. 

6. EsTOPPEL <g=>68(4) — Equitable Estoppel. 

Where défendant, having swom out a warrant agalnst plalntlfC, can- 
not, In a subséquent action for malicious prosecution, deny that prosecu- 
tion was under such warrant, on the ground that plaintiff was not présent 
at the preliminary proceedings op arrested under the warrant, for a de- 
fendant cannot in one judieial proceedlng deny the validity of steps 
taken by It in another, whlch would Impute a fraud upon the administra- 
tion of justice In such proceedlng. 

7. Estoppel ©=5107 — Equitable Estoppel — Pleapino. 

Generally spealiing, an estoppel In pais need not be pleaded ; it belng la 
effect a rule of évidence. 

8. Estoppel ®=>110 — Equitable Estoppel — Pleading. 

At common law, as distinguished from code pleading, an estoppel In 
pais is available as a défense under the gênerai Issue. 

9. Courts ©=a347 — Précédents — Décision of State Court. 

Under the Conformity Act (Oomp. St. § 1537), a décision of the hlghest' 
court of the state as to the necessity of a pleading in estoppel, If intend- 
ed to establlsh a gênerai rule of pleading, is binding on a fédéral court 
sitting wlthln the state. 

10. Estoppel ©=110 — Pleading — Necessity. 

In an action for malicious prosecution, where plaintiffl alleged a prose- 
cution under a warrant, and défendant merely pleaded the gênerai issue, 
without averring speciflcally the invalldity of the proceedings before a 
justice of the peace begun on such warrant, and the proceedings before 
the justice showed prima facie at least that plaintiff was bound over on 
the warrant, plaintiff, without speclfically pleading the same, may rely 
on the estoppel preeludlng défendant from denying that plaintiff was bound 
over on such warrant, for, if a party hâve not an opportunlty to nhow an 
estoppel by pleading, he may exhiblt the matter thereof in évidence. 

<g=:5For other cases see same toplc & KEY-NUMBBE in ail Key-Numbered Digests & Indexée 
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11. Malicious Prosectjïion i©=»64(1) — Action — Pboof. 

The plaintifC, in an action for mallclous prosecutlon, Is not required to 
prove his own innocence; It being suflicient, to establish a prima facie 
case, that he show malice and want of probable cause. 

12. Malicious Pbosecution ©=>40, 56 — Actions — Défenses. 

While, as a matter of public poUcy, an action for malicious prosecution 
will not lie in favor of a guilty plaintifC, and défendant by way of dé- 
fense may show plalntiflE's guilt, the burden of establishing such défense 
is on the défendant. 

13. Tkial <g=344— Verdict — Impeachmbnt. 

A verdict cannot be Impeached as a quotient verdict on évidence of 
the jurors. 

14. Malicious Prosecution <s=>69 — Damages. 

An award of $1,400, in, an action for malicious prosecution of a criml- 
nal proceeding wherein défendant was charged with unlawfully breaking 
Into a railroad car, is not so excessive as to warrant new trial. 

At Law. Action by Horace Shelton against the Southern Railway 
Company. On defendant's motion for new trial. Motion denied. 

Pickle, Turner, Kennerly & Cate, of Knoxville, Tenn., for plaintiff. 
L. D. Smith, of Knoxville, Tenn., for défendant. 

SANFORD, District Judge. My conclusions are : 

1. The verdict is not so clearly and manifestly against the weight 
of the évidence as to warrant its being set aside. Mt. Adams Ry. v. 
Lowery (6th Cir.) 74 Fed. 463, 472, 20 C. C. A. 596 ; Felton v. Spiro 
(6th Cir.) 78 Fed. 576, 582, 24 C. C. A. 321. 

[1-3] 2. The affidavits as to the identity of De Witt Smith do not 
warrant the granting of a new trial upon the ground of newly dis- 
covered évidence. This is ofïered to contradict the testimony of Hum- 
bert that Smith was a white man, of Lexington, Kentucky. Newly 
discovered évidence merely to contradict a witness is not sufficient, 
however, to warrant a new trial. Lowry v. Mt. Adams Railway Co. 
(C. C.) 68 Fed. 827, 829. Furthermore on the point ofïered thèse af- 
fidavits were merely cumulative, as there was évidence on the trial 
that the plaintifï had himself brought a negro to the Knoxville dépôt 
and introduced him as De Witt Smith. Newly discovered évidence, 
which is merely cumulative, is not ordinarily ground for a new trial. 
Lowery v. Mt. Adams Railway Co. (C. C.) 68 Fed., supra, at p. 828; 
Flint V. Insurance Co. (C. C.) 71 Fed. 210, 221 ; Wright v. Express 
Co. (C. C.) 80 Fed. 85. The question of Smith's identity was further- 
more merely collatéral ; the affidavits are merely négative ; and the 
counter affidavits introduced by the plaintifï indicate that in fact Smith 
was a white man then living in Knoxville, who had formerly lived in 
Lexington. On the whole, I think the newly discovered évidence is 
not so conclusive as to raise a reasonable presumption that the resuit 
of a new trial would be différent f rom the first ; it is hence insufficient 
as ground for a new trial. Stoakes v. Monroe, 36 Cal. 383, 388 ; Arm- 
strong V. Davis, 41 Cal. 494, 500; State v. Montgomery, 37 Utah, 515, 
520, 109 Pac. 815. And see Williams v. United States, 137 U. S. 
113, 137, 11 Sup. et. 43, 34 L. Ed. 590; Turner v. Schaeffer (6th 
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Cir.) 249 Fed. 654, 657, C. C. A. ; and Goldsworthy v. Lin- 

den, 75 Wis. 25, 34, 43 N. W. 656. 

[4, 5] 3. I find no error in the charge of the court in the matters 
complained of. 

(a) While there is some conflict of authority on the question, I thinic 
the true rule is that where the grand jury, as in Tennessee, hears only 
the witnesses for the prosecution and détermines only the question of 
probable cause, its failure, after investigation, to return an indictment, 
is prima facie évidence of want of probable cause. Ambs v. Atchison 
Railway Co. (C. C.) 114 Fed. 318, 320; Brant v. Higgins, 10 Mo. 728, 
734; Vinal v. Core, 18 W. Va. 1, 42; Brady v. Stiltner, 40 W. Va. 
289, 293, 21 S. E. 729; Hanchey v. Branson, 175 Ala. 236, 245, 56 
South. 971, Ann. Cas. 1914C, 804. So, too, where a magistrate who 
sits as a committing magistrate merely, and not to try a case on the 
merits, discharges the défendant. Williams v. Norwood, 2 Yerg. 
(Tenn.) 320, 336; Vinal v. Core, 18 W. Va., supra, at p. 42; Brady 
V. Stiltner, 40 W. Va., supra, at p. 293, 21 S. E. 729; Hanchey v. 
Branson, 175 Ala., supra, at p. 245, 56 South. 971, Ann. Cas. 1914C, 
804; Smith v. Clark, 37 Utah, 116, 130, 106 Pac. 653, 26 L. R. A. 
(N. S.) 953, Ann. Cas. 1912B, 1366. I hence find no error in the por- 
tion of the charge relating to this question. 

[6] (b) The déclaration alleged that the défendant, by its agent, 
swore out a warrant against the plaintiff charging him with unlaw- 
fully breaking into a railroad car, etc., that the plaintifif was arraigned 
on said charge before the justice, pleaded not guilty and was there- 
upon bound over to the criminal court, etc. While it was not spe- 
cifically averred that the défendant was arrested under this warrant, 
it was necessarily implied, either that he had been arrested under it 
or entered his appearance to it, and that proceedings were had before 
the magistrate under this warrant, after his personal appearance be- 
fore the magistrate. The charge to the jury which is complained of 
was in substance that even if the plaintiff was not in fact arrested un- 
der this warrant or présent at the proceedings under it before the mag- 
istrale, nevertheless that if the jury found that certain proceedings 
were there had in his absence by which the warrant was treated as 
that upon which he was to be prosecuted, the défendant would not be 
in a position to deny that the prosecution was under this warrant, no 
matter whether he was actually arrested under it or not. The theory 
upon which this charge was given, although not expressed at the time, 
was that the facts hypothetically stated to the jury amounted to an 
estoppel and prevented the défendant from denying that the criminal 
prosecution was had under this warrant. The défendant excepted to 
this portion of the charge on the ground of "variation," evidently 
meaning variance. 

I am of opinion that, if the facts were found by the jury as stated 
in this portion of the charge, the défendant was clearly estopped to 
deny that the plaintiff was in fact bound over to the criminal court on 
the prosecution commenced on the warrant sworn out by its agent. 
A défendant cannot be permitted in one légal proceeding to deny the 
validity of steps taken by it in another proceeding which would im- 
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pute to it a fraud upon the administration of justice in such other 
proceeding. Philadelphia Ry. v. Howard, 13 How. 307, 334, 14 L. 
Ed. 157. 

There was no objection to the évidence at the trial on the ground 
of variance. In fact, much of the évidence on this question was in- 
troduced by the défendant itself , substantially in the effort to impeach 
the proceedings before the justice showing on their face that the 
plaintiff was bound over on this warrant. It need not, however, be 
now determined whether objection on the ground of variance must be 
taken to the évidence or may thereafter be talcen by exception to the 
charge. See 31 Cyc. 754, 758, and cases cited. Irrespective of this 
question, I ani of opinion that the cliarge in question was correct, pro- 
vided the plaintiff could prove the substantial averments of the déc- 
laration by an estoppel in pais without having specially alleged the 
same in the déclaration or in a replication. 

[7, 8] Generally speaking an estoppel in pais need not be pleaded. 
1 Rawle's Bouv. 1084, citing Bigelow, Estoppel, 765 ; estoppel being, 
in efïect, a rule of évidence. 1 Rawle's Bouv. 1078, and authorities 
•cited. At common law, as distinguished frorn code pleading, an estop- 
pel in pais is held available as a défense under the gênerai issue. 8 
Enc. PL & Pr. 67; 16 Cyc. 806. 

[9, 10] Upon the spécifie question whether a plaintiff may rely upon 
an estoppel in pais as proving the cause of action alleged, without 
having averred the same originally or by way of replication, there is 
a conflict of authority. 

In Plumb v. Curtis, 66 Conn. 154, 163, 33 Atl. 998, 1003, it was said : 

"At common law an estoppel in pais was never regarded as in itself a suli- 
stantive ground of recovery, to be put forward in pleading as j^art of the 
plaintifC's case. It was merely a mode of sliutting off a défense. A plaintiff 
wlio suetl upon a cause of action, the existence of which the défendant was 
equitalily estoppe<l from denying. stated the facts necessary to constitute the 
cause of action in his comi)laint as if they existed, and if a déniai were 
pleaded, did not reply siiecially, st^ting the mattor of estoppel, but simply 
introduced it in évidence to support his original averments. Hawlev v. 
Mlddlebrook, 28 Conn. 527, 5.%." 

So, in Spears v. Walker, 1 Head (Tenn.) 166, 169, it was held that 
a plaintiff in ejectment might prove the boundary of the land sued 
for by an estoppel in pais against the défendant, arising out of the 
évidence, although, so far as appears, such estoppel had not been 
pleaded. 

If intended as establishing a gênerai rule of pleading in Tennessee 
this décision would of course now be binding on this court under the 
Conformity Statute, Rev. St. § 914 (Comp. St. § 1537). However, in 
Wood V. Jackson, 8 Wend. (N. Y.) 9, 36, 22 Am. Dec. 603, the plain- 
tiff's right to prove his title by estoppel, without pleading, was re- 
ferred to as an exception to the gênerai rule. And see, to the same 
effect, 2 Abb. Tr. Brf. Plead. 1444. 

On the other hand, in Philadelphia Railroad v. Ploward, 13 How., 
supra, at p. 334, 14 L. Ed. 157, the Suprême Court, in speaking in réf- 
érence to the plaintiff, said that the rule was well settled that if a party 
lias a right to plead an estoppel and voluntarily fails to do so, tender- 
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ing or taking issue on the fact, he waives the estoppel and commits 
to the jury the finding of the truth; citing 1 Saund. 325a, n. 4. So in 
Jacobs V. Bank, 15 Wash. 358, 361, 46 Pac. 396, it was held that the 
plaintiff could not rely, as a ground of recovery, upon an estoppel in 
pais not specially averred. And see, inferentially, City of Ironton v. 
Harrison (6th Cir.) 212 Fed. 353, 357, 129 C. C. A. 29, in which it 
was held that as the facts alleged showed the estoppel, the plaintiff 
might hâve the benefit of it, though he had not pleaded it in terms. 

However, in Philadelphia Railway v. Howard, 13 How. supra, at 
p. 335, 14 L. Ed. 157, the court said, speaking of the plaintiff, that 
if a party hâve not an opportunity to show the estoppel by pleading, 
he may exhibit the matter thereof in évidence on the trial, and held 
that as the plaintiff had sued upon a sealed instrument and the de- 
fendant had merely pleaded non est factum, the plaintiff need not al- 
lège an estoppel by which the défendant was not permitted to deny 
that the instrument was under its seàl, but might rely on this in évi- 
dence, without replication. To the same effect are Lord v. Bigelow, 
8 Vt. 445, 448 ; Wood v. Jackson, 8 Wend. (N. Y.) supra, at p. 36, 
22 Am. Dec. 603, and 2 Abb. Tr. Brf. Plead. 1444. 

Without determining the broad rule of pleading which should be 
generally followed as to estoppel by a Fédéral Court sitting in Ten- 
nessee, I am of opinion that in any event the instant case fairly falls 
within the rule stated by the Suprême Court in the Howard Case. The 
plaintiff hère had alleged a prosecution under this warrant. The de- 
fendant merely pleaded the gênerai issue, without averring specially 
the invalidity of the proceedings before the justice. The proceedings 
before the justice showed, prima facie, at least, that the plaintiff was 
bound over to court on the warrant sworn out by the defendant's al- 
leged agent. The défendant relied upon évidence impeaching or tend- 
ing to impeach the proceedings before the justice, and showing or tend- 
ing to show that in fact the plaintiff was not legally bound over on this 
warrant. Under thèse circumstances, I think the plaintiff, without 
any affirmative pleading, was entitled to reply to this that even if the 
évidence did not show that the plaintiff was in fact legally bound over 
on this warrant, it did establish an estoppel against the défendant from 
denying that fact. I therefore conclude that there was no error in 
the charge in this respect. 

[11,12] (c) The plaintiff in an action for malicious prosecution is 
not require to go further than to prove malice and want of probable 
cause. He need not prove his own actual innocence to support the ac- 
tion. Moore v. Sauborin, 42 Mo. 492, 494 ; McGowan v. Rickey, 64 
N. J. Law, 402, 404, 45 Atl. 804; 26 Cyc. 27. And while, as a mat- 
ter of public policy, such action will not lie in favor of a guilty plain- 
tiff, and the défendant may hence, by way of défense, show the plain- 
tiff's actual guilt (Ann. Cas. 1914C, 809), I am of opinion that the 
burden of establishing such défense necessarily rests upon the défend- 
ant, as the jury were instructed. 

[13] 4. The verdict cannot be set aside on the ground that it was 
arrived at as a quotient verdict; évidence of the jurors on this point 
being inadmissible. McDonald v. Pless, 238 U. S. 264, 267, 35 Sup. 
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Ct. 783, 59 L. Ed. 1300. And see Hyde v. United States, 225 U. S. 
347, 383, 32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. Cas. 1914A, 614. Fur- 
thermore the évidence, in so far as introduced on the hearing on the 
motion for new trial, did not establish the f act that there was a quotient 
verdict ; the défendant, in view of the ruling then made by the court, 
resting before the proof on this question had been completed. 

[14] 5. Under ail the circumstances, and in view of the serious na- 
ture of the charge upon which the plaintifif was prosecuted, I do not 
find that the verdict was so excessive as to justify the granting of a 
new trial. 

6. The motion for new trial will accordingly be denied and judg- 
ment entered on the verdict. 



UNION BAG & PAPER CORPORATION v. BISCHOFF. 
(District Court, E. D. New York. December 13, 1918.) 

1. Pbincipal and Agent <&=>123(7) — Authority of Agent — Evidence. 

In a suit to compel défendant to purchase property from plaintiff pur- 
suant to an agreement, évidence held to establish the authorlty of défend- 
ant'» agent, who signed the agreement, and to show defendant's knowledge 
thereof. 

2. Specific Pebfobmance i©=531 — Suit — Right to Maintain. 

Where defendant's agent signed a letter, written by plaintiff, offerlng 
to sell property, and the mlnds of the parties met, spécifie performance 
cannot be denied, because the parties contemplated that a formai con- 
tract would be later substituted for the more or less informai agreement. 

3. Feaucs, Statute of i®=>116(5) — Authobity of Agent — Purchase of Lands. 

Wiritten authorlty Is not necessary for agent to bind his principal by 
an agreement to purchase land. 

4. Peinoipal and Agent <S=>21 — Authoritt of Agent — Déclarations of 

Agent — Ceeation. 

Whlle agency cannot be proved by the déclarations of an agent, the 
agent may testlfy to statements made by hls principal, in order that the 
court may détermine whether an agency was created. 

5. Specific Performance <g=531 — Action — Défense. 

In a suit to compel défendant to purchase land pursuant to an agree- 
ment, it Is no défense that the draft contracts did not couform to the 
agreement eontained in an offer by letter, which was accepted by defend- 
ant's agent, where the draft contracts were rejected for a différent reason. 

6. Courts <g:=5365 — Specific Performance <S=>32(3) — Following State Déci- 

sions CONTRACT — MUTUALITY. 

The fédéral court will not deny specific performance of a contract 
whereby défendant was to purchase New York lands, on the ground that 
the contract lacked mutuality, though the rulè in the courts of New York 
Is to the contrary. 

7. VeNDOB and PuECHASER <®=»134(2) INCUMBEANCE MOETGAGE PAETIAIi 

Release. 

Where a mortgage on ail of the vendor's property provided for release 
of portions for sale, and It appeared the vendor had complled with the 
requirements which absolutely entitled it to a release, held, that spécifie 
performance of defendant's contract to purchase part of the vendor's lands 
will not be denied, because of the mortgage, though défendant could not 
be required to make payraent, unless he recel ves a tltle free from the 
mortgage lien. 

<g=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In Equity. Suit by the Union Bag & Paper Corporation against 
Frederick Bischoff. Decree for plaintiff on condition. 

Thomas Mills Day, of New York City, for plaintiff. 
Edward T. Horwill, of Brooklyn, N. Y., for défendant, 

GARVIN, District Judge. This îs an action brought to compel the 
défendant to purchase from plaintiff a mill property at Ballston Spa, 
N. Y. Défendant rested at the close of the plaintiff's case. 

On February 21, 1918, the following letter vvas signed by the plain- 
tiff, and upon it was indorsed by one Briggs : 

"Acceptée! : J. Meade Briggs, Agent for F. Biselioff." 
"Union Bag & Païffir Coi-poi'îitiou. 
"Woolworth Building, New York City. 

"Feiniiary 21, lOlS. 
"Office of the Président. Mr. Jolin L. Hurll)urt, Geuei'al Manager, 

"F. Blsclioff, 150 Sand Street, Brooklyn, N. Y.— Dear Sir : ïhis is to con- 
fîrm arrangement made witli yen to-tlay, tlirougli your représentative, Mr. J. 
Meade Briggs, of Brooklyn, whereby we sell to you our property located at 
Ballston Spa, New York, eonsisting of real property, mill, nmchlnery, and fac- 
tory buildings and warehouses, as contained in tliose properties known as 
Union Mill property, wliicli you hâve just gone over (vs^ith the exception of our 
Glen Mill property, which was not shown yotir représentative), and ail riglit.^ 
and titles connected therewith, with the exception of any merchandise that 
may be stored thereln, for the sum of fifty thonsand dollars ($50,000), on the 
following terms: 

"Five thousand dollars ($5,000) upon the drawing up and signing of the 
contract, on or before Mareh Ist. 

"Fifteen thousand dollars (.¥15,000) as soon as the deeds for conveying the 
property are completed, on or before April Ist. 

"A mortgage of thirty thousand dollars ($30.000) for two years. interest 6%, 
of which $10,000 shall be paid one year from this date, and $20,000 to be paid 
two years from date, and the privilège of ])aying off any amoiint in multiples 
of $5,000 or ail on any interest-paying date. Insurance and taxes to be 
prorated at the date of delivery of deed. 

"Tliis sale, of course, is subject to the approval of the trustée under our 
gênerai mortgage, and the approval of our executive committee, and also ia 
made with the understanding that the property will iiot be used for a period 
of ten (10) years for the manufacture of paper bags. 

"Very truly yours, [Signed] M. B. Wallace, 

"MBW:EMH Président." 

Plaintiff claîms that this constitutes a contract binding on the dé- 
fendant. 

[1] It must first be determined whether Briggs had authority to 
bind défendant. On February 12, 1918, défendant went to Ballston 
Spa to view the property, accompanied by John L. Hurlburt, viflio was 
his gênerai manager, and Briggs. As they were returning, défendant 
told Briggs that he thought very well of the property, but that the niat- 
ter was entirely in the hands of Hurlburt, and whatever the latter 
did was ail right. Hurlburt testified that the défendant told him to 
go ahead and purchase that property. Briggs subsequently called at 
plaintiff's office, discussed the terms of purchase, and telephoned them 
to Hurlburt, who was then with défendant in the latter's office. Hurl- 
burt in turn communicated them to the défendant, who said, "Ail 
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right." AU this, taken together, indicates an intention on the part of 
défendant to be bound by Briggs' act. The letter in question was ad- 
dressed to Hurlburt, because the method of taking title had been dis- 
cussed with défendant, and the latter had indicated that he desired to 
hâve the transaction consummated in that manner. Five days after 
the letter was signed, défendant, after seeing it, returned it to Hurl- 
burt, saying that, although he had changed his mind about some other 
matters, the purchase of the Ballston Spa property was not afïected 
thereby. The letter provided that the first payraent was to be made 
on or before March Ist, on which day the formai draft of contract 
was presented to défendant, who then repudiated the entire transac- 
tion, not criticizing any act of plaintifï, but claiming he had been 
trir'-ed (in what manner it does not appear) by Hurlburt. 

Défendant claims that the testimony does not make it clear that ail 
the terms of sale were disclosed to him on February 21st. Any doubt 
upon this is dispelled by the statement made by him February 26th, 
when he expressed his approval of the purchase after the letter had 
been submitted to him. 

Défendant also urged that the plaintiff's witnesses made confusing 
and contradictory statements, and that the testimony of at least one — 
Hurlburt — is wholly improbable. The court had an opportunity to 
observe the witnesses and their manner of testifying, and has reached 
a différent conclusion. The variations were due almpst, if not whol- 
ly, to misunderstandings of questions, or to mistakes that are apt to 
occur in describing the events of several consécutive days. No dis- 
position to conceal or évade was manif ested, and in the absence of any 
proof in behalf of défendant the court accepts plaintiff's witnesses 
as crédible. 

[2] It is insisted that no action can lie, because a formai contract 
was not signed. The true test is to ascertain whether the minds of 
the parties did in fact meet on February 21st. The proof is convinc- 
ing that they did, for which reason no formai contract is required. 
U. S. V. P. J. Carlin Construction Co., 224 Fed. 859, 138 C. C. A. 
449; Thomas B. Whitted & Co. v. Fairfield Cotton Mills, 210 Fed. 
725, 128 C. C. A. 219; N. Y. & Philadelphia Coal Co. v. Meyersdale 
Coal Co., 217 Fed. 747, 133 C. C. A. 441. 

[3] Défendant urges that Briggs had no written authority from 
the défendant, and so could not bind him in this way as agent. This 
was not a transf er of land ; it was a contract of sale. As such the 
authorities hold that the mémorandum of the contract need not be 
signed by the vendee, and that an agent may bind his principal by 
a contract for the sale of land without having written authority. No 
reason suggests itself for any différent requirement in connection 
with a contract to purchase land. 

[4] While it is quite true, as défendant insists, that agency cannot 
be proved by the déclarations of an agent, the latter may testify to 
statements made by his alleged principal, in order that the court may 
détermine whether any agency was created. 

[5] Whether the draft contracts conformed to the terms of the 
letter is immaterial. They were rejected for quite a différent reason. 
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[6] The contract may lack mutuality, in which case ît could not be 
enforced by plaintiiï in the courts of New York state. See Wadick 
V. Mace, 191 N. Y. 1, 83 N. E. 571. But the fédéral courts hold oth- 
erwise. Great L,akes Trans. Co. v. Scranton Coal Co., 239 Fed. 603, 
152 C. C. A. 437; Montgomery Traction Co. v. Montgomery Light & 
Power Co., 229 Fed. 672, 144 C. C. A. 82. This case must be de- 
termined in accordance with the b.tter authorities. James v. Gray, 
131 Fed. 401, 65 C. C. A. 385, 1 L. R. A. (N. S.) 321. 

[7] The mortgage referred to in the letter is in évidence. It pro- 
vides that any part or parts of the mortgaged property may at any 
time, at the request of the mortgagor, be released by the trustée from 
the lien of the mortgage, provided it appears to the trustée that the 
release is désirable in the conduct of the business of the mortgagor 
(page 25 of mortgage), and provides that further real estate or other 
property be conveyed or trans ferred to the trustée to an amount equal 
in value to the property to b© released. It is further provided by the 
morlgage that the trustée may accept as satisfactory and conclusive 
évidence, as to the desirability of any such release, or as to the value 
of any property to be released, the certificate of a majority of the 
board of directors of the mortgagor, including the président or first vice 
président. The executive committee of the plaintiff bas approved the 
sale, and plaintifï is ready to turn over to the trustée the entire amount 
received for the property, without deducting any commission paid for 
effecting the sale. A certificate, in proper form, signed by a major- 
ity of the directors, is in évidence. The défendant, it is quite true, 
cannot be compelled to carry eut the contract, uniess plaintiff gives a 
title f ree from the lien of the trust mortgage ; but it has been held that, 
if a mortgage can be discharged out of the purchase money, it does not 
constitute a bar to the action (Megibben's Adm'rs v. Perin [C. C] 
49 Fed. 183), and therefore a decree can be made which of course, 
will not resuit in défendant being obliged to make any payments un- 
iess he receives a title f ree from the mortgage lien ; that is to say, the 
payment and cancellation of the mortgage may be provided for by the 
decree, which will be for the plaintiff, with costs. 



COKE V. ILLINOIS CENT. E. CO. et al. 

(District Court, W. D. Tennessee, W. D. January 17, 1919.) 

No. 1784. 

1. StATUTES <@=»217 — CONSTBUCTION — HiSTOKT AND PASSAGE. 

Where aets of Congress are ambiguous, the courts may properly hâve 
recourse to publie documents and proceedlngs in Congress pendlng con- 
sidération of the législation and to contemporaneous events and the exlst- 
ing situation. 

2. Evidence ®=528 — Judicial Notice — Labob Bodies Which TJbged Adam- 

bon Law. 

It is matter of common Knowledge that the Adamson Law Sept. 3, 5, 
1916 (Comp. St. §§ 8680a-8680d), was enacted at Instance of four bodies 
of organized railway employés, the Order of Oonduetors, Brotherhood of 

^ssFor other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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Engineers, Brotherhood ot Flremen and Bngineers, and Brotherhood of 
Tralnmen. 

3. Mastess and Servant ®=>13 — Eailkoad îImplotment — Adamson Law — 

NONAPPI.ICATION TO SWITCH TeNDEB. 

The Adamson Law Sept. 3, 5, 1916 {Comp. St || 8680a-8680d), making 
eight hours the standard of a day's work to reckon compensation of 
railroad employés, held to apply ouly to employés doing work performed 
by four railroad labor brotherhoods to prevent whose strlke statute was 
enacted, that is, ail trainmen worklng on angines and in cars, not to 
switch tender in yards of railroads. 

At Law. Action by H. P. Coke against the Illinois Central Rail- 
road Company and the Yazoo & Mississippi Valley Railroad Com- 
pany. Order directed to be entered effectuating the agreement made 
at hearing. 

Anderson & Crabtree, of Memphis, Tenn., for plaintifï. 
Chas. N. Burch, of Memphis, Tenn., for défendants. 

McCAIvL, District Judge. This is an action brought by H. P. Coke 
against the Illinois Central and Yazoo & Mississippi Valley Railroad 
Companies to recover additional compensation in the sum of $274 
for services as a switch tender rendered the défendants at the Grand 
Central Station, Memphis, Tenn., from January 1 to August 17, 1917. 
It is alleged that plaintifï was actually engagea as a switch tender in 
the opération of interstate trains of défendants at a compensation of 
$75 per month, that he worked twelve hours per day, and that by 
virtue of the Act of Congress approved September 3 and 5, 1916, c. 
436, 39 Stat. 721 (Comp. St. §§ 8680a-8680d), commonly known as 
the Adamson Law, he is entitled to be paid on an eight hour per day 
basis of compensation. The act provides that — 

"Beginning January Ist, 1917, eight hours shall, in contracts for labor and 
service, be deemed a day's work and the measure or standard of a day's work 
for the purpose of reckoning the compensation for services of ail employés 
who are now or may hereafter be employed by any common carrier by rail- 
road * « * and who are now or may hereafter be actually engaged in 
any eapacity in the opération of trains used for the transportation of persons 
or property on railroads. * * • " 

The other provisions of the act are not material hère. 

There is no material controversy about the facts. The only ques- 
tion for décision is whether the plaintiff belongs to that class of rail- 
road employés at whose instance and for whose benefit the Adamson 
Law was enacted. In other words, was the plaintiff "actually engaged 
in any eapacity in the opération of trains used for the transportation 
of persons or property" within the scope, intention, and meaning of 
the act? 

Broadly speaking, the act might be construed to include every em- 
ployé of such railroad from président down to section hand, who was 
in any eapacity actually engaged in doing those things necessary to 
the opération of trains; such as directing their opération in a super- 
vising way, maintaining the roadway, lining up switches for their op- 
ération, or aboard the trains manually operating them, etc. 

<g=3For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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The undisputed évidence is that the work plaîntiff did, to wit, lin- 
ing up switches, is the work some member of the train crew would 
do but for the switch tender; the switch tender being employed to 
Une up switches in order to obviate the necessity of stopping a train 
to permit a member of the train crew to ahght therefrom and Hne 
up the switch. And it is insisted that, if a member of a train crew 
alights from his train to Hne up a switch for his train to pass, he would 
be actually engaged in operating a train, and hence a switch tender, 
employed to do and doing only this particular work in order to relieve 
a member of the train crew from such duty, would also be actually 
engaged in operating a train in some capacity, within the meaning 
of the statute. 

In the interest of clearness it may be well to state in more détail 
the work plaintiff did. In défendants' terminais, a short distance 
from the passenger station, is maintained a switch over which ail 
their trains entering or leaving the station pass. From this switch 
parallel tracks numbered from 1 to 10 lead into the station shed. Each 
train entering the shed is regularly assigned to corne in over a par- 
ticular track, and always does so except when late or for some other 
unexpected cause. In such event, the yardmaster informs the switch 
tender which track the train should occupy, and he lines up the switch 
so as to comply with this order. Trains leaving the shed for their 
trips over the road pass over the switch which is lined up so as the 
train passes onto the main line over which it makes its trip. In other 
words, the switch tender by lining up the switch throws the incoming 
train onto the proper main line, or onto a switch line which leads to 
the outgoing main line. 

[ 1 ] Assuming, but not deciding, that plaintiff was actually engaged 
in some capacity in opération of trains, the question arises : Did Con- 
gress intend by the Adamson Act to include and provide for em- 
ployés engaged in the work plaintiff was doing? It is too much to 
say that the terms of the act are clear and unambiguous. In such cir- 
cumstance it is well settled that in determining the scope, intention, 
and meaning of acts of Congress, to give effect to them courts may 
properly hâve recourse to public documents and proceedings in Con- 
gress had pending the considération of the pièce of législation in ques- 
tion, and may also properly look at contemporaneous events, the sit- 
uation as it existed, and as it was pressed upon the attention of the 
législative body. Johnson v. S. P. Co., 196 U. S. 1, 25 Sup. Ct. 158, 
49 L. Ed. 363 ; Standard Oil Co. v. U. S., 221 U. S. 1, 31 Sup. Ct. 
502, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. Cas. 1912D, 734; 
Binns V. U. S., 194 U. S. 486, 24 Sup. Ct. 816, 48 E. Ed. 1087; La- 
pina V. WilHams, 232 U. S. 78, 34 Sup. Ct. 196, 58 E. Ed. 515; Holy 
Trinity Church v. U. S., 143 U. S. 457, 12 Sup. Ct. 511, 36 E. Ed. 
226. 

[2] In view of thèse authorities, the court feels warranted in say- 
ing that it is of common knowledge derived from the message of the 
Président pressing the prompt enactment of the law in question, de- 
livered orally to the Congress, from, the Congressional Record, as 
well as from ail the great newspapers and periodicals of the day, that 
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the Adamson Law was enacted at the instance of four bodies of or- 
ganized railway employés, to wit, Order of Railway Conductors, 
Brotherhood of Locomotive Engineers, Brotherhood of L,ocomotive 
Firemen and Engineers, and Brotherhood of Railway Trainmen. The 
members of thèse four organizations were ail employés whose duties 
were discharged aboard railway trains, such as conductors, engineers, 
firemen, and railway trainmen, which latter term would include ail those 
whose duties were performed "on the engines and in the cars." While 
it was thought by the four brotherhoods mentioned that the législa- 
tion provided for their best interest, and they demanded it, yet it is 
fair to say, judging from the Congressional Record, that it was en- 
acted by Congress primarily to prevent a calamity to the country which 
was thought sure to follow in case it was not enacted, if the brother- 
hoods, in case it was not enacted, should carry into effect their declared 
purpose to call a strike, and thus stop trains moving in interstate com- 
merce and tie up the commercial interests of the country. 

As was said by the Président to the Congress (page 13361, Con- 
gressional Record of August 29, 1916) : 

"Tlie four hundred thousand men from whom the demanda proeeeded had 
voted to strike if their demands were refused ; the strike was imminent ; 
it has since been ,set for the fourtli of September next. It afCects the men 
who man the freight trains on practically every railway in the country. Tlie 
freight service througliout the United States must stand still until their places 
are fiUe.d, it, indeed, it should prove iwssiWe to flll them ail. Cities will be 
eut ofE from their food supplies, the wliole commerce of the nation will be para- 
lyzed, men of every sort and occupation will he thrown ont of employnient, 
countless thousands will in ail likelihood be brought, it may be, to the vcry 
point of starvation, and a tragical national calamity brought on, to be added 
to Ihe other distresses of the time, because no basis of accommodation or 
settlement has been found." 

To avert the direful calamity so vividly pictured by the Président, 
Congress without investigation, and without time for investigation, 
enacted the Adamson Law. 

Senator Underwood, who was in charge of the bill during its con- 
sidération, said : 

"ïhey are not contending for an eight hour day, that a man shall work only 
eight hours; they do not want that. ïhey work by piecemeal on the engines 
and in the cars. The bill, however, is only temporary. The only justification 
for us passing this bill at thls time and in this haste, without oiir knowledge 
and without considération, is the fact that we are doing it to meet a very great 
emergency to the American people. We are not passing this bill In the in- 
terest of the trainmen, but we are passing it in the interest of the American 
people, If we pass it right and properly." 

And, f urther, in answer to a question by Senator Borah as to wheth- 
er it would cover "trainmen and switchmen," Senator Underwood 
replied : 

"I do not think that the bill would, but I will say that I hâve not given 
careful considération to that portion of the bill, because that part of It Is 
temporary. Section 6 if put into life will cover without discrimination 
every man who works for a railroad." Congressional Becord, Sept. 1, 1916, 
p. 13558. 

Section 6 was not "put into life," and from the remarks of Senator 
Underwood it is but reasonable to conclude that he and the Congress 
255 F.— 13 
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understood that the law applied only to thosé who actually operated 
the trains as parts of their crews. 

But over and beyond this, the validity of the act was before the 
Suprême Court of the United States in Wilson v. New, 243 U. S. 
332, 37 Sup. Ct. 298, 61 L. Ed. 755, L. R. A. 1917E, 938, Ann. Cas. 
1918A, 1024, wherein it was held to be constitutional. The point was 
made in that case that the act was void for uhlawful inequality and 
arbitrary classification, in that it included only employés actually en- 
gaged in the opération of trains, and did not include other railroad 
employés. The Suprême Court sustained the classification on the 
ground that only those actually engaged in the opération of trains (not 
including switchmen) were threatening to strike, and that it was there- 
fore proper to pass législation which afifected only those who were so 
threatening, apparently meaning thereby to say that the législation 
applied only to the Order of Railway Conductors, Brotherhood of 
Locomotive Engineers, Brotherhood of Locomotive Firemen and En- 
gineers, and Brotherhood of Railway Trainmen. 

In discussing this phase of the case, the Suprême Court said : 

"The want of equality Is based upon two considérations. The one Is the 
exemption of certain short Une and electric railroads. We dlsmiss it be- 
caiise It has been adversely disposed of by many preyious décisions. The 
second rests upon the charge that unlawful Inequality results beeause the 
statute deals, not wlth ail, but only wlth the wages of employés engaged in 
the movement of trains. But such employés were those ooncerning whom tUe 
dispute as to wages existed, ffroidng out of which the threat of interruption 
of Interstate commerce arase, a considération which estahlishcs an adéquate 
iasis for the statutory classijioation." (Italics mine.) 

[3] Clearly the Adamson Law does not apply to ail employés of 
railroads engaged in Interstate commerce, nor does it apply to ail 
those who are actually engaged in doing some of the things necessary 
for the opération of trains. It would seem, therefore, reasonable and 
proper to follow the line of cleavage which the Congress intended to 
establish, as gathered f rom the contemporaneous history of events 
attending the considération and passage of the law. When the act is 
thus considered in the light of the utterances of the Président, the 
Congressional Record, the hearings before the Committee on Interstate 
Commerce, and the report of the Wage Commission, it appears that 
Congress was dealing with the four brotherhoods only, and intended 
the législation to apply only to those doing the work performed by 
the brotherhoods. That is to say, to trainmen who worked "on the 
engines and in the cars." This conclusion is greatly strengthened by 
the language of the Suprême Court of the United States in Wilson 
V. New, supra. 

Thèse considérations lead to the conclusion that the act must be 
limited to those actually engaged in operating trains as trainmen. 
Since it does not appear that the class of railroad employés to which 
plaintiff belongs was one of the four brotherhoods at whose request, 
insistence, and supposed benefit the Adamson Law was enacted, or 
that plaintiff worked "on the engine or in the cars," and it appearing 
that his work was in the yards as a switch tender, it follows that in 
my judgment he is not entitled to the relief sought. 
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It was agreed at the hearing that the verdict o£ the jury and judg- 
ment of the court in this case should be made to turn upon the déci- 
sion of the law question herein disposed of. Such order will be en- 
tered as will properly carry into effect that agreement. 



COOK V. FLAGG. 
(District Court, S. D. New Tork. September 23, 1915.) 

1. Tbusts <g=101, 368, 369— CoNSTBUCTivE Trusts— Establishment— Injunc- 

TION AND ReCEIVER. 

On motion for an injunetion restraining défendant from paying out 
money, etc., obtained from complainant and otliers to be used in operatlng 
on stock exclianges, held, from the affldavits and moving papers, witliout 
giving any weight to défendant'» conviction of unlawiully using tlie 
mails in connection with his sclieme, that défendant wus guilty of a 
breach of agreement, it appearing that he did not maUcj investments 
necessary to carrying out his seheme, and hence a trust arose in favor of 
complainant, entitling him to an injunetion and appointment of a tem- 
porary receiver. 

2. Trusts <@=336Q(2) — Bnforoement— Parties — Multiplicitt of Surrs. 

A customer of défendant, who had a seheme for operating on stock ex- 
changes, who asserted a constructlve trust in his favor on account of de- 
fendant's breach of agreement, cannot bring an action for himself and 
on behalf of those who might corne in and join, merely to avoid multl- 
pliclty of suits, but there is no objecUon to the customer-s brin^ng such 
a représentative action bccause he is a creditor. 

3. Trusts ®=»305 — Suit for Accounting — Parties — Représentative Action. 

Where défendant, who obtained money from complainant and other 
customers for the pui-pose of operating on stock exchanges deliberately 
broke his agreement, a trust arose in favor of customers, entitling com- 
plainant to sue for an accounting, and he may sue for the benefit of him- 
self and others similarly situated, who might come in and join. 

In Equity. Suit by Ellsworth E. Cook against Jared Flagg. On 
motion for an injunetion and the appointment of a temporary receiver. 
Motion granted. 

See, also, 233 Fed. 713. 

Motion for an injunetion against défendant restraining him from paying 
out or removing from the jurisdiotion of this court any of the money consti- 
tutlng the fund described in the bill of complaint, and also praying for a tem- 
porary receiver of safd fund. Further relief is also prayed for. The fund 
referred to is what may remain In the possession or under the control of the 
défendant of sums of money (said to amount to many hundred thusand dol- 
lars) obtained by the défendant from the public upon représentations that 
said sums of money were to be used by him in "operating" on stock exchanges 
in accordance with a System or theory of purehase and sale set forth by him 
in circulars and letters sont out for the pui-pose of procuring customers or de- 
positors. The plaintifif is one of such customers, who at divers times sent to 
défendant sums aggregating $10,000, upon which he has received from défend- 
ant $2,800, alleged to be profits. 

The substance of the bill of complaint is that Flagg's représentations that 
he intended, with the money of plaintifC and others, to operate or speculate 
or invest in stocks and gain profit therefrom by sales and purchases in accord- 
ance with his "System," were ail f aise ; that he did not follow the System he 
advertised, and did not in truth make the profits (so called) that he paid over 

<g=5For other cases see same topic & KBY-NUMBER ia ail Key-Numbered Digests & Indexes 
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to plaintiff and otliers, but that Iils fraudulent sclieme was to get as mucU 
money as he could from as many persons as possible, and keep old customers 
or patrons satisfled by paying to them, under the giiise of profits, moneya 
whicli really came from new customers or patrons, if lie did not pay tliem back 
a portion of their own money. 

Flagg was indicted in this court for uslng the mails In carrying on thei' 
business said to be described in the bill of complaint herein. He was eon- 
victed, and on November 17, 1914, sentenced for the period of 18 montlis to the 
penitentiary at Atlanta, Ga. He is, however, still at large on bail pending 
appeal. 

This motion is made on voluminous affldavits, the pleadings herein, and 
the record of the trial under the indictment above mentione<J. 

Gilbert E. Roe, of New York City, for complainant. 
John M. Coleman and Max Steuer, both of New York City, for de- 
fendant. 

HOUGH, District Judge (after stating the facts as above). [1] On 
February 3, 1913, I considered the indictment against Flagg on de- 
murrer. The opinion filed that day shows the view then entertained 
of what was charged against the défendant. His trial and the record 
there made hâve not changed my opinion. Comparing the bill herein 
with that indictment (which is one of the moving papers), it seems 
clear that the facts charged in this case are the same as those as- 
serted in the criminal proceedings. It is indeed quite correct to sum- 
marize plaintiff's présent contention thus : Because Flagg has done 
the things charged both in bill and indictment, the money he got 
through such actions is a trust fund, applicable, through the machinery 
of equity, to reimburse those whom he defrauded; and prelimlnary 
relief may be granted by injunction and receiver, because by his con- 
viction Flagg is presumptively, if not conclusively, held to hâve done 
the very things thus doubly charged. 

Before considering the technical right of plaintifï to bring a suit, 
and especially to bring it in the way he has done, some inquiry may be 
made as to whether the papers submitted on this motion throw any 
light on what Flagg did, as distinct from what he professed to do. 

Défendant has submitted a lengthy affidavit, and also his account 
or record of proceedings with Cook, the plaintiff herein. In the af- 
fidavit he says: 

"Eaeh customer had in my office the same kind of an account, and was treat- 
ed in exactly the same way as it (the account'.') is treated. in a reputable 
brokerage house." 

Specifically of Cook he said: 

"During the whole of the term of the contract I sent to Mr. Cook the profits 
that were made, and I continued upon commitmeiits upon which there had 
been sustained losses, intending to oarry them as long as his margin wouUl 
last, and possibly longer, and waiting until the market turned, and until there 
was a clear profit of at least one point in the transaction." 

No time need be spent in describing the transactions of a reputable 
brokerage house with a margin customer, beyond noting the fact that 
it is an essential of "reputability" that the broker must at ail times 
hâve in his possession or under his control the stocks being carried. 
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and stand ready to deliver the same to his customer whenever the lat- 
ter makes demand and discharges his own debt to the broker. 

Flagg took from every custoiner (including, of course, Cook) an 
order contract (Exhibit C), and it may be admitted (for purposes of 
argument) that this paper does disclose a sort of agreement uncom- 
raon, but not at ail impossible, between broker and customer, except 
that Cook by operating in fractional shares bound himself to be treat- 
ed only as a fraction of a "unit," which word signified in Flagg's busi- 
ness a collection of customers whose deposits with Flagg aggregated 
$10,000. But, regarding a "unit" as the money of one man (which per- 
haps was the case in some instances), this order contract means that 
Flagg agreed to go long of some and short of other enumerated stocks, 
and take a profit of one point or better, if the market was favorable, 
and then repeat. 

As to what would happen if the market was wholly unfavorable, the 
contract is silent so far as plain language is concerned ; but it is in- 
ferable that it was contemplated that a customer's, or even a "unit's," 
margin might become exhausted. Construed by their own language 
only, Flagg's order contracts évidence a highly spéculative margin ac- 
count, which Flagg might place with any broker unless he chose to 
employ a floof broker only and actually carry the stocks himself ; i. e., 
hâve them in his own possession or under his own control. 

In my judgment the évidence furnished by Flagg himself shows that 
he is not now carrying and has not carried for several years any stocks 
either for short or long account for Cook, and there is every probabil- 
ity that what he has done with, to, or for Cook he has donc in respect 
of ail his other so-called customers. The convincing évidence on this 
point is (I think) found in the utter refusai of a man in Flagg's posi- 
tion to State what he has, or what he has had, or what he has done 
with that which he received. The inference is irrésistible that he does 
not tell that which he must know, because, if he told, the telling would 
do him no good. 

The next very persuasive item of évidence is Flagg's colloquy upon 
his trial with one of the jurors. The défendant there substantially às- 
serted that he carried no accounts in brokers' offices, but eniployed only 
a floor broker. He said, "My customers were dealing with me as a 
broker;" and he agreed to the juror's suggestion that the accounts 
were in his books. It follows that if Flagg did not carry his cus- 
tomers' accounts with any broker, but carried them himself as a bro- 
ker, he ought to be able to produce the stocks or show exactly how 
and why he lost them. But in order to escape being convicted at least 
of civil fraud, he must show that he lost them while pursuing the 
agreed scheme of opérations set forth in the so-called order contract. 

An analysis of the Cook account, furnished by Flagg and purport- 
ing to show the présent condition of Cook's transactions, is to me con- 
clusive proof that Flagg did not carry out the scheme originally pro- 
posed. He still has, according to this account, what he calls "open 
commitments" on behalf of Cook in the stock of the Reading Railroad, 
and he has had some of them since June, 1910, and the opération was 
on its face a long one. Yet he has never sold, while it is easily ascer- 
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tained that opportunities to sell at a profit existed for a very long 
time, and the amount of such profit was far more than one point. 

Mutatis mutandis, the same thing is shown by examining the short 
account in the common stock of the Steel Corporation. In truth, 
Flagg's account with Cook submitted on this motion is of itself proof 
positive of most flagrant disregard of the contract upon which Flagg 
relies as between himself and Cook. 

The next natural inquiry is why Flagg did not close out thèse short 
and long opérations when he could hâve donc so at a profit, if his ac- 
count is truthful. The only explanation of this is found in the afiî- 
davits of the so-called liquidating committee of men who believed in 
Flagg, and tried to assist him when he got into trouble with the féd- 
éral government in closing out his enterprises. The inference I draw 
from thèse affidavits is that, since they could not find, nor get any 
information concerning, the major portion of the stocks and bonds 
necessary to make good Flagg's engagements, there never were such 
stocks and bonds, at least in any quantities at ail responding to the 
magnitude of Flagg's opérations with the public. 

Comment seems unnecessary upon the major portion of this de- 
fendant's affidavit. I hâve chosen from it certain definite statements, 
and measured them by a document which is assumed to be a contem- 
porary record of what Flagg did. It is impossible to fit this record 
with Flagg's publications. Thus he talks about "comniitments," and 
"open commitments," but he nowhere explains what is meant by such 
a loose phrase. This one failure of explanation renders most of his 
affidavit a mère mass of words, signifying nothing. 

When one considers the affidavit in conjunction with circular let- 
ters sent out by or under the direction of Flagg, I am whoUy at a loss 
to reconcile the plan of business or spéculation described in the circu- 
lars with either Flagg's affidavit, the Cook account, or the remarks of 
Flagg upon his trial before Judge Rudkin. 

The whole theory of spéculation is this : Whether you buy for long 
account or sell for short, always hold on until the transaction shows 
a profit of at least one point. It will always do this in time ; it may 
take years, but expérience shows that every stock "reacts," if you 
only give it time enough. 

'The reason why Flagg wanted so much money was to get the f unds 
to hang on with; this idea is set forth again and again. This is sim- 
ple enough, and could hâve been expressed in much fewer words than 
Flagg has devoted to it. 

But, if a speculator is going to "hang on," he must hâve something 
to hang on to; there must somewhere be actual stocks, and this is 
what I think thèse papers show do not exist, and never did exist, in 
any quantity that at ail responded even to the $200,000 mentioned in 
one of Flagg's earHer circulars as the then amount of the working cap- 
ital of his "units." 

I am thus satisfied that, without giving any wei^ht to Flagg's con- 
viction, it is affirmatively shown that he is presumptively guilty of a 
breach of his agreement with Cook and many others, and, f urther, 
that such breach was a calculated one, intended from the beginning. 
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[2, 3] This action is brought by Cook on his own behalf, and on 
behalf of those who may corne in and join; i. e., other customers of 
Flagg's. He obviously cannot bring this action merely to avoid mul- 
tiplicity of suits. Watson v. Huntington, 215 Fed. 472, 131 C. C. A. 
520. But there is no objection to his bringing such a représentative ac- 
tion merely because he is a créditer. Perhaps the most convenient 
way to test his right is to consider whether he could bring the action 
for himself alone. 

I think he could hâve done so, because he has a right to an account- 
ing — an accounting from one who became Cook's trustée, a trust aris- 
ing from the calculated and deliberate breach of agreement made with 
Cook coupled with a possible partial performance. This suit is very 
like Guffanti v. National Surety Co., 196 N. Y. 452, 90 N. E. 174, 134 
Am. St. Rep. 848. To be sure, the claims of ail Flagg's creditors do 
not grow out of the same contract ; they grow out of absolutely similar 
contracts, and it is my opinion that Flagg's treatment of ail the con- 
tracts was exactly alike. In its essential features, Alsop v. Conway, 
188 Fed. 568, 110 C. C. A. 366, is not unHke this litigation. 

An injunction and receiver may issue as prayed for. Settle order 
on notice. 



In re IMPERIAL TEXTILE CO. 
(District Court, N. D. New Yorli. January 25, 1019.) 

1. Liens <S=>7 — Equitabu; Liens — Vai.idity. 

An équitable lien to be valid must relate to some spécifie property or 
thing capable of ségrégation and identification. Therefore one who ad- 
vances money to a corporation under agreement that certain of its ac- 
counts should be a.ssigned to him is not, no assigninent having been car- 
ried out, entitled to the lien on ail of the aecounts. 

2. Chattel Mobtgages <S=o11 — Potential Existence. 

An oral agreement by a debtor to assign aecounts to accrue to one who 
advanced money is not good as a mortgage, for it was not in writing and 
filed, even if aecounts could be mortgaged, and the aecounts, not being in 
existence, could not be mortgaged. 

3. Pledges <S=>11 — Vaijdity. 

An agreement by a debtor to assign aecounts to one who made advance- 
ments is not valid as a pledge, where there was no delivery of the ae- 
counts. 

4. Bankeuptcy <«=>245 — Trustée — Représentation oi' Creditors. 

A trustée in bankruptcy represents the gênerai creditors. 

5. Trusts <S=3lO — Thust in Aliquot Part of Property. 

Where cl aimant advanced money to the bankrupt under an oral agree- 
ment that the bankrupt should assign aecounts as securlty and the money 
advanced could not be traœd in aecounts which came Into the hands of 
the trustée in bankruptcy, there was no trust, as a trust cannot be estab- 
lished in an aliquot share of a man's whole property. 

6. Trusts <©=>10 — Considération — Construction. 

The court cannot, in such case, treat the agreement as one to assign 
"ail" the aecounts, for that would be making a new contrac-t. 

On Rehearing. Former décision establishing an équitable lien in 
favor of the claimant, one William E. Nelson, reversed. 
For former, opinion, see 239 Fed. 775. 

<@=For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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This case îs now before this court on a rehearing granted by the 
court after a décision affirming the report and décision of the réf- 
érée which established an équitable Hen on the sum of $585.50 in 
the hands of the trustée in f avor of the claimant thereto, one WilHam 
E. Nelson, and which sum is the proceeds of certain accounts due 
and owing to the bankrupt at the date of the bankruptcy and which 
were collected by the trustée. 

See (D. C.) 239 Fed. 775. 

Senior & Sisson, of Utica, N. Y., for claimant. 
Martin & Jones, of Utica, N. Y., for cei-tain creditors. 
Jas. H. Merwin, of Utica, N. Y., for trustée. 

RAY, District Judge. The référée found, and this court found and 
again finds, as the évidence shows, that in the latter part of October 
or first days of November, 1913, the exact date being October 27, 
1913, the now bankrupt, Impérial Textile Company, then in active 
business at Utica, N. Y., by its duly authorized officers and agents, 
entered into an "oral" agreement with the claimant, VVm. E. Nelson, 
by the terms of which Nelson was to advance to the company sums of 
money, from time to time as it might require same, to carry on its 
business, and the Impérial Textile Company, in considération thereof, 
was to assign to said Nelson accounts due it from its customers as 
security for or in payment of such advances. It was not the agree- 
ment to assign and transfer to Nelson "ail" such accounts, but enough 
■to secure or repay the advances. This agreement was to be reduced 
to writing and executed by the parties; but, owing to some disagree- 
ments as to minor détails, it was not completed and signed, but Nel- 
son in pursuance of the agreement, and relying thereon, did make ad- 
vances to the amount of $4,420, and the textile company had the mon- 
ey and used it in its business and creating accounts which came due 
to it for goods sold and delivered. It is impossible to trace this money 
so advanced by Nelson into any particular account or accounts, or into 
the accounts which came into the hands of the trustée and were col- 
lected by him producing the $585.50 in question. Probably some of 
it did go to create those accounts. 

At one time and on or about December 31, 1913, the Impérial 
Textile Company did sélect out and exécute an assignment of certain 
accounts "then" actually existing of the face value of $1,475.02; but 
same were not actually turned over to Nelson, or to any one for him, 
and the textile company thereafter proceeded to collect such accounts 
and use the money derived therefrom in running and conducting its 
business, notwithstanding such assignment. Undoubtedly, some of 
the môney derived from the collection of thèse accounts went into 
the création of goods which when sold, in part at least, resulted in 
the création of some of the accounts which thereafter went into the 
hands of and were collected by the trustée. This is largely conjectural, 
however. 

The accounts, 65 in number, selected and specified in the assign- 
ment actually drawn, were collected in whole or in part, and the pro- 
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ceeds used by the textile company as follows : 38 of same in January, 
1914; 17 of same in February, 1914; 11 of same in March, 1914; 6 
of same in April, 1914; and 1 May 26, 1914. January 11, 1915, $1.70 
was collected on one of the same. 

The pétition in bankruptcy was filed on March 1, 1915. Hence ail 
of the said accounts specified in such assignment so drawn were col- 
lected and the proceeds used by the textile company more than four 
months prior to the bankruptcy. 

No other accounts were assigned or selected to take the place of 
thèse, and no other accounts were selected or assigned under and pur- 
suant to the oral agreement above set forth. 

In deciding the case originally and affirming the référée, it was the 
understanding of this court that the $585.50 came from the collection 
of the spécifie accounts mentioned and set apart in the assignment 
actually executed, whereas, it now appears that ail of such money 
except $1.70 came from other accounts never selected, or set apart, or 
assigned. The court said (see 239 Fed. 775) : 

"Did this agreeinent, followed by an advance of money to the company, In 
fact made, create an équitable lien on such then existing accounts as asainst 
the trustée representing then existing croditors of such company thereafter 
bankrupt? 

"The company is net shown to liave Iseen actuall.v insolvent at the titne tlie 
agreemeut refei'red to was made, but its financinl emliarrassments were obvi- 
ons. I think that, wlthin some of the cases cited, the last-mentioned agree- 
ment, foUowed by advances of money under it, was sufliclent to create an 
équitable lien on the accounts then in existence. * » * 

"Hère a list of accounts was made (jut and signed by an ofticer of the com- 
pany indicating a purpose to approprlate those particular accounts or tlieir 
proceeds to the payment of advances made by tlie claimaut. It is true there 
was no corporate action by the dire<;tors setting aside thèse particular ac- 
counts, but in view of ail the facts I think the setting aslde aud specilication 
of thèse accounts was an act done by one having authoi-ity and binding on the 
coiporation. 

"The trustée, after bankmptcy, went on and collected them, and the référée 
has ordered that the money in the hands of the trustée derived therefrom oe- 
longs to or should be pald to the claimant, who made the advances, aud not to 
the trustée. The advances were $4,420 — far in excess of the money derived 
from the accounts to whieh the référée attached a lien, viz., $58.5.50. It 
would operate as a fraud on the claimant, who advanced hls money under 
promise of an assignment of thèse accounts, to award this money to the trus- 
tée for the benefit of the gênerai creditors, on the ground the written agree- 
ment was not completed and signed prior to the banki-uptcy." 

The now bankrupt had other creditors during ail the times abové 
mentioned, and no written agreement creating or purporting to create 
a lien on its accounts, due or to become due, was executed or filed. 

[1-4] The question is, therefore: Did the oral agreement above 
stated between the Impérial Textile Company and William E. Nelson, 
followed by the advance of money as stated, operate to create âny 
lien as against the trustée in bankruptcy on the other accounts of such 
company not selected and included in the assignment mentioned and 
which came into the hands of the trustée and from the collection of 
which he derived the $585.50, or did the collection by the Impérial 
Textile Company of the said accounts so actually assigned and the 
use by it of the money derived from their collection operate to create 
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an équitable lien or fufnish sufficient ground to authorize the establish- 
ment or déclaration of an équitable lien on the other accounts sub- 
sequently coming into existence or accruing and which came to the 
trustée and were coUected by him? Thèse questions were not orig- 
inally passed upon or decidcd, as it was supposed the money referred 
to was derived from accounts produced by the moneys advanced by 
Nelson and collected by the trustée after same had been selected and 
specified in the assignment actually drawn and executed. 

An équitable lien to be valid must relate to some spécifie property 
or thing capable of ségrégation and identification. Grinnell v. Suy- 
dam, 5 N. Y. Super. Ct. 132; Willetts v. Brown, 42 Hun, 140; Por- 
ter V. White, 127 U. S. 235, 8 Sup. Ct. 1217, 32 L. Ed. 112; Wright 
V. Ellison, 1 Wall. 16, 17 L. Ed. 555 ; National City Bank v. Hotch- 
kiss, 231 U. S. 50, 57, 34 Sup. Ct. 20, 58 L. Ed. 115; In re Stiger, 
209 Fed. 148, 126 C. C. A. 96. 

The équitable lien, if any, of Nelson, was not to attach "to ail" 
the accounts of the Impérial Textile Company. There was no such 
agreement. From time to time as advancements of money were made 
accounts were to be selected and assigned. The accounts were never 
selected except as stated, and Nelson did nothing to enforce perform- 
ance. It is not a case of the mixing or commingling by a wrongdoer 
of his own property with that of an innocent party. 

It is the case of an advance of money to keep the now bankrupt 
going with an agreement by it to assign accounts due the borrower 
and in which, on default of the borrower to give the security it prom- 
ised, and the performance of which agreement required sélection 
of accounts and an assignment thereof which was not done, this court 
is called upon in the exercise of its équitable powers and jurisdiction 
to déclare and enforce a lien against creditors on "ail the accounts" 
of the now bankrupt which hâve gone into the hands of the trustée 
in bankruptcy and been collected by him. This agreement is not good 
as a mortgage, for it was not in writing and filed even if accounts 
could be mortgaged; and, again, property not in being cannot be 
mortgaged. It is not good as a pledge, as there was no delivery. It 
cannot hold good as an équitable lien, as the thing or things to which 
the lien was to attach was not ascertained and is not capable of iden- 
tification. Again, the rights of gênerai creditors hâve intervened, and 
thèse creditors are represented by the trustée. See Titusville Iron 
Company v. City of New York, 207 N. Y. 203, 100 N. E. 806; In 
re P. J. Sullivan Co., Inc. (D. C.) 247 Fed. 139, affirmed by C. C. A. 

November 13, 1918, 254 Fed. 660, C. C. A. ; Sexton v. Kessler 

& Co., 225 U. S. 90, 32 Sup. Ct. 657, 56 L. Ed. 995 ; and see cases above 
cited. 

If the money advanced by Nelson could be traced with reasonable 
certainty into the accounts which went into the hands of the trustée 
and were collected by him, thus producing the money in question, this 
court would not hesitate to impress such money with a lien in Nel- 
son's favor and direct its payment to him on the authority of Hurley, 
Trustée, v. Atchison, Topeka & Santa Fé Ry., 213 U. S. 126, 29 Sup. 
Ct. 466, 53 L. Ed. 729, and Hauselt v. Harrison, 105 U. S. 401, 407, 
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26 L. Ed. 1075. But there is no reasonable certainty tliat any of Nel- 
son's money advanced by him went to produce such accounts. It is 
not like several persons, or one person taking his grain to an elevator 
or a storage warehouse where it is rightf ully commingled with that of 
the owner of the storage warehouse and perhaps with that of others, 
in which case each has a property right in the grain in the elevator 
or warehouse bins although emptied and filled by the owner 20 times. 
See Sexton v. Kessler, 225 U. S. 98, 32 Sup. Ct. 657, 56 L. Ed. 995. 
In National City Bank v. Hotchkiss, 231 U. S. 50, 57, 34 Sup. Ct. 
20, 21 (58 L. Ed. 115) the court said: 

"A trust cannot be established in an allquot share of a man's whole prop- 
erty, as distinguished from a particular fund, by showing that trust moneys 
hâve gone into It. On similar principles a lien cannot be asserted upon a 
fund in a borrower's hands, which at an earlier stage might hâve been subject 
to it, if by consent of the claimant it has become a part of the borrower's gên- 
erai estate." 

And at page 58 of 231 U. S-, at page 22 of 34 Sup. Ct. (58 L. Ed. 
115), the court further says: 

"In both Gorman v. littlefield, 229 U. S. 19 [33 Sup. Ct. 690, 57 U Ed. 1047]. 
and Richardson v. Shaw, 209 U. S. 365 [28 Sup. Ct. 512, 52 L. Ed. 835, 14 Ann. 
Cas. 981], In addition to the personalit^ of the holder there was also a spé- 
cifie stock, which identified the fund relied upon and separated it from the 
gênerai mass of the estate." 

In the instant case the Impérial Textile Company had property oth- 
er than its accounts; some money from time to time and some other 
property, and it was accounts — some accounts — not ail, that were to 
be assigned from time to time. The security was to come from ac- 
counts, but was not a pledge of "ail" accounts. But does this fact take 
the case from the principle announced in the Hotchkiss Case, supra? 
True the lien, if any, was on accounts, to be selected and assigned, and 
hence that part of the textile company's property consisting of ac- 
counts due, or to become due to it, was pointed out, and it is not sought 
to establish a lien on an aliquot part of the debtor's "entire" estate. 
But it is sought to establish a lien on an aliquot part of ail that portion 
of the entire estate consisting of accounts inasmuch as the security 
to be given was to be selected from accounts receivable. 

[5] But we meet another difficulty. Certain accounts were select- 
ed and a written assignment of same actually executed. Nelson did 
not insist on his rights or on the actual delivery of such assignment or 
the exécution and delivery of assignments thereafter, and the textile 
Company was permitted by him to go on dealing with ail accounts 
payable to it as its own property until actual bankruptcy occurred. 
Even if we can properly term ail accounts receivable a fund out of 
which, by assignment of selected accounts Nelson was to be paid, 
did he not by his conduct consent that they become a part of the 
debtor's gênerai estate? Nelson made his last and final advancement 
May 25, 1914, and it was March 1, 1915, when the pétition in bank- 
ruptcy was filed. In the meantime business was conducted as usual. 
If this had been an agreement to assign certain specified accounts, 
or if certain specified accounts had been selected and agreed upon for 
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assignment and the transaction had not been perfected by actual as- 
signment and such selected and specified accounts had gone into the 
hands of the trustée thus charged with an équitable lien and had been 
collected by him, there would be no difficulty in establishing a lien on 
the moneys collected. Equity would regard that as actually done which 
ought to hâve been done, and the rights of the trustée would not be 
greater than those of the bankrupt companv- But that case is not 
hère. In Hurley, Trustée, v. Atchison, 213" U. S. 126, 132, 133, 29 
Sup. Ct. 466, 468 (53 L. Ed. 729), the Suprême Court cited with ap- 
proval the following from In re Chase, 124 Fed. 753, 755, 59 C. C. A. 
629,631: 

"It is settled that a trustée In banUruptcy has no equities greater than 
those of the bankrupt, and that he will be ordered to do fuU .l'ustice, even in 
some cases where the circurastances would give rise to no légal right, and, 
perhaps, not even to a right whIch could be enforced in a court of etjuity as 
against an ordinary litigant. Williams' Law of Bankruptcy (7th Ed.) 191. In- 
deed, bankruptcy proceeds on équitable princii>les so broad that it -will order 
a repayaient when such principles require it, notwithstanding the court or the 
trustée may hâve received the fund v»àthout such compulsion or protest as Is 
ordlnarily required for recovery in the courts either of commou law or chan- 
cery." 

And also the following from Thompson v. Fairbanks, 196 U. S. 
516, 526, 25 Sup. Ct. 306, 310 (49 h. Ed. 577) : 

"Under the présent bankrupt act, the trustée takes the property of the 
bankrupt, in cases unafCected by fraud, in the same plight and condition that 
the bankrupt himself held it, and subject to ail the equities impressed upon 
it in the hands of the bankrupt, except in cases where there has been a con- 
' veyance or incumbrance of the property which is void as against the 
trustée by some positive provision of the act." 

In Greey v. Dockendorff, 231 U. S. 513, 515, 34 Sup. Ct. 166, 58 
L. Ed. 339, Schwab-Kepner Company, the bankrupt, agreed with 
Dockendorff to assign to him, after shipment of goods, the accounts 
receivable representing the purchase price of such goods sold on crédit 
as security for the loans of money as now stated, viz., Dockendorff 
was to lend to said firm 80 per cent, of the net face value of such 
accounts receivable as he should approve, less commissions and dis- 
counts, up to a certain sum, not exceeding $175,000 at any one time. 
The said Schwab-Kepner Company was to give its notes, deliver ship- 
ping documents, furnish évidence of the receipt of the merchandise 
and give notice of any return of goods or counterclaim for damages, 
deliver the proceeds of such accounts as were found correct, and per- 
mit examination of its books. Dockendorff's lien was to be for ail sums 
due, and was to cover ail accounts ; but he was not bound to lend 
on accounts he did not approve. When the said firm failed, it owed 
Dockendorff $252,838.54 for advances made under the agreement 
for which he had actually received assignments of accounts from the 
firm as it received orders, and after the contract of sale was made but 
prior to the actual delivery of the goods. The business of the firm 
was to purchase raw material from the mills, hâve it sent to bleach- 
eries, and when finished to ship same to buyers. The question was 
whether such agreement was good and carried title to the accounts 
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actually assigned or was void as in fraud of creditors. The contract 

was held good and that — 

"Wliere the goods never would hâve corne into the bankrupt's hands had lie 
not protnlsed to gi^'e a lien thereon to one inaking the advances necessary for 
obfaining theni, there Is no reason w^hy the rlghts of gênerai creditors (repre- 
sented by the ti-ustee) without liens should inter\-ene to defeat the security 
given in good faith before there was aiiy knowledge of insolvency." 

In that case, it will be noted, the lien by actual assignment of the 
accounts had been given, and the issue was as to the validity of the 
agreement. In the instant case there is no question of the validity 
of the agreement to assign accounts on advances made, and as security 
therefor; but, while the advances were made and some accounts were 
selected and assigned and collected by the textile company, the pro- 
ceeds were not turned over to Nelson, and it would seem clear the 
accounts in question, from which the money collected by the trustée 
and on which money it is sought to impress a lien was derived, were 
not in existence when the advances were made, but were created and 
accrued some months thereafter and were never agreed upon or select- 
ed to be assigned and never were assigned. The Dockendorff Case has 
no application to the one now before the court, I am unable to find 
authority for holding that because the textile company orally agreed 
October 27, 1913, in considération of advances thereafter to be made 
by Nelson, such advances to be used in the business, to assign ac- 
counts either in payment, or as security, and which advances to the 
extent of $4,420 were ail made prior to May 25, 1914, that an équitable 
lien may be established on the proceeds of accounts due such company 
when it went into bankruptcy March 1, 1915, and which accounts 
came to the trustée af ter his appointment and were collected by him ; 
it not being shown that such accounts were in existence when the 
agreement was made, or when the 'advances were made, or that any 
of the advances went to create such accounts, or that such accounts, 
which went to the trustée, were ever selected or agreed upon to be 
assigned, especially in face of the fact that Nelson, who made the 
advances, did not insist on compliance with the agreement, and that 
the only accounts ever selected and included in an assignment were 
collected by the textile company and the proceeds used in its business, 
apparently with the consent of Nelson, at least without objection on 
his part — ail long before the bankruptcy. 

[6] If the agreement had been to assign "ail" accounts, those then 
existing as well as those thereafter to be created, the case would be 
différent, as in such case the accounts as they came into existence could 
be regarded as the fund to which Nelson was to look for reimburse- 
ment and which was to be assigned to him. This court cannot make 
and substitute a new contract for the parties in order to do what it 
might think justice would require. The agreement as found by the 
référée was : 

"That said Nelson was to fumish funds to said Impérial Textile Company 
for use in its business as the same should be called for by its offlcers, and 
that as security for such funds so advanced said Impérial Textile Company 
would assign accounts receivable for goods sold ; such accounts to repay 
said loans as the accounts were collected in course of business." 
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The finding of the référée on this subject îs as strong as the évidence 
will warrant. As already stated, this agreement contemplated, not 
an assignment of "ail" accounts due or to become due the textile 
Company, but the assignment of accounts to be selected by one or both 
the parties, and we cannot import into it an agreement for a lien on 
"ail" accounts due the firm or that might come due it. To do so would 
work injustice on the other creditors of the textile company. The order 
of the référée is reversed, but if desired by the claimant the case may 
be sent back to the référée to take further évidence and allow such 
claimant to establish, if he can, that the accounts that virent to the trus- 
tée and were collected by him, or some of them, were in existence 
when the agreement was made, or when the advances were made, or 
that the money advanced went to create such accounts or some of 
them. If such proof is not made, the application and pétition of the 
claimant will be denied. 

There will be an order accordingly. 



PICTORIAL BEVIEW 00. v. OURTIS PUB. CO. 

(District Court, S. D. New York. June 23, 1917.) 
Monopolies <g=»17(2) — System of Marketing Peeiodical — Oi-ayton Act — 

"PUECHASEES." 

Contract between publlsher of "Ladies' Home Journal" and Its so- 
called "district agents," wliicli prohlbited liandllng otlier magazines wlth- 
out the publisher's consent, withheld in case of "Pictorlal Rèview," com- 
petltor of "Ladles Home Journal," held not forbidden by Clayton Act, § 
3 (Comp. St. § 8835c), as requiring purchasers to refrain from handling 
goods of competitors, or as generally causing unreasonable restralnt of 
trade; district agents being more than mère "purchasers." 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Purchaser.] 

In Equity. Suit by the Pictorial Review Company against the Cur- 
tis Publishing Company. On plaintifï's motion for temporary in- 
junction. Motion denied. 

Stanchfield & Levy, of New York City (John B. Stanchfield, Wil- 
liam M. Parke, and Toney A. Hardy, ail of New York City, of coun- 
sel), for complainant. 

Joseph W. Welsh and John G. Milburn, Jr., both of New York City 
(John G. Milburn, of New York City, of counsel), for défendant. 

AUGUSTUS N. HAND, District Judge. The complainant corpo- 
ration publishes the Pictorial Review, and the défendant the L,adies' 
Home Journal, the Saturday Evening Post, and the Country Gentle- 
man. The Pictorial Review has been distributed by the American 
News Company, a distributing agency, which has about 60 branches 
throughout the United States. The défendant, on the other hand, has 
put the Ladies' Home Journal on the market through wholesale deal- 
ers of established efficiency in the varions towns and cities of the Unit- 

<g=3For other cases see same topio & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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ed States. Munsey seems to hâve distrihuted his publications to some 
degree as early as the year 1890 through local dealers, but the de- 
fendant in 1899 introduced an elaborate system for training newsboys 
to do expert work in selling magazines. It was evidently the opin- 
ion of the défendant that the circulation of its magazines would be 
greatly promoted if the newsboys selling the defendant's publications 
were organized, their mental and moral progress stimulated, and a 
legitimate ambition to excel in their work fostered. The affidavit of 
its circulation manager describes the system. It involves the appoint- 
ment by the défendant of district agents, who sélect the boys and teach 
them to sell. Thèse agents make a weekly detailed report to the de- 
fendant as to each boy. The boys form a "League of Curtis Sales- 
men," consisting only of schoolboys, and with various ranks. Thèse 
ranks are determined by proved efficiency. Each league member is 
given a Y. M. C. A. membership paid for by the défendant, and the 
latter undertakes to secure a good position for each master salesman 
after he has finished school and outgrown the work. More than 2,000 
firms and corporations appear to hâve filed applications with the de- 
fendant to secure thèse graduate master salesmen as employés. 

Regular publications are issued monthly as a part of this system: (l) 
To the district agent ; (2) to the boys ; (3) to the parents and teachers 
of the boys. The défendant has spent a large amount of money in 
developing and maintaining this system. Sometimes the défendant 
has selected as its district agents wholesalers who had an existing staff 
of newsboys, but in such cases the boys hâve apparently become a real 
part of the "League of Curtis Salesmen," and hâve been required to 
conform to the system. More often the district agents and their staff 
of boys hâve been started and developed from the beginning through 
the labiors of the défendant, and in many cases the district agents hâve 
been old Curtis boys, who hâve graduated from their earlier work, fol- 
lowed the same gênerai kind of business, and become wholesale deal- 
ers for the Curtis Company. This system was used by the défendant 
to promote the sale of the Saturday Evening Post, and was so success- 
ful that it employed it with the L,adies' Home Journal. 

It is évident that supervising district managers were necessary to 
carry out the plan I hâve described, and défendant in contracting with 
thèse managers has provided that they should pay for magazines fur- 
nished them in advance and should supply subagents, both boys and 
dealers, with copies of defendant's publications at fixed rates. It also 
has provided that the district agents shall refrain from wholesaling to 
boys or dealers, and from attempting to influence any Curtis agent to 
sell any periodical other than thoso published by the Curtis Publishing 
Company, and shall refrain from furnishing any other puhlisher or 
his agent with the names and addresses of any Curtis agents without 
first obtaining the approval of the publishers. The clause in the con- 
tract with the district agents relating to the Curtis boys is subdivision 
12, and is as f oUows : 

"To send to the home office, on blanks furnlshed by the publishers, not 
later than directed by the report blanks, reports itemlzing the number of 
copies of each publication sold by each boy, dealer, or other subagent, or 
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sold at retall by the district agent or lils employés, and to distribute rebato 
Touchers regularly to subagents, according to instructions from the publishers : 
Provided that i-ebate vouchers shall be given to subagents only, and are not 
redeemable by the district agent nor by bis relative or salaried employés." 

The district agents may sell any magazines they désire, including the 
complainant's, at their own news-stands, but their contracts forhid them 
to furnish boys or retail dealers with magazines other than those of 
the défendant, without iirst obtaining the defendant's approval. Such 
approval has been in gênerai granted, but has been refused in the 
case of the Pictorial Review. That magazine is the active competitor 
of the Ladies' Home Journal. Each has a large sale throughout the 
country, and is of spécial interest to women. The marked success of 
defendant's System of marketing its magazines has attracted the com- 
plainant, and the latter desires to avail itself of defendant's wholesale 
agents, without the expense which is involved in building up such a 
System as the défendant has employed. It argues that the défendant 
cannot insist that its wholesalers shall not market the Pictorial Review 
without violating the Clayton Act (Act Oct. 15, 1914, c. 323, 38 Stat. 
730), for the reason that a contract that the district agents shall not 
deal in the Pictorial Review through newsboys or subdealers substan- 
tially lessens compétition, and is forbidden by section 3 of that act 
(Comp. St. § 8835c), which reads as follows : 

"Sec. 3. Kequiring Purchasers, etc., of Goods, eto., to Refrain from Han- 
dUrtff Goods, etc., of Competitor s. — That it shall be unlawful for any person 
engagea in commerce, in the course of such commerce, to lease or make a sale 
or contract for sale of goods, wares, merchandise, machinery, supplies or 
other commodities, whether patented or unpatented, for use, consumption or 
resale witliln the United States or any térritory thereof or the) District of 
Oolumbia or any insular possession or other place under the Jurisdiction of the 
United States, or flx a priée charged therefor, or discount from, or rebate 
upon, such price, on the condition, agreement or understanding that the 
lessee or purehaser thereof shall not use or deal in the goods, wares, mer- 
chandise, machinerj', supplies or other commodities of a competitor or competi- 
tors of the lessor or seller, where the eft'ect of such lease, sale, or contract 
for sale or such condition, agreement or understanding may be to substan- 
tially lessen compétition or tend to create a monopoly in any Une of com- 
merce." 

I can hâve no doubt that the district agents or wholesalers who re- 
ceive from the défendant the Ladies' Home Journal and put it on the 
market are purchasers of the magazine. There can be no question, 
in view of the payment in advance and the other éléments of the 
transaction, that title to the magazines which thèse wholesale agents 
receive passes to them. They are not mère factors or agents. Never- 
theless they are clearly much more than purchasers. The prime char- 
acteristic of the Curtis System is to market the defendant's magazines 
through newsboys, and to develop an efficient body of thèse boys by 
a proper sélection in the first place, by keeping them in good sur- 
roundings, by appealing to their ambition through conferring ranks 
and prizes in case of success, and by obtaining good business positions 
for those who hâve retired. There is no doubt that by means of this 
System the sale of the defendant's magazines is greatly increased. 

If nothirig but a sale were involved, I might support complainant's 
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contention that défendant has violated the Clayton Act by preventing 
its Wholesale dealers from selling the Pictoral Review through siib- 
dealers and boys ; but what complainant evidently desires is, not 
merely to sell to thèse wholesalers, which it can do already in cases 
where the wholesalers hâve a retail trade, and to the extent of that 
retail trade, but to avail itself of the organization of the Curtis boys, 
built up by the ingenuity, labor, and capital of the défendant. The 
défendant, in insisting upon maintaining the integrity of its system, is 
not in my opinion guilty of unfair trade. On the contrary, the com- 
plainant, in attempting to avail itself of this System, is engaging in un- 
fair trade. That it cannot build up a System of its own, if it desires 
to do so and will go to the trouble and expense, I do not believe. It is 
attempting hère to secure a preliminary injunction to prevent the de- 
fendant from contracting with the latter's district agents not to market 
the Pictorial Review through boys and dealers. To grant such an in- 
junction would break up what I think is a perfectly legitimate system 
for the promotion of sales of the defendant's magazines, and would 
enable the complainant, without expense, to employ the organization 
built up and fostered by the défendant. 

If I thought that the System of marketing defendant's magazines 
was a cover to avoid the provisions of the Clayton Act, or obtain a 
monopoly, I might reach a very différent conclusion, but I am satis- 
fied that the system is genuine, and not in any respect other than 
what it represents itself to be. It may not be entirely original, but I 
think it is doubtless due very largely to the constructive business 
ability of the défendant in devising an ingénions means of marketing 
its magazine. The principal reason, doubtless, for selling the mag- 
azines to the district agents, rather than making consignments, with 
conséquent financial risks, is one of safety and simplicity, and is not 
sufïîcient, in my opinion, to suhject the relations of the parties in ail 
respects to those of mère vendor and vendee. 

Judge Hough, in the case of Great Atlantic & Pacific Tea Co. v. 
Cream of Wheat Co. (D. C.) 224 Fed. 566, held that the refusai of 
the manufacturers of Cream of Wheat to sell to a dealer who resells 
at retail at less than the regular price did not entitle the dealer to an 
injunction to restrain such conduct on the part of the manufacturer, 
and added that the substantial restraint of compétition denounced by 
the Clayton Act is an unrea.sonable restraint. He placed his décision 
largely on the ground that défendant had a lawful monopoly in Cream 
of Wheat, because there could be nothing lawfully called "Cream of 
Wheat" without defendant's consent and approbation. It may in the 
same way be said in this case that the défendant bas a lawful right to 
employ the means of selling its product exclusively through the League 
of Curtis Salesmen. It is not the monopoly of a patented article or 
of a trade-name, but so long as the défendant is maintaining the above 
agency for selling its product, just so long, I think, it has a right 
which the law will recognize to refuse to hâve its magazines sold by 
the boys, if they are to handle at the same time a competing mag- 
azine of the complainant. The fact that they are a better trained set 
of boys, with a larger measure of expérience, and perhaps also o£ 
255 F.— 14 
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good will in the community, than any which the complainant is likely 
readily to secure, is immaterial. 

Any restraint of compétition which may take place is due to no 
other cause than the employment by défendant of seUing agents who 
contract not to distribute the Pictorial Review through subagents or 
boys who are engaged in selHng the Ladies' Home Journal. In some 
towns there may be no existing agent as efficient as the one employed 
by the défendant, but that fact may in many cases be due to the 
thorough prosecution of the plan of organizing news boys and selling 
magazines through them which the Curtis Publishing Company has de- 
veloped. In thèse localities complainant can doubtless obtain equally 
good selling agencies by the expenditure of a similar amount of effort. 
Looking behind the form of the contract which the défendant makes 
with its agents to the inhérent features of the transaction, I think it 
may be said that the selling arrangement more nearly resembles an 
agency conducted by district agents in co-operation with the Curtis 
boys than it does an outright sale to the district agents and nothing 
more. At any rate it has not been established, with the cleamess 
necessary to warrant the granting of a temporary injunction, that the 
defendant's contract referred to causes an unreasonable restraint of 
trade or otherwise comes within the prohibitions of the Clayton Act. 

The motion for a temporary injunction must be denied. 



UNITED STATES v. LE FANTI. 
(District Court, D. New Jersey. January 22, 1919.) 

1. Eeceiving Stolen Goods <S=34 — Actual Possession — Necessitt. 

Iq statutes denounclng the receiving of stolèn goods, actual manual oi 
Personal possession is not a necessary élément of the crime, it belng 
suffleient if possession is constructive, IC goods are shown to be under eon- 
trol of person charged thongh in actual physical possession of another. 

2. Receiving Stom:n Goods <S=»4 — Constructive Possession. 

If constructive possession of stolen goods Is relied on to make out de- 
fendant's guilt of receiving them, and it appears that arrangement by 
wliich he was to acquire possession or title had not been consummated, as 
where he was still bargaining, such possession would not justify con- 
viction. 

3. Beceiving Stolen Goods <S=a4 — Interstate Shipment of Express — Con- 

STEUCTivE Possession by Agents. 

Saloon keeper, who, when express employés offered to sell him stolen 
baie of silk, told them to drive to dump and throw it ofC, which they 
did on signal from him, he having followed and passed them in his auto- 
mobile, held to hâve had possession of sllk by his agents justifying con- 
viction of having possession of stolen goods, part of an Interstate ship- 
ment of express, in violation of Act Feb. 13, 1913 (Comp. St. §§ 8603, 8604). 

4. Cbiminal Law <§!=>877 — Joint Indictment — Single Conviction. 

Assuming that two of three jointly indicted for receiving stolen goods 
could not be convicted because they were the thieves, the thlrd was sub- 
ject to conviction. 

5. Eeceiving Stolen Goods <g=53 — Beliep that Goods Webe Embezzlbd. 

When goods forming part of Interstate shipment of express had been 
stolen in strict légal sensé, and had come Into possession of défendant, 

^s^For other cases see same topic & KEY-NUMBBÎR in ail Key-Numbered Dlgests & Indexes 
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who believed from circumstances they had been either embezzled or stolen, 
he can be convieted for having in possession such. goods, in violation o£ 
Act Feb. IS, 1913 (Comp. St. §§ 8«03, 8604). 

6, Obiminal Law <g=>829(l) — Instbuction — Répétition. 

Defendant's request for Instructions, quite compreliensively covered in 
court's main cliarge, was properly refused, particularly where charge in 
defendant's language would bave tended to confuse rather than assise 
the jury. 

7. Obiminal Law (S=o372(1) — Evidence— Pbevious Similab Tbansaction — - 

Receiving Stolen Goods. 

In prosecutlon for baving in possession stolen goods, part of an Inter- 
state sbipment of express, in violation of Act Feb. 13, 1913 (Ck)mp. St. §J 
8603, 8604), testimony relatlng to similar transaction four or five days 
before held admissible. 

Dominick I^e Fanti was convieted of receiving stolen goods, part 
of an interstate shipment of express, knowing the same to hâve been 
stolen. On rule to showr cause why verdict of guilty should not be 
set aside and new trial granted. Rule discharged, and new trial denied. 

Charles F. Lynch, U. S. Atty., and Samuel I. Kessler, Asst. 
U. S. Atty., both of Newark, N. J. 

Louis G. Morten, of Jersey City, N. J., for défendant. 

HAIGHT, District Judge. The défendant, Dominick Le Fanti, was 
indicted jointly with Joseph A. Reaves and Frank McManus, for hav- 
ing in their possession a baie of silk which had theretofore been 
stolen from a platform or dépôt of the American Railways Express 
Company, at Jersey City, in this district, and which was a part of 
an interstate shipment of express, knowing the same to hâve been 
stolen, in violation of Act Feb. 13, 1913, c. 50, 37 Stat. L. 670 (Comp. 
St. §§ 8603, 8604). Le Fanti (hereinafter referred to as the défend- 
ant) was tried alone and convieted. While I hâve never entertained 
any douht that the verdict of the jury, under the instructions of the 
court, was entirely correct, I allowed the rule to show cause, so that 
I could consider, more carefully than it was possible to do during the 
course of the trial, the question whether, under the aspect of the évi- 
dence most favorable to the government, the défendant had the goods 
in question "in his possession" within the meaning of the act. Upon 
the return of the rule to show cause some additional reasons for set- 
ting aside the verdict, which were not urged during the trial, hâve been 
advanced. They will be hereafter discussed. I will first take up the 
question above stated. 

[1-3] 1. It was permissible, and the jury were quite justified int 
finding — and under the instructions which they received their verdict 
establishes that they did find — the following facts : McManus and 
Reaves, two boys aged 16 and 24, respectively, who were employés of 
the American Railways Express Company, on the morning of Sep- 
tember 17, 1918, stole a baie of silk which was a part of an interstate 
shipment of express, from the platform or dépôt of the express Com- 
pany, in Jersey City. During the early evening of the same day, they 
drove the wagon in which they had be^en making deliveries of express 

(g;=jFor otlier cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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packages during the day, and which bore the name of the Wells-Fargo 
Express Company, plainly written thereon, to defendant's saloon for 
the purpose of selling to him the baie of silk, as they had done v«-ith 
another baie four or fîve days previous. Reaves first went into the 
defendant's saloon, to interview the défendant, whereupon the lattef 
told him to drive away, as his place of business was being watched. 
Thereupon the two boys drove around the block, and Reaves waited 
while McManus went back to find out what disposition the défendant 
wished them to make of the silk. The latter, upon being advised by 
McManus that he and Reaves had a baie of silk on their wagon, told 
McManus to drive "to the dumps," a dark and lonely spot used for 
dumping a part of the city's refuse, and drop the baie oiE silk ofï the 
wagon^ and that he would follow in an automobile and pick it up. The 
two boys then proceeded to do as the défendant had directed them. 
On their way towards the "dumps," the défendant passed them in an 
automobile and motioned to them to keep going on in the direction 
in which they were proceeding, and which led to the "dumps." The 
lights on his automobile were at that time lighted. When they reach- 
ed the "dumps," the lights on the automobile were extinguished, and 
the défendant made a motion with his hand, which the boys interpreted 
to be a signal to put the baie of silk ofï; which they accordingly did, 
among some weeds. McManus then drove the wagon to' the express 
company's stable, while Reaves waited five or ten minutes for Le 
Fanti to come after the silk, and, when he did not do so within that 
time, Reaves went home. Both he and McManus were arrested that 
evening, as was also Le Fanti. The baie of silk was found in Ihe place 
where the boys had deposited it. There was no évidence that défend- 
ant ever had it in his physical possession. His possession, if any, 
therefore, was constructive. The statute under which the défendant 
was indicted and convicted, so far as the point in question is con- 
cerned, diflfers in no material respect from the English statutes and 
those of the varions states which hâve endeavored to bring within 
the pale of the criminal law receivers of stolen goods. It has long 
been settled that, under such statutes, actual manual or personal pos- 
session is not a necessary élément of the crime, btit it is sufficient if 
the possession be constructive, that is to say, if the goods are shown 
to hâve been under the control of the person charged, although they 
were in the actual physical possession of another. Reg. v. Wiley, 15 
Jurist, 134; Reg. v. Smith, 1 Jurist (N. S.) 575; Reg. v. Hobson, 6 
Cox, C. C. 410; Reg. v. Miller, 6 Cox, C. C. 353; Reg. v. Rogers, 2 
Moody's Crown Cases, 85; Commonwealth v. Kuperstein, 207 Mass. 
25, 92 N. E. 1008; State v. Stroud, 95 N. C. 626; State v. Conklin, 
153 lowa, 216, 133 N. W. 119; Huggins v. State, 41 Ala. 393; Kauf- 
man v. State, 70 Tex. Cr. R. 438, 159 S. W. 58; Commonwealth v. 
Light, 195 Fa. 220, 45 Atl. 933; 2 Bishop on Criminal Law, § 1139; 
2 Wharton's Criminal Law (llth Ed.) p. 1453, § 1236. 

Of course, if constructive possession is relied upon, and it appears 
that the arrangement by which the accused is to acquire possession or 
title has not been consummated, but is still inchoate — as where the 
accused is still bargaining to purchase or acquire the goods — such pos- 
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session would not justify a conviction of the accused, for under such 
circumstances the goods would not be under his control in the sensé 
required by the before-mentioned rule. And this is the principle upon 
which the décisions in Reg. v. HiU, 13 Jurist, 545, Reg. v. Wiley, 15 
Jurist, 134, and Commonwealth v. Sheriff, 3 Brewst. (P'a.) 342, were 
rested. The question then is whether, under the before stated facts, 
the transaction under which the défendant was to acquire "actual" 
possession of the stolen silk had been so far consummated, prior to 
the recovery of the same by government officiais, as to justify the 
conclusion that it was constructively in his possession, or whether 
the necessary conclusion was that the transaction was incomplète, so 
that there was a locus penitentiœ, until he should himself, or through 
agencies other than Reaves and McManus, hâve taken actual posses- 
sion of the same. I perceive no difficulty, either on principle or au- 
thority, in holding that, although Reaves and McManus were the 
thieves, their actual possession could in law be the defendant's posses- 
sion quite as well as could the possession of any other persons, who 
were not the thieves, be his possession. Such I think is the clear ef- 
fect of the décisions in Reg. v. Wiley, supra; Reg. v. Smith, supra; 
State V. Stroud, supra ; and Kauf man v. State, supra. In f act, Lord 
Chief Justice Campbell said in Reg. v. Smith that it had been held in 
Reg. v. Wiley (in which he sat) that possession might be jointly in the 
receiver and the thief. On principle this must be so, because the dé- 
cisive point is whether the person who had actual possession was the 
mère agent of the défendant, and not what his connection with the 
stolen goods may theretofore hâve been. Of course, the latter con- 
sidération may bo an élément in determining whether or not he was a 
mère agent, and hence whether the transaction had been consummated 
in the sensé before mentioned. 

If the jury believed the story of Reaves and McManus as outlined 
in the before-recited statement of facts, as their verdict demonstrates 
that they did, there would seem to be no question that, at least from 
the time the baie of silk was thrown off of the express wagon at the 
"dumps," it was in the constructive possession of the défendant, for 
it was then under his control, in a place where he had directed the 
boys to take and deposit it, and where he had arranged with them, 
prior to their taking it there, that he would come and pick it up. 
They had followed liis instructions in ail respects. Indeed, the con- 
clusion seems quite irrésistible that, under the circumstances of this 
case, from the time he first told them what to do with the silk, that 
they were from thence on merely his agents, and that their possession 
was his. There was nothing inchoate so far as the transaction by 
which he was to acquire actual possession was concerned. His ulti- 
mate actual possession was not dépendent upon any agreement to be 
made as to price, or anything of the sort; nothing remained to be 
done so far as consummating the bargain was concerned ; he directed 
the boys what to do with the silk, and they followed eut his instruc- 
tions. Indeed, the facts of this case cannot be well distinguished from 
those which were before the courts in State v. Stroud, supra, and Kauf- 
man v. State, supra. Although no exception has been taken to the 
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charge on this point, except as it is embraced within the question 
under discussion, I hâve carefully examined it, and think that it prop- 
erly stated the before-mentioned rules of law and submitted the dé- 
cisive question to the jury. The jury, after being instructed that there 
was no testimony to the effect that the défendant had ever had physical, 
control of the baie of silk and that it was not necessary that he should 
hâve had such, it being sufficient if it was in the possession of some 
one else and was there subject to his control and dominion, and as 
to the circumstances under which the boys could be considered as to 
his agents, were charged as follows: 

"If you belleve the story of McManus, supplemented as it is by the addi- 
tlonal testimony of Reaves, as to what was done and as to his first conversa- 
tion with Le Fanti, then you would be justifled in flnding that thèse goods, 
from the time that L* Fanti told McManus what to do wlth thein, were in the 
possession of Le Fanti, in law. If he was exerclsing— and thls is the ques- 
tion whleh you hâve got to détermine — control and dominion over them, 
from that point on they were in his possession, even though they were in the 
actual, physical possession of some thlrd party." 

I therefore conclude that the jury's finding that the défendant had 
the stolen baie of silk in his possession within the meaning of the 
Act of February 13, 1913, was correct. 

[4] 2. It is next urged on behalf of the défendant that because he, 
McManus, and Reaves were jointly indicted for having the baie of silk 
in their possession, and because the évidence shows that the latter two 
were the thieves, the conviction should be set aside. This contention 
is based on the proposition that, because they were jointly indicted, a 
joint possession must be proved, and that there can be no joint pos- 
session in law between the thieves and the receiver because the thieves 
could not also be receivers. Assuming for the purpose of argument, 
as défendant contends, that the original thieves could not, under the 
statute in question, be convicted for having the "stolen goods in their 
possession" as bas been held under similar statutes in some of the 
States (Tobin v. People, 104 111. 56.S ; Owen v. State,. 52 Ind. 379; In 
re Henry Franklin, 77 Mich. 615, 43 N. W. 997. See, contra, U. S. v. 
Sullivan [D. C. E. T>, Pa.] 250 Fed. 632, construing the act in ques- 
tion), I am unable to conclude that the défendant could not alone hâve 
been convicted under this indictment. It bas been several times de- 
cided that, where two or more are jointly indicted for having received 
stolen goods, one may be acquitted and the other convicted ; and when 
the évidence demonstrates that the receipt was not joint, but separate 
and successive, the first receiver may be convicted and the other ac- 
quitted. Com. V. Slate, 11 Gray (Mass.) 60; State v. Smith, 37 Mo. 
58 (in bioth of which the English cases are reviewed and distinguished) ; 
Com. V. Billings, 167 Mass. 283, 45 N. E. 910. Such seems also to 
hâve been the décision in U. S. v. Montgomery, Fed. Cas. No. 15,800. 
In that case one of the two défendants who were jointly indicted for 
receiving the stolen property was discharged from the indictment on 
his plea of autrefois convict, but the conviction which he apparently 
pleaded was of having been the thief. His acquittai was seemingly 
based on the theory that he could not be convicted both of stealing and 
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receiving the same goods. If that is so, theti that case is directly in 
harmony with the others just cited. Those cases but recognized and 
applied the well-settled rule of criminal procédure that, where several 
persons are jointly indicted and tried for an offense which may be 
committed by one person alone, one or more may be convicted and the 
others acquitted, or there may be a disagreement as to the others ; for 
such an indictment, although joint in forrn, is regarded as a several 
charge against each défendant. See cases cited 16 C. J. 1104, § 2591 ; 
22 Cyc. 376; and Wharton's Criminal Procédure (lOth Ed.) vol. 1, § 
363. A fortiori the same rule applies when only one of two or 
more jointly indicted is tried and the évidence demonstrates that one 
or more of the others is or could not be guilty of the offense charged. 
[5] 3. It is next contended that the verdict should be set aside be- 
cause the évidence demonstrated that the défendant knew or believed 
that the baie of silk had been "embezzled" quite as forcibly as it did 
that he believed it had been "stolen," and that consequently, as his 
knowledge was sought to be proved by circumstantial évidence and as 
the indictment charged him with knowledge that the silk had been 
stolen as distinguished from embezzled, or otherwise unlawfully ob- 
tained, the évidence was not sufficient to justify a verdict that it had 
been "stolen." There was nple évidence to justify the jury in finding 
that he had knowledge that it was either embezzled or stolen (using 
the latter word in a strict and narrow sensé). Indeed, if the jury dis- 
believed (as their verdict demonstrates that they did) the defendant's 
improbable story, it would hâve been quite impossible for them to hâve 
reached any other conclusion than that the défendant did hâve such 
knowledge. Tho question therefore is whether, under a statute such 
as the indictment in this case is based upon, it is necessary for the 
government to show that the défendant had knowledge that the gOods 
had been "stolen as distinguished from embezzled." The statute while 
making it a crime for any one to "steal or unlawfully take, carry away, 
or conceal, or by fraud or déception obtain," etc., imposes a criminal 
responsibility upon a receiver of "any such goods and chattels" only 
when he knows "the same to hâve been stolen." The indictment charg- 
es that the défendant knew that the silk "had been stolen." I think 
that the correct rule on the point in question is that stated by the Su- 
prême Judicial Court of Massachusetts in Com. v. L,eonard, 140 Mass. 
473, at 478 and 479, 4 N. E. %, 102 (54 Am. Rep. 485), as follows: 
"If the property had actually been stolen, a belief on the part of the de- 
fendant that it had been stolen is tantamount to knowledge. If the défend- 
ant knew ail of the facts, and the facts constituted lareeny, as distinguished 
from embezzlement, it would be no défense that the défendant thought that 
the facts constituted embezzlement. If the défendant did not know the facts. 
but believed, from the circumstauces, that the property had been either em- 
bezzled or stolen and it had been actually stolen, it was compétent for the 
jury to flnd the défendant guilty of the oiïense charged. The second request 
for instructions was therefore rightly refused." 

In that case the défendant was charged with knowledge that the 
property had been "f eloniously stolen, taken, and carried away." The 
second request, referred to in the above-quoted extract of the opinion 
which was refused, was as follows: 
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"To justify a conviction, it is not sufflcient to sliow that the aecused had a 
gênerai knowledge of the eii'cuinstances under wluoli the goods were stolen, 
unless tlie jury are also satisfled that he knew that the circumstances were 
such as constituted larceny." 

It will be borne in mind that the offense charged in that case was 
not embezzlement ; in f act, the court, in the opinion, pointed out that 
under the Massachusetts statute "the offense of receiving stolen prop- 
erty, knowing it to hâve been stolen, must be considered as distinct 
from the offense of receiving embezzled property, knowing it to bave 
been embezzled," and that the punishment of the two offenses might 
be différent. According to the rule announced in that case, it was 
therefore compétent for the jury to find the défendant guilty of hav- 
ing in his possession the stolen silk, "knowing that it had been stolen," 
upon proof, either direct or circumstantial, tliat he believed that it had 
been "either embezzled or stolen," when the proofs demonstrated, as 
they did in this case, that it had been actually stolen, as distinguished 
from embezzled. Not only does that rule seem to me to be a reason- 
able and sensible one, but it bas the support of a court to whose dé- 
cisions very great weight is always accorded. It has been many times 
held that belief that goods bave been stolen is tantamount to knowl- 
edge. Corn. v. Kronich, 196 Mass. 286, 82 N. E. 39; State v. Gar- 
gare, 88 N. J. I^aw, 389, 95 Atl. 625, I,. R. A. 1916C, 991, Ann. Cas. 
1917D, 950; cases cited in 34 Cyc. 516, and subséquent annotations. 

The rule relieves the govemment of the impossibility which would 
be presented in the great majority of cases, where knowledge is sought 
to be imputed from facts and circumstances, of proving that the ae- 
cused actually knew or believed that the goods were stolen, as distin- 
guished from embezzled, or vice versa. No injustice is done to an 
aecused who believes that goods hâve either been stolen or embezzled, 
in holding that under such circumstances he had knowledge that they 
had been stolen, when they in fact were. And thus a reasonable inter- 
prétation, and one in harmony with what must bave been the inten- 
tion of the Législature, is given to a statute such as this. It is incon- 
ceivable that Congress intended that such a narrow construction should 
be given to the phrase "knowing the same to bave been stolen," as 
would require an acquittai of a person who had received "stolen" goods, 
and who, from the circumstances, knew that they had either been stolen 
or embezzled, but was not sure which. It is unreasonable to assume 
that Congress was not fully aware that, in the great majority of 
cases, knowledge' would bave to be estahlished by circumstances which 
would be quite as susceptible of a finding that the défendant believed 
that the goods had been embezzled as that they had been stolen. I do 
not wish to be understood as holding that if in any given case the 
proofs demonstrate that goods were "embezzled" rather than "stolen" 
(using that word in a strict sensé), that a défendant might be held 
guilty, under this statute, upon proof of knowledge that they had 
been stolen or embezzled. I do not find it necessary to pass upon that 
question in this case. This is not a case, as State v. Fink, 186 Mo. 50, 
84 S. W. 921, where one is charged with receiving stolen goods, and the 
proofs demonstrate that the goods were not in fact stolen but were 
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embezzled. It may be tliat there has been an omission in the act to 
include within its provisions those who receive goods which hâve 
been unlawfully acquired in any of the ways mentioned in the act 
other than stealing, strictly speaking. What I décide is that when it 
has been demonstrated that goods hâve been "stolen" (using that word 
in a strict sensé), and they hâve come into the possession of another, 
and that person beheved from the circtimstances that the property had 
been either "embezzled" or "stolen," it is compétent on such proof 
under this statute for the jury to find him guilty of having had in 
his possession stolen goods, knowing the same to hâve been stolen, the 
offense denounced by the statute. 

[6, 7] 4. The othcr reasons advanced for disturbing the jury's ver- 
dict, which hâve not been covered by what has already been said, re- 
late to à refusai to charge the jury in the language requested by the 
défendant, and in the admission in évidence of testimony relating to 
a transaction whereby the défendant, four or five days previous to the 
date in cjuestion, acquired another baie of silk from thèse défendants. 
The second request was quite comprehensibly covered in the main 
charge, I think, and to bave acceded to the defendant's request and 
charged in the language requested by him would hâve tended to con- 
fuse rather than assist the jury. The évidence the réception of which 
is objected to was admissible, I think, under well-settled rules of évi- 
dence. The circumstances surrounding the acquirement by the de- 
fendant of the previous baie of silk, which was the subject-matter of 
the testimony in question, was sufficient to justify the jury in finding 
that the défendant must hâve believed that the same had been stolen 
or otherwise unlawfully acquired by Reaves and McManus. It also 
made intelligible the testimony of Reaves and McManus as to the cir- 
cumstances surrounding his acquirement of the haie of silk which was 
the subject-matter of the indictnient upon which he was tried and 
convicted. 

The rule to show cause will therefore be discharged, and a new 
trial denied. 



UNITED STATES v. TWO HUNDRED AND SIXTY-SEVEN TWENTY- 
DOLLAR GOLD PIECES. 

SAME V. ONE Mel.AUGIlLIN AUTOMOBILE, NO. 488020. 

(District Court, W. D. Washinstoii, N. D. Jaiiuary '!?,, 1919.) 

Nos. 4233, 4250. 

1. War iS=,5 — EspioNAOE Act — FoiiiKiruEE of Propkrtï Aiîout to be Us- 
la wftjlly EXPOISTED — "SlIAU.." 

The provision of Espiouage Act June 15, 1917, tit. 6, § 2 (Comp. St. 1918, 
§ 7678e), tliat tlie oflicer seizing property as abnut to lie unlawfully takeu 
out of the United States shall apply within ten days to the District Judge 
for a warrant to justify its fnrtlier détention, otlierwise "the property 
shall forthwith be restored to the o«'ner," is niandatory, and, if such ap- 
plication is not made within the Unie limited, tlie owner is entitled to 
return of the j)roperty. 

[Ed. Xote. — For other définitions, see Words and Phrases, First aud 
Second Séries, Shall.] 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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2. Stattttfs <©=>227, 239 — Construction — Statiites Imposing FoRFEiTUEUa 

A stfltutory power to divest an owner of his property is to be strictly 
coiisiiued, aud where the statute preseribes tlie procédure such provisions 
are mandatory. 

Forfeiture under Espionage Act. Ubels by the United States against 
Two Hnndred and Sixty-Seven Twenty-DoUar Gold Pièces, coin of 
the United States, and against One McL,aughlin Automobile, No. 
438020. On exceptions to libels by Lauretta M. L,esage, claimant. Ex- 
ceptions sustained. 

Ben Iv. Moore and Robt. C. Saunders, U. S- Dist. Atty., both of 
Seattle, Wash., for libelant. 

Farrell, Kane & Stratton, of Seattle, Wash., for claimant. 

NETERER, District Judge. Two libels are filed, one against 267 
$20 gold pièces, and one against one McLaughlin automobile. The 
same facts are alleged with relation to both cases. The cases were 
presented together. In substance, it is contended by the libelant that 
the automobile was owned and operated by Lesage on August 30, 
1918, and that by the use of said automobile, he did willfully and 
feloniously attempt to export eut of the United States at the port of 
Blaine, Wash., into the province of British Columbia, the gold pièces, 
coin of the United States, without having first made application to a 
Flederal Reserve Bank, etc., in violation of Espionage Act June 15, 
1917, c. 30, 40 Stat. 217, and executive orders pursuant thereto; that 
at Blaine the said automobile was seized, together with the 267 $20 
gold pièces. The libel to forfeit the gold pièces was filed on the 17th 
of September, and the libel to condemn the automobile was filed on 
the 18th of September, 1918. On the 23d of September following 
Eauretta M. Lesage appeared and filed claim for ownership, stipula- 
tions for costs and exception to the libel filed against the automobile, 
and on the 26th the same party appeared and filed a claim of owner- 
ship for the gold pièces and also stipulations for costs and exceptions 
to the libel. The exceptions in substance are that the libel fails to 
state a cause of action against either the gold or the automobile ; that 
the persons making the seizure did not, within 10 days after making 
the seizure, or at ail, apply to the District Judge of the district having 
jurisdiction for a warrant to justify further détention; that the libels 
were prematurely filed; that the claimant owner is entitled to bave 
the property retumed, and that the officers hâve no right to the pos- 
session or any lien thereon. 

[1] The claimant contends that a strict compliance with the statu- 
tory method of procédure outlined in title 6 of the Espionage Act is 
a condition précèdent to a prosecution in rem for a forfeiture. The 
libelant contends that thèse provisions of the statute are directory and 
cumulative, and that they are in no sensé jurisdictional. 

The proclamations, r^ulations, and orders of the Président, issued 
pursuant to section 1, title 7, of the Espionage Act (Comp. St. 1918, 
§ 7678a), prohibit the exportation of gold to the Dominion of Canada, 
without a license f rom the Fédéral Reserve Bank, except certain 

<g33Por othcr cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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amounts tnuch less than the amoutit at issue. Section 2 of title 7, 
supra (section 7678b), makes it a criminal offense to export gold in 
violation of any régulation made, and also provides "that any article 
delivered for exportation * * * shall be forfeited," and section 

1 of title 6, supra (section 7678a), provides: 

"Whenever an attempt is made to export * * • articles * • • in 
violation of law * * * inspectors of customs • * * may seize ana 
detain any articles * * * about to be exported • * * and the 

• * * vehleles containing the sanie, and retain possession thereof until re- 
leased or disposed of as tereinafter directed." 

Section 2, supra (section 7678e), provides that: 

"It shall be the duty of the person making any seizure under this title, to 
apply, with due diligence, to the judge of the District Court of the United 
States, * * * having jurisdiction over the place within whieh tlie seizure 
is made, for a warrant to justify the further détention of the property so seiz- 
ed * * * and if the judge refuses to issue the warrant, or application 
therefor is not made by the person making the seizure within a reasonable 
time, not exceeding ten days after the seizure, the property shall forthwith be 
restored to the owner or person from whom seized." 

Section 3 of the act, supra (section 7678f), provides : 

"The owner or elaimant * ♦ * may, at any time before condemnation 
proceedings hâve been instituted, as hereinafter provided, tile his application 
for its restoration in the District Coiirt of the United States, • • * 
whereupon (he Court shall advance the case for hearing and détermination 
with ail possible despatch, and after causing notice to be given to the United 
States attorney for the District and to the person making the seizure. 

* « 4e " 

Section 4 of the act, supra (section 7678g), provides: 

"WTienever the person making any seizure under this title applies for and 
obtains a warrant for the détention of the property, and (a) upon the hearing 
and détermination of the pétition of the owner or elaimant restoration is 
denied, or (b) the owner or elaimant fails to tile a pétition for restoration 
within thirty days after the seizure, the United States Attorney for the Dis- 
trict wherein it was seized, upon direction of the Attorney General, shall 
Institute libel proceedings in the United States District Court » * * hav- 
ing jurisdiction over the place wherein the seizure was made, against the 
property for condemnation. * * * " 

Section 5 of the act, supra (section 7678h), pro vides that the ad- 
miralty proceeding, as nearly as may be, shall be adopted, except that 
jury trials may be demanded. Concisely stated, the act provides that 
after seizure, within 10 days, the person making the seizure shall on 
oath or affirmation apply to the District Judge for a warrant to justify 
the détention of the seized property, and, if the judge refuses to is- 
sue the warrant, or appHcation therefor is not made within 10 days 
after the seizure, the property shall forthwith be restored to the owner 
or person from whom seized. 

[2] A statutory power to divest the owner of title to the property 
is hère enacted, and I think the mode of procédure prescribed by the 
act creating this power is complète, and must be strictly construed, and 
that the provisions are mandatory as to the essence of the thing to be 
done. Franklin Glass Co. v. White, 14 Mass. 286; Monk v. Tenkins, 

2 Hill's Eq. (S. C.) 9. 
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A new power was hère created, and means to exécute it provided. 
The statute expressly says he shall apply for a warrant within ten days 
after seizure, and, on failure, shall forthwith restore to the ovvner the 
property seized. 

"Wtiere a statute déclares a tlilng shall be done, It Is a peremptory man- 
date." Bouvler's Dictionary. 

" 'Shair ought undoubtedly to be constnied as meaning 'must,' for tlie pur- 
pose of s.ustaining or enforcing an existing right." W. W. IJ. Co. y. Foley, !)4 
TJ. S. 100, at page 108 (24 L. Ed. 71). 

While it is said in Railroad Co. v. Hecht, 95 U. S. 168, 24 L. Ed. 
423, that as against the government, the word "shall," when used in 
statutes, is to be considered as "may," unless the contrary intention 
is manifest, hère the contrary intention is manifest. Section 1 of title 
6 expressly limits the government's rétention of the "article" and the 
"vehicle" "until released" as "hereinafter directed," and further refers 
to due inquiry as "hereinafter provided." And section 4 limits the 
right to libel "until," "unless," "if," "only on," "upon," "thon," "when- 
ever," predicated upon requirements set out, and fixes 30 days within 
which no libel can be filed, and then only "upon direction of the At- 
torney General." The spirit of the law is pregnant with points of 
protection, as indicated by the apt words used. 

I do not think that the contention of the libelant that the forfeiture 
attaches at the moment the gold was attempted to be exported in the 
automobile is sound. While the offense was completed at that mo- 
ment, and prosecution could foUow at any time within the statutory 
limitation, the criminal liability of the offender must not be confused 
with the statutory right of the government in the property. In this 
there is a distinction in the cases cited in support of the libelant's 
contention: U. S. v. Morgan, 222 U. S. 274, 32 Sup. Ct. 81, 56 h. Ed. 
198, which is a criminal conviction under the Pure Food Éaw (U. S. 
Comp. St. 1918, § 8721). No condition is placed upon the govern- 
ment's right to présent a criminal information under the Pure Food 
Act, but rather imposed a duty to proceed "without delay." No con- 
ditions and restrictions are présent in that act, as appear in the act 
in question, and the only method by which the claimants under that 
law could obtain the property was by "payment of the costs of such 
libel proceedings and the exécution and delivery of a good and sufïï- 
cient bond." Section 8726, Comp. St. 1918, supra. 

Forfeiture by original seizure dépends entirely upon the statute. It 
may déclare the forefeiture absolute upon seizure, or make the for- 
feiture dépend upon certain conditions. U. S. v. Stowell, 133 U. S. 
11, 10 Sup. Ct. 244, 33 h. Ed. 555. 

Under Act March 2, 1799, c. 22, 1 Stat. 678, 3 Fed. St. Ann. 95, 
the right to lihel was absolute, and not dépendent upon statutory re- 
strictions and conditions, and the return of a car used in violation of 
the act of 1874 could not be decreed prior to a déclaration of for- 
feiture. U. S. v. One Certain Eocomobile (D. C.) 242 Fed. 998. 
Whereas, by the 1.917 act, by spécial provision of section 3, the owner 
has the right to pétition a restoration at any time before condemna- 
tion proceedings to forfeit hâve been instituted, and condemnation 
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cannot be begun until after 30 days from date of seizure, and then 
"upon direction of the Attorney General." 

The suggestion of the libelant that the provision for obtaining a 
warrant is merely for the protection of the officer making the seizure 
and to aflford a summary remedy to the owner or claimant of the prop- 
erty, if an unreasonable détention might be attempted without any 
resort to légal proceedings to adjudicate the issues, and that it does 
net provide steps which must be taken by the government, I do not 
think to be well founded. Instead of looking to the protection of the 
officer, sections 2 and 4 bristle with provisions for the protection of 
private property, and require a speedy investigation of ail facts with 
relation to the seizure by the officers, and require a prima facie case 
to be made, under oath, to the District Judge within 10 days. On fail- 
ure so to do, "the property shall forthwith be restored to the owner 
or person from whom seized." 

Two methods of procédure are provided ; one "summary," the other 
"plenary." The summary method (section 3) may be by pétition of 
the owner for restoration; and plenary, if the claimant's pétition for 
restoration is denied, or the claimant fails to file a pétition for resto- 
ration within 30 days after seizure, and then, upon direction of the 
Attorney General, libel proceedings shall be instituted. But, as a 
basis for either proceeding, a warrant shall be obtained from the Dis- 
trict Judge within 10 days. 

It is apparent that the various words of limitation as employed in 
this act were designedly used, and the intent appears clear to fix a 
time limit within which the government must mpve or return the prop- 
erty. It seems that no other conclusion can foUow, and that, even if 
the Congress could and had intended to destroy a vested right, the 
limitations would not bave been provided, and that it would bave 
donc so in clear language, from which there is no escape. Lincoln v. 
U. S., 202 U. S. 484, 26 Sup. Ct. 728, 50 L. Ed. 1117. 

The language employed in the manner and form as set eut in this 
act will not warrant the court in disregarding the express provisions 
of the act, and holding the "apt words" employed merely directory 
and cumulative. 

The exceptions are sustained. 
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QUEENS LAND & TITLE CO. et al. v. KINGS COUNTT TBTJST 00. et al. 

(District Court, E. D. New York. December 12, 191S. Supplemental Opinion, 

Deeember 18, 1918.) 

1. Iiis Pkndens <®=»24(2) — P0EECI.0STXBE — Pdrchaseb. 

Where mortgagor conveyed long after filing of notice of pendency of a 
foreclosure action, its grantee is bound by the proceedings. 

2. OOUBTS <S=5>509 — OONFLICTING JUEISDIOTION SETTINQ ASIDE FOBECLOStJEE 

Sale. 

As against grantee of mortgagor, wliieh conveyed before filing of notice 
of pendency of foreclosure action, the foreclosure sale is a nullity, and the 
grantee cannot sue In the fédéral courts to set it aside, as ample relief 
can be had in the state court. 

3. Courts <g=s>509 — Foeeclostjee— Ebroneotjs Décision — Attack in Fedebai, 

Courts. 

Where mortgagor moved In state court to set aside foreclosure sale, 
thereby taking position court had power to grant or deny motion, décision 
of state court, even if erroneous, cannot be revlewed by fédéral 
courts in suit by mortgagor and its grantee to set aside sale; state 
court having determined there was no violation of due process guaranty 
of fédéral Const. Amend. 14. 

In Equity. Suit by the Queens Land & Title Company and the 
Massapequa Shore Company against the Kings County Trust Com- 
pany and the Title Guaranty & Trust Company. Bill dismissed for 
lack of jurisdiction. 

Wood, Cooke & Seitz, of New York City, for plaintiffs. 
Brower, Brower & Brower, of Brooklyn, N. Y., for Kings County 
Trust Co. 

Arthur P. Hilton, of Jamaica, N. Y., for Title Guaranty & Trust Co. 

GARVIN, District Judge. Plaintiffs hâve brought this suit to 
set aside a foreclosure sale made under the direction of the New 
York Suprême Court in an action therein brought by the Title Guar- 
anty & Trust Company as trustée for the Kings County Trust Com- 
pany, both défendants hère, against the Queens Land & Title Com- 
pany, a plaintiflf hère. The action in the New York Suprême Court 
resulted in a judgment of foreclosure and sale November 16, 1916, 
and the court found that the sum of $429,745.65 was due. 

The mortgaged property was advertised for sale under this judg- 
ment on December 30, 1916. At the sale the Kings County Trust 
Company bought it for $250,175. Before the sale the Queens Land 
& Title Company made a motion in the New York Suprême Court to 
set aside that judgment and for a recomputation of the amount due 
thereunder. This motion was denied December 29, 1916, and an ap- 
peal was taken to the Appellate Division of the Suprême Court, which 
on August 14, 1917, made an order providing that the judgment be 
vacated and a recomputation ordered, unless the parties stipulated 
nunc pro tune that the amount due was $245,169.50, with interest and 
costs to be taxed, and that if the parties should so stipulate the order 
appealed f rom be affirmed without costs. Title Guaranty & Trust Co. 

(®=»For other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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V. Queens Land & Title Co., 178 App. Div. 931, 165 N. Y. Supp. 
1115. The parties did so stipulate. On September 10, 1917, the 
Queens Land & Title Company made a motion in the New York Su- 
prême Court to set aside the sale under the aforesaid judgment, and 
this motion was denied. Thereafter the Title Guaranty & Trust 
Company made a motion to confirm said sale, which motion was grant- 
ed. The Queens Land & Title Company appealed from both dé- 
cisions to the Appellate Division of the Suprême Court, which court 
on March 28, 1918, affirmed both orders. Title Guaranty & Trust 
Co. V. Queens Land & Title Co., 169 N. Y. Supp. 1116. Thereafter the 
Queens Land & Title Company applied both to the Appellate Divi- 
sion and the New York Court of Appeals for leave to appeal to the 
New York Court of Appeals, and both applications were denied. 

Thèse facts were either admitted by the défendants or proven 
by plaintiiïs. At the conclusion of the plaintififs' case, the défendants 
moved to dismiss the action upon varions grounds, claiming that the 
bill of complaint failed to set forth matters sufficient to constitute a 
cause of action, that plaintiiïs had failed to offer proof sufficient to 
entitle them to the relief demanded or to any relief, and that the court 
upon the proof as submitted is without jurisdiction to détermine or 
to take cognizance of the action. 

The question now presented for judicial détermination is whether, 
in view of the fact that the matters in controversy hère hâve been 
regularly passed upon by the New York Suprême Court with ail the 
parties there represented (except the Massapequa Shore Company, 
to which référence will be presently made), the plaintiffs can now 
bring an action in the United States District Court the efïect of which, 
if plaintiffs prevail, is to grant a relief which under the same state 
of facts the New York Suprême Court refused. 

[1] At the trial it developed that the défendants herein admit 
that the Queens Land & Title Company conveyed to the plaintifï 
Massapequa Shore Company a part of the property. The bill of 
complaint does not fix the date of such conveyance. The answers 
set up that the conveyance was made long af ter the filing of the notice 
of the pendency of the action which resulted in the sale, and, in view 
of the fact that this was nofdisputed by counsel for plaintiiïs at the 
trial, it may be regarded as conceded. Therefore the Massapequa 
Land Company is bound by the proceedings in the state courts. 

[2] Even if the bill of complaint should be construed to allège 
that the conveyance took place prior to the filing of the lis pendens, 
the Massapequa Shore Company is not entitled to the relief hère 
sought. The sale as to it is a nuUity, and ample relief can be had in 
the state court. 

[3] The plaintifïs claim they hâve been deprived of their property 
without due process of law in violation of the fourteenth amendment 
to the Constitution of the United States, inasmuch as the property in 
question was not sold under a judgment of $245,169.50, which was the 
correct amount of the judgment as iinally determined, but was in 
fact sold for $429,745.65, which was held by the Suprême Court not 
to be the proper amount. 
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The Queens Land & Title Company does not attack the validity of 
the judgment of the New York Suprême Court under which the sale 
was made; indeed, that judgment was amended on its application. 
Neither the jurisdiction of the Suprême Court of New York nor the 
regularity of the procédure there followed is questioned. 

The motion to set aside the sale was made by the Queens Land & 
Title Company, which thereby must hâve taken the position that the 
New York Suprême Court had the power to grant or deny the motion 
to set aside the sale. It does not appear that the plaintiffs make any 
contention hère other than that the state courts made a décision that 
was erroneous. 

It seems to be well settled by authority that such an erroneous 
décision cannot be reviewed by the fédéral courts in the manner sought 
to be accomplished by the présent action. Arrowsmith v. Harmoning, 
118 U. S. 194, 6 Sup. Ct. 1023, 30 L. Ed. 243; Bonner v. Gorman, 
213 U. S. 86, 29 Sup. Ct. 483, 53 L. Ed. 709: Central Land Co. v. 
Laidley, 159 U. S. 103, 16 Sup. Ct. 801, 40 L. Ed. 91 ; Howard v. Ken- 
tucky, 200 U. S. 164, 26 Sup. Ct. 189, 50 L. Ed. 421. 

The case of Fayerweather v. Ritch, 195 U. S. 276, 25 Sup. Ct. 58, 
49 L. Ed. 193, holds that the United States Court will take jurisdic- 
tion of a matter decided by the state court in a case where the state 
court failed to make a finding with respect to a point at issue. That, 
of course, is not the situation hère. In declining to set aside the sale, 
the state court determined that there was no violation of the four- 
teenth amendment to the United States Constitution. The plaintiffs 
now ask this court to décide that there was such a violation. 

It is also suggested by défendants that the présent action cannot 
lie because the method of obtaining a review of the state court is by 
a writ of error. See New Orléans v. Benjamin, 153 U. S. 411, 14 
Sup. Ct. 905, 38 L. Ed. 764. 

It is urged that the case of Chicago, Burlington & Quincy Railroad 
Co. v. Chicago, 166 U. S. 226, 17 Sup._ Ct. 581, 41 L. Ed. 979, is an 
authority which warrants this court in taking jurisdiction. What 
that case really decided is summarized in the opinion at page 241 of 
166 U. S., at page 586 of 17 Sup. Ct. (41 L. Ed. 979) : 

"A judraent of a state court, even if it be avithorizerl l),v statute, whereby 
private proiierty is taken for tlie state or under its direction for publie use, 
without compensation made or secured to tlie owner, is upnn principle and au- 
thority, wanting in the due process of law required by the Fourteentli Amend- 
ment of the Constitution of the TJnited States, and tlie aftirmance of such 
.ludgment by the highest court of the state is a deuial by that state of a riglit 
secured to the owner by that instrument." 

Such a taking of private property was not had hère, for which rea- 
son the case is not décisive of the action at bar. 

It follows therefore that the bill of complaint must be dismissed 
for lack of jurisdiction, without costs. 

Supplemental Opinion. 

Since the opinion in the foregoing action was rendered, it has been 
brought to the attention of the court that on page 2 of the opinion it 
is stated that the Appellate Division made an order providing that, if 
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the parties should stipulate to reduce the amount of the judgment, 
the order appealed f rom would be affirmed without costs, and that the 
parties did so stipulate. It appears that the order of the Appellate 
Division provided that unless the plaintiff Title Guaranty & Trust 
Company and the défendant Kings County Trust Company should 
stipulate to modify the judgment the order appealed from would be 
affirmed. The plaintiff Title Guaranty & Trust Company and the 
défendant Kings County Trust Company did so stipulate. This in 
no way affects the détermination heretofore made. 



CITY NAT. BANK OF SELMA v. DRESDNER BANK OP BREMEN. 

(District Court, S. D. Alabama. January 28, 1919.) 

No. 42. 

1. Was iÊ=3lO(2) — Trading with Enemy Act — Action — ^DEBTOR^BANKa— 

DEPOsrre. 

Wîthin Trading With the Enemy Act, § 9 (Comp. St. 1918, § SllSi^e), as 
to suit by one to whom a debt Is owing by an enemy, a bank in which 
the proceeds of sale of a shipment of cotton were deposlted for the 
beneflt of the owner of the cotton when determlned is debtor of eom- 
plainant, to whom had been asslgned the blU of ladlng, vestlng It with 
the title to the cotton. 

2. War iS=10(2) — Protecting Rights of Alien Enemy. 

Cause against an alien eneiny for proceeds of shipment of cotton will 
be continued till peace is declared, German flrms claiming it as owner of 
the cotton imder bills of lading which couiplainant allèges were forged. 

In Equity. Suit by the City National Bank of Selma against the 
Dresdner Eank of Bremen. On motion to dismiss bill. Motion over- 
ruled, and cause continued. 

Pettus, Fuller & Lapsley, of Selma, Ala., for plaintiff. 
Alexander D. Pitts, U. S. Dist. Atty., of Selma, Ala., for défend- 
ant. 

ERVIN, District Judge. This matter cornes on to be heard on a 
motion filed by the Alien Property Custodian and the Treasurer of 
the United States to dismiss the bill for want of equity. 

The bill is filed under the provisions of section 9 of an "Act to de- 
fine, regulate and punish trading with the enemy and for other pur- 
poses," commonly known as the "Trading with the Enemy Act (Act 
Oct. 6, 1917, c. 106, 40 Stat. 419 [Comp. St. 1918, § SllSi/oc]). 

Section 9 of said act, when ail its provisions not bearing upon the 
question hère sought to be raised are eliminated, reads as f oUows : 

"That any person, not an enemy, to whom any debt may be owing from 
an enemy whose property shall hâve been delivered or paid to the Alien 
Property Custodian and held by hirn or by the Treasurer of the TJnlted States, 
may file with said custodian a notice of his claim under oath ; that said 
claimaut, at any tinie before the expiration of six months after the war, 
may Institute a suit in equity in a District Court of the United States for 
the district in which sueh person résides, or, if a corporation, where it hag 

(Ê=For other cases see same topic & KEY-NUMBBE in ail Key-Numbered Dlgesta & Indexes 
255 F.— 15 
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Ita pripcipal place of business, ^gainst the Alien Property Custodlan or tHe 
Treasurer of the United States to establlsli the debt so çlaimed, and i£ suit 
snall ijè. so instituted, then the money or the property of tlie enemy against 
whom siich debt is dalnied, shall be rètalned by the Alien Property Custodlan 
or' 'in the treàgiiry of the United States until any final Judgment or decree 
wîilch shall be eiïtered in favor of the c! aimant shall be fuUy satisfied by 
payment by the Alien Property Gustodian or Treasurer of the United States, 
on order of the court, or until final judgment or decree shall be entered 
against the clalmant or suit otherwise termina ted." 

So far as I hâve been able to ascertairi, there hâve been no construc- 
tions of this act by the courts, and it is therefore a question of first 
impression with me. 

The- contention is made that the provisions of the bill as filed do not 
bring it under the terms of this act, because it is contended that the 
bill fails to allège any debt oWing plaintiff by the Dresdner Bank, 
whose assets are alleged to be in the custody of the Treasurer of the 
United States and of the Alien Property Custodian., It therefore be- 
comes necessary to consider the facts stated in the bill, which are 
briefly as f ollows : 

That plaintiff is a corporation organized under the National Bank- 
ing Ivaws of the United States, and has its principal place of business 
at Selma, Ala., within this district: that the Dresdner Bank is a cor- 
poration organized under the Impérial German Government, and is 
an ahen enemy; that assets of said bank are now in the possession 
of the Alien Property Custodian and of the Treasurer of the United 
States, both of whom réside out of this District; that the amount in- 
volved in this suit, exclusive of interest and costs, exceeds the sum 
of $3,000; that plaintiff has filed with the Alien Property Custodian 
a notice of its claim, as provided for in section 9 of the "Trading with 
the Enemy Act," a copy of which claim is made an exhibit to the bill ; 
that on June 30, 1910, plaintiff owned a lien to the extent of $80,000 
on a large amount of cotton which formerly belonged to the bankrupt 
firm of Knight-Yancey & Co., who bought this cotton with money ad- 
vanced by plaintiff in accordance with an agreement giving a lien ; and, 
further, that said cotton was shipped to Bremen, Germany, by Knight- 
Yancey & Co., who took bills of lading from the Louisville & Nash- 
ville Railroad Company to their order, notify Cotton Commission Com- 
pany, Bremen, Germany; that said bills provided for shipment over 
the railroad to Pensacola, Fia., thence by steamer to Bremen, Ger- 
many ; that said bills of lading wére then assignêd and duly trans- 
ferred and indorsed to plaintiffs by Knight-Yancey & Co. 

The cotton was shipped from Selma, and before the time of its ar- 
rivai in Bremen, Germany, Knight-Yancey & Co. fàiled, and were 
adjudicated bankrupts by the District Court for the Northern District 
of Alabama, and W. S. Lovell was appointed trustée of said firm, and 
that thereafter the said Lovell, as trustée, did, by an instrument in 
writing, transfer and assign to the complainant ail of the right, title, 
interest, and claim of the said bankrupt estate to said cotton. 

That upon the arrivai of thé cotton in Bremen, Germany, certain 
German firms, ail of whom are alien ehemîes of the United States, and 
residing in Bremen, Germany, to wit, Knoop,& Fabrius, C. A, Gruner 
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& Co., Gehr Fritzie & Co., claimed said cotton under forged bills of 
lading, alleged tb hâve been issuéd by Knight-Yancey & Co., without 
authority of the Louisville & Nashville Railroad Company, or the 
steamship company on vvhose ship said cotton was shipped, and that 
said cotton was sold in Bremen, Germany, and the proceeds deposited 
in the branch of the Dresdner Bank at Bremen for the benefit of the 
owner of said cotton whén determined. 

fi] Do thèse allégations show that the Dresdner Bank is indebted 
to plaintiff? 

"It is no longer an open question In thls court, since the décision in the 
cases of Marine Bank v. Fulton Bank [2 Wall. 252, 17 L. Ed. 785], and of 
Thompson v. Biggs [5 Wall. 663, 18 L. Ed. 704], that the relation of banker 
and customer, in their pecunlary dealings, is that of debtor and créditer. It 
is an important part of the business of banking to receive deposlts, but when 
they are recel ved, unless there are stipulations to the contrary, they belong to 
the bank, become part of its gênerai funds, and can be loaned by it as other 
moneys. The banker is accoimtable for the deposits which he receives as a 
debtor, and he agrées to discharge thèse debts by honorlng the checks which 
the depositors shall from time to time draw oh hlm. The contract between 
the parties is purely a légal one, and has nothing of the nature of a trust in 
it Thls subject was fuUy discussed by Lordsi Oottenham, Brougham, 
Liyndhurst, and Campbell, in thç House of Lords, in the case of Foley v. Hlll, 
and they ail concurred in the opinion that the relation between a banker and 
a customer, who pays money into the bank, or to whose crédit money ia 
placed there, is the ordinary relation of debtor and créditer, and does not 
partake of a fidudary character, and the great weight of American authority 
is to the same efCect." Bank of the Republic y. Mullard, 77 U. S. (10 Wall.) 
155, 19 L. Ed. 887 ; Alston v. State, 92 Ala. 124, 9 South. 732, 13 L. R. A. 659 ; 
Batson v. Alexander State Bank, 179 Ala. 490, 60 South. 314. 

Under the allégations of this bill, the assignment of the bills of lad- 
ing to plaintiff vested plaintiff with the title to the cotton, and when 
this cotton was sold, and its proceeds deposited in the bank for the 
benefit of the owner of said cotton when determined, this money be- 
longed to the owner, who could sue the bank under indebitatus as- 
sumpsit for it. 

I am therefore of the opinion that the motion to dismiss should be 
denied. 

[2] I do not feel, however, that I ought to go further at the prés- 
ent time in this case, because, while the allégations of the bill are that 
the German firms claimed the cotton under forged bills of lading, I 
cannot anticipate what the proof on this subject may be, and I should 
not undertake to pass upon the rights of thèse German firms until 
peace is declared between the United States and Germany, at which 
time they can come in and propound their claims and offer their tes- 
timony in support thereof. Kaiser Wilhelm, 246 Fed. 786, 159 C. C. 
A. 88, L. R. A. 1918C, 795 ; Watts, Watts & Co., Ltd., v. Unione Aus- 
triaca Di Navigazione, etc., 248 U. S 9, 39 Sup. Ct. 1, 63 L. Ed. — •. 

An order will therefore be entered overruling the motion to dismiss 
the bill and continuing the cause during the continuance of a state of 
war between the United States and Germany, and a certified copy of 
this order will be served on A- Mitchell Palmer, as Alien Property 
Custodian, and on John Burke, as Treasurer of the United States, as 
the act requires them to hold the property of the alien enemy until the 
termination of this suit. 
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UNITED STATES v. 1^90 CASES OP TOMATO PûLP. 

(District C!ourt, E. D. Pennsylvanla. January 23, 1919.) 

No. 5620. 

1. Food <g=»2 — Pïnal STAxOtE— Constbuction. 

Food and Drugs Act June 30, 1906 (Comp. St. §| 8717-8728), bèing hl^- 
ly pénal, District. Court cannot read Intq it imposition of anything which 
partakes oî nature of punishment, not to be found In law. 

2. Courts ©=378 — Bules Goveenino Pbactice — Power of Sttpbeme Couet. 

Suprême Court of United States bas statatory authorlty to indicate and 
'promulgate rules to govem admlralty practlce, which power it has ex- 
ercised. 

3. Food ©=324 — Ijbei, xmDEB Food and Dbtjgs Act — Oosts. 

Under Food and Dru^ Act June 30, 1906 (Comp. St. J§ 8717-8728), on 
libel of tomato pulp by Urlited Statesi intervening elaimants, who dld not 
stipulate to pày costs and erpensès, expense of custody harlng exceeded 
ail ûiohey value involved, so that they acqulesced in government's secur- 
ing decree of destruction, were not subject to decre© in personam for 
costs, desplte rule 26 of Suprême Court (29 Sup. Ct. xlli). 

Proceeding by the United States against 1,590 Cases of Tomato 
Pulp. On the government's motion for decree for costs. Motion de- 
nied. 

Francis Fisher Kane, U. S. Atty., and Robert J. Sterrett, Asst. U. S. 
Atty., both of Philadelphia, Pa. 
Chester N. Farr, Jr., of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. This proceeding is founded upon 
the Fôod and Drugs Act of June 30, 1906, c. 3915, 34 Stat. 768 (Comp. 
St. §§ 8717-8728). The record discloses a libel and answer. The is- 
sues thus raised were never determined, because of a very practical 
situation which arose. The obstacle thus presented to the proceedings 
being pushed to a conclusion was borne of the fact predicament that 
the expense of the custody of the things which had been seized ex- 
ceeded ail money value which the questions at issue could possibly hâve 
to the respondents. , In conséquence of this they acquiesced in the goV- 
ernment's seçuring a successf ul conclusion of the proceedings. The 
question of eîxpense had by this time become of such practical impor- 
tance that the United States now asks for a decree in personam against 
the respondents for costs, included in the taxation of which is the 
expense to which référence has been made. The respondents deny 
such Personal liability. A working arrangement was then reached by 
which the proceedings could terminate in a decree in favor of the Unit- 
ed States, with this question of the liability of the respondents reserved 
to be determined by the court. This présents the question învolved in 
the présent motion. 

The Food and Drugs Act, among its obvions purposes and objects, 
has in view the condemnation of food articles, if unfit for consump- 
tion as food. The act contemplâtes the seizure of the articles, and 
eventually their possible destruction after condemnation. There is a 
provision for the further possible fact situation that the articles, al- 
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though properly subject to condemnation because unfit for food con- 
sumption, may hâve a value for other uses, and any claimant of the 
articles may hâve possession of them by giving bond that no future 
use of them will be made which is prohibited by law. The proceedings 
are initially by libel, and by the tenth section of the act are required 
to conform "as near as may be" to proceedings in admiralty. There 
would seem to be no doubt that the proceeding in the first instance is 
one in rem. The practice indicates this by the libel being filed wholly 
against the rem. 

The question arising in this case does not ordinarily arise, for the 
reason that, when a claimant intervenes, he accompanies his interven- 
tion with a bond, under the conditions of which he has made himself 
responsible for costs. His liability is in further conséquence a con- 
tractual liability, and hence no question of its existence arises. In the 
présent case no such bond was given, and its absence is the absence 
of contractual liability. The question before us, therefore, is not 
whether the claimant is liable for costs, when he has agreed to be so 
liable, but whether he is liable without such an agreement ; in other 
words, whether in a proceeding in rem a decree in personam for costs 
can be entered against him. Notwithstanding that the proceeding in 
its origin is a proceeding in rem, as under section 10 it is to follow like 
proceedings in admiralty, and as we hâve in admiralty practice pro- 
ceedings both in rem ând in personam, and a proceeding which begins 
as a proceeding in rem may be transformed into a proceeding in per- 
sonam, the like change may occur in thèse proceedings. 

[1] We thus reach one of the subsidiary questions which arises. 
The Food and Drugs Act is not only imquestionably a pénal statute, 
but it is highly pénal. We therefore cannot read into it the imposi- 
tion of anything which partakes of the nature of punishment which is 
not to be found in the law. Moreover, in looking for the meaning of 
the law in the sensé of what was intended by Congress, as it is evident- 
ly intended that property may be destroyed, and therefore whatever 
value it has be lost to the owner, it is fair to assume that, if Congress 
had intended that, in addition to suffering this loss, the owner should 
also be at the expense of the proceedings, it would bave so enacted in 
clear terms. It would follow from this that liability for costs, if not 
to be found directly in the act itself, could not be found by indirect 
search for it in the admiralty practice. 

[2] The Suprême Court has unquestioned statutory authority to 
enact and promulgate rules to govern admiralty practice. This power 
it has exercised. A pertinent rule is rule 26 (29 Sup. Ct. xlii). This 
relates to proceedings in rem. It contemplâtes that some one may in- 
tervene in the person of a claimant of the property libeled, and requires 
in the niaking of any such claim that he shall file a stipulation, with 
sureties, for the payment of costs and expenses, the payment of which 
by him may ultimately be decreed. 

J3] This rule in its terms is of no aid to us, because, in the prés- 
ent case, no such stipulation was entered. Counsel for the United 
States seem to concède that the liability for costs, if any rests upon 
the following propositions : The rules promulgated by the Suprême 
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Court are the équivalent of statutes and hâve the binding force of 
such. We are theref ore to read into the law the provisions of rule 26. 
In further conséquence a claimant cannot intervene, except upon con- 
dition that he stipulâtes to pay the costs and expansés. When, there- 
fore, he does intervene, he makes this stipulation, and the fact that it 
is given without sureties, or is not in writing, does not affect the 
légal resuit, which is that he has stipulated to pay the costs and ex- 
penses. 

Aside from the question before suggested of whether a liability 
which was not in the Food and Drugs Act could be thus inserted into 
it, the conclusion reached may be characterized as a non sequitur. It 
is true that the claimant cannot intervene without entering into the 
stipulation. It is not true, or at least not clear, that if he does inter- 
vene he enters into the stipulation. The truth would seem to be that 
if he does not enter into the stipulation he has not intervened, and if 
he has not intervened there can be no prêteuse that he has agreed to 
pay costs and expenses. The question suggested of what is the real 
situation may be answered by the test of applying a remedy for the 
omission. If a pétition to intervene be filed without a compliance with 
rule 26, and a motion were made to strike the pétition from the rec- 
ord, or if the claimant should ask leave to withdraw it, such a motion 
must prevail, and such leave would unquestionably be granted. The 
latter is in eflfect just what this claimant has donc. He has abandon- 
ed his claim and withdrawn it. Had he donc this promptly, the ques- 
tion now before us would doubtless not hâve arisen, and it may be said 
that leave to withdraw will be granted only on terms. In this view 
the question would remain. The test would be the same if the mo- 
tion were to dismiss, and if this prevailed the whole basis for the ar- 
gument is taken away. We prefer, however, to base the conclusion 
reached upon the more substantial foundation of the provisions of the 
Food and Drugs Act itself. As before stated, it has in view the pos- 
sibility that the thing seized may be sold, and it provides that in such 
an event the costs and expenses shall be taken out of the proceeds of 
sale. It also has in view the possibility that the article seized may 
be decreed to be destroyed, in which event no provision is made for 
the liability of any one for the costs and expenses. The decree hère 
was to destroy. 

The motion for the decree is denied. 
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THE SANTA BARBAEA. 
(District Court, E. D. New Yorli. December 26, 1918.) 

1. Seamen ©=529'(5) — INJUBY — Evidence. 

On libel by an ordinary seaman, who was ordered to rlg a boatswain's 
chair to paint a smokestack, and who, being unable to pass a rope througli 
a pulley sheave, became exhausted whlle climbing down a guy rope and 
fell, évidence held to show that the owners of the vessel failed to supply 
and niaintain In good working order the pulley and chaln which the sea- 
mau was required to use. 

2. Seamen <S=>29(1)— Injuries to Seaman — Ddties Bequibed. 

It is improper to require an ordinary seaman, who was a minor, to 
elimb a guy rope hand over hand, and hold fast thereto, while working 
a rope through a block. 

3. Seamen iS=5ll — Injuries to Seaman — Maintenance anb Cure. 

Where a seaman, who was injured, was given the best médical attention 
available, and the advice of physicians was followed, and It did not ap- 
pear that the ship failed to pay his wages, lie was not warranted in 
leavlng the hospital in which he was placed without good reason, and 
cannot, having reraoved to his home, recover for maintenance and cure. 

4. Seamen <S=329(1)^Injuries to Seaman — Liability fok Injuries. 

Where an ordinary seaman was directed to do the work of an able sea- 
man in climbing a guy rope and passing a rope through a pulley, and the 
pulley and chain were not in good working order, held, that the owner 
was liable for an injury received by such seaman when, l)ecoming ex- 
hausted, he dropped to the deck. 

5. Damages <S='132(6) — Personal Injury — Measure. 

An award of $4,000 in favor of a minor, who shipped as an ordinarj' 
seaman and suflfered a fractured knee, held sufflcient compensation for 
his pain, suflfering, and injury ; it appearlng that he was by no means dis- 
abled, although injury was to some extent permanent. 

In Admiralty. Libel by Harris Applebaum, as guardian ad litem of 
Herman Applebaum, against the steamer Santa Barbara, her engines, 
etc. Decree for libelant for part only of the recovery sought. 

Foley & Martin and J. A. Martin, ail of New York City, for libelant. 
James A. Hatch and Morton 1,. Fearey, both of New York City, for 
claimant. 

GARVIN, District Judge. The libelant was injured on May 10, 
1917, by a fall on the steamer Santa Barbara, while she was at Iquique, 
Chile. He claims that he was ordered by the boatswain to paint the 
smokestack of the vessel, which necessitated his climbing the guy 
leading from the smokestack on the upper deck to pass a rope through 
a sheave fastened at or near the top of the smokestack, and that in 
obédience to this order he climbed the guy and endeavored to pass 
the rope through the sheave, but that the pulley block was old, worn, 
and rusty, and that he was unable to work the rope through ; that he 
finally became exhausted and started to descend the guy, about half 
way down falling to the deck and fracturing his knee. 

He further claims that he did not receive proper médical attention 
and care, and that he is entitled to recover from the vessel, or its own- 
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ers, not only the amount expended for hospital care, médical care, 
and maintenance from July 19, 1917, and which still continues, but 
also an additional amount by way of damage in at least the sum o£ 
$25,000 — ail this by reason of the négligence of those who had the 
boat in charge, her owners, master, officers, and duly authorized 
agents. Varions acts of négligence are specified, among others, know- 
ing'ly allowing the block and pulley to become rusty, old, and unfit for 
use, and failing to hâve a chain run through the pulley block, by which 
a rope could hâve been drawn up, to which might be f astened a bo'sun's 
chain, which could be used by whoever should paint the stack. 

The answer dénies any négligence on the part of any one connected 
with the Santa Barbara, and sets forth that the boat was fuUy equip- 
ped with proper appliances and was in ail respects seaworthy, and 
that any accident which occurred was caused by his négligence, or that 
of his fellow servants, or was due to an obvions risk, which he as- 
sumed, or in any event was not caused by négligence on the part of 
the Santa Barbara, its owners, officers, or crew, or any one for whom 
they may hâve been responsible. 

It is undisputed that the libelant, an ordinary, not an able, seaman, 
was ordered by the boatswain to rig a boatswain's chair to paint the 
smokestack. Work of this character is donc by able seamen. The 
ship itself had been about 18 months in commission, and there is noth- 
ing to indicate unseaworthiness, unless the évidence establishes that 
there was a failure to hâve the pulley block in working order and 
properly rigged with a chain or gaunt line. 

[1,2] Considérable testimony was offered by the libelant tending to 
show that ail ships of this character are equipped with chains running 
through the pulley blocks, and the court is of the opinion that they 
should hâve been in place hère. 

The fact that there were no chains made the accident possible. 
There was cônflicting évidence as to whether the pulley was in order, 
but the court considers the testimony of the libelant on this point more 
reliable, because it is natural that a pulley, at the top of the smoke- 
stack oh a ship which is an oil burner, should become covered and 
clogged with oil soot. A pulley was received in évidence, but that it 
is the pulley involved and in the same condition of cleanliness as at the 
time of the accident cannot be credited. Further, it has been estab- 
lished that the libelant objected to going up the guy rope in order to 
rie the chain. As he was only an ordinary seaman, he should not hâve 
been required to do work of this character. He was ordered to climb 
this wire guy rope hand over hand, and was required to liold fast there- 
to, while working a rope through the block. This placed him in a 
dangerous position, with great likelihood that he would fall, and seri- 
ons injury would follow. 

[3r-5] No proof was offered that the ship failed to pay libelant's 
wages, and there is nothing to justify a recovery for maintenance and 
cure. He was given the best médical attention available, the advice of 
the physicians was followed, and he was not warranted in arbitrarily 
leaving the Marine Hospital, without some good reason, and having 
treatment at home. 



UNITED STATES V. E0SENWAS8ER BROS. 233 

The court is of the opinion that, although libelant cannot recover for 
maintenance and care, he is entitled to a substantial sum for the in- 
jury, on the ground that the owners failed to supply and maintain in 
good working order the pulley and chain in question. The Osceola, 
189 U. S. 158, 23 Sup. Ct. 483, 47 L. Ed. 760; Foster v. Bucknall S. 
S. Lines, 206 Fed. 415, 124 C. C. A. 297; The Noddleburn (D. C.) 
28 Fed. 855 ; The Ethelred (D. C.) 96 Fed. 446. 

The facts in the case of Cook v. Smith, 187 Fed. 538, 109 C. C. A. 
304 (while net parallel to those in the case at bar), indicate that where 
a young boy is injured, as was the libelant hère, he is entitled to com- 
pensatory damages. He was not guilty of contributory négligence. 
Cook V. Smith, supra. The libelant appeared in court, and, although 
his injury is to some extent undoubtedly permanent, he is by no means 
disabled, and an award, for his pain, suffering, and injury sustained, 
of $4,000, is sufficient. 

Decree accordingly. 



IJNITBD STAÏES v. R0SKNWA8SER BEOS.. Tnc, et al. 
(District Court, E. D. New York. Jsnuiary 6, 1910.) 

1. Indictment and Inpobmation i®=:5l21(l) — Motion fok Bill or Particulaes 

— ^Discrétion of Court. 

A motion by défendant in a eriminal cafc, for a bill of particulars Is 
addressed to the Sound discrétion of the court. 

2. CoNSPiBACT ®=343(6) — Ceiminal Cosspiracy — Indictment. 

In an indictment for coiispiracy to commit an offen.se, the offense which 
is intended to be committed as a resuit of the c-onspiracy need not be 
described with the particularity reipiired in an indictment for the sub- 
stantive offense. 

3. Indictment and Information ©=5121(2) — Bill of Particulars, 

A bill of particulars should only be required where the charges of ah 
indictment are so gênerai that they do not advise défendant of the 
spécifie aets of which he is accused. 

Criminal prosecution by the United States against Rosenwasser 
Bros., Incorporated, and others. Motions by défendants for bill bl 
particulars. Denied. 

See, also, 254 Fed. 171. 

Melville J. France, U. S. Atty., of Brooklyn, N. Y. 

Fitzgerald, Stapleton & Mahon, of New York City, for défendants. 

GARVIN, District Judge. This is a motion for a bill of particulars, 
made by défendants Rosenwasser Bros., Inc., Morris Rosenwasser, 
Léo Rosenwasser, Abe Weiss, Jacob Rosenberg, Louis Levy, Harry 
Gersonovitz, Isaac Merlis, and Abraham Lampert. Thèse, with varj- 
ous other défendants, hâve been indicted upon a charge of conspiring 
to def raud the United States of America. The indictment is somewhat 
voluminous, but the charge is nothing more than that some of the de- 
fendants (who had made contracts to supply various articles to the 
United States), some of their employés, and certain représentatives of 
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the government (inspectors and others), conspired to hâve defective 
articles passed by thèse inspectors as in conformity with the contracts; 
the resuit being that the government was defrauded. 

[\] This motion is addressed to the sound discrétion of the court, 
and the "motion will be grarlted or refused, as the court, in the ex- 
ercise of a Sound légal discrétion, may find necessary to the ends of 
justice." Rosen v. United States, 161 U. S. 29, 40, 16 Sup. Ct. 434, 
480, 40 L. Ed. 606, approved in Dunlop v. United States, 165 U. S. 
486, 491, 17 Sup. Ct. 375, 41 L. Ed. 799. 

[2] At the outset it is to be noted that the défendants are not charg- 
ed with having defrauded the government, but with having conspired 
to defraud. 

"In such case, the authorlties ail show that the offense whlch is intended to 
be committed as a resuit of the cousplracy need not be described with the 
particiilarity required in an indictment in which such matter was chargea as 
a substantive crime." United States v. United States Brewers' Ass'n (D. C.) 
239 Fed. 163, 170. 

While the foregoing observations were made in deciding a demur- 
rer to the indictment, they emphasize that the government is not held 
to the same strict requirements hère as in certain other prosecutions. 

While the charge is conspiracy, nevertheless, if the government is 
required to furnish a bill of particulars, it will be strictly limited in 
proof to the matters therein contained. Kettenbach v. United States, 
202 Fed. 377, 120 C. C. A. 505. 

[3] A bill should only be allowed "where the charges of an indict- 
ment are so gênerai that they do not advise the défendant of the spé- 
cifie acts of which he is accused, and the court feels that the bill should 
be fumished him, so that he may properly prépare his défense." Unit- 
ed States V. Gouled (D. C.) 253 Fed. 239, citing Kettenbach v. United 
States, supra. 

The charges hère are lengthy, and 28 overt acts altogether are set 
forth ; but a careful reading of the indictment indicates that each one 
of the défendants is apprised of the nature of the charge and each is 
able to fuUy meet the contention that he participated therein. It may 
well be that a bill of particulars might enable one or more défend- 
ants to secure an acquittai at the expense of a conviction of the others, 
but such is not intended to be the object of a bill. 

The défendants seek td be advised of the spécifie contracts involved. 
Défendants Morris Rosenwasser and Rosenwasser Bros., Incorporat- 
ed, are aware of the contracts made by them with the government ; 
but as a matter of fact what the conti-acts are in terms or in détail 
is of no conséquence, if there was no conspiracy. The charge is that 
the défendants entered intO a combination to defraud, and the method 
employed is set forth at great lèngth in the récital of the overt acts 
involved. The défendants seek to hâve the government indicate the 
time aiid place when they conspired to defraud. The indictment gives 
the place as the boroUgh of Queens, and the time as during the pe- 
riod between July 15, 19l6, and September 19, 1918. This statement, 
eSpëcially when taken in connection with the varions dates specified in 
îhp; récitals of overt acts, is sufficient. The particulars demanded by 
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this motion (as well as by motions made by other défendants) hâve 
been examined, and the court is of the opinion that each is either a 
matter of évidence, bas been sufficiently set forth by the indictment, 
or is information with respect to acts and conversations of which eacli 
défendant "must be in position to bave as much information as any- 
body could hâve as to whether they did or did not occur." United 
States V. Gouled, supra, 253 Fed. at page 241. See, also, United States 
V. Pierce (D. C.) 245 Fed. 878. 

In determining this motion, the court is not unmindful of the fact 
that it is agreed by ail that this will be a long trial, continuing for 
some weeks. It is expected that the trial will start in two weeks, and 
the défendants will bave practically as much time after the trial be- 
gins and the évidence of the government is presented to prépare their 
respective défenses as though a bill were now ordered. 

Much of what bas been said applies to the motions made by various 
other défendants for bills of particulars. 

In the exercise of discrétion, having in mind that the object of a 
criminal trial is not only to shield the innocent but to convict the guilty, 
and in the belief that the government would be too seriously hampered 
and prejudiced if compelled at this time to limit its proof to the state- 
ments contained in a bill of particulars furnished by it, and in the fur- 
ther belief that each défendant will be able to prépare for trial ade- 
quately without a bill of particulars, the motion is denied. See Evans 
V. United States, 153 U. S. 584, 590, 14 Sup. Ct. 934, 38 L. Ed. 830. 



IjOW et al. V. McMASTER. 
(District Court, E. D. Pemisylvania. February 3, 1919.) 

No. 1785. 

Courts <©=3,347 — Fédérai. Courts — Multifariousness — Rule of Court. 

Injunctlon Mil by three plaintlfis, based on three patents, one belong- 
Ing to three plaintiffs, others belonslng to but two, heîd not multlfarlous, 
though diselosing more than one cause of action; sueh causes belng 
joint within equity rule 26 (201 Fed. v, 118 O. C. A. v), which is not to be 
Interprétée as prohibitive of anything pennlssible in chancery before its 
adoption. 

In Equity. Bill for injunction by Arthur B. Low and others against 
Henry McMaster, doing business as the Presto Patents Company. On 
motion to dismiss. Motion denied. 

H. S. Johnson, of St. Paul, Minn., and Jos. B. Englander and How- 
son & Howson, both of Philadelphia, Pa., for plaintiffs. 
Alfred E. Freeman, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. The motion is based upon the aver- 
ment that the plaintiffs bave set forth in their bill of complaint no 
cause of action. This is because the cause of action stated does not 
belong to the plaintiffs. More particularly the basis of the motion is 
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that there are three causes of action set forth, only one of which be- 
longs to the plaintiffs. In still other words, the position o£ the coun- 
selfor défendant, is that the bill is multifarious. This is because, not 
merely that more than one cause of action is sought to be incorporated 
in one bill, (which it is admitted does not of itself render the bill mul- 
tifarious), but because there is more than one plaintifï, and the sev- 
eral causes of action are not joint, as they must be in order to hâve 
the several injuries complained of redressed in one proceeding. 

Thc' real question involved is embraced in the foUowing formulation 
of the f acts and the question arising out of them : Three letters pat- 
ent hâve issued, and the défendant has infringed the property rights 
granted by each patent. One of the patents belongs to A., B., and C. 
The others belong to A. and B. Can A., B., and C. maintain a bill 
based upon the complaint of thèse three several infringements? The 
pertinent equity rule is 26 (201 Fed. v, 118 C. C. A. v). 

To find a beginning to the line of reasoning which leads to the con- 
clusion we hâve reached, we commence with the finding that the re- 
quirement • o:f rule 26 is (as défendant contends) that each cause of 
action set forth must belong jointly to the plaintiffs in the sensé of 
embracing the thought that each, every, and ail of the plaintiffs must 
hâve an interest therein. In strictness, and in the sensé in which de- 
fendant employs the term, ail the causes of action which hâve been 
joined in this proceeding are not joint. It is, of course, désirable, as 
counsel for plaintifï urges, tq hâve the controversies between the par- 
ties set at rest by one proceeding, instead of resorting to two or more. 
This may even contribute to the convenience of the défendant, while 
preserving ail its rights. We do not see, however, that thèse consid- 
érations lead to the conclusion at which counsel for plaintiffs aims. 

However désirable the resuit, and however much the proceeding 
may be to the advantage even of the défendant, we cannot force the 
hand of the défendant, unless the procédure is in acçordance with the 
accepted practice in equity, and we must leave it free to décide what 
is for its advantage. The utmost eiïect such considérations can hâve 
is to incline the courts to uphold such procédure when it can be done. 

Ail the plaintiffs in the instant case are jointly interested in the pat- 
ents with which we are concerned, except Miles. He has such an in- 
terest in one of the patents as necessarily to be a party to any proceed- 
ing affecting that patent. His interest, although that of the légal own- 
er of the title, is practically that of a pledgee. 

Under the averments of the bill the inf ringing device of the défend- 
ant is a trespass upon the rights of ail the plaintiffs. The fact may, of 
course, be found to be that the patent in which the plaintiff Miles is in- 
terested has not been infringed. We can, however, view the cause 
of action only as it is set forth. We hâve, therefore, a case in which 
ail the parties hâve a common interest in respect to the points of liti- 
gation presented, and in which a decree can be entered binding ail. We 
think this to be the sensé in which rule 26 requires that "the causes of 
action joined must be joint." This must be so, because rule 26 is not 
to be interpreted as a prohibitive of anything which was before its 
adoption permissible in chancery practice in the direction of reaching 
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désirable results. Rules 37, 43, and 44 (198 Fed. xxviii, xxx, 115 C. 
C. A. xxviii, xxx) throw light upon the propriety of including Miles 
as a party plaintiff, although they hâve no direct bearing upon the 
question hère raised, which is not who may become a party plaintiff, 
but the right of ail of them to ask redress in the one proceeding. 

Our view is that ail the causes of action joined in this bill are joint 
vi^ithin the meaning of rule 26, and v^^e are influenced to take this view 
because the bringing of the bill as it has been brought is in accord with 
the practice recognized before the promulgation of the présent equity 
rules, and there is nothing in rule 26 which confiicts with the former 
practice in this respect. Huber v. Myers (C. C.) 34 Fed. 752. Judge 
Ray's interprétation of the ruling there made confirms us in the view 
taken. Kaiser v. Bortel (C. C.) 162 Fed. 902. 

We do not regard Waterman v. Mackenzie, 138 U. S. 252, 11 Sup. 
Ct. 334, 34 L. Ed. 923, as in conflict with the practice to which réf- 
érence has been made. The court below ruled that the bill could not 
be maintained without joining as plaintiff an assignée of the patent, 
notwithstanding the fact that such assignment was by way of mort- 
gage. Neither this ruling nor anything in the very clear opinion of 
Mr. Justice Gray, accompanying the affirmance of the decree dismiss- 
ing the bill, touches the point now raised. 

On the other hand, Brown v. Guarantee Trust Co., 128 U. S. 403, 
9 Sup. Ct. 127, 32 L. Ed. 468, recognizes the propriety of disposing of 
several causes of action in one bill. Whether, in a given case, it is 
permissible dépends upon the spécial fact conditions there presented. 

We think the fact conditions presented by the bill in the instant case 
gives to the plaintiffs the right to seek redress for the wrong com- 
plained of in one proceeding. Although it be true that in presenting 
their complaint they disclose more than one cause of action, the bill is 
not, for this reason, laid open to the objection of being multifarious. 

The motion to dismiss is denied. 



TJNITED STATES v. LAZZARO et al. 

(District Court, W. D. Washington, N. D. Kovember 5, 1918.) 

No. 4265. 

1. Inteenal Revenue <S=>4 — Liquob Business Tax — Offense fob "Viola- 

tion — Prohibition States. 

Comp. St. I 5966, declaring the offense of engaging la the llquor busi- 
ness without having pald refiulred revenue tax, which payment section 
5970 provides shall not authorize the business in any state contrary to 
its laws, is applicable In a prohibition state. 

2. Inteknal Revenue <@=>4 — Liquob Tax — Statutes. 

The Webb-Kenyon Act (Comp. St. § S739), merely reinforclng the state 
statutes with relation to illicit llquor dealers, and the Reed Amendment 
of March 3, 1917 (Cbmp. St. 1918, §§ 87;î9a, 10as7a-10387c), givlng fédéral 
cognlzance and flxing a penalty for violation, are merely cumulative, and 
not out of harmony with applicabllity of Comp. St. § 5966, the primary 
purpose of which is revenue, to prohibition states. 

<S=3For other cases see same topic & KEY-NUMBBK in ail Key-Numbered Digests & Indexes 
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Dominick Lazzaro and others demùr to indictment charging vio- 
lation of Internai Revenue I,aw, as to liquor business tax. Demurrer 
overruled. 

Robert C. Saunders, U. S. Dist. Atty., and Ben I,. Moore, Asst. U. 
S. Dist. Atty., both of Seattle, Wash, 

George H. Rummens and Walter B. Allen, both of Seattle, Wash., 
for défendants. 

NETERER, District Judge. The défendant is charged with vio- 
lating the Act of February 8, 1875, c. 36, § 16, 18 Stat. 310 (U. S. 
Comp. Stat. § 5966). 

[1,2] Counsel challenge the sufficiency of the indictment. It is 
contended by the défendants that the laws of the state of Washington 
déclare the public policy of the staté, and, since the sale of intoxicating 
liquor is prohibited, the government of the United States wOuld not 
issue a permit or Hcense in contravention of this law, becoming there- 
by a party to this violation. 

The provisions of section 5970, U. S. Comp. Stat., requiring the 
payment of spécial tax, does not authorize the carrying on of the 
business in violation of state laws. The contention that efïect must 
be given to the license against the law of the state must fail. Mc- 
Guire V. Massachusetts, 3 Wall. (70 U. S.) 387, 18 L. Ed. 164. 

Where Congress has power to regulate trade, of course it may do 
so by license, and, when so regulated, the license carries with it au- 
thority to do what its terms provide. This would apply to Interstate 
commerce, etc., and "every other power of Congress to the exercise 
of which the granting of licenses may be incident." License Tax Cas- 
es, 5 Wall. (72 U. S.) 462, 18 L. Ed. 497. 

The state has exclusive power over domestic trade of the states. 
The Webb-Kenyon Act March 1, 1913, c. 90, 37 Stat. 699 (section 
8739, U, S. Comp. Stat.), merely reinforces the state statute with rela- 
tion to illicit liquor dealers, and the Reed Amendment of March 3, 
1917, c. 162, 39 Stat. 1069 (Comp. St. 1918, §§ 8739a, 10387a-10387c), 
gives fédéral cognizance and fixes a penalty for the violation. 

Thèse acts are merely cumulative and not out of harmony with the 
Revenue Act, supra, whose primary purpose is to raise revenue. 

This act, as stated, does not grant a right to carry on business, but 
fixes a penalty for engaging in business without having paid the tax, 
and this applies unif ormly to ail the states and territories. 

The demurrer is overruled. 

The following cases are cited by défendants: Ledbetter v. U. S., 170 TJ. S. 
610, 18 Slip. et. 774, '12 L. Ed. 1162; U. S. v. Eennecke (D. C.) 28 Fed. 847; 
U. S. V. Jackson, Fed. Cas. Na 15,455, 1 Hughes, 531; V. S. v. Logan, Fed. 
Cas. No. 15,624; U. S. v. Bonham (D. C.) 31 Fed. 808; TJ. S. v. Angell (C. U.) 
11 Fed. 34. 
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In re GRAFF et al. 

Pétition oi PEOPLE'S ÏKUST CO. 

(District Court, B. D. Xew York. August 9, 1918.) 

Bajskeuptcy <S:=3228 — Review op (^rder op Référée— Scope. 

On a pétition to review an order of a référée, the court will net review 
the order under whicli tlie matter was referred to tlie référée for hearing. 

In Bankruptcy. In the matter of G. Jîdward Graff and Thomas F. 
Nevins, individually and as copartners as G. Edward Graff & Co., 
bankrupts. On motion to confirm order of référée and pétition of the 
People's Trust Company to revise said order. Motion to confirm 
granted. 

Pétition to revise dismissed 255 Fed. 241, C. C. A. . 

See, also, 242 Fed. 577 ; 250 Fed. 997, C. C. A. . 

J. Herbert Watson and Michael M. Helfgott, both of Brooklyn, N. 
y., for the motion. 

Waher H. Merritt and David W. Kahn, both of New York City, 
opposed. 

GARVIN, District Judge. This is a motion to confirm a report and 
order made by Virtus L. Haines, Esq., référée in bankruptcy, finding 
that the People's Trust Company, as executor of Edward Johnson, 
deceased, is not a creditor of the bankrupt herein ; that such property 
of the former bankrupt Nevins as may hâve come into the hands of 
the trustée is surplus property to be disposed of as provided by the 
Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 544 [Comp. St. §§ 
9585-9656]), and directing the trustée to deliver to Thomas F. Nev- 
ins, the former bankrupt, such property of the latter as may hâve come 
into his possession, and for that purpose to exécute and deliver ail 
îiecessary instruments to effectuate such transfer. 

In 1901 Graff and Nevins became bankrupts, and thereafter in 1903 
the estate was closed and the trustée and the bankrupts were dis- 
charged. Johnson, while the estate was being administered, became 
the owner by assignment of every claim filed except one(for $12) 
which was paid, and, subject to the payment of the expenses of admin-- 
istration, received ail the property of the estate in the hands of the 
trustée, which was not sufficient to pay in full the filed claims. In 
1916 the People's Trust Company, claiming to be a creditor of the 
"bankrupt, as executor of Edward Johnson, then deceased, made an 
application to reopen the estate, alleging that there were assets still 
in the hands of Nevins which should hâve been scheduled in the bank- 
ruptcy proceeding and delivered to the trustée. The court denied the 
application to reopen, finding that Johnson was not a creditor of the 
tankrupt's estate, and in the order of déniai directed that the former 
trustée exécute a document validating the title of Nevins to the as- 
sets which were in his hands. On appeal, the Circuit Court of Appeals, 
after holding that the finding of the court below that Johnson was 

,®=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & indexes 
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not a créditer was warranted, reversed the order, except as to the por- 
tion thereof denying the motion to reopen — in that respect, affirming 
the order. 250 Fed. 997, C. C. A. — -. 

Thereafter Nevins made an appHcation for an order opening this 
proceeding and for the élection of a trustée to administer the assets 
owned by him (Nevins) at the time of his bankruptcy and not scheduled 
by him, subject to the order and control of this court. This motion 
was granted, and an order made opening the proceeding for the pur- 
pose of proceeding therein according to law and directing that the pro- 
ceeding be referred to Virtus L. Haines, Esq., as référée, to take such 
action as may be necessary in the premises, to conduct the proceeding, 
and to administer the assets according to law. The référée, after ap- 
pointing a trustée, made an order finding that the People's Trust Com- 
pany, acting as executor of the estate of Edward Johnson, deceased, 
is not a créditer and has no right to file a proof of claim, and there- 
fore had no right to examine the bankrupt or witnesses, and that 
such property of the bankrupt Nevins as may hâve corne into the hands 
of the trustée, is surplus property, to be disposed of as provided for 
]yy the Bankruptcy Act, and directing that the trustée be authorized 
to deliver such property of the former bankrupt Nevins as may hâve 
come into his possession, subject to the payment of the expenses of 
this proceeding, to said Nevins, or such other person from whom the 
same was received, and for that purpose that he exécute and deliver 
ail necessary instruments to effectuate such purpose. The former 
bankrupt Nevins has now mbved to confirm this order, while the Peo- 
ple's Ti-ust Company has filed a pétition that the order be reviewed, 
claiming that the référée had no power to appoint a trustée. Ail thèse 
facts appear to hâve been before the court when the order opening the 
proceeding was made. Whether or not I would hâve made an order 
opening the proceeding under such circumstances, I am of the opinion 
that ordérly procédure requires that I should not make any order 
which would in effect feview' an order alread)^ made. There could 
hâve beén no reason for opening the proceeding and referring the 
matter tO the référée, except to permit the latter to make such an 
order as is now before the court. 

Accordingly the motion is granted, and the order made by the réf- 
érée, directing the trustée to tum over property, is affirmed. 
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In re GEAFF et al. 

Pétition of PEOPI.E'S TRUST 00. 

(Circuit Court of Appeals, Second Circuit. December 11, 1918.) 

No. 91. 

Bankrtjptcy ©=5372 — Courts of Bankruptcy — Power to Reopen Estâtes. 
It is witliin tlie power of a bankruptcy court to reopen a bankruptcy 
proceedlng on pétition of the bankrupt, altliougli settlement lias been 
made with ail creditors, if satisfled that tliere are unadministered assets 
■wliicb should be administered for hls benefit. 

Pétition to Revise Order of the District Court of the United States 
for the Eastern District of New York. 

In the matter of G. Edward Graiï and Thomas F. Nevins, individ- 
ually and as partners, bankrupts. On pétition of the People's Trust 
Company as executor, to revise order of 'District Court (255 Fed. 239). 
Pétition dismissed. 

See, also, 250 Fed. 997, C. C. A. . 

Walter H. Merritt, of New York City (David W. Kahn, of New 
York City, of counsel), for petitioner. 

J. Herbert Watson, of Brooklyn, N. Y. (Michael M. Helfgott, of 
Brooklyn, N. Y., of counsel), for bankrupts. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

WARD, Circuit Judge. This is a pétition by the People's Trust 
Company, as executor of Edward Johnson, deceased, to revise an or- 
der of Judge Garvin, affirming the order of the référée (255 Fed. 
239), to whom the matter had been referred, reopening the bankruptcy 
of G. Edward Grafï and Thomas F. Nevins, individually and as co- 
partners composing the firm of G. Edward Grafif & Co., bankrupts, 
appointing a trustée and directing him to turn over to Thomas F. Nev- 
ins, one of the former bankrupts, certain unadministered assets be- 
longing to him, which he allèges were inadvertently omitted from bis 
schedules, notably 412 shares of stock in the Brooklyn Citizen stand- 
ing in his name. 

The People's Trust Company as executor of Johnson, had previ- 
ously fîled a pétition to reopen the estate for the purpose of having 
this same property administered, which pétition Nevins opposed and 
Judge Chatfield denied. His order in this respect was affirmed by us 
on the ground that neither Johnson, deceased, nor the People's Trust 
Company, his executor, were creditors of the bankrupts. 41 Am. 
Bankr. Rep. 32, 250 Fed. 997, C. C. A. — . We hâve no dis- 
position to départ from our former décision, and it being res adjudicata 
between the parties is enough to justify dismissal of this pétition to 
revise. 

But we think it proper to consider the petitioner's contention that 
the District Court was without power to reopen the estate upon the 
application of the bankrupt, if there were no creditors before the court 

^:3>For other cases see same toplc & KBY-NUMBER lu ail Key-Numbered Dlgests & Indexes 
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to be benefited. We think it within the power of the court to reopen 
a bankruptcy proceeding, if satisfied that there are unadministered 
assets which shouldbe administered for the benefit of the bankrupt. 
Applications to reopen are almost always made by creditors, but we 
hâve no doubt the court may in a proper case exercise its discrétion, 
when the fact is presented by the bankrupt. It appeared in the former 
case, the record of which is made a part of the présent record, that a 
settlement was made with the creditors ail of whose daims were vest- 
ed in Johnson, as trustée. The method of carrying out the settlement 
was informai and irregular, but we are satisfied that the creditors re- 
■ceived ail they were entitled to. Mutual releases were exchanged be- 
tween Johnson, their trustée, and the former bankrupts ; both the trus- 
tée and the bankrupts being discharged and the estate wpund up. The 
bankrupt Nevins was thereforè entitled to any surplus of assets be- 
longing to him. In his pétition to reopen now under considération he 
States that the assets in question were inadvertently omitted from the 
schedules. If they had been scheduled, it would hâve been the duty 
of the original trustée to transfer them to him. The resuit is that 
his title is clouded, and is denied by the Brooklyn Citizen, which sets 
up the défense in a pending suit that the stock belongs to the trustée 
in bankruptcy. Nevins v. Brooklyn Citizen, 171 App. Div. 643, 157 
N. Y. Supp. 155. In this way, and perhaps only in this way, can the 
former bankrupt get the benefit of his property, lo which no one else 
lias any claim. 

The pétition to revise is dismissed. 



SAMPLINER V. MOTION PICTURE PATENTS 00. et al. 
(Circuit Court of Appeals, Second Circuit. December 11, 1918.) 

No. 13. 

1. Trial iS=>177 — Eîtect of Motions by Both Pabties fob Direction of Veb- 

DIOT FiNDING OP FaCTS. 

Motions by botli parties for a directed verdict are équivalent to a re- 
quest for a fliidlng of facts by the court, and both are concluded on the 
facts so found by direction of a verdict for one of them. 

2. Champerty and Maintenance <S=>6(1) — Pùbchase of Olaim bt Attobney 

FKOM Client. 

A purehase by an attorney from his client of a rlght of action for tort, 
with intent to sue thereon, is ehainpertous and vold, and the purchaser 
cannot maintain an action on the assigned cause of actioû. 

S. CoNTBACTa iS=5l08(l) — ^Legality — Public Policy. 

The question whether a con tract is void, as contrary to public poliey, 
is to be determined by its gênerai tendency, and If that is opposed to the 
interests of the public the contract is vold, even though In the particular 
case the intent of the parties may hâve been good, and no injury to the 
public may hâve resulted. 

4. Champerty and Maintenance <g=3l-^TEBMs DiSTiNatrisHED. 

In "maintenance" no Personal profit is expected or stipulated, the mo- 
tive belng simply to aid a party, with money or otherwise, to prosecute 
or défend his suit; whlle In "champerty" there is a bargain with the 

®S5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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plalntlff or défendant by whlch the ehfimpertor is to carry on the sait at 
hls own expense, and is to dérive some profit eut of the thing sued for, 
if he prevails. 

[Ed. Note. — For other définitions, see Words and Phrases, First and. 
Second Séries, Champerty; Maintenance.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action at law by Joseph H. Sampliner against the Motion Picture 
Patents Company and others. Judgment for défendants, and plain- 
tifï brings error. Affirmed. 

For opinion below, see 243 Fed. 277. Rehearing denied 257 Fe4, 
, — C. C. A. . 

The action is brought by the plalntlff as assignée of the Ijake Shore Film- 
& Supply Company (hereinafter called the Lake Shore Company) under the 
Shernmn Anti-Trust Act (Act July 2, 1S90, c. 647, 26 Stat. 209 [Comp. St. |J 
8820-8823, 8827-8830]), to recover treble damages for injuries alleged to hâve 
been sustained by the business and property of the Lake Shore Company. 
The plain trtt is a citizen of the state of Ohlo, and is and has been for the 
last 25 years an attorney at law practiclng in the courts of that state. 

The Lake Shore Company Is a corporation organized under the laws of 
the state of Ohlo, having its principal place of business in the city of deve- 
land. Since its incorporation it has been engaged In the business of dealing 
in positive motion picture films or subjects, and also in projectlng machine»- 
and applianees, used, sold, and leased In connection with motion picture ex- 
hibitions. 

The bill of complaint is long and compUcated, and occupies 60 printed 
pages of the record. It narrâtes the varions steps taken by the défendants 
in their alleged attempt to drive the Lake Shore Company out of business, 
and to ruln and destroy its good will and Its assets. It is alleged that because 
of thls conspiracy it beeame necessary for the Lake Shore Company to employ 
légal assistance and that it beeame obllgated to pay $5,000. On December 28, 
1911, the Ijake Shore Company assigned to the plalntifC ail of its rlght, title, 
and interest in any and ail of its clalms for damages against the défendants,, 
or any of them, by reasou of their acts and conduet. 

The plaintifC sues as an assignée of the Lake Shore Company to recover 
$750,000, alleging that the company had been injured in Its business up to- 
December 28, 1911, to the extent of .?250,000, and that by reason thereof he is 
entitled under the Sherman Anti-Trust Act of July 2, 1890, and the Act of 
Congress of Oct 15, 1914 (38 Stat. 730, c. 823), amendatory thereof, to treble 
damages, maklng the sum of $750,000. 

The défendants in their answer set up two affirmative défenses — the statute- 
of limitations and champerty. As respects the latter it "allèges, upon infor- 
mation and belief, that at the tlme of said alleged purchase, it was, and is 
now, the law of the state of Ohlo that an attorney who purchased a demand 
with fuU knowledge and notice that the same was contested and would be 
litlgated, and with the intent and for the purpose of bringlng an action there- 
on, was gullty of maintenance and champerty, and got no title to such demand' 
by such purchase which could be enforced elther at law or in equity, and that 
the same was at sald time, and stlU is, the law of the state of New York ; al- 
lèges, upon information and belief, that the plalntlff purchased the demand 
set forth In the complaint with fuU knowledge and notice that the same was 
contested and w^ould be Utigated, and with the intent and for the purpose of 
bringlng action thereon." 

On May 22, 1917, an order was entered granting a separate trial on the- 
Issue of champerty, and providing that, if the judgment of the court or the 
verdict of the jury on that issue should be In favor of the plaintifC, the trial 
of the other issues should be set for the June or October terra. The case 
came on for trial on the issue of champerty on May 29, 1917. Testimony was 
taken on behalf of the plaintifC, and at the conclusion thereof the défendants 
moved for the direction of a verdict, on the ground that the agreement under 
which the plalntlff brought bis action is champertous and void. The plaintift 
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also asked for a direction of a verdict. Tlie court directed a verdict for tha 
défendant. Judgment was entered accordingly on July 12, 1917, which waa 
in certain partieulars amended on Septeinber 5, 1917. 

The plaintlfl: brings the case liere on writ of error. He assigns 63 errors, 
and tlie assignnient of errors covers 104 prlnted pages of the record. 

Rogers & Rogers, of New York City (Gustavus A. Rogers and Saul 
E. Rogers, both of New York City, John G. White, of Cleveland, 
Ohio, and C. A. Neff, Joseph Walker Magrauth, and Nathan Frankel, 
ail of New York City, of counsel), for plaintiff in error. 

Seabury, Massey & Lowe, of New York City (Samuel. Seabury, 
William M. Seabury, and Frank de R. Storey, ail of New York City, 
of counsel), for défendants in error Smith and Vitagraph Co. of Amer- 
ica. 

George F. Seuil, of New York City (Robert H. McCarter, of New- 
ark, N. J., of counsel), for défendants in error Thomas A. Edison, 
Inc., Dyer, and Pelzer. 

Coudért Bros., of New York City (Samuel Seabury and Charles 
B. Samuels, both of New York City, of counsel), for défendants in er- 
ror Berst and Pathe Frères. 

Charles F. Kingsley, of New York City, for défendants in errof 
Motion Pictiire Patents Co., Kennedy, Marvin, and Biograph Co. 

Gifford, Hobbs & Beard,of New York City (Alfred P. W. Seaman, 
of New York City, of counsel), for défendant in error Kalem Co., 
Inc. 

Dwight McDonald, of New York City, for défendant in error Wa- 
ters. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above); The 
only question it is necessary for us to consider is whether the assign- 
ment of December 28, 1911, is champertous and void. If it is void, 
the plaintiff cannot maintain his action. If it is not void, the judg- 
ment must be reversed. The assignment states that — ■ 

"For value received the Lake Shore * * • Company • • * hereby 
sells, assigns, and transfers to J. H. Sampllner ail of its rights and interests 
in and to any and ail damages which it has sustained and suffered by reason 
of injury to its business, becausé of the unlawful combination and monopoly 
in restraint of Interstate commerce, and in violation of the Sherman Anti-Trust 
Act, brought about, eugaged in and as a resuit of the unlawful agreement 
by and between the Motion Picture Patents Company ; * * * ail of said 
parties having conspired together for the purpose of ruining and destroying 
the business of the Lake Shore * * * Company, and contrary to ând in 
violation of the Sherman Anti-trust Act. • * * " 

The testimony shows that the plaintifï had rendered légal services 
to the assigner as its gênerai counsel in connection with the difficul- 
ties in which it found itself with the défendants, and that those serv- 
ices extended over a period from July, 1910, to December, 1911. The 
plaintiff regarded the reasonable value of his services as worth from 
$8,000 to $10,000. On December 10, 1911, he was asked by the prés- 
ident of the Lake Shore Company whether he would be willing to bring 
suit against the défendants, and that he replied that he would bring 
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the suit, being satisfied that the company had a valid claim, and that 
it would cost fi-om $8,000 to $10,000. He was informed by the prési- 
dent of the company that it had been losing money very heavily, and 
it was absolutely impossible for it to undertake any Utigation of that 
kind. He was asked what the company already owed him, and re- 
pHed in the neighborhood of $9,000 or $10,000. He was told the com- 
pany did not hâve the money and could not pay him, and thereupon 
he said that, if the company would pay him $5,000 in cash, he would 
cancel the indebtedness. After some reflection the président, Mr. 
Mandelbaum, told him that the corporation would transfer to him ail 
rights it had against the défendants, if he would be willing to accept 
it as a satisfaction of the company's indebtedness to him. The plain- 
tifï told him that he would think it over and give him an answer. Aft- 
er a few days' reflection the plaintiff expressed a wiUingness to accept 
the assignment, and was told that the board of directors wanted to 
know whether, if they made the assignment, the plaintiff would as a 
part of the considération défend the company and its officers in case 
any suit was brought against them in matters growing out of their 
diiïiculties with the défendants. He agreed to do this, and the assign- 
ment was executed. 

It appears, therefore, that the assignment originated, not with the 
plaintiff, but with the Lake Shore Company, and that the considération 
for the agreement involved the payment of a past indebtedness, as well 
as for future services of a prof essional character. It is also to be noted 
that the invalidity of the assignment is set up, not by the client, the 
assignor, who has at no time sought to repudiate it, but by third par- 
ties, between whom and the plaintiff no fiduciary relations hâve ex- 
isted. 

At common law no right of action, whether a riglit in rem or a right 
in personam, whether it arose ex contractu or ex delicto, was assign- 
able. Lord Coke wrongly attributed the rule to the doctrine of main- 
tenance and the aversion to the "multiplying of contentions and suits." 
lyampets' Case, 10 Rep. 48a. The rule is older than the doctrine of 
maintenance in English law. As Professer Ames, in his Lectures on 
Légal History, 211, 212, pointed out, the reason for the rule is in the 
fact that a chose in action always présupposes a personal relation be- 
tween two individuals and that personal relation cannot be assigned. 
And see Pollock on Contracts (5th Ed.) 206; Holmes, Common Law, 
340, 341 ; 2 Spence, Eq. Jur. 850. But the courts of equity always 
recognized the assignment of choses in action, and in England and in 
this country generally statutes bave been passed which hâve modiiîed 
the rule that choses in action are not assignable at law. So that now 
rights of action arising ex contractu and those arising ex delicto, but 
not for personal torts, are assignable. The right of action which the 
Lake Shore Company claimed to hâve for the damages it sustained 
by reason of the tortious acts of the défendants was assignable. In 
United Copper Securities Co. v. Amalgamated Copper Co., 232 Fed. 
574, 577, 146 C. C. A. 532, this court held that a right of action for 
property injuries based on a violation of the Sherman Act, and brought 
under section 7 for treble damages, is assignable. 
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But, assuming that the right is assignable, was therë anything in- 
the relations existing between the L,ake Shore Company and the plain- 
tifif which made it nonassignable as between them. It appears that a 
suit was brought in the District Court of the United States for the 
Northern District o£ Ohio to restrain the prosecution of any action 
based upon the assignment, it being claimed that the cause of action 
was nonassignable, and that relief was refused on the ground that if 
it were nonassignable as claimed the défense was as available at law 
as in equity. This was carried on appeal to the Circuit Court of the 
Sixth Circuit, which affirmed the court below. General Film Co. v. 
Sampliner, 252 Fed. 443, C. C. A. . 

While there is a liberty of contract, which in this country is pro- 
tected by constitutional provisions, yet the right of parties to make 
contracts may be in a measure restricted by the relations which exist 
between them as in the case of a trustée and cestui que trust, guardian 
and ward, parent and child, and attorney and client. The gênerai 
rule of public policy which discountenances transactions between per- 
sons who are situated in a confidential relation towards each other is 
regarded as applying with particular force to attorneys at law, and 
they are restricted in dealing with those with whose interests they are 
intrusted. This is not only because they are officers of the court, but 
also because of the fiduciary relation in which they stand to their cli- 
ents and the great influence they exert over their minds. The courts 
in some cases hâve gone so far as to say that a gift from a client to 
his attorney during the continuance of the relation is absolutely void. 
Thèse cases go, not upon the ground of the inability of the client to 
make the gift, but upon the inability of the attorney to accept it. 
Holman v. Loynes, 4 De G., M & G. 270; Morgan v. Minott, 6 Ch. 
Div. 638; Powell v. Powell (1900) 1 Ch. 243; Greenfield's Estate, 
14 Pa. 489, 506. In other cases the gift has not been regarded as void 
ipso facto, but it has been viewed with the greatest suspicion, and the 
burden has been placed on the attorney to show the utmost good f aith 
and freedom from ail undue influence. Nesbit v. Lockman, 34 N. Y. 
167; Bolles v. O'Brien, 63 Fia. 342, 354, 59 South. 133; Whipple 
V. Barton, 63 N. H. 613, 3 Atl. 922. 

The law is well settled that if an attorney purchases any property 
belonging to his client — not property which is at the time in litigation — 
the transaction is viewed with suspicion, and he assumes the heavy 
burden of proving that the transaction is characterized by the utmost 
fairness and good faith, and not tainted with fraud or undue influ- 
ence, and that the client acted upon the fullest information and advice. 
But when he acquires the title to property which is at the time in 
litigation, or which is about to come into litigation, it is a still more 
serious matter. 

The common law from a very early period made it a crime, des- 
ignated as common barratry, to induce others to commence even 
just suits, if donc with an oppressive motive, and it punished the of- 
fender by fine and imprisonment. And by St. 12 Geo. I, c. 29, it was 
enacted that if any one who was convicted of common barratry prac- 
ticed as an attorney or solicitor in any suit he should be transported. 
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for seven years. And so the common law also punishèd as a crime 
the offense of maintenance, which is described by Blackstone as "an 
officious intermeddling in a suit that no way belongs to one, by main- 
taining or assisting either party with money or otherwise to prosecute 
or défend it." 4 Blackstone, 135. This he déclares is an offense 
against public justice, as it keeps alive strife and contention, and per- 
verts the remédiai process of the law into an engine of oppression. 
Champerty, a species of maintenance, was also punishèd by the com- 
mon law. 

"It signifies," Blackstone says, "the purchasing of a suit, or rigM of sulng: 
a prat'tice so nnicb ahhorred by oiir law that it is one main reason wh.v a 
chose in action, or thing of which one hath the right, but not the possession, is 
not assignable at common law, because no man should purchase any pretense 
to sue in another's right. Thèse pests of civil soeiety, tliat are perpetually en- 
deavoring to disturb the repose of their neighbors, and offieiously interferiug 
in other men's quarrels, even at the hazard of their own fortunes, were severe- 
ly anlmadverted on by the Roman law ; 'Qui improbe coeunt in allenani litem, 
ut qulc quid ex condemnatione in rem ipsius redactum fuerit inter eos eommu- 
nicaretur, lege Julla de vl privata tenentnr.' Those who knavishly interfère 
in other men's suits. for the pUrpose of sharing whatever may be awarded by 
the verdict, are liable to the Julian law de vl privata (of secret influence) ; 
and they were punishèd by the forfeiture of a third part of their goods, and 
perpétuai infamy." 

In Sherman's Roman Law in the Modem World, vol. 2, p. 456, it 
is said: 

"An agreement with a client that rémunération for conductlng his law 
suit should be a certain portion of the proceeds fpactum de quota litls) was 
forbidden ; an advocate making such an agreement was disbarred. This 
Roman prohibition, designed to uphold the honor of the légal profession, bas 
exerted a strong influence in modem law." 

And see Mackenzie's Roman Law, p. 446. 

[4] In maintenance no personal profit is expected or stipulated. 
The motive is simply to aid a party, with money or otherwise, to 
prosecute or défend his suit. Spicer v. Jarrett, 61 Tenn. (2 Baxt.) 
454, 457. And in champerty there is a bargain with the plaintiff or 
défendant by which the champertor is to carry on the suit at his own 
expense and is to dérive some profit out of the thing sued for if he 
prevails. Roberts v. Cooper, 20 How. 467, 484, 15 L. Ed. 969; Bree- 
den V. Frankford Marine, etc., Insurance Co., 220 Mo. 327, 119 S. W. 
576. And see 11 C. J. 234. And a champertous agreement is of course 
void and unenforceable. 

In Peck v. Heurich (1897) 167 U. S. 624, 630, 17 Sup. Ct. 927, 929 
(42 L. Ed. 302), the Suprême Court declared that — 

"According to the common law, as generally recognized in the United States, 
wherever it lias not been modifled by statute, and certainly as prevailing In 
the District of Colinnbia, an agreement by an attorney at law to prosecute at 
his own expense a suit to recover land in which he personally lias and clalms 
no title or interest, présent or contingent, in considération of recelving a certain 
proportion of what he may recover, is contrary to p*ublic policy, unlawful, 
and void, as tending to stir up baseless litigation." 

The plaintiff contended in this court that, as his assignor was not 
objecting to the validity of the assignment on the ground of inade- 
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quacy of considération, the objection certainly could not be raised by 
a third party. We may concède that ordinarily the validity of an 
assignaient cannot be attacked by third parties on the ground of in- 
adequacy of considération. As between an assignor and an assignée, 
if the inadequacy of the considération is sufficient to shock the con- 
science of a chancellor, it may be in some cases sufficient ground for 
setting a transaction aside. But the wrong in such cases is a private 
wrong to the assignor, and third parties are without standing to com- 
plain. And if assignor and assignée stand in a fiduciary relation there 
is still no right in third persons to allège the invalidity of the assign- 
ment solely on that ground. But the weakness of this contention in 
this case lies in the fact that the question hère is not between the plain- 
tiff and the défendants alone. If it were, the argument advanced might 
be conclusive. The question is one of public poHcy, and upon that 
ground the décision rests. 

The plaintiff argued in this court and in the court below that the 
consideratioa for the assignment of the Lake Shore Company's cause 
of action was the extingùishment of a précèdent debt due from the 
assignor and that therefore the assignment was valid and not champer- 
tous. If his premise is correct, there is very respectable authority 
which would support his conclusion. Professor Ames in his Lectures 
on Légal History, 258, note 1, states that — 

"The distiiiction was estabUshed at an early period, that the grant of a 
power of attomey to a eredltor was not maintenanee while a simllar grant 
to a purchaser or donee was maintenance. 34 Hen. VI, 30, 15 ; 37 Hen. VI, 
13-3; 15 Hen. VII, 2-3; Sotith v. Marsh (1590) 3 Léon. 234; Han'ey v. 
Beekman (1600) Noy, 52. As late aa 1667-1672, the same distinction prevailed 
also In equlty." 

In 1 Bacon's Abridg. 360, 361, referring to champerty it is said 
that— 

"A grant of part of a thing in suit, made In considération of a précèdent 
debt is not within the meaning of the statute, but such. only as is made in 
considération of maintenance." 

And again: 

"But neither a conveyance executed, pendlng a plea, în pursuance of a pré- 
cèdent bargain • * * are within the meaning of the statute." 

In 1 1 C. J. 247, the law is stated as f ollows : 

"A grant or assignment of an Interest in the subjeet-matter Qf the suit, 
made by the client to his attorney in considération of a précèdent debt,,is not 
contrary to public policy or champertous. Nor is It made so by a statute 
which prohibits an attomey from buylng a thing In action with intent to 
l»ring an action thereon, except In payment for services rendered." 

In Tapley v. Coffin, 12 Gray (Mass.) 420 (1859), an attorney and 
client agreed that the attorney was entitled to $1,240 for past serv- 
ices and that he should hâve $400 in full satisfaction for future serv- 
ices in certain suits. And in order to secure the payment of thèse 
sums the client assigned to the attorney his share in his father's estate 
then under administration, and it was agreed that the attorney should 
collect and receive the same and after deducting the necessary ex- 
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penses and sums of $1,240 and $400 pass over to the client the resi- 
due. The court sustained the legality of the agreement and said : 
"It does not présent a case of champerty or maintenance." 

In Jordan v. Gillen, 44 N. H. 424 (1862), the client assigned to 
his attorney a cause of action sounding in tort, the consideration.be- 
ing the discharge of a précèdent debt due from the client to the at- 
torney. The transaction was held to be not invalid and that the at- 
torney would hâve the right to enf orce the claim. 

The New York statute laws of 1818 made the purchase of a chose 
in action by an attorney a ground of défense against a suit upon it, 
but where it was received bona fide in payment of an antécédent 
debt it was allowed by a proviso in the statute. See Watson's Ex- 
ecutors v. McLaren, 19 Wend. (N. Y.) 557, 565 (1838), afïirmcd in 
26 Wend. (N. Y.) 425, 37 Am. Dec. 260. 

[1] But the difficuUy with ail this is that this court cannot accept 
the plaintiff's premise and hold that the considération for this assign- 
ment was a précèdent debt which was thereby extinguished. At the 
close of the plaintifï's case in the court below, when counsel for de- 
fendants rested and asked for the direction of a verdict, the plaintiff's 
counsel stated to the court the issue as f ollows : 

"The défense is that this plaintiff's title is vold because he purchased this 
cause of action with tlie intent to sue thcrecm. It now appears uncontradicteû. 
from the évidence, that instead of liaving purchased this cause of action, that 
it was assigned to hini under a bona lide assignment for an antécédent indebt- 
edness owing to him for services whlcli he liad performed for the corporation.'' 

This being the issue as the plaintiff's counsel understood it, and which 
was not controverted by défendants, the plaintiff and défendants each 
moved for a directed verdict in their favor. There was the plaintiff's 
testimony which, if the court accepted it, would bave justified a fînd- 
ing that the cause of action was assigned for an antécédent indebted- 
ness. There was other testimony from which a court might infer 
otherwise. No bill had ever been rendered by the plaintiff to the 
Lake Shore Company for the légal services the plaintiff says he ren- 
dered between July, 1908, and December, 1911, and no demand of 
payment had been at any time made. No entry had been made in the 
Ivake Shore Company's minute book, either of the making of this as- 
signment or of a meeting of the directors at which this assignment 
was discussed or authorized. No disclosure of this assignment was 
made to the Mutual Film Company to which, in March, 1912, the 
Take Shore Company sold ail its assets, notwithstanding the fact that 
the président of the latter company entered the employ of the Mutual 
Film Company as gênerai manager at that time, and remained with 
it in that capacity until March, 1913. The above facts are disclosed by 
the testimony of the plaintiff's own witnesses. The weight to be given 
to the testimony and the inferences to be drawn from it were for the 
court to détermine, in view of the request made by each side to direct 
a verdict in their favor. This was équivalent to a request for a fiind- 
ing of fact and as the court directed the jury to find a verdict for one 
of them, both are concluded on the facts so found. Beuttell v. Ma- 
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gone, 157 U. S- 154, 15 Sup. Ct. 566, 39 L. Ed. 654. In the case at 
bar the trial court said : 

"Both sides having moved for a direction of a verdict, I flnd as a faet that 
the plaintifï purchased this cause of action with inteut to sue tliereon." 

He accordingly directed a verdict for the défendants. 

[2] This court is therefore not àt Hberty to review the trial court's 
findings of f act, but is as much concluded as it would be by a verdict 
of the jury. Lehnen v. Dickson, 148 U. S. 71, 13 Sup. Ct. 481, 37 
Iv. Ed. 373; Runkie v. Bu-nham, 153 U. S. 216, 14 Sup. Ct. 837,, 38 
L. Ed. 694. And vve must dispose of this case upon the theory that 
the plaintiff did not in fact take this assignment to extinguish a pré- 
cèdent debt, but that he purchased it for the purpose of suing on it; 
that he, an attorney at law, purchased f rom his client for $5,000 a cause 
of action which he values at $750,000. The question we must an- 
swer, therefore, is whether the law sanctions such a transaction be- 
tween parties standing in the confidential relation of attorney and 
client. We are satisfied that the common law does not sanction it. 

In Tyrrell v. Bank of London, 10 H. L. Cas. 26, 44, Lord Chancel- 
ier Westbury used language which this court heartily approves and 
gladly adopts. 

''There is no relation known to society," he said, "of the duties of which 
it is more incumbent upon a court of justice strietly to require a faithtul 
and honorable observance, than the relation between solicltor and client ; and 
I eamestly hope that this case will be one of the many which vindicate that 
rule of duty which has always been laid down, namely, that a soliciter shall 
not, in any way whatever, in respect to the siibject of any transactions in 
the relations between him and his client, niake gain to himself at the ex- 
pense of his client, beyond the amount of the just and fair protessional ré- 
munération to which he is entltled." 

In 1823 Chief Justice Swift, of Connecticut, published Swift's Di- 
gest, a famous work in its time, and in volume 2, p. 57, said that the 
purchase of a lawsuit by an attorney is champerty in its most odious 
form. And he added that — 

"As a sworn mlnister of the courts of .lustlce, the attorney ought not to be 
permltted to aval! himself of the knowledge he aequires in his protessional 
character to speculate in lawsults." 

It is said, however, that this assignment was made in Ohio ; that the 
assignor was an Ohio corporation ; that the assignée was domiciled in 
Ohio; that apparently there was at the time no intention of bringing 
suit on the assignment elsewhere than in Ohio ; that whether the lex loci 
contractus or the lex loci solutionis is to détermine the validity of the 
assignment that law in this case is the law of Ohio. There is no disa- 
greement on either side on this phase of the subject. We hâve examin- 
ed the cases in Ohio, and we hâve been unable to discover that the ques- 
tion which this case présents has been passed upon by the courts of that 
State, or that there is anything in the statutes of the state or in the déci- 
sions of its highest court which should lead us to think that by the law 
of that state the assignment is valid. The case of Reece v. Kyle, 49 
Ohio St. 475, 31 N. E. 747, 16 L. R. A. 723 (1892) is certainly clearly 
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distinguishable in its facts from the case at bar. The agreement the 
attorney and client made in that case involved an assignment by the 
chent to the attorney of a judgment obtained by the attorney for the 
client; it being agreed that the attorney should render légal services 
in an effort to coUect the judgment, and that he would advance costs 
and expenses involved in the proceeding, one-half of which was to be 
repaid by the client in case of failure, and in case of success the net 
proceeds of the judgment were to be equally divided between them. 
It is apparent that the assignment was for the purpose of security and 
to provide for the payment of the costs and expenses, including the 
attorney fées. It does not appear what the proportion was between the 
considération advanced by the attorney and the share of the judgment 
he was to receive as a fee. The agreement was held valid and not 
champertous. But the opinion of the court clearly indicates we think 
that it would not hâve sustained such an agreement as the one now 
in suit. For the court used the following language: 

"The conduct of attorneys is subject to proper serutiny by the courts. The 
maintenance of a high character for digriity and integrity on their part, is 
essential to the security of coramunity, and the due administration of justice. 
Any intraction of the letter of this statute [the pénal statute of February 10. 
1824] would entail its pénal conséquences upon an ofCending attorney, and the 
■courts would not hesitate to hold void any contract violative of its spirit, 
whether coming within the strict letter or not. So, too, the courts hâve been, 
and continue to be, careful not to sanction contracts whicli appear to encourage 
a gambling spirit, one leading to the prosecutlon of pretended or obsolète 
«laims, for a possible high reward." 

In Davy v. Fidelity & Casualty Ins. Co., 78 Ohio St. 256, 85 N. E. 
504, 17 L. R. A. (N. S.) 443, 125 Am. St. Rep. 694 (1908), the court 
held that, while a contract for an attorney's fee contingent on the 
amount to be recovered is ordinarily vahd in that state, still if the con- 
tract is such as will prevent the client from settling his claim without 
the consent of the attorney, it is champertous and voidable at the op- 
tion of the client, and its illegality will avail in any action against a 
third party which is based on the contract. 

And the courts of Ohio hold that a contract is champertous and 
void where a client and his attorney agrée that the latter may pros- 
ecute the suit in his own name and at his own risk and cost, and 
which deprives the client of the right to control or compromise the 
suit, and which gives the attorney a contingent fee to be deducted from 
the proceeds of the suit and is dépendent upon the success thereof. 
Brown v. Ginn, 66 Ohio St. 316, 64 N. E..123. See Steward v. Welch, 
41 Ohio St. 483; Pennsylvania Co. v. Lombardo, 49 Ohio St. 1, 5, 
29 N. E. 573, 14 L. R. A. 785 ; Railroad Co. v. Volkert, 58 Ohio St. 
362, 50 N. E. 924. 

[3] The question whether an agreement is void on the ground that 
it is contrary to public policy is to be determined by its gênerai ten- 
dency. If that is opposed to the interests of the public, the agreement 
is void, even though in the particular case the intent of the parties 
may hâve been good and no injury to the public may hâve resulted. 
Woodstock Iron Co. v. Richmond, etc.. Extension Co., 129 U. S. 
643, 9 Sup. Ct. 402, 32 L. Ed. 819; Oscanyan v. Winchester Repeat- 
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ing Arms Co., 103 U. S. 261, 26 L. Ed. 539; Meguire v. Corwine, 
101 U. S. 108, 25 Iv. Ed. 899. As was said by Chief Justice Prentice 
in Connors v. Connolly, 86 Conn. 641, 656, 86 Atl. 600, 605 (45 L. 
R. A. [N. S.] 564) : 

"It matters not tliat any partlcular eontraet is froe from any taint of aetiial 
fraud, oppression, or corruption. The law looks to the gênerai tenclency of 
such contracts." 

See Greenhood on Public Policy, p. 5 ; Richardson v. Crandall, 
48 N. Y. 348. And Mr. Justice Field said in Providence Tool Co. 
V. Norris, 2 Wall. 45, 17 L. Ed. 868: 

"The law looks to the gênerai tendeney of such agreeiiieiits, and It closes the 
door to temptatlon, by refusing them récognition in any of the courts of 
the country." 

It is enough that the eontraet belongs to a class which bas a ten- 
deney contrary to the public good, although in the particular instance 
no injury results. Palmbaum v. Magulsky, 217 Mass. 306, 308, 104 
N. E. 746, Ann. Cas. 1915D, 799. 

The gênerai tendeney of such agreements as the attorney and client 
made in this case is contrary to the public interests. The agreement 
concerns the administration of justice in the courts, and it is made 
by an officer of the courts, who undertakes to speculate in bis client's 
suit. The attorney knows much better than bis client can possibly 
know the value of a particular cause of action and the chances as to 
its successful prosecution in the particular case, and even if there 
is a full and honest disclosure to the client there are strong reasons 
which should forbid the purchase. It would be a gross impropriety in 
a judge to buy a lawsuit. The impropriety may be less in degree, but 
it is none the less an impropriety for an attorney, who is an officer 
of the court and a minister of l'ustice, to speculate in the stiits of bis 
client. It would tend to impair public confidence in the profession 
and in the administration of justice itself. 

Judgment affirmed. 
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■ONITED STATES T. ROMAINE et al. 

(Circuit Court of Appeals, Ninth Circuit. January 6, 1919.) 

No. 3153. 

1. Evidence <S=5383(9) — ^Maps — United States Coast Survey. 

Hydrographie maps of the United States Coast and Geodetic Survey are 
entitled to full eredence as évidence, and are to be talien as absolutely 
establishing tlie trutli of ail that they purport to show. 

2. Indiaks tg=:5l2 — Réservation — Boundary — Evidence. 

Evidence held to siistain the contention of the government as to the 
lK>nndary of the Lumnil Indian réservation established by treaty in 1855, 
and later by presidential proclamation, and fixing as a corner the mouth 
of a river which later changed its position. 

3. Indians ®=3l2 — Réservations — Boundary. 

Whatever may be the gênerai rule of the state or common law as to 
boundaries of lands on streanis or other waters, the government has 
power to include tidelands in an Indian réservation. 

4. Indians iS=>11 — Réservation — Title to Lands. 

Indians do not acquire title to the lands in a réservation through the 
treaty of cession, but hold under their original title; such lands being 
reserved from the cession. 

5. Indians iS=12 — Réservation — Erbor in Subvey. 

An erj'or ini the survey of an Indian réservation cannot préjudice the 
rights of the Indians therein. 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington ; Jeremiah Net- 
erer, Judge. 

Suit in equity by the United States against J. W. Romaine and oth- 
ers. Decree for défendants, and complainant appeals. Reversed. 

The United States brought suit to quiet the title of the Indians of the 
Lumml Indian réservation to certain lands alleged to be within the boundaries 
of the réservation, but which liad been sold to the défendants as tidelands by 
the State of Washington. On January 22, 1855, the United States by- treaty 
with certain Indian tribes, in considération of their relinqulshment of larger 
tracts of land, set apart to them, among other lands, "the island called Chah- 
choo-sen, sltuated in the Lummi river at the point of séparation of the mouths 
emptying respectively into Bellingham Bay and the Gulf of Georgia, ail of 
which tracts shall be set apart, and so far as necessary surveyed and marlied 
out for their exclusive use." ]2 Stat. 928. On November 22, 1873, Président 
Grant made proclamation establishing the Lumml Indian réservation in the 
foUowing tenus : "It is hereby ordered that the followlng tract of country in 
Washington Territory be withdrawn from sale and set apart for the use and 
occupation of the Dwamish and other allied tribes of Indians, viz.: Com- 
mencing at the eastem mouth of Lummi river ; thence up said river to the 
point where it is intersected by the line between section 7 and 8 of townshlp 
38, range 2 east of the Willamette merldian ; thence due north on said sec- 
tion line to the township line between townsliips 38 and 39 ; thence west along 
said township line to the low-water mark on the shore of the Gulf of 
Georgia ; then southerly and easterly along the said shore, with the meanders 
thereof, across the western mouth of Lummi river and around Point Francis ; 
thence northeasterly to the place of beginning — so much thereof as lies south 
of the West fork of the Lummi river lieing a part of the Lsland already set 

^=:3For other cases see same topic & KEY-NUMBBR in aU Key-Numbered Digests & Indexes 
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apart by the second article of the treaty wlth the Dwamish and other alUed 
tribes of Indians made and concluded January 22, 1857." 

The eontroversy involves the question of the true location of the mouth of 
the East fork of the Lummi river, later ealled the NooksacU. The appel- 
lent contends that the mouth of the river at the time of the treaty was at or 
near a point marked by a eonspicuous rock ealled by the Indians "Treaty 
Rock." The appellees contend thàt the mouth of the river was at a point 
now marked by two cottonwood trees, nearly opposite the old church, about 
u mile and a half or two miles westerly from Treaty Rock. Upon the évi- 
dence the court below sustained the contention of the appellees and dismissed 
the blU. From that decree the appeal is taken. 

Robert C. Saunders, U. S. Atty., and Ben L. Moore, Asst. U. S. 
Atty., both of Seattle, Wash. 

J. W. Romaine, C. E. Abrams, A. M. Hadley, and W. H. Abbott, 
ail of Bellingham, Wash., for appellees. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
appellant introduced in évidence certain hydrographie maps made 
by the United States Coast and Geodètic Survey, one in 1856 and one 
in 1887. The court below disregarded thèse maps, saying, "I do not 
-think that the hydrographie maps are of any weight in this testimony 
in contradiction to the évidence that is presented" ; and, relying upon 
the testimony of certain white witnesses, the court reached the con- 
clusion that the testimony of the Indian witnesses and the other évi- 
dence adduced by the appellant were insufficient to sustain its con- 
tention. 

[1] We are unable to agrée with the trial court as to the eflFect 
which should be given to the hydrographie maps of the United States 
Coast and Geodètic Survey as évidence in this case. We think the 
maps shoukl be given full credence, and should be taken as absolutely 
establishing the truth of ail that they purport to show. The map of 
1856 indicates a large area of tideland at the mouth of the Nooksack 
river, and the river flowing in an easterly direction past the land which 
subsequently became the Hedge donation claim. The map of the sur- 
vey made in 1887 shows the main channel of the river flowing along 
the south boundary of the Hedge donation claim, and thence east- 
erly and in the direction of Treaty Rock, and, while it shows two or 
more small streams diverging therefrom and passing through the lands 
in eontroversy near the center thereof, it shows that there was no 
channel or stream whatever at or near the westerly side of the lands. 
Capt. George R. Campbell, United States engineer and hydrographie 
surveyor, testified to the accuracy of officiai hydrographie maps, stat- 
ing that ail the f eatures Connecting the shores with the water are 
accurately outlined and surveyed and tied to permanent landmarks, 
that thèse surveys are made with extrême accuracy, and that ail are 
worked on an astronomical basis and are chained and taped a num- 
ber of times, and that the government is always careful to do as ac- 
curate work as is possible on a coast Une and in its marine coast sur- 
vey work. Such testimony was hardly neeessary, we think, for the 



UNITED STATES V. BOMAINE 



255 



court might properly take judicial notice of the accuracy of the officiai 
plats of the United States Coast and Geodetic Survey. 

[2] The évidence shows that in the interval since the date of the 
treaty the position of the mouth of the river has not always been the 
same; that from 1855 to 1888 the main channel ran past the cotton- 
woods and easterly along the south side of the Hedge donation claim, 
and thence southeasterly to a point near Treaty Rock; that in 1889 
the river eut through the south bank near the cottonwoods, and flowed 
thence into the bay in a southerly direction; that in 1908 the river 
made a new channel through the low-lying lands of sections 8 and 17, 
cutting in tvi^ain the east half of the Hedge donation land claim, and 
flov^fing thence, as it still continues to flow, southeasterly in the old 
channel of 1855 ; that during thèse periods there was a small inter- 
mediate channel between the old channel of 1855 and the new channel 
of 1889, containing in différent seasons varying amounts of water, 
and there is évidence to indicate that 8 or 10 years before 1889 there 
were times when a quantity of water ran substantially in the line 
which became the main channel of the years 1889 to 1908. 

A. R. Campbell, who was employed by the United States to sur- 
vey portions of the Lummi Indian réservation in the year 1905, pro- 
duced a plat of the survey, which was admitted in évidence. He tes- 
tified, and it is conceded, that at that time the main channel was west 
of the lands in cdntroversy. His instructions were to survey that por- 
tion of the réservation lying east of the main channel of the Nooksack 
river as it existed at that time, and south of the old channel. The 
outlines of his map are shown in the f oUowing diagram : 




^'^^^^e/ 
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Capt. George R. Campbell testified that in 1917, in pursuance of inr 
structions from Washington, he surveyed the northeast boundaries 
of the Lummi Indian réservation, and the map of his survey was re- 
ceived in évidence. He testified that an old channel, which he marked 
on the map "1855 to 1888," was traceable on the ground, and that 
the same was marked by old stumps of trees on the bank, A diagram 
of the outlines of his map is subjoined: 



MltnS 




Treaty Tioci^ 



Several of the Indians of the Lummi réservation testified as to the 
understanding of the Indians at the time of the treaty, and the posi- 
tion at that time of the eastern mouth of the Nooksack river. George 
Tsilano, in his lOOth year, who was 38 years of âge at the time of the 
treaty, testified that Gov. Stevens, on behalf of the government, point- 
ed out to the Indians the ground which would be given to them, and 
told them that the eastern side of the réservation would be a line run- 
ning from Point Francis to Treaty Rock. He testified that it was al- 
ways understood that the big rock would be the eastern boundary 
of the réservation, and that the eastern boundary line was from Point 
Francis to that rock; that he remembered very accurately the location 
of the mouth of the Nooksack river in 1855, and that it was a little 
bit above the rock; that there was a well-defined bank on the south 
bank of the river; that the river was deep, and that there was a large 
body of land south and west of it, always exposed at high tide. Henry 
Kavina, an Indian, who was 15 years of âge at the time of the treaty, 
testified that he was présent at the making of the treaty, that his fa- 
ther was one of the chief s who participated in making it, that the east- 
erly boundary line ran from Treaty Rock down to Point Francis, and 
that the mouth of the river was near Treaty Rock. Albert Descanum, 
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,who was 18 years of âge at the time of the treaty, testified that Hen- 
iry Kavina's father, who was an old chief, and a number of other old 
imen who were at the treaty, ail had said that the eastern Une of the 
réservation was from Point Francis ont to Treaty Rock; that the 
mouth of the river was at that time between McDonough's wharf and 
'Treaty Rock, and that it had no other mouth. George Warbes» 15 
years old at the time of the treaty, heard Kavina's father and other 
iindians speak of the eastern boundary of Chah-choo-sen, and they 
ail said that the big rock is where the line would be on the eastern 
side of the réservation. There were younger Indians who testified 
as to the same understanding, an understanding which they had receiv- 
ed f l'om the old men of the tribe. 

George Eremner testified that he came to the réservation in 1880; 
that at that time the mouth of the river was a little distance above 
Treaty Rock; that he came again to the réservation in 1893, and found 
that the river was then flowing on the other side of the land in contro- 
versy; that in the year 1908 he went to the réservation to teach ; that 
he knew Henry Kavina's father, the old chief, and many other old men, 
now dead, who lived on the réservation, and talked with them many 
times, and had always heard them refer to the mouth of the Nook- 
sack river when the réservation was established as located at Treaty 
Rock; and that it was the understanding through the treaty negotia- 
itions that the eastern line of the réservation was to extend from Point 
Francis to Treaty Rock. Peter James, an Indian, testified that he 
began to réside on the réservation in 1886; that he arrived in a canoë, 
and went past Treaty Rock and McDonough's on to the Indian vil- 
lage ; that this was the only river at that time, and that there was no 
other channel to enter the Nooksack ; that he had heard the old people 
on the réservation talk about the location of the mouth of the river, 
.and that they always placed it near Treaty Rock. Thomas Jefïer- 
son, an Indian, testified that he had resided continuously on the rés- 
ervation since 1874; that the mouth of the river, when he first saw 
it in that year, was at Allen's place, opposite Treaty Rock. Solomon 
Balch, an Indian, testified that he first came to the réservation in 1884 ; 
that he followed a course up the old channel, and that the mouth of 
the river was opposite Allen's ; that a number of old Indians, now 
dead, said that the mouth of the old river was out at Treaty Rock, 
opposite Allen's. 

On the part of the appellees a number of white men testified as to 
the condition of the river at différent periods between 1868 and the 
time of the trial. One witness testified that as early as 1868, when he 
was 6 years of âge, he went up the river, and that there was a chan- 
nel running down past the cottonwood trees into the bay, and another 
along the old channel, and that the water went both ways, leaving an 
island between, and that the same so continued to his knowledge until 
1873. Another testified to being on the river in a canoë as early as 
1872 or 1873, when he was a boy 11 or 12 years of âge, and that his 
recollection is that he came down the main flow of the river that had 
the greatest volume of water, past the Indian village and the cotton- 
woods, and south into the bay. He testified to being on the river in 
255 F.— 17 
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later years up to 1882, and that the main channel remained the same, 
although some water continued to flow in the old channel past the 
Hedge donation claim. Another witness testified that as a deck hand 
on a steamer he occasionally entered thé Nooksack river aS early as 
1882; that when thé tide was out there wâs very little water in the 
channel near the Hedge claim ; that if the tide was high the boat 
would enter by that channel, but if it was low it would enter the main 
channel on the west side of the land in controversy. A woman tes- 
tified to going up the river by canoë at times in the years 1870, 1872, 
and up to 1876, and that she entered the river at some point below the 
church on the réservation, and that she never observed a channel mak- 
ing off to the eastward. Another witness was engaged in occasionally 
carrying passengers and freight on the river for a period of 4 years, 
beginning with the year 1870. He testified that the mouth of the river 
was near the church, but that the other channel was also used. "We 
would go in first in one channel and then in another. Sometimes one 
would hâve greater water than the other, very changeable." Another 
testified that in 1876 there were two channels, and that he could not 
say which was the largest or which was most used. 

The appellees mainly rely upon the testimony and the map of John 
M. Snow, who, in the year 1873, under the direction of the surveyor 
gênerai, surveyed the réservation. The map of the survey omits the 
land in controversy and fixes the easterh boundary of the réservation 
along the shore of the channel running south from the cottonwood 
trees. Snow's contract was to mark the exterior boundaries of the rés- 
ervation and subdivide ail the arable lands into 40-acre tracts. He 
testified that he was not concerned with anything below the meander 
Une, and that he was not concerned with fixing the mouth of the Nook- 
sack river. He testified that the mouth of the main channel of the 
river was at that time in the neighborhood of the church. On the 
map of his survey appear dotted lines surrounding two parcels in the 
bay at the mouth of the river, which lines, he testified, would indicate 
mud flats. He denied, however, that he had made the lines, and he 
testified that he could not explain their présence on the map. The 
dotted lines suggest the présence of a channel in front of the Hedge 
claim, and a middie channel, as well as the channel which Snow tes- 
tified was the main channel in 1873. 

The conclusion of the court below was influenced also by an entry 
iri the field notes of the survey of the Hedge donation land claim, made 
in March, 1861, which tends to indicate that at that time the mouth 
of the river was at the southwest corner of the Hedge donation claim. 
It is true that the field notes place the southwest corner of the dona- 
tion claim "at the mouth of the Lummi river, and doubtless the sur- 
veyor was of the opinion that the mouth of the river was at the shore- 
ward boundary of the lands which are in controversy in this suit. 
He made other field notes, however, which indicate that he considered 
the old channel, running eastward and along the south front of the 
Hedge donation claim, a continuation of the Lummi river. Thus in 
establishing the southeast corner of the claim, which is a mile east- 
ward f rorh the southwest corner, his field notes say : 
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"TUis corner Is under water at high tide, and is overflovved at times by tlie 
river." 

Again, in the field notes of a survey of sections 7, 8, 17, and 18, 
township 38, made by the same surveyor in 1859, he set "meander post 
on bank of bay or river" for corner to fractions 17 and 18 south of 
the Hedge donation claim and about midway along its southern boun- 
dary. 

It is to be observed that in ail the évidence produced by the appel- 
lees, no information is furnished as to the location of the mouth of 
the river at any time prior to the year 1868. The appellants, on the 
other hand, hâve produced évidence of its position in the year 1855, 
the year in v/hich the treaty was made. That évidence, uncontradicted 
and unimpeached, and sustained as it is by the hydrographie maps 
which the court below, erroneously as we think, discréditée!, together 
with the proof of the gênerai understanding of the Indians that the 
treaty fixed the eastern line of their réservation on a line running from 
Point Francis to Treaty Rock, is sufficient to sustain the contention of 
the appellant that the eastern mouth of the river was in 1855 at or near 
Treaty Rock. 

[3] The appellees invoke the rule that grants by the government of 
public lands bounded on streams or other waters without réservation 
or restriction are to be construed in accordance with the laws of the 
State if the land lies within a state, or in accordance with the common 
law if it lies within a territory, and contend that a réservation to In- 
dians of land on tidewater in Washington Territory is presumed to 
extend to high-water mark only. But it is not disputed that the gov- 
ernment had the power to grant for Indian réservations or for oth- 
er purposes lands to low-water mark. In Shively v. Bowlby, 152 U. 
S. 1, 48, 14 Sup. et. 548, 566 (38 L. Ed. 331), the court said: 

"We eannot doubt, therefore, that Congress bas the power to inake grants of 
lands below high-water mark of navigable waters in any territory of tha 
United States, whenever it becomes necessary to do so In order to perfonn 
international obligations, or to effect the improvement of such lands for tlie 
promotion and convenience of commerce with foreign nations and among 
the several states, or to carrj- ont other publie purposes appropriate to the 
objeets for which the United States holds the territory." 

In Heckman v. Sutter, 119 Fed. 83, 55 C. C. A. 635, this court said: 

"The prohibition contained in the act of 1884 against the disturbanee of 
the use or possession of any Indian or other person of any land in Alaska 
claimed by them is sufficiently gênerai and comprehensive to include tidelands 
as well as lands above high-water mark. * * • The fact that at that time 
the Indians aud other occupants of the country largely made their living by 
fishing was no doubt well kuown to the législative branch of the government." 

The intention to reserve to the Indians the possession of the land 
to low-water mark is made évident by the terms of the proclamation, 
for one of the courses on the west side of the island runs "to the 
low-water mark on the shore of the Gulf of Georgia, then southerly 
and easterly along the said shore with the meanders thereof, across 
the western mouth of Lummi river, and around Point Francis." The 
next course is "thence northeasterly to the place of beginning." There 
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was no occasion to mention low-water mark on the east side of the 
island, for if, as we hâve found, the place of heginning was in fact 
at Treaty Rock, the last line of the description includes within the 
boundaries ail the la,nds hère in controversy. 

[4] It is not to be supposed that in making the treaty the govem- 
ment intended to take from the Indians any of the rights they had 
theretofore enjoyed in the island of Chah-choo-sen. In Gaines v. 
Nicholson, 9 How. 356, 364 (13 h. Ed. 172), the court said of the 
Indians' right of occupancy in such a réservation : 

"It was so much carved out of the territory ceded, and remalned to the 
Indian occupant, as he had never parted with it. He holds, strictly speaking, 
not under the treaty of cession, but under his original title, confirmed by the 
Government in the act of agreeing to the réservation." 

In United States v. Winans, 198 U. S. 371, 383, 25 Sup. Ct. 662, 
49 L. Ed. 1089, the court held that the right of taking fish in the Co- 
lumbia river and the right of erecting temporary buildings for curing 
them, reserved to the Yakima Indians by treaty, was not a grant of 
right to the Indians, but a réservation by them of rights already pos- 
sessed and not granted away by them. In the Enabling Act, by which 
the territory of Washington was admitted into the Union (Act Feb. 22, 
1889, c. 180, § 4, 25 Stat. 676), the people of the newly created state 
were required to agrée and déclare that they forever disclaim ail right 
and title — 

"to the unappropriated public lands lying within the boundaries thereof, and 
to ail lands lying within said limits owned or held by any Indian or Indian 
tribes; and thatuntll the title thereto shall hâve been extingulshed by the 
United States, the same shall be and remain subject to the disposition of the 
United States and said Indian lands shall remain under the absolute jurisdlc- 
tion and control of the Congress of the United States." 

[5] We are unable to assent to the proposition that, because ar- 
ticle 7 of the treaty reserves to the Président at his discrétion the pow- 
er thereafter to remove the Indians from the réservation, the officiai 
survey of 1873 was in effect a removal of the Indians from the lands 
in controversy. The power to survey the lands so reserved in the 
treaty was the power to cause the whole or any portion of the reserved 
lands to be surveyed into lots, and to assign the same to individuals 
or familles for permanent homes. The land in controversy was not 
adapted to such individual use, and there was no occasion to survey 
it, or to take from the Indians on the réservation the common right to 
use it for the purposes of fishing and digging shellfish, or other pur- 
poses, and the surveyor gênerai, in causing the survey to be made, had 
no authority to exclude any of the reserved lands from the boundaries 
of the réservation. The error in failing to extend the survey so as to 
include the lands in controversy cannot préjudice the rights of the In- 
dians. Moss v. Ramey, 239 U. S. 538, 36 Sup. Ct. 183, 60 L. Ed. 
425 ; Scott v. Eattig, 227 U. S. 229, 33 Sup. Ct. 242, 57 L. Ed. 490, 
44 E. R. A. (N. S.) 107 ; United States v. Hutchings (D. C.) 252 Fed. 
S41. 

The decree is rêver sed, and the cause is remanded, with instructions 
to enter a decree as prayed for in the appellant's bill. 
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DELAWARE, L. & W. B. CO. v. PEOK. 

(Circuit Court ot Appeals, Second Circuit. December 11, 1918.) 

No. 16. 

L CoMMriECE <S=327(7) — Injuet rsr "Interstate Commerce." 

Emplo3'é, in a local swltchlng crew at station in New Jersey, injured 
while setting brak» on opea coal car being swltched between sidings, car 
having corne from Pennsylvanla conslgned to company In New Jersey, 
held not engagea in "Interstate commerce," to bring hls case withln 
fédéral Satety Appllance Act (Coinp. St. jj 8605 et seq.). 

[Ed. Note. — For othcr définitions, see Words and Phrases, First and 
Second Séries, Interstate Commerce.] 

2. Courts (S=489(»%) — Masteu and Servant <®=351, 396 — Injuries to 'Raitt 
BOAD Servant — Fédéral Safett Appliancb Act — "Wobkmen's Compen- 
sation Act. 

Member ot railroad's local swltchlng crew, Injured in Intrastate com- 
merce in New Jersey, while setting fcrake on car, held entltled to recover 
against railroad under fédéral Safety Appliance Act (Comp. St. § 8605 et 
seq. ) , not in the fédéral court under the fédéral Employers' Liability Act, 
but only In the court of common pleas of the county of New Jersey which 
would hâve jurisdiction in a civil cause, there having been no provision in 
contract of employment that Workmen's Compensation Act of New Jersey 
(P. L,. 1911, p. 134), as amonded. by Act N. J. Aprll 1, 1913 (P. L. p. 302), 
should not apply, and he having glven no such notice to railroad before 
accident. 

8. Master and Servant <&=>111(1) — Fédéral Safett Appliance Act — ^Action 
roH Damages. 

Fallure to comply with fédéral act requirlng hand brakes (Comp. St. 
§ 8618) renders railroad company llaWe for Injuries to a switchman re- 
sulting from such violation, though the only punishment flxed by the stat- 
uts Is a penalty recoverable at the suit of the United States. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by Richard G. Peck against the Delaware, Lackawanna & 
Western Railroad Company. To review judgment for plaintiff, de- 
fendant brings error. Reversed. 

A. J. McMahon and WilHam S. Jenney, both of New York City 
(Douglas Swift, of New York City, of counsel), for plaintiff in error. 

Edwin J. McCrossin and Vine H. Smith, both of New York City, 
for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges, 

WARD, Circuit Judge. This is a writ of error to a judgment upon 
the verdict of a jury in favor of the plaintiff for damages and costs 
in the sum of $25,057.31, for loss of left hand and of left leg below 
the knee, sustained by him while in the defendant's employment. The 
action is brought under the fédéral Employers' Liability Act (Comp. 
St. §§ 8657-8665). At the time he sustained the injuries in question 
the plaintiff was one of the local switching crew at Delawanna Sta- 
tion, N. J., and was setting the brake on an open coal car which was 
being switched from a siding back of the station known as the "Old 
Switch" to another siding on the other side of the main tracks known 

^=9For otber cases see same toplc & KEY-NUMBEH in ail Key-Numoered Digests & Indexes 
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as the "Hart Siding." The plaintiff alleged that the brake and brake 
step of the coal car were defective, which made the défendant ab- 
solutely liable under the fédéral Safety Appliance Act (Comp. St. 
§ 8605 et seq.), and also hable under the fédéral Employers' Liabil- 
ity Act because of the négligence of the engineer in giving the car a 
violent lurch. We will assume that the plaintiff has established ail 
his charges of négligence. 

[1] The first question to be considered is whether the plaintiff was 
at the time in question engaged in Interstate commerce. The car came 
from Knoxdale, Pa., consigned to the Thomas A. Hart Company at 
Delawanna. That company was building a highway crossing for the 
défendant under a contract which required the défendant to transport 
and deliver to the company ail materials to be used in the work, free 
of freight charges; the company to pay ail demurrage charges in ac- 
cordance with the defendant's rules. 

Saturday morning, September 16, 1916, at 5 a. m., the car arrived 
at Delawanna and was put pn a siding known as the "Old Switch." 
Between 9:30 and 10 a. m. the superintendent of the Hart Company 
directed the car to be placed at the stub end of that switch, which was 
donc. 

On Monday, September 18, the superintendent directed the car to 
be moved to Hart's Siding and the accident happened while this was 
being done. Thèse movements were within the yard limits of Dela- 
wanna. The Hart Company receipted for the coal September 16 and 
paid demurrage in accordance with the defendant's rules of one dol- 
lar a day after the expiration of 48 hours from 7 a. m. of that date 
until the car was unloaded. Upon the undisputed facts we think the 
plaintiff was not engaged in Interstate commerce, that the Interstate 
journéy had ended at least when the car was olaced by the direction 
of the Hart Company at the stub end of the old switch, and that the 
judge should bave so held as matter of law. Ail switching thereafter 
in the yard for the convenience of the consignée was intrastate com- 
merce. This is in accordance with our understanding of the décision 
of the Suprême Court in L,ehigh Valley Railroad Co. v. Barlow, 
244 U. S. 183, 37 Sup. Ct. 515, 61 I^. Ed. 1070, reversing the décision 
of the Court of Appeals of the state of New York; Mr. Justice Mc- 
Reynolds saying: 

"Basing his clalm upon the fédéral Employers' Wability Act, défendant In 
error sought damages for Personal injuries. The New York Court of Appeals 
affirmed a judgment in his favor (214 N. Y. 116 [107 N. E. 814]), and the ques- 
tion now presented is whether there is évidence teiiding to show that he was 
Injijred while engaging in Interstate commerce. The accident occurred July 
27, 1&12, when, as member of a switching crew, he was assisting in placing 
three cars contalnlng supply coal for plaintiff in error on an unloading trestle 
within its yards at Cortland, N. Y. Thèse cars belonged to it and with their 
contents had passed over its line from Sayre, Pa. After being received in the 
Cortland yards — one July 3 and two July 10 — they remained there upon sid- 
ings and switches until removed to the trestle on the 27th. 

"We think their Interstate movement terminated before the cars left the 
sidings, and that while removing them the switching crew was not employed 
in Interstate conmierce. The essential facts in Chicago, Burlington & Quincy 
R. R. Co. V. Harrington, 241 U. S. 177 [36 Sup. Ct. 517, 60 T.. Ed. 941], did not 
materially difEer from those now presented. There we sustaiued a recovery by 
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an employé, holding he was not engaged in Interstate commerce; and that 
décision is In conflict with the conclusion of the Court of Appeals. The judg- 
ment under review must be reversed, and the cause remanded for further pro- 
ceedings not inconsistent with this opinion." 

The plaintifï relies greatly on Penna. v. Donat, 239 U. S. 50, 36 
Sup. Ct. 4, 60 L. Ed. 139, which was decided on motion to dismiss or 
affirm, on authority of New York Central & Hudson River R. R. Co. 
V. Carr, 238 U. S. 260, 35 Sup. Ct. 780, 59 L. Ed. 1298. The report 
is very brief, but an examination of the record in the Circuit Court of 
Appeals discloses that the plaintifï, a yard conductor in charge of a 
switching crew, was directed to take two interstate cars from a train 
and place them upon Olds' private switch track Connecting with the 
yard. To do this it was necessary to remove from that switch two 
empty cars which had been used in interstate commerce. While the 
plaintifï was arranging for this at 11 o'clock at night, he fell into an 
unguarded and unlighted hole, and the court left it to the jury to say 
whether he was, under ail the circumstances, engaged at the time in 
interstate commerce. This was on the principle, stated by Mr. Justice 
Lamar in the Carr Case, that railroad employés frequently pass on 
the same day from intra to inter state commerce and vice versa under 
circumstances under which it is difficult to draw the Une. We do not 
think this applies to the présent case. 

[2, 3] But it is contended that, even if the plaintifï were engaged in 
intrastate commerce, the défendant is absolutely liable under the féd- 
éral Safety Appliance Act, without regard to any question of négli- 
gence, because the car was not equipped with an efficient hand brake 
and proper brake step. This act laid down requirements as to rail- 
road equipment with which ail carriers engaged in interstate commerce 
must comply under the penalty of $100 for each and evety violation. 
Of course, one of the class intended to be protected by the act injured 
by the failure of a carrier to comply with it is entitled to recover dam- 
ages (Texas & Pacific Railway Co. v. Rigsby, 241 U. S. 33, 36 Sup. 
Ct. 482, 60 L. Ed. 874), but not under the fédéral Employers' Liability 
Act, unless he were at the time engaged in interstate commerce, which 
this plaintifï was not. 

The plaintifï's employment and injury both took place in the state 
of New Jersey. His theory is that for injuries resulting from a vio- 
lation of this act he may recover damages in a common-law action 
brought wherever he can serve the défendant. But master and serv- 
ant together constitute a relation or status, which involves màny mu- 
tual rights and duties not expressed in the spécifie contract of employ- 
ment. That contract fixes, among other things, the kind, place, and 
time of employment, and the compensation. The définition and ex- 
tent of the relation itself are fîxed by the law of the state where it was 
established, but Congress bas written into it, in the case of railroad 
companies and their employés, this additional feature on which the 
plaintifï relies. The state of New Jersey has defined the rights and 
duties of the relation of master and servant by the Workmen's Com- 
pensation Act (chapter 95, Laws 1911, as amended by chapter 174, 
Laws 1913), which we regard as excluding ail other jurisdictions. 
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Section II régulâtes élective compensation without regard to the nég- 
ligence of the employer, and subsection 9 provides that every contract 
o£ hiring shall be presumed to bave been made with référence to sec- 
tion II unless there be an express statement in writing as a part of 
the contract or by either party to the other prior to any accident that 
it is not intended to apply. So also either party may terminate the ap- 
plication of section II by giving 60 days' notice in writing to the other 
before any accident. 

The answer sets up this act as a défense, and allèges that there was 
no provision in the contract that section II should not apply, and that 
the plaintiff had given no such notice to the défendant before the ac- 
cident ; wheref ore he could not maintain the action. At the trial the 
défendant ofïered to prove thèse allégations, but the court refused to 
permit it, and the défendant excepted. We think this was error. The 
New Jersey act créâtes a system to be enforced by the court of com- 
mon pleas of the county of New Jersey which would hâve jurisdiction 
in a civil case. The employé is required to give notice of the injury 
to the employer within a fixed time. The compensation to be paid for 
the loss of a leg or of a hand is a fixed proportion of the employé's 
daily wages for a fixed number of weeks, and this compensation may be 
commuted by the court of common pleas into one or more lump sums. 
That court is also to settle, at the request of either of the parties, any 
dispute about compensation. For thèse reasons we are of the opin- 
ion that the plaintiff cannot maintain this action in the District Court 
for the Southern District of New York. There are some décisions of 
the courts of New York to a similar effect. Albanese v. Stewart, 78 
Mise. Rep. 581, 138 N. Y. Supp. 942; Lehmann v. Ramo Films, 
Inc., 92 Mise. Rep. 418, 155 N. Y. Supp. 1032; McCarthy v. Mc- 
Allister Steamboat Co., 94 Mise. Rep. 692, 158 N. Y. Supp. 563; 
Verdicchio v. McNab, 178 App. Div. 48, 164 N. Y. Supp. 290. 

The judgment is reversed. 



JELKE V. TJNITED STATES and eight other cases. 

(Circuit Court of Appeals, Seventli Circuit. Marcli 2, 1918. Kehearlng 
Denied December 10, 1918.) 

Nos. 216Si 2170-2176, 2220. 

1. CoNSPJEAOY <Ê=>43(10) — ^Indictment — SurriciENCY. 

An indictment for conspiracy to defraud the United States of the spé- 
cial tax of 10 cents per pound, imposed on manufacturers o£ colored oleo- 
margarine, considered, and held sufficient. 

2. Indictment and Information <g=>55 — Rules of ConsteiDotion. 

By modem décisions the rules governing crlminal pleadlngs hâve be- 
come less technical and more practical, but no less protective to the ac- 
cased. 

3. Indictment and Infoemation <s='110(4) — Sufficiency — Ciiaeging Of- 

fense IN Languaqk of Statute. 

An indictment is suffldent which charges a statutory crime substan- 
tially in the words ol' the statute, except in cases where other prece- 

(g=»,For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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dents hâve been finnly established in analogous offenses at common law, 
or where such a charge would not fairly Inform the aecused of the nature 
of the charge against him. 

4. INDICTMENT AND iNrORMATION <S=>110(10)— STATUTORT IiANQTJAGE — OON- 

SPIBACT. 

An Indictment for conspiracy under Oriminal Code, § 37 (Comp. St. S 
10201), is sufficient i( It foUows the language of the statute and contains 
a sufficient statement of an overt act, except when the object of the con- 
spiracy is in itself lawful, where the means must be set forth with such 
partieularity as to disclose their illegality and the criminal intent, and 
except also where the conspiracy is to defraud the govemment in such 
manner that a detalled statement of the means and time and place is nec- 
essary to fairly inform défendant of the character of the offense. 

5. Conspiracy <S=43(6) — Indictmekt — Sufficienoy. 

A crime whlch is the object of a conspiracy need not be described 
with the same partieularity in an indictment for the conspiracy as in an 
indictment for such crime Itself. 

6. liNUlCTMENT AND INKOUMATION <©=>111(1) — ISWCTMENT — NeGATIVING EX- 

CEPTIONS IN Statute. 

An indictment for conspiracy to violate a statute need not négative an 
exception created by a proviso In the statute. 

7. Conspiracy <S=47 — Criminal Pbosecution — Evidence. 

In conspiracj' cases the proof must, from the nature of the charge, con- 
sist largely of circumstantial évidence, and the conspiracy may be es- 
tablished by Inferences to be fairly drawn from the faets proved. 

8. Cbiminal Law <S=5829(1) — Trial — Instructions. 

The refusai of requested Instructions, although stating correct propo- 
sitions, is not réversible error, where the charge given fairly and cor- 
rectly présents the issues. 

9. Ckiiiinal Law <S^822(12) — Instetjctions as a Whole. 

Instructions relating to testimony of accompllees, viewed In the light of 
the entire charge, held to contaln no réversible error. 

10. Criminal Law <©=»371(1, 12) — Otheb Acts — Motive — Intent. 

In a prosecutlon for conspiracy to violate a statute, it was wlthln me 
discrétion of the court to admit évidence of acts by défendants prior to 
the taking effect of the particular statute to «how motive and intent, 
whei-e they were closely connected with and were similar to subséquent 
acts, and where a similar statute was then In force. 

11. Oriminal Law <®=»371(1) — Other Acts — Evidence op Intent. 

In a prosecution for conspiracy to defraud the govemment of taxes 
on oleomargarine, a state statute prohibiting the sale of colored oleo- 
margarine held admissible as throwing light on défendants' Intent, in 
connection with évidence that défendants sold to certain retailers Incon- 
siderable quantities of colored oleomargarine, and further évidence tend- 
Ing to show that they subsequently sold to the same purchasers large 
quantities of uncolored, whlch the purchasers colored and used to refill 
the original higher tax stamped packages. 

12. WiTNESsES ig=s267 — Cboss-Examination — Discrétion. 

The extent to which cross-examination of witnesses should be allowed 
in a criminal case Is largely within the discrétion of the trial judge. 

13. Witnesses (§=260, 263 — Examination — Calucno Attention to Formes 

Testimony. 

When the court. In the trial of a criminal case, Is convinced that a 
witness Is "convenlently forgetful" of matters to which he testified be- 
fore the grand jury, the trial judge is justified on his own motion In 
having the previous testimony read to the witness, not in the présence 
of the jury, and again placing him on the stand. 

Maclt, Circuit Judge, dissenting. 
®=>Fo; otber cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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In Error to the District Court of the United States for the Eastern 
Division of the Northern District of IlHnois. 

Criminal prosecution by the United States against John F. Jelke, 
Harry E. Hitchiris, WilHam M. Steele, Hugh l3. Cameron, William 
E. Lillard, William P. Jackson, Fred Rapp, E- B. Tullis, Francis M. 
Eowry, and four others. From judgments of conviction, the défend- 
ants named separately bring error. Affirmed. 

The nine plaintiffs in error and four others vvere Indicted by the grand 
jury, charged with the crime of conspiracy to defraud the United States out 
of the ten cents per pound tax due by law upon certain colored oleomargarlne, 
uslng means set forth in the indictment and hereinafter more partlcularly 
descrihed. 

Of the thirteen défendants jolntly charged with the offense, one, Phllemon 
Berry, was never apprehended; the défendant Harvey P. McFarland was 
acQultted by the jury, and the two défendants Abner D. Mize and O. S. Mar- 
tin were dismissed upon order of the court. The remalnlng défendants were 
found gullty by the jury, and each was sentenced to pay a heavy fine. The 
défendants Francis M. Lowry and John F. Jelke were also sentenced to the 
penltentlary foi* the terms of one and two years respectlvely. 

Each plalntiff in error separately obtalned a wrlt of error to revlew thls 
judgment. ; 

The indictment is as follows (the paragraphlng is arbltrary, and for con- 
venience sake follows • the eopy as it appears in the brief of plaintiffs in 
error) : 
Section. '"^^^ Indictment. 

1 In the District Court of the United States of America for the Northern 

District of Illinois, Eastern Division. 

Northern District of Illinois, Eastern Division — Set. 

The grand jurors for the United States of America impaneled and 
sworn in the District Court of the United States for the Northern Dis- 
trict of Illinois, and inquirlng in and for the Eastern Division of said 
Northern District, upon their oath présent that, 

2 upon, the flrst day of January, in the year nineteen hundred and three, 
and eontlnuously from that day to the date of the return of thls indict- 
ment into open court, and therefore eontlnuously from the first day of 
August, in the year nineteen hundred and eight, to the flrst day of July, 
in the year nineteen hundred and eleven, 

3 one John F. Jelke, one Francis M. Ix)wry, one Abner D. Mize, one Phlle- 
mon Berry, one Harry E. Hitchins, one William M. Steele, one Harvey P. 
McFarland, one Hugh D. Cameron, one William L. Lillard, one William 
P. Jackson, one BYed Rapp, one L. B. Tullis (whose Christian name is to 
the said grand jurors unknown), and one O. S. Martin (whose Christian 
name is to the said grand jurors unknown), each late of the city ot 
Chicago, 

4 in said Eastern Division of the Northern District of Illinois, hereinafter 
in this indictment ref erred to as the défendants, at the city of Chicago, 
in the said division and district, 

5 unlawfully, willfully, knowlngly, and feloniously hâve combined, con- 
spired, confederated and agreed together to defraud the said United 
States of the tax by law provlded to become due to the said United States 
of ten cents pér pound upon certain oleomargarlne, artlflcially colored 
to look like butter of a shade of yellow, 

6 which the défendants, throughout said period of time, agreed they 
should cause to be manufactured, produced and sold, and removed for 
consumptlon and use from the place of manufacture, 

7 which oleomargarlne the défendants agreed and intended they would 
cause to be manufactured by the addition to and the mixlng with oleo- 
margarlne which was subjeet by law to a tax of one-fourth of one cent 
per pound, (commonly called whlte oleomargarlne or whlte goods), of 
artificial coloration which would cause it to look like butter of a shade 
cl y«llow. 
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Section. 

8 and, as a part of said conspiracy, tho sald défendants agreed that they 
woiild cause divers individuals, to wit, William A. Dwan, Benjamiu 
Balch, Henry F. Marhoefer, Cliarles K. Keiiyon, Charles E. Zurn, Anton 
T. Peterson, Frank S. Goll, William A. Schaefer, Edward Marhoefer, 
Harry H. Kendall, Sherwood W. Alger, Eugène Salvo, Fred Marhoefer, 
and J. G. Paule (whose Christian nanie is to the said grand jurors un- 
known), and other persons too numerous to be hère named, 

9 at divers times and on divers days throughout said period of time, 

10 to add to and mix with the said white oleomargarine artlflcial coloration 

to cause it to look llke butter of a shade of yellow, 
H which white oleomargarine and which artlflcial colorlng matter to cause 

it to look like butter of a shade of yellow, 

12 the said défendants agreed among themselves to furnish and cause to be 
furnished 

13 to the said William A. Dwan, Benjamin Balch, Henry F. Marhoefer, 
Charles R. Kenyon, Charles R. Zurn, Anton T. Peterson, Frank S. Goll, 
William A. Schaefer, Edward Marhoefer, HaiTy H. Kendall, Sherwood W. 
Alger, Eugène Salvo, Fred Marhoefer, and J. G. Paule (whose Christian 
name is to the said grand jurors unknown), and other persons too numer- 
ous to be hère nanied, 

14 and further as a part of said conspiracy, the défendants agreed among 
themselves 

15 (a) to furnish to the said Individuals last above named and refeired to, 
tub linersi to be used by the said individuals last above named and re- 
ferred to in packing in tubs the said oleomargarine after the addition of 
artlflcial coloration causing It to look like butter of a shade of yellow as 
aforesaid, and wrappers of paper to be used by the said individuals last 
named and referred to in packing In pound packages and packages of 
otlier weight the said oleomargarine after It had been artlficially colored, 
as aforesaid, 

16 and further as a part of said conspiracy, 

17 (b) to cause the sald individuals last named and referred to to sell and 
furnish for profit to consumers and persons other than thelr own familles 
and reniove for consumption and use Irom the place where such colorlng 
matter was added to and mixed with sald oleomargarine, the said oleo- 
margarine thus artificially colored, 

18 without paying and causing to be paid, 

19 and Intending that they, the défendants, and the sald individuals, last 
hereinabove named and referred to, should not pay to the United States, 
and Intending that no payment whatever should be made by any person, 
firm or corporation to the said United States of, the tax, which would 
then, to wit, at the time of such removal for sale and for consumption 
and use, as aforesaid, beeome due to the said United States, to wit, the 
tax of ten cents per pound, as provlded by law, 

20 and Intending that the sald United States should be defrauded out of 
the money by law due the said United States for such tax. 

21 And the grand jurors aforesaid, upon thelr oath aforesaid, do further 
présent, that In pursuance of the said conspiracy and In order to efCect 
the object of the same, the said défendants* on, to wit, the eleventh day 
of October, In the year nineteen hundred and nine, at the city of Chicago, 
in the division and district aforesaid, knowingly, willfully and feloniously 
delivered and caused to be delivered to the said William A. Dwan, a 
large quantlty, to wit, nine hundred and sixty pounds, of white oleomar- 
garine and suffleient colorlng matter to color the same to look like butter 
of a shade of yellow. 

22 (Same as section 21 down to star), on, to wit, the eleventh day of Oc- 
tober, in the year nineteen hundred and nine, at the city of Chicago, In 
the division and district aforesaid, knowingly, willfully, and feloniously 
delivered and caused to be delivered to the said Benjamin Balch, a large 
quantlty, to wlt, eighty pounds of white oleomargarine and sufficlent 
coloring matter to color the same to look like butter of a shade of yellow." 
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Paragraphs 23 to 38, inclusive, allège défendants at différent tlmes and at 
différent places delivered large quantlties of white oleomargarine with free 
coloring material to divers persons named therein. 

Section. 

39 "(Same as In section 37 down to the star) the said Harvey P. McFar- 
land (défendant herein) on, to wlt, the twenty-sixth day of August, in 
the year nlneteen hnndred and nine, at the clty of Chicago, in the division 
and district aforesaid, knowiiigly, wlUfully and feloniously did prépare 
and cause to be i)rei)iired a certain writing and ticket called a sales ticket, 
which was of the ténor followiug, to wit: 

Jo£n F. Jelke Co. City Sales 40 Date, 8/26/09. No. 4844. 

Chicago. 
Sold to New Clty Creamery 

4803 Ashland Ave. Ch'k'd by A. W. 
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Paragraph.s 40 and 41 are similar in purport to paragraph 39 and charge 
McFarland wilh having prepared a sales ticket to the Nevsr City Creamery on 
a date différent than that set forth in paragraph 39. 

42 "And so the grand jurors aforesiaid, upon their oath aforesaid, do say 
that the said John F. Jelke, Francis M. Tx)wrj', Abner D. Mize, Philemon 
Berry, Harry E. Hitchins, William M. Steele, Harvey P.' McFarland, 
Hugh D. Cameron, William U Llllard, William P. Jackson, Fred Rapp, 
L. B. TuUis, and O. S. Martin, in the manner and form aforesaid through- 
out the period of time from the first day of January In the year nlne- 
teen hundred and three to the first day of July, in the year nlneteen hun- 
dred and eleven, continuously hâve conspired, combined, confederated 
and agreed together to defraud the said United States in the manner as 
aforesaid; against the peace and dignity of the said TJnited States and 
contrary to the form of the statute of the same In such case made and 
provided." 

Assignments of error numbering 127 for a single plaintiff in error, covering 
some 79 pages of the record, vcill be divided Into five heads and set forth in 
the fore part of the .statement of facts, In order that it may be better imder- 
stood. 

Plaintiffs In error complain of the ruling of the court: (a) In holding the 
Indictment sufficlent. (b) In denying motion of plaintiffs In error to dismiss 
each défendant upon the ground that the évidence was not sufficlent to Justify 
a conviction, (c) In admitting évidence against the objection of the plain- 
tiffs in error, and in rejecting évidence offered by plaintiffs in error. (d) In 
giving instructions to the jury to which exceptions were taken, and in refus- 
ing instructions proposed by plaintiffs In error. (e) In maklng adverse rullngs 
during the trial upon various unusual questions and not covered by any one 
of the other assignments. 

It Is Impossible to accurately and brlefly picturé the record because of Its 
length. The trial lasted weeks, and testlmony covering thousands of pages 
was taken. A more detailed statement of the facts necessary to the considéra- 
tion; of each question raised will appear in the opinion, while a brief gênerai 
statement only is hère attempted. 
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Tlie Oleomîirgarine Act fAct Aug. 2. 1886, c. 840, 24 Stat. 209) as amended 
(Act May 9, 1902, c. 784, 32 Stat. 193), went into effect July 1, 1902, and its 
constitutionality was sustained in the case of McCray v. United States, 195 
'II. S. 27, 24 Sup. et. 769, 49 L. Ed. 78, 1 Ann. Cas. 561. Generally speaking, 
rthis act as amended imposed a tax of ten cents per pound upon oleomargarine 
,artificially colored to look lilîe butter, and one-fourth cent per pound upon 
wliite oleomargarine. Prier to the passage of tliis act a flat tax of two cents 
•.a jfoiind was imposed on ail oleomargarine, colored or uncolored. 

The more Important sections, so far as this case is concerned, are hère 
quoted : 

"Section 2. That for the purposes of this act certain manufactured sub- 
istantes, certain extracts, and certain mixtures and compounds, including such 
■mixtures and compounds wlth butter, shall be linown and designated as 
'oleomargarine,' namely : AU substances heretofore known as oleomargarine, 
oleo, oleomargarine oil, butterine, lardine, suine, and neutral ; ail mixtures 
and compounds of oleomargarine, oleo, oleomargarine oil, butterine, lardine, 
suine, and neutral ; ail lard extracts and tallow extracts ; and ail mixtures 
and compounds of tallow, beef fat, suet, lard, lard-oil, vegetable oil, annatto, 
and other coloring matter, intestinal fat, and offal fat made in Imitation or 
seaiblance of butter, or when so made, calculated or intended to be sold as 
butter or for butter." Comp. St. § 621(5. 

"Section 3. That spécial taxes are Imposed as foUows: Manufacturers of 
oleomargarine shall pay six hundred dollars. Every person who manufactures 
oleomargarine for sale shall be deemed a manufacturer of oleomargarine. 

"And any person that sells, vends, or furnishes oleomargarine for the use 
and consumption of others, except to his own family table without compen- 
sation, who shall add to or mix with such oleomargarine any artiflclal colora- 
tion that causes it to look like butter of any shade of yellow shall also be held 
to be a manufacturer of oleomargarine within the meaning of said Act, and 
subject to the provisions thereof. 

"Wholesale dealers in oleomargarine shall pay four hundred and eighty 
dollai's. * * * 

"Ketail dealers in oleomargarine shall pay forty-eight dollars. Every per- 
son who sells oleomargarine in less quantities than ten pounds at one time 
shall be regarded as a retall dealer in oleomargarine. * * » " Oonip. St. 
§ 5977. 

"Section 5. That every manufacturer of oleomargarine shall file wlth the 
ooUector of internai revenue of the district in whieh his manufactory is lo- 
cated such notices, inventories, and bonds, shall keep such books and render 
such returns of materials and products, shall put up such signs and attix such 
number of his factory, and conduct his business under such surveillance of 
offlcers and agents as the Commissioner of Internai Revenue, with the ap- 
proval of the Secretary of the Treasury, may, by régulation, require. But the 
bond required of such manufacturer shall be with surettes satisfactory to 
the coUector of internai revenue, and in a pénal suni of not less tban five 
thousand dollars; and the sum of said bond may be increased from time to 
time, and additlonal surettes required at the discrétion of the coUector, or un- 
der instructions of the Commissioner of Internai Revenue." 

"Section 8. That upon oleomargarine which shall be manufactured and 
sold, or removed for c-onsumption or use, there shall be assessed and coUected 
a tax of ten cents per pound, to be pald by the manufacturer thereof; and 
any fractional part of a pound in a package shall be taxed as a pound: Pro- 
vided, when oleomargarine is free from artlficial coloration tliat causes It to 
look like butter of any shade of yellow said tax shall be one-fourth of one 
cent per pound. The tax levied by this section shall be represented by coupon 
stamps; and the provisions of existing laws governing the engravlng, issue, 
sale, accountability, effacement, and destruction of stamps relating to tobacco 
and snuff, as far as applicable, are hereby made to apply to stamps provlded 
for by this section." Comp. St. § 6217. 

"Section 16. That oleomargarine may be removed from the place of manu- 
facture for export to a foreign country without payment of tax or affixing 
stamps thereto, under such régulations and the filiug of such bonds and 
other security as tlie Commissioner of Internai Revenue, with the approval 
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of the Seeretary of the Treasury, may prescrlbe. Every person who shall 
export oleomargarine shall brand upon every tub, firkin, or other package con- 
taining such article the word 'Oleomargarine,' in plain Koman letters not less 
than one-half Inch square." Comp. St. § 6228. 

"Section 20. That the Commissioner of Internai Revenue, wlth the approval 
of the Seci-etary of the ïreasury, may make ail needfnl régulations for the 
carrying Into effiect of this aet." Comp. St. § 6232. 

In 1897 the state of Illinois passed a statute (Lfiws 1897, p. 3) prohibiting the 
manufacture of colored oleomargarine in Illinois, and in the course of this 
trial this statute was, against the olyection of the plaintiffs in error, read in 
evldetce. Two of the Important sections of this state law read as follows: 

"Section 1. Be it enacted by the people of the state of Illinois, represented 
in the General Assembly, that for the purpose of this aet, every article, sul>- 
stitute or eompound, other than [that] whieh Is produced from pure milk or 
cream therefrom, made In the semblance of butter and designed to be used as 
a substitute for butter made from pure milk or Its cream, la hereby declared 
to be imitation butter: Provided, that the use of sait and harmless coloring 
matter for' coloring the product of pure milk or cream shall not be construed 
to render such product an imitation; 

"Section 2. No person shall coat, powder or eolor with annatto, or any 
coloring matter whatever, any substance designed as a substitute for butter, 
whereby such substitute or product so colored or compounded shall be made 
to resèmble butter, the product of the dalry." 

The John F. Jelke Company was organized as an Illinois corporation m 
1889, the stockholders being George P. Braun, John F. Jelke, and !>. V. Fitts ; 
they were also directors and offlcers. The corporate name of the company at 
this time was Braun & Fitts Company, and it succeeded to the business and 
purchased the assets of Braun & Fitts, a partnershlp. John F. Jelke in- 
creased his holdings Ih the company, and plaintifl in error F. M. Lowry be- 
came its secretary Iq 1902, and continued in that position thereafter, and was 
so acting at the time of the trial. The change in name of the corporation 
occurred in 1907. 

The George P. Braun Company is an Illinois corporation, and was organized 
December 5, 1904. In 1908 John F. Jelke became the owner of a large share 
of stock of this corporation, and shortly thereafter the directors were Ferdi- 
nand F. Jelke, F. M. Lowry, John F. Jelke, Jr., William M. Steele, and John 
F. Jelke. The record shows that both of thèse eompanles transacted a very 
large business, and that thelr principal place of business was at Chicago, 111. 

Plaintiffs in error were ail connected in some way with one of thèse two 
eompanles. John F. Jelke was secretary-treasurer and dlrcctor of the Braun 
& Fitts Company, later gênerai manager, and still later président and practl- 
cally the sole owner of the stock. His relations to the company were the same 
after it changed its name to the John F. Jelke Company. He also was the 
owner of over 80 per cent of the stock of George P. Braim Company and was 
director thereof ; his son being président. Francis M. Lowry was secretary 
of the Braun & Fitts Company, later known as the John F. Jelke Company, 
and was secretary and director and stockholder of George P. Braun Company. 
Prior to his officiai connection with the Braun & Fitts Company, he was crédit 
man and assistant manager of the company. PlaintifC in error William M. 
Steele was office and sales manager of John F. Jelke Company from 1908 to 
the time of the indictment, and was director and stockholder in George P. 
Braun Company. WSlliam P. Jackson, was manager of George P. Braun Com- 
pany from May 11, 1898, to June 30, 1911. Harry E. HItchins was salesmaa 
for Braun & Fitts Company, later known as the John F. Jelke Company, frouii 
May, 1902, to 1910. Hugh D. Oameron, was a former internai revenue officer, 
and then became salesman for Braun & Fitts Company, and remained in 
that capacity from 1905 to 1910. William L. Lillard was salesman for the 
John F. Jelke Company from 1907 to 1909. It. B. Tullis was salesman for 
Braun & Fitts Company for about nine years. Fred llapp was salesman for 
George P. Braun Company from 1907 to 1911. 

Abner D. Mize became a salesman for Braun & Fitts In 1900, and left that 
employment in 1906. O. S. Martin, a former internai revenue agent, became 
a salesman for the Braun & Fitts Company in 1901, later taking charge of the 
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New York branch of that company. Both Martin and Mize were discharged 
by the court on the ground that the statute of limitations liad run against the 
offense so far as they were concerned. Philemon Berry, a former internai 
revenue collecter, was for several years a saleisman for the John F. JelUe 
Company, but he was never apprehended. Harvey P. McFarland was assistant 
and later chlef shipping clerk for Braun & Fitts Company, serving in that 
capacity from 190O to the date of the indictment. He was found not guilty 
by the jury. 

To estaijlish its charge of conspiracy, the govemment attempted to show, 
and daims the évidence clearly established, a motive on the part of the plain- 
tiffs in error to commit the crime set forth in the indictment. It is claimed 
that this motive was established by showing: (a) That ail of the plaintlfCs 
in error were interested in increasing the sales of oleomargarine produeed by 
the factories of the Jelke companies. AU of the plaintiffs in error were either 
interested as stockholders or were salesmen who received commissions on sales 
made. (b) The testimony shows that in 3902, when the amended Oleomarga- 
rine Act went Into force, there was no developed business in uneolored oleo- 
margarine ; that the factories engaged lu manxifacturlng this product had pre- 
viously tumed out colored oleomargarine; that the consuming public was 
not at this time dlsposed to purchase the uneolored product (c) That at cer- 
tain seasons of the year, when the priée of butter was at its lowest, it was 
impossible to manufacture oleomargarine and sell it in compétition with butter 
and at the same time pay a ten cents per jKxund tax. In other words, colored 
oleomargarine could not compete in the market with butter in the summer 
time and pay a ten cent per pound tax. 

Having established the motive, the government produeed évidence tending 
to show a systematic and purposeful co-operation among the plaintiffs in er- 
ror, as well as a common plan and very similar means, to get the colored 
oleomargarine produeed by the Jelke factories upon the market without the 
payment of the tax of ten cents per pound thereon. 

This proof came from the lips of many witnesses, the majority of whom 
were at one time or another engaged in selling colored oleomargarine to con- 
sumers, in violation of the law. It is claimed that the évidence establishes a 
well-defined plan on the part of the plaintiffs in error to develop the business 
which was so unifornily followed as to indieate it was preconcerted, and con- 
sisted of salesmen of the Jelke Company (one or more of the plaintiffs in er- 
ror) approaching a retail merehant engaged in handling butter and similar 
products and proposing to him that he buy uneolored oleomargarine from the 
factory and engage in what was generally known, and throughout the tes- 
timony was described, as "moonshining" — that is, coloring oleomargarine 
without paying the ten cents per pound tax thereon. 

TTie govemment further claims that the testimony showed the plaintiffs in 
error, as well as the John F. Jelke Company and George P. Braun Company, 
participated actlyely in carrying out the conspiracy and provided the means 
by which the object of such conspiracy might be attained. Thèse means, 
among others, were: (1) The free distribution of coloring matter In bottlea 
and cans to ail purchasers of white oleomargarine. (2) The free distribu- 
tion of tub liners and top and bottom circles with the sale of white oleomar- 
garine. (3) The delivery of white oleomargarine in soft and pliable condi- 
tion, making it possible for the "moonshiner" to more readily color hls pur- 
chase. At the same time the colored oleomargarine was delivered in a hard 
State. (4) The delivery of white oleomargarine in tubs contalning two pounûs 
less than the tubs ordlnarily carried. This permitted coloring matter to be 
mixed with the white oleomargarine and the weight would then correspond 
to the usual weight, thereby more effectually preventing détection. (5) The 
uncaneeled stamps on tubs contalning colored oleomargarine were so proteeted 
as to permit the "moonshiner" to flll and reflU the same tub and prevent détec- 
tion in case a government inspector appeared. (6) The Jelke companies made 
false reports to the government as to the names of the actual purchasers of 
whité oleomargarine and the amoiuits thus purchased. Tlie names of 
bakeries, not requlring a govemment license, were given as large purchasers, 
when In fact no purchases by such bakeries were made. This, it is claimed, 
was to prevent the government from tracing the output or successfuUy prose- 
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cuting the "moonshiner." (7) "Moonshlners," arrested for violation of the 
law, were provided with bondsmen, légal counsel, and were assisted in other 
ways. (8) Delivery of oleomargarine in cheese boxes in place of oleomargar- 
Ine tubs; the delivery of goods in wagons bearing no name; the transfer of 
goods en route from factory wagons to other wagons; warnlng sent the 
"moonshiner" of prospective visits from revenue agents ; detalled Instruc- 
tions and advice to men known to be engagea In the "moonshlning" business 
as to the best methods and means of coloring white oleomargarine. 

The government contends that thèse varions means were adopted by the 
plaintiffs in error, and were used by them singly and sometimes jointly, very 
generally for several years. It is claimed that each and every one of the plain- 
tiffs in error participated, not once, but many times, in aecompllshing the 
end of the alleged conspiracy by the means indicated, and the statetnents made 
by the various co-conspirators to the "moonshlners" who testifled in the case 
established the preconeerted cominon plan, means and purpose as related 
above. 

The government further contends that the évidence showed that the otHcera 
of the Jelke eompanies called the salesmen together regularly (It is claimed on 
Saturday afternoons) where the plan of extending the business was discussed ; 
that such plan called for a constantly increasing number of cnstomera 
through the means heretofore set forth, and the salesmen were instructed to 
advance, If necessary, the différence between the retaller's license fee for 
selling colored oleomargarine over thé license fee charged for selllng uncolored 
oleomargarine. 

None of the plaintiffs In error testifled upon the trial In their own behalf 
either to dispute the statements made or to explain those susceptible of two 
Inferenees. On behalf of the plaintiffs in error, however, it is contended that 
each and every one of the so-called means or aets Involving one or more of 
such plaintiffs in error, Is explainable on the theory of the innocence of tne 
jilaintlffs in error of the crime charged. The government conceded that 
Braun & Fltts, the John F. Jelke Company, and the George P. Braun Com- 
pany had at ail times paid license fées as manufacturers and the ten cent 
and one-qiiarter cent per pound on ail oleomargarine manufactured and sold 
by them, and that ail the goods purchased by the "moonshlners" from such 
comjianies were tax paid acoording to law, and had been purchased and paid 
for at the time the "moonshlners" colored the oleomargarine. Plaintiffs in 
error showed that the furnishing of free coloring fluid to retailers was not 
illégal, but was in fact sanctioned by the rullngs of the Commissloner of In- 
ternai Revenue. 

The plaintiffs in error assailed the credibility of the government wltnesses 
and showed that many of them had been retail dealers who hàd colored oleo- 
margarine and sold It In violation of the law. It appeared from the teeti- 
mony that many of the government wltnesses had been granted immunity, 
others had pleaded guilty and were awalting sentence, whîle still others 
were serving their time in thé penltentiary. Such further statement of the 
fâcts as may be pertinent to the questions considered wlll appear In the 
opinion. 

John Barton Payne and William S. Forrest, both of Chicago, III., 
for plaintiffs in error. 

Charles F. Clyne and Henry W. .Freeman, both of Chicago, 111., for 
défendant in error. 

Before KOHLSAAT, MACK, and EVANS, Circuit Judges. 

EVAN A. EVANS, Circuit Judge (after stating the facts as above). 
Is the indictment sufficient? 

Plaintiffs in error appropriately and timely raised this question, and 
now claim that the "allégations set forth in the indictment do not con- 
stitute a conspiracy to defraud the United States." The indictment is 
assailed: 
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(A) Because of the defects in the allégations wherein it is sought to 
describe the conspiracy, and 

(B) Because of the defects in the allégations wherein it is sought to 
describe acts which are therein alleged to hâve been done to effect the 
object of the conspiracy. 

[1] Contending that the spécifie allégations following the gênerai 
charge of conspiracy in paragraph 5 of the indictment, limit and con- 
trol the gênerai allégations therein found, it is claimed the indictment 
is insufficient in so far as it attempts to charge the conspiracy for 
the following reasons: (a) Because net one of the défendants is al- 
leged to be a manufacturer of oleomargarine as defined by section 3 
of the act. (b) Because not one of the individuals named or unnamed 
therein was capable of defrauding or had the power to defraud the 
United States out of the tax of ten cents per pound. (c) Because 
the indictment lacks an allégation showing that the tax mentioned in 
section 19 of the indictment was the tax to become due upon the oleo- 
margarine thus artificially colored, or, if this be not accepted, it does 
not appear but what the divers persons and individuals referred to in 
section 17 did not intend to pay the tax. (d) Because the séries of 
thèse successive acts do not show the défendants agreed among them- 
selves to cause the individuals to do the things named in the indictment 
at a certain place or certain places within the territory of the United 
States, (e) Because the , indictment does not allège the period of 
time through which or the times which the said oleomargarine thus 
artificially colored was to be sold by the divers individuals. (f) Be- 
cause of the uncertainty as to the meaning of the verh "to cause," it 
having been used with différent meanings in the same indictment ; like- 
wise because of the uncertainty of the verb "to furnish," and because 
of the uncertainty as to whether the profit accruing from the sale of 
artificially colored oleomargarine was to be for the profit of the de- 
fendants or of the divers individuals, and because of the uncertainty 
arising out of the omission of the words "the défendants" or the words 
"said individuals" in section 18 of the indictment, and because from 
ail of the averments it is uncertain what is described in section 5 of the 
indictment as "certain oleomargarine artificially colored to look like 
butter of the shade of yellow," or what was referred to in section 17 
of the indictment as "said oleomargarine thus artificially colored." 

(B) The sufficiency of the indictment is also attacked because: (a) 
No act therein alleged to be "an act done to effect the object of the 
conspiracy" is shown to be such an act within the rule laid down in 
Hyde v. United States, 225 U. S. 347, 32 Sup. Ct. 793, 56 L. Ed. 1114, 
Ann. Cas. 1914A, 614. (h) Because it does not appear that any one 
of such overt acts was done after the conspiracy was formed. (c) 
Because the overt acts alleged to bave been committed in furtherance 
of such conspiracy were not suificiently described or particularized, 
in that they failed to identify the particular places or buildings in or 
at which the white oleomargarine and the coloring matter were de- 
livered. 

255 F. —18 
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The foregoing statement follows the order and anâlysis of thelearned 
counsel for plaintiffs in error. In support of thèse criticisms of the 
indictment under considération, we hâve been favored with a lengthy 
and elaborate brief, evidencing much learning and great industry, and 
containing a most complète collection of décisions bearing on the im- 
perfections of indicfments and the construction and définition of words 
and phrases, which in tum has invited a discussion by the court, which, 
if accepted, would resuit in an opinion un justifiable in length and in- 
volve the discussion of légal questions that are no longer moot. While 
perhaps instructive, we are convinced that many of the criticisms made 
are hypercritical and évidence scholastic ingenuity, but if adopted in 
this case, or applied to the average indictment, "would rightly bring 
odium upon the administration of justice in the minds of ail sensible 
people, whether learned in the law or not." 

[2] Décisions that reject technical objections to criminal indictments 
are not now the exception, and an overwhelming array of authorities 
may be found that call for libéral construction of criminal pleadings. 
A few are herewith collected. Harper v. United States, 170 Fed. 385, 
392, 95 C. C. A. 555; Ex parte Pierce (C. C.) 155 Fed. 663, 665; 
Peters v. United States, 94 Fed. 127, 131, 36 C. C. A. 105; United 
States v. Clark (C. C.) 37 Fed. 106, 107, 108 ; Rosen v. United States, 
161 U. S. 29rl6 Sup. Ct. 434, 480, 40 I.. Ed. 606; United States v. 
Ehrgott (C. C.) 182 Fed. 267, 270; Warren v. United States, 183 Fed. 
718, 721, 106 C. C. A. 156, 33 L. R. A. (N. S.) 800; Alkon v. United 
States, 163 Fed. 810, 812, 90 C. C. A. 116; Coffin v. United States, 
156 U. S. 432, 449, 15 Sup. Ct. 394, 39 h. Ed. 481 ; Ulmer v. United 
States, 219 Fed. 641, 134 C. C. A. 127. 

The rule by which the sufficiency of this indictment must be meas- 
ured is well set forth in Harper v. United States, 170 Fed. 385, 392, 95 
ce. A. 555, 562: 

"The raies governing criminal pleadings hâve beeome less technleal and 
more practical, but no less protectlve to the aeeused, slnee the Suprême Court 
in a séries of cases beginnlng in the year 1893, notably Dealy v. United States, 
152 U. S. 539 [14 Sup. Ct. 680, 38 I,. Ed. 545] ; Evans v. United States, 153 U. 
a 584 [14 Sup. et. 934, 38 L. Ed. 830] ; Dunbar v. United States, 156 U. S. 185 
[15 Sup. et. 325, 39 L. Ed. 390] ; Ooehran & Sayre v. United States, 157 U. S. 
286 [15 Sup. et 628, 39 L. Ed. 704] ; and Rosen v. United States, 161 U. S. 
29 [16 Sup. Ct. 434, 480, 40 L. Ed. 606]— has under varions circumstances de- 
clared that allégations In an Indictment are sufflclent if thelr meanlng is 'clear 
to the comnion understanding' ; that 'no impracticable standards of ï>articu- 
larity should be set up' ; that 'few indictments under the national banklng 
law are so skillfuUy drawn as to be beyond the hypercriticism of astute 
counsel' ; and that 'the entire indictment Is to bc- considered in determining 
whether tlie offense is fairly stated.' The libéral tendency of the doctrine 
so announced has been foUowed by this court in Clément v. United States, 149 
Fed. 305 [79 O. C. A. 243], Rinker v. United States, 151 Fed. 755 [81 C. C. A. 
379], Stearns v. United States, 152 Fed. 900 [82 C. C. A. 48], and Morris v. 
United States, 161 Fed. 672 [88 O. C. A. 532]." 

Section 37 of the Criminal Code, formerly section 5440, R. S., and 
now section 10201, U. S. Comp. St. 1916, reads as follows : 

"If two or more persons conspire either to commit any offense against the 
United States, or to defraud the United States iu any jnanner or for any 
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purpose, and one or more of sueh parties do any act to efCect tlie objeet of thé 
conspiracy, each of the parties to sueh eonspiracy shall be flned not more 
than ten thousand dollars, or imprisoned not more than two years, or both." 

The sufficiency of the allégations appearing in indictments attempt- 
ing to charge a violation of this section has' been challenged in the 
fédéral courts in so many cases that it is unnecessary to search else- 
where for précédents. The following leading cases throw much light 
upon the questions hère under considération, and an examination of 
them leads to the déduction of several gênerai rules that go far to- 
ward solving the objections made by the plaintiffs in error : See United 
States V. Moore (C. C.) 173 Fe-d. 122; Williamson v. United States, 
207 U. S. 425, 28 Sup. Ct. 163, 52 L. Ed. 278 ; Dealy v. United States, 
152 U. S. 539, 14 Sup. Ct. 680, 38 h. Ed. 545 ; United States v. Keitel, 
211 U. S. 370, 29 Sup. Ct. 123, 53 L. Ed. 230; United States v. Rabino- 
wich, 238 U. S. 78, 35 Sup. Ct. 682, 59 L. Ed. 1211 ; United States v. 
Hirsch, 100 U. S. 33, 25 L. Ed. 539; Curley v. United States, 130 
Fed. 1, 64 C. C. A. 369; United States v. Gooding, 12 Wheat. 460, 6 
h. Ed. 693 ; Rosen v. United States, 161 U. S. 29, 16 Sup. Ct. 434, 
480, 40 L. Ed. 606; Pettibone v. United States, 148 U. S. 198, 13 Sup. 
Ct. 542, 37 Iv. Ed. 419; Perrin v. United States, 169 Fed. 17, 94 C. 
C. A. 385 ; Dunbar v. United States, 156 U. S. 195, 15 Sup. Ct. 325, 39 
L. Ed. 390; United States v. Carll, 105 U. S. 611, 26 I.. Ed. 1135; 
United States v. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 31 h. Ed. 516; 
United States v. Cruikshank, 92 U. S. 542, 23 U- Ed. 588; United 
States V. Munday (C. C.) 186 Fed. 375 ; United States v. Munday, 222 
U. S. 175, 32 Sup. Ct. 53, 56 L. Ed. 149. 

The gênerai conclusions deducible from thèse cases are: (a) The 
conspiracy statute créâtes and defines an independent crime, and an 
offense against the statute is committed when "two or more pçrsons 
conspire" either (a) "to commit any offense against the United States," 
or (b) "to defraud the United States in any manner or for any purpose"^ 
etc., and (c) an overt act by one of the conspirators follows. 

[3] (h) An indictment is generally sufficient which charges a stat- 
utory crime substantially in the words of the statute, except in sueh 
cases where other précédents hâve been firmly established in analogous 
offenses at common law, or where sueh a charge would not fairly in- 
form the accused of the nature of the charge preferred against him. 

[4] (c) An indictment attempting to charge conspiracy is sufficient 
if it follows the language of the statute and contains a sufficient state- 
ment of an overt act to effect the objeet of the conspiracy, excepting 
where the objeet of the conspiracy is in itself lawful, and in sueh 
case the means must be set forth with sueh particularity as to disclose 
their illegality and the intended criminal intent, and except also those 
cases where the conspiracy is to defraud the government in a manner 
that would not permit of the défendants being fairly and reasonably 
informed of the character of the offense without sueh detailed state- 
ment of the means and the time and place being set forth. 

[5] (d) The antécédent crime, if any, which is the. end and objeet 
of the conspiracy, need not be described with the same particularity in 
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the Gonspiracy charge as in an indictment where th© crime itself and 
not the conspiracy to commit it is the offense charged. 

A wide différence between opposing counsel over two propositions 
explains mtich of the variance in their contentions. 

(a) The government contends that paragraphs 6-20 of the indict- 
ment set forth the meahs by which the conspiracy descrihed in para- 
graph 5 was to be effected, while plaintiffs in error contend thèse sec- 
tions contain a more spécifie and detailed statement of the conspiracy, 
and therefore control and hmit the gênerai charge of conspiracy found 
in section 5. 

(b) Plaintiffs in error attack the sufficiency of the allégations in 
paragraphs 6-20, even if tlie court should conclude that they are but 
a statement of the means which the plaintiffs in error adppted to 
carry their conspiracy into effect, and base their attack upon the omis- 
sions heretofore pointed out. The government, on the other hand, con- 
tends that thèse "means" (paragraphs 6-20), were not necessary allé- 
gations, but wére inserted to more fully apprise the plaintiffs iti error 
of the character of the charge preferred against them. 

Construing the whole indictment, we are of the opinion that such 
allégations as appear in paragraphs 6-20 set forth the means by which 
the gênerai conspiracy was to be effected. 

We cannot escape the conclusion that the fair intendtnent of the 
pleading was to set forth the conspiracy in paragraph 5, the means 
by which it was to be carried out appearing in paragraphs 6-20. The 
overt acts in furtherance thereof (21 in number) appear in paragraphs 
21-41. 

The second question is determined by conclusion (c) heretofore set 
forth. 

While counsel for plaintift's in error strenuously contend that this 
rule no longer prevails in the fédéral courts, we are convinced that 
the great weight of authority supports it. 

In United States v. Dennee, Fed. Cas. No. 14,948, Judge Woods, in 
overruling an indictment, used this language : 

"A somewhat careful considération of the authorities conrinees me that 
the better reason is with those who deny the neeessity of setting out the 
means by which the conspiracy was to be carried into effect. But it seems 
clear that the statute upon which tliis indictment is based was Intended to 
relieve the pleader from any supposed neeessity of setting oùt the means 
agreed upon to carry out the conspiracy, by requiring him to aver some act 
done in furtherance of the conspiracy, and mailing such act a necessary in- 
grédient of the offense. In the case of Com. v. Shedd, 7 Cush. [Mass.] 514, tlie 
court sald, that 'the great difflculty in giving effect to the allégation of overt 
acts in an indictment for conspiracj' on a motion in arrest of judgment for 
insufflciency of the indictment, is this, that overt acts are merely alleged by 
way of aggravation of the offense, and though alleged, they need not be proved, 
and the alleged conspiracy might be found by the Jury without proof of the 
précise overt acts charged to hâve been done in pursuance of the conspiracj'.' 
That dliHculty does not exlst hère, for the overt act is a part of the offense, 
and jnust be proved, as laid in the indictment. The reason given In the case 
just quoted from, why the averiuent of overt acts cannot hâve effect In the 
indictment for conspiracy, does not apply. In my opinion, therefore, this 
indictment which avers the conspiracy, and then sets out the overt act done 
to carry it into effect, is sufficient, and it is not necessary to aver the means 
agreed on to effect the con.spiracy. The averment of acts done to effect the 
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ohject of the coiispirary, and which must he proven to sustain the indlctnient, 
is more than the équivalent of an averment of means agreed on to earry It 
Into effpct. This objection to the indictment is not well taken." 

In United States v. Goldman, Fed, Cas. No. 15,225, this language 
appears : 

"1. With resiiect to the statements of the charge in an indictment for cou- 
spiracy, it may be observed that though it is usual to state the conspiracy, and 
then show that in pursuance of it certain overt acts were done, it is sutfi- 
clent to State the conspiracy alone. Ajid it is not necessary to state tho 
means by which the ob.iect was to be efCected, as the conspiracy may be com- 
plète before the means to be used are taken into considération. » • * " 

In Bannon and Mulkey v. United States, 156 U. S. 468, 15 Sup. 
Ct. 469, 39 ly. Ed. 494, the rule is thus announced : 

"At commun law it was neither necessary to aver nor prove an overt act in 
furtherance of tlie conspiracy, and indictments therefor were of such gên- 
erai description that it was customary to require tlie prosecutor to fnrnish 
the défendant with a particular of his charges. Rex v. (Sill, 2 li. & Aid. 204 ; 
Bex v. Hamilton, 7 Carr. & P. 448; United States v. Walsh, 5 I>illon, 58 IFed. 
Cas. No. 16,636J. But this gênerai fomi of iudictment has not met with tho 
approval of the courts in this country, and in niost of the states an 
overt act must be alleged. The statute in question changes the common law 
only in requiring an overt act to be alleged and proved." 

In Perrin v. United States, 169 Fed. 17, 21, 94 C. C. A. 385, 389, the 
rule is stated in the f ollowing language : 

"ïhe unlawful eombination is suttlciently charged in the indictment in the 
allégation that the défendants conspired together 'to defraud tlie United 
States of the tltle and possession of large tracts of land' deseribed in the in- 
dictment. It is not necessary to aver the means employed to carry the unlaw- 
ful eombination into effect. * « * Ilaving averred the use of such means 
as would dearly apprise the défendant of the offiense of which he is charged. 
we think the allégations are sufflcient." 

Sec 5 Ruling Case L,aw, p. 1080. 

Mr. Justice Cooley, speaJting for the Michigan Suprême Court, in 
the case of People v. Arnold, 46 Mich. 268, 9 N. W. 406, announced 
the rule in the following language, citing many cases : 

"It is conceded that if the act which the conspirators combine to i)erforn! 
is unlawful, it is not necessary to set ont in tho information the means in- 
tended to be employed in accomplishing it. * * * But if the end in view 
is lawful oi- indiffèrent and the conspiracy only becomes criminal by reason 
of the unlawful means whereby it is to Ix; accouiplished, it becomes necessary 
to show the criminality by setting out tho unlawful means." 

See, also, United States v. Dustin, 25 Fed. Cas. No. 15,011 ; United 
States V. Benson, 70 Fed. 591, 17 C. C. A. 293 ; United States v. Gor- 
don (D. C.) 22 Fed. 250. For collection of state cases, see People v. 
Arnold, supra. 

We hâve not overlooked the contention of counsel for plaintiffs in 
error that this rule is contrary to the holding of the Suprême Court, 
as announced in United States v. Cruikshank, 92 U. S. 542, 557-559, 
23 L. Ed. 588, and Evans v. United States, 153 U. S. 584, 14 Sup. 
Ct. 934, 38 E. Ed. 830 ; but we are not persuaded that a différent rule 
of pleading in the Fédéral courts was there announced. 
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In the Cruikshank Case, the défendants were indicted on numerous- 
counts and charged with conspiring to injure, oppress, and intimidate 
certain colored citizens with the intention of preventing them from 
freely exercising and enjoying the rights and privilèges granted them 
by the Constitution and laws of the United States. The indictment 
failed to assert any spécifie right which it was claimed the défendants 
had invaded, and the court held it bad, because unable to say that a- 
crime in fact had been charged. 

The case of Evans v. United States, supra, is not out of harmony 
with the conclusion hère reached. Quoting from Wharton's Criminal 
Law, the court there says: 

" 'The means of efflectlng the criminal Intent,' says Mr. Wharton, 'or the cir- 
cumstances evinclve of the design with which the act was done, are eon- 
sidered to be matters of évidence to go to the jury to demonstrate the intent, 
and not necessary to be incorporated in an indictment.' " 

Having disposed of the gênerai objections that underlie the spe- 
cifi.c criticisms heretofore set forth, we deem it unnecessary to dis- 
cuss ail of the varions questions raised at length. 

(A, a) It was not necessary to charge in the indictment that the 
défendants were manufacturers of oleomargarine. Williamson v. 
United States, 207 U. S. 425, 28 Sup. Ct. 163, 52 L. Ed. 278; United 
States V. Keitel, 211 U. S. 370, 29 Sup. Ct. 123, 53 L. Ed. 230. More- 
over the fair and legitimate inference from the entire indictment is 
that the plaintifïs in error were manufacturers of oleomargarine 
within the définition of the Act. See sections 7, 13, 15, 17, 19. 

(A, b) The criticism that the indictment was insufficient because 
the individuals named or unnamed were not capable of defrauding 
the United States out of the tax, must likewise be rejected. The 
crime of conspiracy may be fully committed without the name of a 
single person who was to color the oleomargarine without paying a 
tax thereon, being agreed upon. United States v. Holte, 236 U. S. 
140, 144, 35 Sup. Ct. 271, 59 L. Ed. 504, E. R. A. 1915D, 281 ; Unit- 
ed States V. Rabinowich, 238 U. S. 78, 35 Sup. Ct. 682, 59 E. Ed. 
1211; Williamson v. United States, 207 U. S. 425, 28 Sup. Ct. 163, 
52 L. Ed. 278. 

(A, c) The criticism under this heading is refuted by an examina- 
tion of the indictment. In determining the sufficiency of the alléga- 
tions in an indictment, the court cannot look at one paragraph alone, 
but each must be read in the light of its associate paragraphs. 

(A, d) This criticism is met by the case of Dealy v. United States, 
152 U. S. 539, 14 Sup. Ct. 680, 38 L. Ed. 545, where the court says: 

"In other words, if certain facts make out the crime, It is suffieient to 
charge those facts, and it is obvlously unnecessary to state that which is not 
essential. Can it be doubted that if thèse défendants entered into a conspira- 
cy to defraud the United States of public lands, subjeet to homestead entry, at 
the given office in the named county, the crime of conspiracy was complète 
even if no particular tract or tracts were selected by the conspira tors 7 It 
Is enough that their purpose and their conspiracy had In view the acquiring of 
some of those lands, and It Is not essential to the crime that In the minds of 
the conspirators the précise lands had already been identifled." 
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See, also, Hyde v. United States, 225 U. S. 347, 32 Sup. Ct. 793, 56 
L. Ed. 1114, Ann. Cas. 1914A, 614; Ledbetter v. United States, 170 
U. S. 606, 18 Sup. Ct. 774, 42 L. Ed. 1162. 

(A, f) Eor similar use of the verbs "to cause" and "to furnish," 
see United States v. Rabinowich, 238 U. S. 88, 35 Sup. Ct. 682, 59 
L. Ed. 1211 ; United States v. Keitel, 211 U. S. 370, 390, 29 Sup. Ct. 
123, 53 L. Ed. 230; section 4746, R. S. (Comp. St. § 9079). 

We are convinced that the indictment, giving to ail of the words 
their fair meaning in view of the entire context, thoroughly and with 
reasonable definiteness apprised the plaintifïs in errer of the offense 
with which they were charged, as well as the means by which, and 
the places and the time where, the object of the conspiracy was to be 
consummated. 

[6] The failure of the indictment to négative the exception found 
in section 16 of the Oleomargarine Act, does not subject the indict- 
ment to demurrer. The correct rule is laid down in United States 
V. Denver & R. G. R. Co., 163 Fed. 519, 520, 90 C. C. A. 329, 330, 
as foUows: 

"The flrst of thèse [objections] is that the plaintiff does not négative the 
matter of the exception created by the proviso to section 6 of the Act of 
March 2, 1893, as amended by the Act of April 1, 18i>8, which gives the right 
of action for the penalty. This objection must fail, l)ecause it Is opposed 
to the settled rule that an exception created by a proviso or other distinct or 
substantlve clause, whether in the same section or elsewhere, is défensive, and 
need not be negatlved by one suing under the gênerai clause." 

See, also, Ledbetter v. United States, 170 U. S.' 606, 18 Sup. Ct. 
774, 42 L. Ed. 1162; Schlemmer v. Bufïalo, etc., Co., 205 U. S. 1, 
27 Sup. Ct. 407, 51 L. Ed. 681; Smith v. United States, 157 Fed. 
721, 85 C. C. A. 353; s. c, 208 U. S. 618, 28 Sup. Ct. 569, 52 E. Ed. 
647; Joplin Mercantile Co. v. United States, 213 Fed. 926, p. 933, 
131 C. C. A. 160, Ann. Cas. 1916C, 470; s. c, 236 U. S. 531, 35 Sup. 
Ct. 291, 59 L. Ed. 705 ; United States v. Cook, 17 Wall. 168, 21 h. Ed. 
538. 

Indictments charging violation of the Oleomargarine Act but which 
did not négative any of the exceptions found in the act hâve been sus- 
tained. Enders v. United States, 187 Fed. 754, 109 C. C. A. 502; 
Hardesty v. United States, 168 Fed. 25, 93 C. C. A. 417; May v. 
United States, 199 Fed. 42, 117 C. C. A. 420. 

B. The various criticisms of the indictment appearing under this 
liead will be considered together. Much of the argument in support 
of thèse objections is based upon the erroneous contention that para- 
^raphs 6-20 set forth the conspiracy, and not the means by which 
the conspiracy was to be accomplished. We hâve been unable to ac- 
cept the contention of the plaintifïs in error in this respect, and like- 
wise reject the objections now made pertaining to the overt act. In 
United States v. Rabinowich, supra, the court said : 

"There must be an overt act; but this need not be of itself a criminal 
act ; still less need it c"onstitute the very crime that is the object of the con- 
spiracy." 
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Paragraph 21, the material portion of which is repeated in each of 
the 21 overt acts, states: 

"That in pursuanee of the sald conspiracy and in order to effect tlie object ol* 
the same, the said défendants," etc. 

This language answers the contention that the indictment is bad 
hecause it does not appear that the overt acts followed the forming 
of the conspiracy. 

We conclude that the indictment describes acts by one or more o£ 
the parties to the conspiracy to effect the object of the conspiracy 
within the définition of the Conspiracy Act. See Houston v. United 
States, 217 Fed. 854, 133 C. C. A. 562; Witte v. Shelton, 240 Fed. 
265, 273, 153 C. C. A. 191. 

[7] Does the évidence support the verdict? 

Plaintifïs in error, and each of them, strenuously insist that the court 
erred in refusing to take the case from the jury: (1) Because the 
évidence failed to establish the alleged conspiracy. (2) Because there 
was no proof that any of the plaintififs in error committed any one of the 
overt acts charged in paragraphs 21-40. 

In conspiracy cases, the proof must, from the very nature of the 
charge, consist largely of circumstantial évidence. Rarely can the 
government find documentary proof of any unlawful combination to 
defraud it or to violate its lg,ws. The test of the sufficiency of the 
évidence to support a conviction under this section has not inf requently 
been set forth. See Marrash v. United States, 168 Fed. 226, 229, 93 
C. C. A. 511; Alkon v. United States, 163 Fed. 811, 812, 90 C. C. A. 
116; Wharton's Criminal haw (lOth Ed.) § 1401; 2 Bishop's New 
Criminal Law, § 227; United States v. Hamilton, Fed. Cas. No. 15,- 
288; United States v. Lancaster (C. C.) 44 Fed. 896, 10 U. R. A. 333. 

In the présent case the question v^^hether the proof is sufficient 
to sustain a conviction is one that has required careful study. Many 
violations of the oleoraargarine law are clearly shown. Participation 
in thèse violations by salesmen of the Jelke Company, including the 
plaintifïs in error, is likewise clearly established, but the proof of the 
unlawful combination — the conspiracy charged — rests solely upon the 
déduction and inferences from facts established on the trial. 

After examining ail of the testimony carefully from the standpoint 
of each of the plaintiffs in error, we are convinced that there was évi- 
dence sufficient to support the conviction. The claims of the govern- 
ment, set forth in the statement of facts, find support in the évidence. 

Single isolated instances tending to establish the conspiracy charged 
are explainable upon the theory of each of the plaintifï's innocence, 
but ail of the évidence leads the mind logically to the conclusion that 
the plaintifïs in error, prompted by a désire to profit through increased 
sales of oleomargarine, conspired to accomplish their purpose by a vio- 
lation of the Oleomargarine Act. The extent of the opérations, and 
the similarity with which the illégal practices were conducted, invites 
the belief and justifies the conclusion that it was the resuit of a pre- 
meditated plan. Because of the common interest and continued par- 
ticipation in varions illégal acts by the same parties, the plaintifïs in 
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error, the jury was justified in finding there was a premeditated plan, 
a conspiracy to which ail the plaintiffs in error were parties. 

Nor should it be conceded that ail of the individual acts standing 
alone were perfectly consistent with the innocence of the plaintiffs 
in error. Some of thèse isolated facts are so suggestive of crimi- 
nality and consistent with the charge of the indictment as to shake, if 
not to entirely remove, the presumption of innocence upon which the 
plaintiffs in error throughout the trial so persistently rested. To il- 
lustrate : It appears that one of the plaintiffs in error sought out a but- 
ter and egg retailer and gave him the name of a baker, that he might 
use and advised him to purchase white oleomargarine in this baker's 
name from the John F. Jelke Company. In a single year the Jelke 
Company sold this "moonshiner" under a fictitious baker's name 
183,576 pounds of white oleomargarine. 

Bakers were excepted from certain provisions of the law (see sec- 
tion 16), and in order to get the advantage of thèse exceptions and to 
prevent the government from detecting the "moonshiner's" business, 
the varions plaintiffs in error advised retailers to make cash pur- 
chases of white oleomargarine from the Jelke factory in the name 
of a nearby baker. In six months the names of 12 bakers appeared 
on the books of the company as having purchased 34,034 pounds of 
white oleomargarine. Upon the trial it was proven that 11 of thèse 
bakers had not purchased a pound of white oleomargarine during that 
period, while one had purchased 72 pounds. 

Another "moonshiner" was advised to purchase in the name of 
Heins and to give his street number as 5102 Elizabeth street. The 
Jelke Company books showed that Mr. Heins purchased on Janua,ry 
7, 1908, 7,500 pounds of white oleomargarine, the street number being 
5102 Elizabeth street. Upon the trial it appeared that Heins was a 
fictitious person and that at 5102 Elizabeth street there was a little 
cottage occupied by a widow, Mrs. Schmidt. 

Thèse were but a f ew of the many instances of f raud that were prac- 
ticed upon the government. Nor does the record fail to connect the 
plaintiffs in error with thèse transactions. Erequently not one, but 
two or three of them, on varions occasions, participated in the "moon- 
shining" business, and invariably, according to the testimony, the 
^'moonshiner's" entry into the illégal business was brought about 
through persuasion by one or more of the plaintiffs in error. 

This is not a case where an uncorroborated statement of an accom- 
plice stands contradicted by the sworn testimony of the défendant. 
It is a case where the testimony of many alleged accomplices, corrob- 
orated by other évidence, stands undisputed by the statement of any 
one of the plaintiffs in error. Notwitlistanding the jury was required 
to find the conspiracy from déductions and inferences drawn from un- 
disputed facts, we are convinced that the record justifies the ruling of 
the court in denying the motion of the plaintiffs in error to direct a 
verdict in their favor, based on insufficiency of the évidence. 

Plaintiffs in error further contend that the proof fails to connect 
any one of them with the overt acts charged in the indictment. It is 
claimed that the deliveries of white oleomargarine specified in the in- 
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dictment were made by the John F. Jelke Company, and not by any 
of the plaintiffs in errer. It appears that some of the plaintiffs in er- 
ror were officers, directors, and stockholders of the John F. Jelke 
Company. An examination of the indictment (paragraphs 21-22) 
shows that the pleader did not restrict the government to proof of 
actual delivery of white oleomargarine by one of the co-conspiratorâ 
but included in ail the overt acts the statenient that one of the co-con- 
spirators "caused to be deUvered * * * a large quantity * * * 
of white oleomargarine," etc. We conclude that the évidence is in- 
strict accord with the allégations of the indictment. 

Motion to Elect. — At the close of the trial each of the défendants 
moved the court to compel the government to elect "to proceed' to the 
jury on only one of the several conspiracies joined in the indictment." 
The court's refusai to grant the motion is assigned as error. This 
motion is based upon the position of the plaintiffs in error. heretofore- 
considered, that the indictment charged a conspiracy to conspire fol- 
lowed by numerous charges of conspiracy entered into between the 
plaintiffs in error and each of the "divers individuals" named and un- 
named and therein referred to. We are unable to accept this con- 
tention. The indictment charged but one conspiracy, and that ap- 
peared in paragraph 5. There being but one charge of conspiracy, 
the court properly denied the motion of plaintiffs in error. 

[8] Instructions:- — An examination of the record in this case well 
illustrâtes the impracticability, if not the impossibility, of the trial 
judge giving each requested instruction correctly stated. The re- 
quested instructions in this case were innumerable. If printed in the 
ordinary brief , they would cover 100 pages. The proposed instructions 
that were ref used, and to which exceptions were taken, and which 
constituted a very small part of the requested instructions, cover 23 
pages. 

The trial judge covered the substance of much of thèse requested 
instructions, and clearly and succinctly and with reasonable élabora- 
tion presented the issues which were involved in this trial. 

Only a few of the criticisms will be separately considered, although 
we hâve èndeavored, in view of the importance of this case, to care- 
fuUy consider each and every assignment of error and ail the con- 
tentions in respect thereto. We are not justifîed in setting forth the 
entire charge of the court to the iurv. because of its length, although 
it would be but fair to the leamed trial judge that this be donc. 

[9] The most serions criticism presented by plaintiffs in error arose 
out of the court's use of the following language: 

"It is the position of the défendants that muny of theae wifnenses were 
felloiv tcronydoers with the défendants ; that they helped to commit a crime 
and that, therefore, their testimony should be rejected in this case." 

Plaintiffs' particular attack is directed to the words printed in italics. 
We agrée with counsel for plaintiffs in error that this language was 
unfortunate, and, standing alone, misstated the défendants' position. 
It was not the défendants' position that they were wrongdoers, nof 
did they admit that they were fellow wrongdoers with any of the 
government witnesses. 
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J^ut this criticism, like many others, must be viewed in the light of 
the entire charge. The sentence complained of was given when the 
court was obviously speaking of the testimony of accomplices, and 
when he was pointing ont the dangers of predicating a conviction 
upon the testimony of men who were themselves wrongdoers. He 
said: 

"I shall also at this tinie refer to the situation of many of the witnesses. 
They hâve been referred to by counsel in arguments both to the court and to 
you as 'accomplices.' 

"It is the position of the défendants that many of thèse witnesses were 
fellow wrongdoers with the défendants, that they helped to commit a crime, 
and that, therefore, their testimony shovild be rejected in this case. 

"It is the law that the uncorroborated testimony of an accomplice is sub- 
ject to rejection, and when, therefore, in a case It appears to you that the 
witness in testifying discloses the fact he Is an accomplice, you are not at 
llberty at the outset to reject his testimony, but it slmply advances to you to 
inquire respecting the question of whether his testimony stands aione, whether 
there is proof in the case which corroborâtes him in respect to what he tes- 
tifles to ; and if you find there is proof acceptable to you, which is corrobo- 
rated, then you are not at liberty to reject his testimony solely beeause he was 
an accomplice, but you are required then to proceed with an analysis of his 
testimony as you proceed with the analysis of the testimony of other witnesses 
respecting whom that iniirmity does not exist." 

The following further référence to the testimony of an accomplice 
was made by the court : 

"If you find any witness has deliberately sworn falsely as to any material 
matter in the case, you are at Ul>erty to reject the whole of his testimony, un- 
less you flud it is corroborated by other crédible évidence." 

We cannot believe that any of the défendants were prejudiced by 
the criticized portions of the charge when read in the light of ail the 
instructions quoted. The impression which the court conveyed to 
the jury by this language was unfavorable to those witnesses who tes- 
tified for the government, and who were referred to as "accomplices." 
The court intended by this language to warn the jury against convic- 
tion upon the testimony of accomplices. It was a further élaboration 
of his charge previously made bearing upon the weakness of testi- 
mony given by co-conspirators. 

Plaintiffs in error complain beeause of the court's définition of the 
words "reasonable doubt," and beeause of the language used by the 
court in référence to the burden of proof. They further complain 
beeause the court ignored the rule which makes the presumption of 
innocence, évidence upon which a reasonable doubt may be based. 
The first paragraph of the charge clearly made the presumption of 
innocence in favor of each one of the défendants a fact in évidence 
which the jury was required to consider and weigh on each and every 
one of the issues presented. The language used in defining reasonable 
doubt is supported by many authorities and is in harmony with the 
language usually used on similar occasions. 

The criticism directed to the court's définition of an overt act is 
answered by the case of Witte v. Shelton, supra. 
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Critîcism is made o£ the following language used by the court: 

"While the fact is for you to flnd, gentlemen, I express to yoa the oivhiion, 
you need not aecept it if you do not care to, and if your judgnieut leads you 
to the contrary you may reject it ; but I express to you the opinion that, asldo 
from the alleged disclosures made hy thèse défendants, there is corroborative 
évidence in the case." 

This was not error. Simmons v. United States, 142 U. S. 148, 
155, 12 Sup. Ct. 171, 35 L. Ed. 968; Vicksburg & Railroad Co. v. 
Putnam, 118 U. S. 545, 7 Sup. Ct. 1, 30 L. Ed. 257; United States v. 
Philadelphia & Reading R. R., 123 U. S. 113, 8 Sup. Ct. 77, 31 L. Ed. 
138. 

In fact, upon ail of the évidence in this case it would not hâve been 
error for the court to charge the jury as a matter of law that there 
was corroborative évidence supporting the alleged déclarations of the 
plaintiffs in error. 

The government contends that no proper exception was taken by 
plaintiffs in error to présent the varions questions raised by the court's 
charge to the jury, or its failure to charge as requested, and reliance 
is placed upon the case of AUis v. United States, 155 U. S. 117, 15 
Sup. Ct. 36, 39 L. Ed. 91. We hâve chosen, however, to examine the 
charge f ully, as well as the requested instructions, to détermine wheth- 
er the trial judge held the scales of justice in even balance, saying ail 
that was necessary to guard the rights of the accused. We find no 
réversible error. 

[10] Bvidence. — Error is assigned because the court admitted évi- 
dence of transactions occurring prior to July 1, 1902, when the Oleo- 
margarine Act went into force. 

In this respect the trial judge possessed much discrétion as to the 
period of time during which he would allow the government to pro- 
duce testimony showing, or tending to show, the motive for the con- 
spiracy, as well as the intent with which the acts were committed. 
Heike v. United States, 227 U. S. 131, 33 Sup. Ct. 226, 57 L. Ed. 450, 
Ann. Cas. 1914C, 128. 

The history of this industry, as well as the laws affecting it, were 
receivable in évidence, in order that the jury might better understand 
the claims of the respective parties. 

But it is contended that numerous spécifie acts of fraudulent trans- 
actions prior to July 1, 1902, were received in évidence for no other 
purpose than to préjudice the jury against the plaintiffs in error. If 
the purpose and the sole purport of this testimony was merely io 
show the défendants were willing to violate the laws of the land, it 
was, of course, erroneously admitted. On the other hand, this évi- 
dence was admissible if the acts described were closely connected 
with and involved in the object of the conspiracy, and were quite sim- 
ilar to the subséquent acts of the conspirators, of which the govern- 
ment complains. 

Prior to July 1, 1902, there was an oleomargarine act in force. Al- 
though the tax on colored oleomargarine was increased under the 
latter act, and the incentive to violate the law through illégal market- 
ing of their product was greater, it was nevertheless the same motive 
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(differing only in degree) that actuated plaintiffs in error prior to 
1902 as it was subséquent to 1902. 

The conspiracy was not established by any written documentary 
proof, but was deducible from the facts and circumstances heretofore 
related. Many of thèse acts of themselves were innocent and harm- 
less. Whether thèse various acts tended to estabhsh the unlawful 
conspiracy, or were mère innocent acts of the défendants, depended 
upon the intent and purpose with which they were committed. As 
throwing light upon this question of intent, the court rightly permit- 
ted the government a wide range. Whether innocently committed or 
performed with criminal intent to accompHsh the ends of the con- 
spiracy might well be established by proof of acts of a similar char- 
acter practiced by the same parties even though they occurred prior 
to 1902. To illustrate : The government claims that prior to 1902 
the défendants caused tubs to be made with an extra laoop, upon wliich 
revenue stamps were placed; that the retailer immediately removed 
the extra hoop witliout canceling the stamps ; that such practice on 
the part of retailers was approved by, and in fact suggested by, de- 
fendants. It was in référence to this testlmony, sliowing tlie use of 
this extra hoop prior to 1902, that most of the complaint of the plain- 
tiffs in error under tliis heading is made. 

Obviously, the use of a tub with three hoops is not of itself an act 
that would invite suspicion or point to guilt on the part of the de- 
fendants. But if it appeared that one of the hoops was an extra hoop, 
used for no other purpose than to carry the revenue stamps, and 
was in fact placed on the tub for tlie purpose of assisting the retail- 
er in avoiding the revenue law, its présence was no longer consist- 
ent with the theory of innocence. After 1902, similar means (see sub- 
division 5 of statement of means in statement of facts) were adopt- 
ed, which of themselves were perfectly innocent. The protection of 
revenue stamps upon the tubs containing colored oleomargarine may 
hâve been practiced with no criminal intent, but if they were placed 
there so as to permit the "moonshiners" to fill and refill the same tubs, 
and to prevent détection in case a government inspector appeared, a 
différent déduction followed. The practice of providing the extra 
removable hoop to carry the revenue stamp, that the retailer might 
avoid the provisions of the revenue act prior to 1902, is so similar in 
character to the practice of providing the revenue stamp with a pro- 
tection that would permit the retailer to violate a similar law (followed 
after the act of 1902) as to justify the admission in évidence of the 
former practice in order to throw light upon the intention of the same 
parties under the later practice. 

The rule applicable is well laid down in Wood v. United States, 16 
Pet. 358, 10 L. Ed. 987: 

>.<*«* "vvhere tlie intent of tlie party is matter in is.sue, it lias always 
been deemed allowable, as well in criminal as in civil cases, to introduce évi- 
dence of other acts and doings of tlie yarty, of a kindred character, in order to 
illustrate or establish liis intent or motive in the particular act direetly in 
judfrment. Indeed, in no other way would it be practicable, in many cases, to 
estabiish such intent or motive, for the single act, taken by itself, may not be 
décisive either way ; but when taken in connection witli others of like cbarac- 
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ter and nature, the intent and motive may be demonstrated almost witli a 
concluslve certalnty." 

See, also, Wharton on Criminal Evidence (lOth Ed.) p. 145; Wil- 
liamson v. United States, 207 U. S. 451, 28 Sup. Ct. 163, 52 L. Ed 
278; Van Gesner v. United States, 153 Fed. 55, 82 C. C. A. 180: 
Chitwood V. United States, 153 Fed. 553, 82 C. C. A. 505, 11 Ann 
Cas. 804; Exchange Bank v. Moses, 149 Fed. 340, 342, 79 C. C. A 
278; Thiede v. Utah, 159 U. S. 510. 16 Sup. Ct. 62, 40 h. Ed. 237 
Clune V. United States, 159 U. S. 592, 16 Sup. Ct. 125, 40 L. Ed, 
269; Heike v. United States, 227 U. S. 145, 33 Sup. Ct. 226, 57 E 
Ed. 450, Ann. Cas. 1914C, 128. 

[11] Illinois Statute. — The court, against objection, admitted the 
Illinois statute prohibiting the sale of colored oleomargarine in Il- 
linois, a portion of which statute is quoted in the statement of facts. 
The government contends that its purpose in offering this statute 
was the same as it had when offering évidence of transactions prior 
to 1902. 

It appeared that the amount of colored oleomargarine sold to the 
"moonshiners" was inconsiderable as compared to the amount of 
uncolored oleomargarine thus sold. The profit upon a pound was the 
same to the Jelke companies, whether the oleomargarine was colored 
or uncolored. PlaintifFs in error asserted that under the fédéral law 
they were strictly within their rights in selling either colored or uncolor- 
ed oleomargarine provided the government tax was paid on each sale. 
In other words, they claimed that this "means" was perfectly con- 
sistent with innocence on their part. The government, on the other 
hand, contended that the sale of colored oleomargarine under certain 
circumstances shown in the case, while of itself lawful under the féd- 
éral law, was nevertheless not made by the plaintiffs in error inno- 
cently, but was merely one of the "means" used in connection with 
many others by which plaintiffs in error assisted "moonshiners" in 
avoiding prosecution. It was for the purpose of throwing light upon 
the intent of the plaintiffs in error in causing thèse sales of colored 
oleomargarine to be made, and for no other purpose, that the ex- 
istence of the Illinois statute became relevant. 

It is quite apparent that the manufacturers, without any greater prof- 
it accruing from the sale of colored oleomargarine than was obtainable 
f rom selling a like quantity of uncolored oleomargarine, would not hâve 
risked the possibility of arrest and conviction for violation of the state 
law, unless they hoped to increase their total sales by helping the 
"moonshiners" develop the illégal business. It was by reason of 
the concurrence of several acts, heretofore termed "means," that the 
intent of the plaintiffs in error in selling "moonshiners" colored oleo- 
margarine became important. 

This déduction is strengthened when the record is examined to as- 
certain the actual amount of colored oleomargarine thus sold to the 
recognized or professional "moonshiners." The sales of colored prod- 
uct were so small (and the profits necessarily so limited) that one 
questions the sincerity of the assertion that plaintiffs in error were in- 
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nocent of any intent to provide means by which the "moonshiners" 
might évade the law. One can hardly escape the conclusion that 
the plaintiffs in error would never hâve taken the chance of prosecu- 
tion by the state authorities in view of the small sales of colored 
oleomargarine to thèse recognized "moonshiners," if it were not for 
the fact that the sale of a single tub of colored oleomargarine made 
it possible for the plaintiffs in error to sell thousands of pounds of 
uncolored oleomargarine to the same purchaser. 

We conclude that, under the circumstances disclosed in this case, 
the Illinois statute was relevant on the question of intent of the plain- 
tiffs in error in selling colored oleomargarine to certain "moonshin- 
ers." See cases cited under last heading. 

Nor can we agrée with the statement of counsel for plaintiffs in 
error that the state law was in direct conflict with the fédéral law. 
The positions of the state and fédéral governments were somewhat 
analogous to the positions of the United States govemment and some 
States on the liquor traffic. The imposition of a fédéral tax upon re- 
tail liquor dealers is not inconsistent with the act of any state or com- 
munity which prohibits the sale of liquor. 

In the présent case it appeared that the state of Illinois prohibited 
the manufacture and sale of colored oleomargarine, but did not pro- 
hibit the manufacture and sale of uncolored oleomargarine. The féd- 
éral law imposed a tax (almost, but not quite, prohibitive) upon col- 
ored oleomargarine, while the tax upon uncolored oleomargarine was 
nominal. It is obvions that the two laws were not répugnant to each 
other. 

That the position of the government was understood by the court 
and jury is shown by the following statement of the counsel for the 
govemment made on trial : 

"It Is their [défendants'] intention which is the subject of examination, 
because your honor will charge the jury if ail thèse things were done in- 
nocently — in the ordinary and usual course of business of thèse défendants, 
they eannot bring in a verdict of guilty. They can base and predicate a ver- 
dict of guilty only upon a flnding that the.se varions acts [means] were done 
with a criminal intent." 

Again, it is doubtful if the mère réception in évidence of the Illi- 
nois statute under any circumstances constituted réversible error. 
The trial occurred in Illinois. The court and jury were presumed to 
know the law, and were required to take judicial notice of this statute. 

Nor does the record show that ail of the Illinois statutes complained 
of were read to the jury by the government's attorney. At least a 
portion of the law, not bearing on any portion read by the govern- 
ment's attorney, was read to the jury by the defendant's attomeys. 

[12] Cross-Bxamination. — It is claimed the court unduly restricted 
counsel for plaintiffs in error in their cross-examination of govemment 
witnesses. In considering this assignment of error, we must bear in 
mind that there were many défendants, and many able attomeys rep- 
resenting them. The government witnesses were numerous, and a 
situation was disclosed by many of them that was not disputed. Their 
testimony given on direct examination, in some instances at least, was 
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not such as to call for long cross-examinations. Many of them ad- 
mitted they had been convicted of eriminal offenses or were under 
indictment. Some admitted that immunity had been offered them. 
Thèse discrediting facts being admitted, the ends of justice could 
hardly be furthered by humiUating thèse witnesses. There is certainly 
a Hmit to the extent that a witness may be cross-examined. Nor is 
it proper for an able counsel to convert a cross-examination into an 
argument to the jury. 

The trial jtidge is in the best position. to détermine how far the 
cross-examination should proceed, and, when convinced that the facts 
are ail presented and fairly before the jury, the examination of a wit- 
ness, either on direct or cross examination, should cease. 

[13] Complaint is also made because it is claimed the court per- 
mitted the government to cross-examine its own witnesses. ,It ap- 
pears from the record that the court upon its own motion, but not in 
the présence of the jury, directed the attorneys for the government to 
take certain witnesses into the adjoining room and read to them the 
testimony of, such witnesses given before the grand jury, and then re- 
call them and renew certain questions that had previously been an- 
swered evasively. The following appears in the record: 

"The Court: jS'ow, thèse two witnesses Salvo and Paule — of course, I am 
not partiéularly interested' in what testimony goes in, what its quality is ; but 
if the government daims that thèse two witnesses hâve detinitely eommitteil 
themselves before tlie grand jury to conversations that they now happen 
not to reeall, in my judgmeiit their attention should be called detinitely in 
some way to those conversations. They appear to. be rather convenientli/ 
forgeijul. 

"Mr. Wilkerson : We ought to hâve a chance to straighten ont thelr testi- 
mony, because we will hâve to deal with them on tho theory that they testified 
falsely hère, if they do not ; that is ail. 

"The Court : I l'eel that is why I wanted thèse witnesses to state — if the 
goyerument has the record of the grand jury and daim those men did detinite- 
ly commit themselves to conversations, whieh. according to the, ordinary 
coui'se of liuman events a man would not forget so readily. I tljink the at- 
tention of the witnesses should be called to that testimony. 

«««««««■Il** 

"The Court: I don't mean in open court. I mean take a number of thèse 
witnesses into the I>istriet Attorney's office — I don't eare wliether it is in 
your présence or not — and read tliat to tliem and then reeall them to the 
stand and ask them whether, since the testimony has been called to their at- 
tention, tliey still adhère to what has been gaid on the stand. 

« )|i>ii « * if «lit if « 

"The Court; I don't like a witness to leave the stand under the condition 
thèse witnesses did." 

The testimony given by thèse witnesses before the grand jury' was 
thereafter read to them, and the witnesses were recalled, and con- 
versations which they had previously stated they had forgotten were 
then related.- 

Is this error? We think not. When a witness upon the trial of any 
case, whether eriminal or civil, convinces the court that he is "con- 
veniently forgetful," the trial judge is amply justified in taking mat- 
ters into his own hands, and on his own motion taking such steps as 
will lead to the ascertainment of the truth. 

It is true that trials in eriminal cases should be so conducted as to 
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insure the acquittai of the innocent, but it must not be forgotten that 
they are also conducted for the purpose of convicting the guilty, 
and in ail cases the court should endeavor to get the real facts — the 
truth. When the judge is convinced that a witness is conveniently 
hiding behind the answer, "I can't recall," or "I don't remember," 
which is tantamount to perjury, he fails in his duty if he does not take 
such necessary steps as will reawaken the witness' conscience and his 
memory. 

In the présent case, in respect to the matter under considération, 
the action of the trial court is to be commended rather than criticized. 

Many other objections to the ruling of the court in admitting évi- 
dence appear in the briefs of plaintiffs in error. They need not be 
separately considered. Some are, for want of proper objections, not 
properly before us. Others must be overruled because plaintiffs in 
error misconstrue the court's ruling. Still others pertain to testimony 
that had no bearing upon the outcome of the case. 

We fail to discover réversible error in the admission of évidence 
over the timely and proper objections of plaintiffs in error. 

The case has been fully and we believe fairly tried. We find no ré- 
versible error. 

Judgment is affirmed. 

MACK, Circuit Judge (dissenting). Proof of earlier sîmilar acts 
is admissible for the purpose of establishing the motive, design, or in- 
tent which accompanied the later and alleged criminal transactions. 
That such évidence may be prejudicial to a défendant by establishing 
that he committed other crimes does not make it inadmissible ; it 
compels, however, the exercise of caution on the part of the court in 
receiving it, and in instructing the jury as to its proper scope, and on 
counsel in using it in argument. 

In this case, such proof would be admissible to sîiow that the later 
acts, susceptible of an innocent or criminal interprétation, were done 
with criminal intent; specifically, in furtherance of a conspiracy to 
defraud the government out of the ten cents per pound tax levied on 
the sale of colored oleomargarine. 

Motive, however, is in no manner involved; if défendants, with 
criminal intent, did what they are charged with having done, the mo- 
tive, money making, was apparent from the transactions themselves. 
That they had a like motive in earlier criminal transactions is imma- 
terial; proof, therefore, of such other dealings, merely to show a 
readiness to violate the law of the land in order to increase their 
business and the profits thereof, is inadmissible. Its only tendency 
is to préjudice the jury. 

The Illinois statute forbidding the sale of colored oleomargarine 
had no bearing whatever on the innocence or guilt of défendants or 
on their motive, design, or intent in committing the acts charged 
against them. The évidence is clear that défendants, like ail other 
oleomargarine manufacturers, sold very much more white than col- 
ored goods, both before and after the fédéral act of 1902 had im- 
posed a heavy tax on the sale of colored oleomargarine. Every such 
255 F.— 19 
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salé was in violation of the Illinois law ; proo£ of the law and sales 
thereunder demônstrated only that défendants, for a commercial profit, 
were ready to risk an Illinois criminal prosecution both before and 
after 1902. 

The only inference to be drawn therefrom bearing on the présent 
charge is that, as défendants were ready to violate Illinois law in or- 
der to make money, they were also ready to conspire to commit a féd- 
éral crime for the same purpose. As well might proof of the law for- 
bidding larcenies and embezzlements and of the violation thereof be 
admitted; the inference would be equally cogent. 

While the fédéral court takes judicial notice of state statutes, and 
while, of course, proof of the sale of colored goods after 1902, as part 
of the présent case, is admissible, even though it necessarily shows a 
violation of lUinois law, the introduction of the statute itself and the 
proof of its violation prior to 1902 was, in my judgment, without jus- 
tification. Whatever the purpose of the government's counsel, the 
necessary effect of this serious error was to préjudice the jury; an 
effect greatly enhanced by the use of the évidence in the argument 
and in no wise mitigated by any instruction. 

The évidence as to the use before 1902 of extra hoops on tubs to 
facilitate the destruction of the revenue stamp was, in my judgment, 
also inadmissible. It tended to show a conspiracy between some of 
the défendants to defraud the public by enabling tax-paid oleomar- 
garine to be sold as butter and to defraud the government by evading 
payment of the wholesale oleomargarine dealers' license. 

The acts charged against défendants in the carrying out of the prés- 
ent alleged conspiracy are of a diflferent character and hâve a dif- 
férent purpose. No swindling of the public is involved; the alleged 
criminal intent is not to defraud generally, or even to defraud the 
government generally, but specifically to defraud it by evading pay- 
ment of the new and totally différent tax on colored oleomargarine. 

The effect of this évidence, too, was necessarily prejudicial to de- 
fendants. As counsel said in argument to the jury : 

"The dealer could sell tMs oleomargarine as butter. That was the state of 
mind of John i\ Jelke prior to 1902. He was willing to violate the law, with- 
out respect or regard to the laws of the United States. He made thèse tubs 
and put them up in such a way that his customers could defraud the people 
whom they were selliug the goods to by selling this oleomargarine to them as 
butter, and made it possible for thèse dealers to defraud this government out 
of the whole license, by flxlng the tubs up so that they could sell as but- 
ter, thereby deeeiving the revenue oflicers. 

"Ah, gentlemen, that situation shows the state of mind of John F. Jelke 
a way back prier to 1902, and if at that time John F. Jelke would violate the 
law, John F. Jelke would assist thèse varions dealers and customers of his in 
violating the law for the purpose of making a market for his oleomargarine, 
there is no reason to think that John F. Jelke would not violate the law in 
1902, 1903, and 1906. * ♦ • 

"That transaction back iii' 1900, gentlemen of the jury, is for^the purpose 
of showing the motive and state of mind towards the United States, and the 
enforcement of the law, of the défendant John F. Jelke." 

While in my judgment the court erred in unduly limiting the cross- 
examination, it is unnecessary to enlarge upon this point, especially 
as, in itself, it might not constitute réversible error. 
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While agreeing, as I ilo, with much of the majority opinion, es- 
pecially as to the validity of the indictment, I am impelled to the 
conclusion that, for the errors specified, the judgment should be re- 
versed, and a new trial granted. 



aSWIFT & CO. V. UNITED STATES. 
(Circuit Court of Appeals, Seventh Circuit. December 5, 1918.) 

No. 2482. 

1. Carriers <©=»38 — Freight Rates — Cabloads — Partial TJnloading in 

Transit. 

Under rules contained in tlie publlshed tariff of a railroad company 
that (a) "cars containing freight which is waybilled at earload rates will 
be stopped iu transit to complète loading of car or to partly unload con- 
tents of car," and (b) "the cliarge for stopping ofC cars for the purpose of 
unloading a portion of the contents, or completing loads, will be $3 per 
car for each stop," a shipper of a earload to a single consignée at a 
designated station is not subject to the extra charge of $3 per car, be- 
cause the consignée unloads portions of the contents at intermediate sta- 
tions, where the car is not taken from the train. 

2. Carriers <S=>38 — Pubushed Freight Schedules — Construction. 

The law compels carriers to publish and post their schedules of 
charges upon the theory that they will be infomuitive ; they are supposed 
to be expressed in plain tenus, and a shipper who consults them bas a 
right to rely upon their obvious meaning. 
.3. Carriers <S=53S — Freight Shipment — Characteb of Rate. 

The character of a freight shipment must be determined at the tlme 
the shipment begins and cannot be changea, so far as the application of 
rates is concemed, by the subséquent conduct of either consigner or con- 
signée. 
4. Carriers i®=338 — Offenses bt Carrier — Carload Shipments — Rates. 

A shipper making shipments in carload lots has the right to bill to a 
single consignée, though the contents of the car may be intended for 
différent individuals. 

In Error to the District Court of the United States, for the East- 
ern Division of the Northern District of Illinois. 

Criminal prosecution by the United States against Swift & Co. 
Judgment of conviction, and défendant brings error. Reversed. 

Plaintiff In error, indlcted upon 29 counts, was found gullty on ail of them 
and sentenced to pay a fine of $60,000 upon 28 of them, 1 having been dls- 
missed. The charges preferred against it may be divided Into two classes. 
Counts 1 to 25 dealt with section 1 of the Elkins Act (Act Feb. 19, 1903, c. 708, 
32 Stat. 847 [Comp. St. § 8597]). The last 4 counts chargea plaintifiC in error 
with a violation of section 10 of the act to regulate commerce (Act Feb. 4, 1887, 
c. 104, 24 Stat. 382 [Comp. St. § 8574]). Ail the offenses arose out of four 
shipments. 

One of the eustomers of Oie plaintiff In error was the Saginaw Beef Com- 
pany. This Company purchased some goods outright, while other products 
were shipped to it to be sold on a commission basis. The Saginaw Beef Com- 
pany, through its employés, solicited varions retail merchants between Alber- 
ta and Owosso, Mich., on the Ann Arbor Railroad, for orders which were 
later fllled by plaintiff in error and billed to the Saginaw Beef Company. 
Plaintiff in error did not appear in the transactions between the Saginaw 
Beef Company and the retailer. 

(g^^For other cases see same topic & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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When the territory had been covered and the orders secured, the Sagltiuv,' 
Beef Company sent its order to plaintiflf in error. Shipments were maile in 
carloads, routed Cliicago to Owosso, Mich., via tJie Chicago & North Wesrern 
Eailroad to Manitowoc, thence via tlie car ferry operated by tlie Ann Arbor 
Kailroad to Frankfort, Mich., tlience by the Ann Arbor road to Owosso. It 
appears that four cars were thus shipped at différent date.s. The seals re- 
mained intact until the cars reached a distributing point in Michlgan, where 
représentatives of the Saginaw Beef Company boarded the car, and at each 
station where customers resided the méat was taken by thèse représentatives 
and dellvered to the retaller, or placed in the dépôt for the retailer. Plaintifl; 
in error pald the freight charges upon the basis of carload shipments to 
Owosso. 

James M. Sheean, of Chicago, 111., for plaintiff in error. 
Charles F. Clyne, of Chicago, 111., and J. J. Hickey, for the United 
States. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

EVAN A. EVANS, Circuit Judge (after stating the facts as above). 
Although several assignments of error are presented, only one need 
be considered. For it is admitted by both sides that the judgment 
cannot stand if the shipper was entitled to carload rates for each of 
the four shipments mentioned. Plaintiff in error admits that its right 
to carload rates is dépendent upon certain rules appearing in the pub- 
lished tarifï sheets of the Ann Arbor road in force at the time of 
the shipments ; that, if thèse rules do not furnish support for the 
carload rate, then it obtained a reduced rate on each of its four ship- 
ments. The case therefore turns upon the construction and the ap- 
pHcation of thèse rules to the facts as stated. 

[1] Thèse rules appearing under the gênerai head of "Charges for 
Stopping Cars in Transit to Complète Loading or Partly Unload" 
read as f oUows : 

(A) Cars containing freight which is waybilled at carload rates 
will be stopped in transit to complète loading of car, or to pai-tly un- 
load contents of car (except as otherwise specifically provided). 

(B) The charge for stopping off cars for the purpose of unloading 
a portion of the contents, or completing loads, will be $3 per car for 
each stop. 

Thèse rules obviously pertain to carload shipments. They deal with 
and recognize the rights of shippers who are shipping freight in car- 
load lots. The fîrst one may hâve been unusual, but it was conceded 
on the trial that it was on file with the Interstate Commerce Commis- 
sion and was in force on the Ann Arbor Une at the time of the ship- 
ments in question. 

Nor can there be much dispute as to the meaning of the words "stop 
in transit to complète loading of car or to partly unload contents of 
car," as used in rule A, especially in view of the language "stop off 
cars in transit" adopted in rule B. If a shipper under thèse rules 
asked to hâve his car "stop off in transit" (put on a side track or left 
at a station to be taken by a later train), he was charged $3 for each 
such stop. If the shipper wished to take on freight to fill the car, or 
partly unload the car (there being no necessity for holding the car 
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for a later train), rule A governed, and no charge was made. Not only 
is this construction the only rational one, but it is in complète harmony 
with the understanding of the officiais of the Ann Arbor road, as 
shown by their testimony, and it is in harmony with the practice of 
the road as carried on when shipments by other parties of a similar 
character were made. 

[2] Had experts given testimony tending to dispute this construc- 
tion, we think the shipper vvould still be bound only by a fair and rea- 
sonable construction of thèse rules. The correct rule of construction 
in a situation like this is announced in Newton Gum Co. v. C, B. & 
Q. R. R. Co., 16 Interst. Com. Com'n R. 346 as follows : 

"Tlie ]aw compels carriers to publlsh and post their sclieduies of charges 
upon the theory that they will be informative. A sliipper wlio consults tliem 
has a right to rely upon their obvious meaning. He cannot be cliarged with 
knowledge of the intention of the franiers or the carrier's canons of con- 
struction or of some other tarifï not even referred to in the one earrying the 
rate. The publia posting of tariffs will be largely useless if the carrier's in- 
terprétation is to be dépendent upon tradition and the arbitrary practices of 
a gênerai freight office. * * » 

"A classification slieet is put before the public for its information. It is 
supposed to be expressed in plain terms, so that the ordinary business man 
can understand it, and, in connection with the rate sheets, can détermine for 
hlmself what he can be lawfully charged for transportation." 

But it is claimed that thèse rules must yield to rule 11 of the Offi- 
ciai Clr.ssification No. 38 which reads as follows: 

"In no case will the charge for a eonsignment of freight (shipped at one tlme 
by one consigner to one consignée and destination) when loaded by shipper, 
on or in one car be gi-eater when computed at aetual or estimated weight and 
L. 0. L. rate than on bîisis of O. I>. rate ànd niinirauni carload weight; nor 
will the charge for a fuU carload when loaded by sliipper be greater at O. J^. 
rate and mimimum carload weight than ou basis of L. O. L. rate and aetual 
or estimated weight." 

By adding $3 for each stop to the carload rate the government con- 
tends that a rate greater than the h- C L,. charge was obtained, and 
therefore, under this last-quoted rule, the L,- C. L. rate applied. 

This position is well answered by referring to a rule governing Of- 
ficiai Classification No. 38 and reading as follows : 

"A tarlff is not governed by a classification or exceptions tliereto, except 
when and to the extent stated on the tariff." 

Inasmuch as this classification rule was not set forth in the tarifï 
sheets of the Ann Arbor Railroad from which quotation has been 
made, it cannot govern over a contrary rule therein appearing. 

But a further reason for not applying this rule 11 of the Officiai 
Classification No. 38 lies in the fact that the shipper was not subject to 
a charge of $3 for every stop, and therefore the carload rates plus 
the charge for stopping did not in fact exceed the L. C. L,. rate. 

[3] We are also convinced that still another reason exists for not 
applying this rule to this case. The character of this shipment, or any 
freight shipment, must be determined at the time the shipment be- 
gins, and cannot be changed, so far as the application of rates is con- 
cerned, by the subséquent conduct of either the consigner or the con- 
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signée. Consignor's exercise of his right to stop a shipment in transit 
cannot relieve him of his obligation to pay the freight charges based 
upon the character of the shipment as it was orîginally begun. Nor 
would consignor's détermination, after a shipment has begun, to handle 
the freight differently f rom what it was originally billed, change the 
character of the shipment. 

The govemment further contends that the L. C. L. rate should hâve 
been applied because each carload shipment was not a single shipment, 
but in reaUty was from the plaintifif in error as consigner to the va- 
rions retailers to whom the Saginaw Beef Company made sales as 
consignées. This appears to be the theory of the indictment, as each 
such shipment is made the basis of a separate count. 

This theory totally ignores, not only the bill of lading, wherein but 
one consignée, the Saginaw Beef Company, is named, the undisputed 
testimony that plaintff in error was a stranger to the transactions 
between the retailer and the Beef Company, but it also ignores the 
two rules above quoted. 

The right of plaintiff in error to ship fresh méats in carload lots 
from Chicago to Owosso or to intermediate points was affirmatively 
established on the trial by the introduction of freight tariff sheets, 
circulars of the Interstate Commerce Commission and the Officiai 
Classification in force at the time of the shipments. In fact, this right 
to make carload shipments between thèse points is fuUy conceded by 
the government. 

This same documentary proof recognized, and in fact established, 
the shipper's right to the benefit of transit privilèges on Connecting 
Unes. In other words, a shipper making a carload shipment from Chi- 
cago to Owosso was entitled to ail the transit privilèges which the 
tariff sheets of the Ann Arbor road permitted. Among thèse transit 
privilèges was the shipper's right to stop in transit as defined in thèse 
two rules A and B. 

[4] The shipment having lost none of its carload character by its 
various stops, the shipper was free to bill the car to one consignée to 
be delivered, when unloaded, to various parties. A shipper making 
shipments in carload lots has the right to bill to a single consignée 
though the contents of the car may be intended for diflferent individ- 
uals. I. C. C. V. D., L. & W. R. R. Co., 220 U. S. 236, 31 Sup. Ct. 
392, 55 Iv. Ed. 448. 

It is finally claimed by the government that the character of the 
shipment should be determined by the fact that employés of the Ann 
Arbor road helped unload the freight and that inasmuch as carload 
shipments are unloaded by the consignée, an inference arises that the 
parties (the shipper and the carrier) intended the shipment as an L. 
C. L. shipment. 

Ignoring for the moment the government's failure to show plaintiff 
in error had knowledge of this fact, we find from an examination of 
the évidence that the government's claim in this respect is not sup- 
ported by the proof. In three of the cars at least, the consignée un- 
loaded the cars unaided by the carrier's employés. In one car only 
is there an inference that the railroad employés helped the consignée 



CITY or SALEM V. SALEM WATER, LIGHT & POWEE CO. 295 

to Unload the freight. It appears clearly that the consignée provided 
men to unload the cars; that it paid the passenger fares of thèse 
employés whose duty it was to handle the freight. If any assistance 
was given by the train brakeman, it was merely by way of accommoda- 
tion, or perhaps to make possible an earlier departure from the station. 

If any inference can be drawn from this record on this phase of 
the case, it must therefore be unfavorable to the govemment ; for if 
local shipments were to be handled by the carrier, and only in case of 
carload shipments was the consignée required to handle the freight, 
what conclusion must we draw from the fact that the consignée pro- 
vided two men to unload each car of freight? 

But this contention is conclusively answered by further référence 
to the rules in question. Neîther rule forbids an employé of the rail- 
road from helping the shipper to unload the freight. 

It follows, from what has been said, that plaintiff in error was en- 
titled to a carload rate on each of its four shipments and the charges 
set forth in the indictment are unsupported by the évidence. 

The judgment is reversed, and a new trial ordered. 



OITÏ OV SALEM et al. v. SALEM WATER, LIGHT & POWER CO. 

(Oiroxit Court of Appeals, Ninth Circuit. January 8, 1919. Retiearing 
Denied Mareh 10, 1919.) 

No. 3198. 

Waters and Wateb Courses <g=5203(ll) — Conteact with Watee Compant — 
Charges — Modification by State Commission. 

A City ruay agrée that th.e state, through its l'ublic Service Commission, 
may modify a contract between itself and a water coiupany respecting 
rates to be eharged by the company, and is bound by any modification 
so made with the consent of the company, especially where the city 
sought readjustment of the rates. 

In Error to the District Court of the United States for the District 
of Oregon; Robert S. Beau, Judge. 

Action hy the Salem ^Vater, Light & Power Company against the 
City of Salem, Walter E. Keyes, its Mayor, and C. O. Rice, Treasurer. 
Judgment for plaintifif, and défendants bring error. Affirmed. 

This is an action by the Salem Water, Light & Power Company to recover ror 
flre hydrant service furnished to the municipallty. The water eompany's de- 
mand is basod upon a hydrant charge fixed by an order of the Public Service 
Commission of Oregon, published in August, 1914, and not upon a lower maxi- 
mum rate named in the franchise granted by the city to the water company 
in 1891. 

The city of Salem, in Orea:on, was incorporated by législative act In 1862 
under a constltutional provision (section 2, art. 11, of the Constitution of 
Oregon) which authorized corporations to be formed under gênerai laws, 
and not by spécial laws, except for municipal purposes, and also provided 
that ail laws passed pursuant to the section could be amended or repealed, 
but not so as to impair or destroy any vested corporate rights. The act of 
incoriJoratlon (Spécial Laws of Oregon, 1SC2, p. 3) under which Ordinance No. 

^;::=)For other cases see same topic & KEY-J^UMBER in ail Key-Numbered Dlgests & Indexes 
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207, enacted In April, 1891, tbe franchise ordinance hère involved, was passed, 
has thèse provisions: 

"Sec. 6. The mayor and aldermen shall comprise the common council of said 
City, and at any meeting shall hâve exclusive power — 

"To provide for lighting the streets and furnisliing the city and the inhahi- 
tants thereof with gas or other light, and wlth pure and wholesome water, 
and for such purposes niay construct such water, gas or other works, withln 
or wlthout the city limits, as may be uecessary or convenient theref or : Pro- 
vided, Oiat the council may grant and allow the use of the streets and alleys 
pf the city to any person, compauy or corporation who may désire to estab- 
lish Works for supplying the city and the inhabitants thereof with such water 
or light upon such terms and conditions as the council may prescribe. 

"26. * ♦ • To permit and regulate the use of the streets, alleys and pub- 
lic grounds of the city for laying down and repairing gas and water mains, 
for building and repairing sewers and the érection of gas or other lights ; to 
préserve the streets, alleys, side and cross walks, bridges and public grounds 
from injury, and prevent the unlawful use of the same, and to regulate thelr 
use, to fix the maximum rate of wharfage, rates for gas or other lights, for 
carrying passengers on street railways, and water rates." 

In section 4 of the Ordinance No. 207 it was provided that the Salem Water 
Company shall not charge at any time "higher rates for water than is custom- 
arlly allowed for water in towns or cities of like population on the Pacific 
Ooast; but the Satem Water Company, Its suecessors or assigns, shall not at 
any time charge more than one dollar and eighty-two cents ($1.82) per 
month for each hydrant or cistern actually supplied. And the right is hereby 
reserved by the city of Salem to continue or discontinue to connect or diseon- 
nect any or ail hydrants or clsterns connected, or which may hereafter be 
connected with said works ; and the city of Salem shall not pay for said hy- 
drants or clsterns while the same are dlsconnected or di.scontinued." 

In May, 1913, the city liled a complaint with the Public Service Commis- 
sion of the State of Oregon against the water company, wherein the city set 
forth that the water company as a public utility was subject to the provi- 
sions of chapter 279 of the Laws of Oregon of 1911, and that the distributing 
System of the water company was inadéquate to supply the demands of tlie 
résidents of the city, and that the water supply was inadéquate, and that the 
rates charged were unequal ; wherefore the city prayed that the commission 
should make such orders as were uecessary for extending the distributing 
mains and that the rates of the water company should be adjusted and equal- 
ized, "so that the same shall be uniform and equal and that said rates may be 
reduced so that the charges may return to the défendant [water company] a 
reasonable return upon its investnient." 

After filing the complaint with the Public Service Commission, and about 
March, 1914, the city council adopted a résolution (No. 1294) In substance as 
foUows: That the Commission, in ad.iusting the rates of the water company 
for the city on the private users, take into considération the priée "at which 
the hydrants should be charged to make an équitable rate for the private 
user, and, if the rate now charged the city for hydrants by the water com- 
pany is too hlgh or too low, that it be ad.iusted accordingly." 

After public hearing about August 19, 1914, the commission found that the 
rate of $1.82 charged by the water company to the city for its tire hydrants 
put an undue biirden upon the other users of water, and that the city 
should pay to the water company .^^2.50 per hydrant per month for ail hydrants 
to which water was furnished by the water company, the new rate to be 
effective October 1, 1914. Thereafter the water compauy furnished to the 
city and to the fire hydrants water, and the city aceepted the service withovit 
dissent. Bills for water are payable in advance, but the city has refused to 
pay for the service, and there is a large amount ehiimed to be due. 

The city, in its answer, sets up that tlie Public Service Commission was 
created in 1911, and subséquent to the acts of incorporation of the water com- 
pany and to the various amendmeuts to the act creating the city of Salem, and 
subséquent to the amendment to section 2 of article 11 of the Constitution 
of Oregon, as amended in November, 1910, and subséquent to the adoirtion 
of section la of article 4 of the Constitution of Oregon, and to certain legisla- 
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tivo enactments wliich need not be hère fuUy eited. One of the anieudments 
of 1903 added a new subdivision to section 6, and provided that tUe mayor and 
aldermen, compiising the coniinon councll, should hâve exclusive power (sub- 
division 41) : To license, regulate, and tax vvater and power companies, and 
to flx the maximum rates to be charged by any person, company, or coriMra- 
tion for water or power supplled by suclî person or company to private or 
public consumers withln the city. 

The city allèges that the charges made by the water company for supplyln^ 
water to the inhabitants of the city were unreasonable, unjust, and unequal 
as between différent jiatrons and consumers, and allèges that to secure an ap- 
praisement of the value of the property and equipment, and for the purpose 
of having a détermination by the Public Service Commission whether or not 
the city was charging its patrons ini.iust tariffs for the private use of water, 
Ihe city filed a complaint with the l'uldlc Service Commission, and later the 
resolution herelnbefore referred to was iiassed. It is admitted tliat the city 
lias declined to accept the orders of the l'nlilic Service Commission in so far 
as they inereased the rates for water service for hydrants. 

B. W. Macy, of Salem, Or., and Wm. P. Lord, of Portland, Or., for 
plaintiffs in error. 

Wood, Montagne, Hunt & Cookingham, Isaac D. Htint, and M. M. 
Matthiessen, ail of Portland, Or., for défendant in error. 

Before GILBERT, ROSS, and PlUNT, Circuit Jiidges. 

HLTNT, Circuit Judge (after stating the facts as above). We will 
not stop to analyze the question whether the franchise which was ac- 
cepted constituted a contract between the city and the water companj' 
and its predecessors, for we will accept the premise that it was a con- 
tractual relationship which could not be impaired without the consent 
of the water company. This assumption brings us, then, directly to 
inquire what is the effect where the Public Service Commission of thé 
State and the utility corporation agrée to changes in the contract and 
the municipality alone objects. 

In Hunter v. Pittsburgh, 207 U. S. 161, 28 Sup. Ct. 40, 52 L. Ed. 
151, the Suprême Court established that neither the charter nor any 
law conferring governmental power, or vesting in a city property to be 
used for governmental purposes, or authorizing it to hold or manage 
such property, or exempting it from taxation upon it, constitutes a 
contract with the state within the meaning of the fédéral Constitution, 
but that the state at its pleasure can modify or withdraw ail such pow- 
ers, can take without compensation the property, hold it itself, expand 
or contract the territorial area, or even repeal the charter and destroy 
the corporation. The court held that the state is suprême in respect 
to such matters, and the Législature, conforming its action to the Con- 
stitution of the state, may do as it will, unrestrained by any provision 
of the Constitution of the United States. 

In Portland v. Public Service Commission, 173 Pac. 1178, the Su- 
prême Court of Oregon discussed the question of the relationship ex- 
isting between the Public Service Commission and the state, and re- 
garded the commission as the agent of the state, endowed by the state 
with plenary power, capable of consenting to a change in a contract 
between a city and a street railroad, whereby the company was al- 
lowed to charge an inereased rate or fare. The court, limiting its 
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views, said that, whatever ruies might prevail if one of tîie parties to 
the contract should attompt to change the terms without the consent 
of the other, they were not applicable to a situation where the con- 
tracting parties themselves agreed to the change. 

It is said, however, that thèse cases are to be distinguished, in that 
hère the right to obtain hydrant service at rates not to exceed those 
specified in the franchise was held by the city purely in its propri- 
etary capacity. But as the municipal corporation is but a political sub- 
division of the State, and exists by virtue of the exercise of the power 
of the State through its législative department, it is our opinion that 
the city had no absolute property right to demand continued hydrant 
service at a given rate as against the right of the state to modify such 
rates of service with the consent of the water company, notwithstand- 
ing the fact that as to the water company itself the contract might 
be unalterahle except with its consent. 

In Worcester v. Worcester Consolidated Street Ry. Co., 196 U. 
S. 539, 25 Sup. Ct. 127, 49 L. Ed. 591, the raiiway company had been 
granted a franchise on the condition that certain pavement be main- 
tained between the rails for the entire distance covered by the tracks. 
When the franchise was negotiated the city council had authority to 
grant locations for the laying of a railroad unde^r such restrictions as 
they deemed the interests of the public might require, and there was 
législation in the state requiring that the paving of streets occupied 
by railroad tracks should be kept in repair by the railroad companies. 
Afterwards the Législature passed a law designed to relieve street raii- 
way companies of the obligation to keep paving between tracks in re- 
pair, and the street raiiway company refused to repair the paving 
between its tracks, with the resuit that the city made the repairs and 
attempted to hold the street raiiway company liable. The contention 
of the city was that the législation which purported to relieve the 
street raiiway company from the obligation to keep the paving in re- 
pair was invcdid, because the effect was to impair the obligation of 
the contract between the city and the raiiway company. The Suprême 
Court said it had no doubt that the Législature of the state had the 
power to abrogate the provisions of the contract between the city and 
the raiiway company with the assent of the raiiway company, and 
concluded that the asserted right of the city to demand the continu- 
ance of the obligation to pave and repair streets did not amount to 
a property right held by the corporation, which the Législature was 
unable to touch either by way of limitation or extinguishment. The 
court said: 

"If thèse restrictions or conditions are to be regarded as a contract, we 
thlnk the Législature would hâve the same right to terminate it, with the 
consent of the railroad company, that the city itself would hâve." 

The court, approving the doctrine of New Orléans v. New Orléans 
■Waterworks Co., 142 U. S. 79, 12 Sup. Ct. 142, 35 L. Ed. 943, was of 
the opinion that a municipal corporation is in no contract relations 
with its sovereign, at whose pleasure its charter may be amended, 
changed, or revoked without the impairment of any constitutionéd ob- 
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ligation, and f urthermore that, while a municipal corporation may 
own private property not of a public or governmental nature, and that 
such property may he entitled to constitutional protection, still the 
asserted right in that case to demand the continuance of an obligation 
to pave and repair streets did not amount to property held by the 
corporation which the Législature was unable to touch either by way 
of limitation or extinguishment. But, furthermore, the court held 
that, even if the restrictions or conditions contained in the orders of 
the board of aldermen examined in the case were to be regarded as a 
contract, still the Législature had the same right to terminate it with 
the consent of the railroad company that the city itself would hâve. 

In Woodbum v. Public Service Comm., 82 Or. 114, 161 Pac. 391, 
h. R. A. 1917C, 98, Ann. Cas. 1917E, 996, the court held that the city 
entered into the franchise contract between the city and téléphone 
company subject to the reserved right of the state to exercise its police 
power and compel a change of rates, and that when the state exercise^ 
its power it did not work an impairment of any obligation of the con- 
tract. The court said : 

"The régulation of rates for the purpose of promotlng the health, comfort, 
safety, and welfare of soeiety is an exercise of the police itovver, and is 
therefore an attribute of sovereignty" 

— and was of the opinion that when seeking to détermine whether the 
régulation of rates has been conferred upon the city, with or without 
limitations, the courts would be guided by the rule that the délégation 
of the sovereign right to regulate rates must he clear and express, and 
doubts would be resolved against the city. 

Salem v. Anson, 40 Or. 343, 67 Pac. 190, 56 L,. R. A. 169, 91 Am. 
St. Rep. 485, and other cases, are cited by plaintifï in error as holding 
that, under charter provisions like those under considération, there was 
a délégation of exclusive power by the state Législature to the city to 
regulate and control the use of the streets by a water company upon 
such terms and conditions as the city council might prescribe; and 
with ability counsel hâve argued that after acceptance of the terms 
of the franchise it was beyond the power of the Législature to effect 
a change of its terms without impairing the obligation of the contract. 
The Oregon case does not pass upon the immédiate question. In Cleve- 
land V. Cleveland City Ry. Co., 194 U. S. 517, 24 Sup. Ct. 756, 48 L. 
Ed. 1102, specially relied upon, it was decided that the ordinance in- 
volved constituted a contract, but the court did not go farther than 
to hold that the car company, with which the contract was made, could 
not be relieved without the consent of the city. In Détroit v. Détroit 
Citizens' R. Co., 184 U. S. 368, 22 Sup. Ct. 410, 46 L. Ed. 592, the 
contract was made in obédience to an act expressly authorizing agree- 
ment between the corporation and the city, 

It seems to us that the later case of Home Téléphone Co. v. Los 
Angeles, 211 U. S. 270, 29 Sup. Ct. 50, 53 L. Ed. 176, more fully ex- 
presses the views of the Suprême Court, where the contention is that 
the state has authorized one of its municipal corporations to fix rates 
by inviolable contract to be charged by a public utility corporation 
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for a definite term. There the charter examined gave to the council 
"power * * * to regulate téléphone service" and "to fix and dé- 
termine the charges" for téléphone service and connections. The 
court was of opinion that, unless the législation granting such a power 
was perfectly clear, the city could not malce a contract fixing unalter- 
ably the charges for téléphone service during the life of the franchise, 
and thus deprive the city from exercising the power of régulation, 
and the ordinance was treated as not one "to agrée upon the charges," 
but as empowering the city "to fix and détermine the charges." The 
court said : 
"It authorizes tlie exercise of the governmental power and nothing else." 

Authority to contract away the power of régulation was not found 
either in the express words of the ordinance or by implication from its 
terms. In the examination of the ordinance now before us we must 
always hâve in mind that the contract bound the water company to 
byt one matter; that is, not to charge for water in excess of $1.82 
per hydrant per month. The municipality did not surrender ail right 
of fixing terms on which the water company could use its streets. 
There was no agreement fixing unalterably the charges. Under cer- 
tain limitations, as, for instance, if the reasonableness of the rate were 
questioned, the city could require the water company to decrease its 
charge for hydrant service, and to a reasonable extent might vary con- 
ditions under which there was an occupancy of the streets. Thus, 
while there is a contract, we are disposed to think the city never 
agreed and has not undertaken to yield wholly its charter right of 
allowing the use of the streets "upon such terms and conditions as the 
council may prescribe," and has not altogether yielded its power "to 
£x * * * water rates." Milwaukee Elec. R. Co. v. Wisconsin R. 
R. Comm., 238 U. S. 174, 35 Sup. Ct. 820, 59 L. Ed. 1254. 

If we are correct in this view, then section 2 of chapter 80 of the 
Laws of 1911 was merely a ratification of the contract as made by the 
city, but did not sanction a contract which attempted to bargain away 
the rate-regulating power. Section 2 provided that ail contracts here- 
tofore made and then in efifect for sale of water hy any corporation — 
"are hereby ratifled and declared légal and valid contracts, in so far as the 
right of such city or town to contract wltli référence to same is eoncerned." 

With thèse expressions of what seem to us to be the true view of 
the contract which is involved, we leave the last point without conclu- 
sive décision, and rest our ruling upon the ground that the city could 
agrée that the state through the commission and the water company 
could consent to the modifications of the terms of the contract with 
respect to rates to he charged and paid. We believe, also, that as the 
city had no private property right for hydrant service that was not 
of a public or governmental nature, there could be no sound objection 
to a modification by the state with the consent of the water company, 
especially where the city sought a readjiistment of rates for hydrants. 

Affirmed, 
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KIRCHNER V. UNITED STATES. 
(Circuit Court of Appeals, Fourth. Circuit. December 5, 1918.) 

No. 1655. 

1. Wab iS=>4 — EspioNAGE AcT — False Reports. 

It is net essential that false reports and statements, to constltute an of- 
fense under Espionage Act, tit. 1, § 3 (Oomp. St. 1918, § 10212c), should 
be made in the présence of persons wtio are, or are liable to be, selected 
for niilitary or naval service. 

2. Wab <S=34 — Bspionage Act — Trial. — Evidencb; op Intent. 

On a prosecutlon for making false reports and statements, in violation 
of Esplonage Act, other statements tban those cbarged, but of similar 
character, made by défendant at différent times and places, even before 
tbe passage of tbe act, may be shov^n on the question of intent. 

3. Cbiminal Law <S=5309 — Evidence — Pbestjmption of Good Chabacteb. 

On tbe trial of a crimlnal case, vpbere there is no évidence of defendant's 
character, there is no presumption of his good eharacter. 

4. Cbijiinal Law <@=>24 — Presumption of Inte>'t. 

It is not error in a crlminal case to instruct that défendant Is presumed 
to hâve intended what be did. 

In Error to the District Court of the United States for the Northern 
District of West Virginia, at Parkersburg; Alston G. Dayton, Judge. 

Criminal prosecution by the United States against H. È. Kirchner. 
Judgment of conviction, and défendant brings error. Afifirmed. 

William Beard, of Parkersburg, W. Va., for plaintiff in error. 

Stuart W. Walker, U. S. Atty., of Martinsburg, W. Va. (Charles N. 
Campbell, Asst. U. S. Atty., of Martinsburg, W. Va., and J. J. P. 
O'Brien, Asst. U. S. Atty., of Wheehng, W. Va., on the brief), for 
the United States. 

Before KNAPP and WOODS, Circuit Judges, and McDOWELL, 
District Judge. 

McDOWELL, District Judge. On January 14, 1918, the grand jury 
of the United States District Court for the Northern District of West 
Virginia, at Parkersburg, retumed the f oUowing indictment : 

"The grand jurors of the United States, duly impaneled, sworn, and cbarged 
to inquii"e withiu and for the said district, upon their oaths présent that H. 

E. Kirchner on the day of , 1917, and after the 17th day of 

June, 1917, the United States then and there being at war vi'ith the impérial 
Gernian government, did, at Elizabeth, in the Northern district of West Vir- 
ginia, vrtllfuUy, unlawfully, and feloniously make and convey to divers persons 
to the grand jurors uuknown, some of whom said persons were at the tlme 
aforesaid between the âges of 21 and 31 years, and wei'e then and there sub- 
ject to be called into the service of the United States Army, under the pro- 
visions of the Sélective Service Act, an act of Congress approved on the 18th 
day of May, 1917 [40 Stat. 76, c. 15 (Comp. St. 1918, 1 2019a, 2019b, 2044a- 
2044k)], certain false statements regarding the United States government, 
the army of the United States, the bonds of the United States then being 
offered to the citizens of the United States for sale to promote the success 
©f the United States in the prosecution of the war then being conducted 
against the impérial German government, whlch said statements in their 
entirety are unknown to the grand jurors, but which in substance were to 

^;=3For other cases see same toplc & KBY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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the effiect that the United States government in tlie prosecutlon of the said 
war was corrupt, and controlled by the moneyed Interests, that the Sélective 
Service Act aforesaid was unconstitutional, that the people of the United 
States could never meet the expense of the war with Gennany, tMt the people 
o£ the United States should not buy the United States bonds then being offered 
for sale, he, the said H. E. Kirchner, then and there knowing said statements 
to be false, with intent to interfère with the opération and success of the 
military and naval forces of the United States in the said war with the impérial 
German government, and to promote the success of the impérial German gov- 
ernment in said war, contrary to the form of the statute in such case made 
and provided, and against the peace and dlgnity of the United States of 
America. Stuart W. Walker, U. S. Attomey." 

The indictment was founded on section 3, title 1, of the original Es- 
pionage Àct of June 15, 1917, c. 30, 40 Stat. 219 (Comp. St. 1918, § 
10212c): 

"Whoever, when the United States Is at war, shall willfuUy make or con- 
vey false reports or false statements with Intent to interfère with the opéra- 
tion or success of the military or naval forces of the United States or to pro- 
mote the success of its enemies and whoever, when the United States is at 
war, shall willfully cause or attempt to cause Insubordination, disloyalty, mu- 
tiny, or refusai of duty, in the military or naval forces of the United States, or 
shall willfully obstruct the recrulting or enllstment service of the United S tates, 
to the injury of the service or of the United States, shall be punlshed by a 
fine of not more than $10,000 or Imprisonment for not more than twenty 
years, or both." 

The charge of the trial court is reported in the séries of bulletins, 
issued hy the Department of Justice, known as "Interprétations of 
War Statu tes," bulletin No. 69. The défendant below demurred to the 
indictment, and saved an exception to the order overruling the de- 
murrer. 

The first contention on the demurrer by counsel for défendant is 
based on the supposition that the indictment charges the défendant 
merely with the utterance of opinions. The indictment allèges that the 
défendant had said in substance that the United States government in 
the prosecution of the war was corrupt and controlled by the moneyed 
interests. Certainly such an assertion could be made and intended as 
a statement of fact. There is nothing on the face of the indictment 
on which to found an argument that the défendant was, in respect to 
the foregoing assertion, being prosecuted for an expression of opinion. 

The assertion that the people of the United States could never meet 
the expenses of the war must be treated as a mère expression of opin- 
ion, and the statement that the people should not buy United States 
bonds is of course not a statement of fact. It is unnecessary to dé- 
cide whether the statement that the Sélective Service Act is uncon- 
stitutional be a statement of fact or of opinion. The indictment con- 
tains at least one clear statement of fact alleged to be false ; the re- 
maining statements alleged to hâve been made may properly be treated 
as surplusage. 

[1] The remaining objections to the indictment are founded on the 
theory that the false statement must be made to, or at least within the 
hearing of, persons who are, or who are liable to become, members of 
the military or naval forces. We find no warrant for this contention 
in the statute. The success of the military and naval forces is aided 
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or hampered in large measure by the spirit of the civilian population. 
Shipbuilders, munition makers, coal miners, lumber producers, buyers 
and sellers of Liberty Bonds and War Savings Stamps, women and 
girls making Red Cross supplies, merely begin the list of civilians 
whose patriotic ardor is almost as essential to the success of our mili- 
tary and naval forces as is the spirit of the men composing thèse forces, 
Excepting only those who are too unintelligent to understand, there is 
no class of our population on whom some false statements may not 
hâve a pernicious effect in the direction of restraining patriotic en- 
deavor. In drawing the indictment it was unnecessary for the pleader 
to négative the fact that the statements alleged against the défendant 
wrere made only in the hearing of those too unintelligent to understand 
them. The return of the indictment necessarily imported that the de- 
fendant's statements were made to some person who understood them 
and repeated them before the grand jury. It follows that, unless the 
false statement be made only to children of very tender years or to 
imbéciles, the intent to interfère with the opération or success of the 
military or naval forces may exist. 

The crime denounced is not that of interfering vi^ith the success of 
our forces. If the false statement is willfully made with the intent 
denounced, the offense is complète; and if the effect of the statement 
may reasonably be to chill the ardor or restrain the efforts of any of 
those who hear the statement, the proscribed intent may exist. The 
statute does not discriminate between an intent to directly interfère, 
and an intent to indirectly interfère, with the opération or success of 
the military forces ; and hence we hâve no reason for making such dis- 
tinction. 

In the bulletins, "Interprétations of War Statutes," mentioned above, 
are numerous expressions of judicial opinion as to this question. In 
U. S. V. Harper, No. 76, Judge Jack said : 

"Neither is it neeessary that the government prove that such statements 
■were made in the présence of persons llable to military sei-vice. This latter 
phrase in the indictment may be regarded as surplusage." 

In U. S. V. Frerichs, No. 85, Judge Munger said: 

"If one were to say to those being solicited to sulxscrlbe for bonds to sup- 
port the war, that the bonds were selling on the Stock Exchange at 50 cents 
on the dollar when they were selling at par, or near that, and that was said 
with the intent that It would discourage people from subscribing for the bonds, 
and thereby render diffieult the support of the armles in the prosecution of the 
war, It eoùld well be said that the intent of that man was to interfère with 
the success of and the opération of the naval and military forces of the 
United States." 

In U. S. V. Zittel, No. 90, Judge Neterer said : 

"A person would be guilty of the violation of tne provisions of this act hy 
making false reports or false statements with intent to interfère with the opér- 
ation or success of the military, without making the reports or statements 
directly to men In uniformr or men registered and held in reserve. 

"There are many aclivitles connected with the supply of the military and 
naval forces, and if false statements and reports are made with intent to 
Interfère with any of the operative ageneies which supply the military or 
naval forces and are neeessary for thelr successful opération, it would be a 
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violation of thls aet. For instance, transportation Is neoessary, and îf a 
person should willfully make false reports or false statementfs witti the In- 
tent to interfère with, the ship construction, or witti tlie intention of inter- 
fering -with supplying tlie vesseJs, when constructed, with seamen, or with 
any of the active agencies which are necessary to promote the success of the 
military and naval forces in whatever respect, if any disclosed by the évi- 
dence, it would be a violation of this aet." 

In U. S. V. Tauhert, No. 108, Judge Aldrich said : 

"Now, when a nation engages in war, it is important that it should not be 
hindered — that It should not be impeded or embarrassed or retarded or checli- 
ed or slackened — by Internai obstruction ; and that means not only in respect 
to actual war activltles in the fleld, but it must not be hindered in its activities 
in the direction of preparedness. * • * 

"I hâve" told you that the law is a constitutlonal law, that it is one enacted 
in war times, to thé end that the war may be vigorously prosecuted, and it 
means that the war shall not be obstructed either in its active military opér- 
ations or in respect to the necessary things that must be done in order to 
sustain the military armi * * • " 

In U. S. V. Stephens, No. 116 (S. Cî 121), Judge Woolley said: 

"A eareful study of the Espionage Aet and of section 3 before amendment 
satlsfies me that the offense defined is not limited to a direct interférence with 
tlie opération and success of military forces. The controlllng word of the 
statute is 'interférence,' and if the intent with which false statements are 
made is to work sueh interférence it niatters little whether that end is reach- 
ed direêtly or indirectly. Physlcal contact with military opérations is not 
necessary to work interférence with them. Every one knows this now. Con- 
Kress knew it when it enacted the statute. Interférence being the thing, the 
processes by which it is achieved are not regarded as of importance." 

In U. S. V. Weinsberg, No. 123, Judge Morris said: 

"I wish to say in the beginning that when we speak of interferlng with the 
success of the militai^ forces of the United States it is my view that one can 
interfère with the success of the military forces of the country by destroying, 
or weakening, or undermining, any recognized and properly adapted instru- 
mentality or organization which effectively aids in and contrlbutes to that 
success. » * * " 

In U. S. V. Binder, No. 126, Judge Garvin said: 

"Now, it is Important for you to bear in mlnd that it is not necessary, and 
I charge you this as matter of law, that any of the sentiments contained in 
this book should hâve been actually, by the défendant, brought to the direct 
Personal notice of any one in the military or naval service of the United 
States, Including the National Army, because you can readily understand that 
the effect which the governnient charges this défendant intended the publica- 
tion should hâve miglit quite as easily be brought about by bringing sentiments 
of this sort to the notice of friends and relatives of those who are actually in 
or who were expecting to be connected with the military or naval service." 

See, also, U. S. v. Nagler, No. 127. 

We think it unnecessary to discuss the remaining arguments on 
the demurrer made by counsel for défendant. In passing, however, we 
should say that we regard as surplusage the allégation in the indict- 
ment that the statements made by the défendant were made to persons 
subject to be called into the military service. 

[2] It is next urged that the trial court erred in admitting évidence 
of statements, similar in nature to thèse set out in the indictment, made 
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by the défendant in the Southern district of AVest Virginia and before 
the Espionage lyaw was enacted. In admitting this évidence the trial 
court distinctly and more than once advised the jury that this testi- 
mony was admitted only as bearing on tlie intent of the défendant in 
making the statements set out in the indictment. The évidence in ques- 
tion does hâve a tendency to prove that the défendant, if he made the 
statements charged, made them with the intent charged. We can see 
no force in this contention. 

It is argued that the trial court committed error in calling the at- 
tention of the jury to the Act of April 22, 1898, c. 187, making ail 
able-bodied citizens and certain persons of foreign birth between the 
âges of 18 and 45 years liable to military service. 30 Stat. 361. Coun- 
sel contends that this statute was repealed by the Draft Act of May 
18, 1917. We think it unnecessary to décide the question. The action 
of the court was, in our opinion, unnecessary; but it did not in any 
event constitute réversible error. If our construction of the third sec- 
tion of the Espionage Act is sound, it is entirely immaterial whether 
ail able-bodied maie citizens between 18 and 45 years of âge were or 
were not in January, 1918, liable to military sen'ice. 

[3] After the testimony was ail in, the defendant's counsel asked 
the court to give an instruction, reading in part as follows : 

"The court instructs the jury that the character of an accused person is in 
law presumed to be good, and this alone niay be sufflcient to create a reason- 
able doubt of guilt. * * * " 

There had been no évidence of good character offered or given, and 
the trial court refused to give the instruction. It seems unnecessary 
to say more of this exception than that the Suprême Court bas de- 
cided that there is no such presumption as that asserted in this prayer. 
Gréer v. U. S., 245 U. S. 559, 38 Sup. Ct. 209, 62 E. Ed. 469. 

[4] It is next objected that the trial court added to an instruction, 
offered by the défendant and given, the f ollowing : 

"The law présumes tliat a man intends that which lie does, and it is from 
the statements made and the acts done that his intent is to be determined." 

The jury knew the défendant to be sane and adult; the statements 
made by him and testified to by many witnesses were made knowingly 
and intentionally. The presumption in the mind of the trial court 
could hâve been more f ully expressed ; but we cannot see, in the cir- 
cumstances existing, that the défendant was prejudiced. There is some 
comparatively récent authoritv to the effect that the assertion that a 
sane man intends the natural and probable conséquences of his own 
acts, knowingly done, is not a true presumption of law. See Thayer's 
Preliminary Treatise, p. 335; 2 Chamberlayne, Ev. §§ 1166, 1167; 7 
Ency. Ev. 592 et seq, ; 16 Cyc. 1081 ; U. S. v. Rutherford, Bulletin 
No. 119; U. S. V. Fontana, Bulletin No. 148. However, we need not 
discuss this question. The rulings of the Suprême Court forbid that 
the exception now under considération be sustained. See Allen v. U. 
S., 164 U. S. 492, 496, 17 Sup. Ct. 154, 155 (41 E- Ed. 528), where the 
trial court had in the course of its charge said: 

"A jjerson is presumed to intend what lie does." 
255 F.— 20 
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In affirming Mr. Justice Brown said: 

"This is nothing more than a statement of the familiar proposition that 
every man is presumed to iutend the natural and probable conséquences of 
hls own act." 

In Agnew v. U. S., 165 U. S. 36, 50, 53, 17 Sup. Ct. 235, 241, 242 
(41 !.. Ed. 624), Mr. Chief Justice Fuller said: 

"The Circuit Court, in this part of the charge, was deallng wlth the in- 
tent to injure and defraud the bank, and rightly instructed the .lury that. If 
they found certain facts, slich intent was necessarily to be Inferred there- 
from. This was in application of the presumption that a person intends the 
natural and probable conséquences of aets intentionally done, and that an 
unlawful act implles an unlawful intent." 

And again, the trial court having charged, inter alla: 

"It is a well-settled rule, which the law applies in both eriminal and civil 
cases, that the intent is presumed and inferred from the resuit of the action" 

— it is said : 

"In our opinion there was évidence tendlng to establlsh a state of case 
justifying the giving of this instruction, which was unexceptionable as mat- 
ter of law." 

In Reynolds v. U. S., 98 U. S. 145, 167 (25 h. Ed. 244), it is said: 
"A eriminal intent is generally an élément of crime, but every raan is pre- 
sumed to intend the necessary and legitlmate conséquences of what he know- 
ingly does." 

See, also, Hanauer v. Doane, 12 Wall. 342, 347, 20 L. Ed. 439. 

The ruling of the trial court on the motion to set aside the verdict 
présents' no question for considération by this court. Holmgren v. 
U. S., 217 U. S. 509, 521, 30 Sup. Ct. 588, 54 L. Ed. 861, 19 Ann. Cas. 
778; Prichard v. Budd, 76 Fed. 710, 716, 22 C. C. A. 504. 

We can find no tenable ground in support of the motion in arrest. 

The judgment below must be afïirmed. 



SOUTH ATLANTIC S. S. LINE v. LONDON-SAVANNAH NAVAL 
STOKBS CO. 

(Circuit Court of Appeals, Flfth Circuit. October 24, 1918.) 

No. 3241. 

1. SHIPPINQ ®=5l08 — OONTEACÏS — Bkeach. 

Contract for freight room from United States to Bngland, conditioned 
to be subject to provisions of océan bill of lading, one of which was llberty 
to call at any port, in or out of customary route, was not breached by 
tender of ship "with the understanding that we reserve option of forward- 
ing cargo via a continental port should it prove necessary," inserted in 
View of notice of shipper's claim that European war canceled ail con- 
tracta for shipment to continental ports. 

2. Shipping i®=»108 — Contbacts — Privilège or Calling at Ports, 

Provision of contract for freight room that ship is to hâve llberty to 
call at ports in or out of customary route, in any order, to recelve or 

^=>For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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discharge cargo or passengers, or for any other purpose, Is valid, so far 
as a stop Is for a purpose proper or necessary to the voyage in wiiicli the 
ship is engaged. 

3. SlIIPPING iS=»108 CONTBACTS — CANCELLATION. 

Rejection by shipper of tender of ship, because of carrier's noncom- 
pliance with unwarranted demand that it forego a right reserved to it 
by coutract for freight room, justified carrier in treating contract as can- 
celed. 

Appeal from the District Court of the United States for the South- 
ern District of Georgia; Beverly D. Evans, Judge. 

Libel in admiralty by the London-Savannah Naval Stores Com- 
pany against the South Atlantic Steamship Line. From a judgment 
for libelant (248 Fed. 949), respondent appeals. Reversed. 

Samuel B. Adams and A. Pratt Adams, both of Savannah, Ga., 
for appellant. 

William Garrard, of Savannah, Ga., and J. Parker Kirlin, of New- 
York City (John M. Woolsey, of New York City, on the brief), for 
appellee. 

Before WALKER and BATTS, Circuit Judges, and SHEPPARD, 
District Judge. 

WALKER, Circuit Judge. This was a libel in admiralty, filed 
by the appellee, London-Savannah Naval Stores Company, against 
the appellant, South Atlantic Steamship Line, to recover the dam- 
ages claimed to hâve resulted from the alleged failure and refusai 
of the latter to tender vessels for the carriage from Pensacola, Fia., 
to Bristol, England, of certain rosin and turpentine, for which it had. 
by three written contracts with the appellee, agreed to furnish freight 
room during the month of August, 1914. The parties will be refer- 
red to by the désignations they had in the trial court — the libelant 
and the respondent, respectively. The contracts, dated respectively 
July 11, 1914, July 14, 1914, and July 27, 1914, were made by filling 
eut and signing a form of an engagement for freight room so as to 
show the amounts of rosin and turpentine to be carried, the places 
of shipment and of destination, the freight to be charged, and the 
time within which the goods were to be delivered and received for 
shipment. On the back of each of the contracts were certain printed 
conditions, among which was the f ollowing : 

"This contract is made npon the express condition that it is subject to ail 
the clauses and conditions in the océan bill of lading used by the vessel, which 
Mil of lading is made a part of this conti-act and a copy of the same shall bo 
furnished on application." 

The libelant put in évidence the form of océan bill of lading which 
was made a part of the contracts in question. The foUowing is a copy 
of so much of this form as is material to be set out : 

"Received for shipment from in apparent good order and condition, 

to be trausported by the steamship from — — — to the port of • 

(or so near thereto as she may safely get), with liberty to call at any port or 
ports, in or out of the customary route, in any order whatsoever, to receive or 

®=»For otber cases sec same toplc 6 KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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discharge coals, cargo, passengers, or for any other purpose, • • • and 
also subject to ttie clauses on the back hereof, whleh are mutually agreed to, 
and form a part of thls bill of lading and contraet as fuUy as if recited at 
length over tbe signature hereto affixed ; and in acceijting thls bill of lading, 
shipper, owner, and consignée of the goods, and tbe holder of thls bill of 
lading, agrée to be bound by ail the stipulations, exceptions and conditions 
expressed on the face and/or back hereof, whether written or printed, as 
fully as if they were ail signed by sach shipper, owner, consignée, or 
holder." 

The above-quoted provisions were on the face of the form of bill 
of lading. On the back of it, after the words, "It is mutually agreed," 
was the following, among other provisions: 

"Also that ail goods destined for ail points beyond Rotterdam or Antwerp 
are subject to ail conditions, stipulations, and exceptions, expressed in the 
customary form of bill of lading, in use at the time of shipment by the carrier 
or carriers completing the transit." 

Immediately succeeding the above quotation are the following 
statements in the summary of the évidence: 

"The next clause is entltled 'London clause,' and refers only to the landlng 
of goods and other immaterial matters. Kxcept Rotterdam, Antwerp, and 
liondon, the form of océan bill of lading does not mention any port." 

On August 10, 1914, the respondent addressed the following two 
communications to the libelant : 

"Gentlemen : Pensacola/Brlstol : We herewith beg to tender you the s/s 
Twilight, now at Pensaeola ready to load, under the above engagement, with 
the understanding that we reserve the option of forwarding thls cargo via 
a continental port should it prove necessary. Kiudly give your Pensaeola 
office instructions to order thls cargo out promptly, and oblige, 

"Yours very truly, South Atlantic Steamship Line." 

"Gentlemen: Pensacola/London : We herewith beg to tender you the s/s 
Uganda, now at Sand Key awaiting orders, under the above engagement, with 
the understanding that we reserve Ihe option of forwarding this cargo via a 
continental port should it prove necessary. Kindly give your Pensaeola 
office instmctions to order thls cargo out promptly, and oblige, 

"Yours very truly, South Atlantic Steamship Line." 

The contraet referred to in the second of thèse two letters is not 
involved in this case. That letter is set out, so as to disclose ail that 
was replied to by the following letter of the libelant of the same 
date, and addressed to the respondent: 

"Dear Sirs: We hâve your letters of this date tenderlng us the steamers 
Uganda for Ijondon, and Twilight for Bristol, but beg to say that we cannot 
accept same with your reserving the option of forwarding thèse cargoes via a 
continental port. Such réservation is contrary to usance, besides which it is 
not provided for in your freight contracts with us and we must therefore 
insist upon your providlng an unrestricted U. K. (meanlng United Kingdom) 
voyage. 

"Furthermore we would remlnd you that you agreed with our Mr. Jensen to 
give us one week's notice of steamers' readiness to load. 

"Yours falthfully, London-Savannah Naval Stores Co." 

On August 11, 1914, the respondent wrote the following letter to 
the libelant : 

"Gentlemen: Engagement .3000 B/Rosin and 3000 B/Turps. August shlp- 
Jiient, Pensacola/Bristol; We are in due receipt of your yesterday's favor 
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noiifying ns that you décline to inake delivery to the s/s Twilight under our 
contract with you. wliich gives us the option of forvvardlng direct or via a con- 
tinental port. Under thèse cirtaimstances we are conipelled to look upon the 
contract as canceled, and are taklng action accordingly, which please note. 
"Very truly yours, South Atlantic Steamshlp Line." 

And on August 12, 1914, the libelant addressed the foUowing let- 
ter to the respondent: 

"Dear Sirs: We are In receipt of your tliree favors of the llth Inst., and 
beg to repeat tliat we oannot permit shipmeut via a continental port, nelther 
can we accept yoiir notices and regard the freight contracts as canceled. 

"Please let us know when you propose to lift the 250 bris, rosin contracted 
for August shipment to Liverpool at 15/ — . 

"Yours very truly, London-Savannah Naval Stores Co." 

The évidence disclosed the foUowing facts, about which there was 
no dispute: When the contracts were made it was understood that 
the naval stores in question would constitute only a part of the cargo 
of the vessel on which they would be shipped. It had been the al- 
most unvarying practice of vessels carrying naval stores from At- 
lantic or Gulf ports to Bristol to carry also other goods consigned 
to a port or ports in Great Britain or on the continent of Europe, and 
to stop at such other port or ports before going to Bristol. It was 
not at ail unusual for such vessels carrying naval stores shipped from 
Pensacola to Bristol to stop first at a continental port or a British port 
other than Bristol. The libelant had previously made shipments un- 
der similar contracts with the respondent on vessels which were to 
and did first stop at a continental port. The last shipment from Pen- 
sacola to Bristol made by the libelant over the respondent's line went 
by Rotterdam to Bristol under the same kind of contract. The war in 
Europe having started after the contracts were made, the libelant 
put the respondent on notice that it considered ail its continental 
contracts canceled on account of the war and that the United King- 
dom contracts were still in force. The letters quoted were written 
after this occurred. The respondent had contracted to furnish 
freight room for goods to be shipped in August to both Antwerp 
and Rotterdam, to meet which obligations it expected to use the Twi- 
light, if the shippers were prepared to ship and called for the ful- 
fillment of their contracts. It was under thèse circumstances that the 
respondent's letters of August lOth were written. 

The libelant's manager, who conducted its part of the above-quoted 
correspondence, was a witness in its behalf. He admitted that if 
there had been no such correspondence or communications, and the 
respondent had received the rosin and turpentine as provided in the 
contracts, and had issued its bills of lading therefor as contemplated 
by the contracts, it would not hâve been inconsistent with the con- 
tracts, or with the understanding of the parties when the contracts 
were made, for the ship carrying the goods to carry other goods des- 
tined to a continental port or ports and to stop at such port or ports 
before going to Bristol. 

[1] We understand a contention made in behalf of the libelant to 
be that it was justificd in declining the tender of the ship Twilight, 
made by the respondent's letter of August lOth, because that tender 
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had a condition attached which the respondent had no right to im- 
pose, and that the libelant's acceptance of that tender would hâve 
effected a change of its rights under the contracts. Nothing in either 
of the respondent's letters indicated a purpose on its part to do any- 
thing which under its contracts it was not at liberty to do. The li- 
belant's reply of August lOth showed that it insisted on the respond- 
ent "providing an unrestricted U. K. voyage." Its letter of August 
12th explicitly states that "we cannot permit shipment via a conti- 
nental port/' 

Instead of the correspondence showing an attempt by the respond- 
ent to impose a condition inconsistent with its contracts, it shows- 
an explicit refusai by the libelant to make use of the tendered freight 
room for which it had contracted unless the respondent would fur- 
nish a ship for a voyage différent from the one contemplated by both 
parties when the contracts were made, and that it would not permit 
the goods to be shipped on a vessel which was to go "via a continen- 
tal port," though under the contracts there was a right to carry car- 
go destined to, and to stop at, a continental port before the vessel 
reached Bristol. The respondent having been put on notice that the 
libelant considered that the existence of the European war had the 
effect of canceling ail contracts for the shipment of goods to ports 
on the continent of Europe, its letters of August lOth served the 
purpose of informing the libelant that the respondent did not con- 
cur in that view, and that it did not surrender the option which it 
claimed its contracts gave it of forwarding libelant's goods via a con- 
tinental port. If the respondent had remained silent under the cir- 
cumstances, it was possible for the delivery of its goods for shipment 
by the libelant to be influenced by the inference or assumption that the- 
respondent acquiesced in the former's view as to the effect on the 
contracts in question of the existence of war in Europe. In view of 
what had occurred, the letters amounted to a reasonable précaution 
to avoid the delivery and receipt of the goods under a misunderstand- 
ing as to the voyage being or not being such a one as was contem- 
plated when the contracts were made. 

[2, 3] As shown by the terms of the bill of lading stipulated for, 
the vessel carrying the libelant's rosin and turpentine was to hâve — 

"liberty to call at any port or ports, In or out of the customary route, in 
any order whatscever, to reœive or discharge coals, cargo, passengers, or for 
any other purpose." 

There is no law standing in the way of a shipper under a maritime 
contract binding himself by an agreement that the vessel carrying 
his goods,. constituting only a part of its cargo, is to hâve the privi- 
lège expressed by the provision just quoted. No right of a shipper 
under such a contract is violated by the vessel carrying his goods 
going to the port to which they are destined by way of another port, in 
or out of the customary route, for the delivery of other goods shipped 
to such other port. Austrian Union Steamship Co. v. Calafiofe, 194 
Fed. 377, 114 C. C. A. 295, was a case of a shipment under a bill 
of lading containing a provision quite similar to the one above quot- 
ed. In the opinion of this court rendered in that case it was recog- 



W. & s. JOB & CO. V. HEIDRITTEE LUMBEE CO. 311 

nized that the stopping of the vessel at another port before reaching 
that to which the complaining shipper's goods were destined could not 
hâve justified the complaint made, but for the fact that the stop which 
was made was for a purpose not proper or necessary to the voyage 
in which the ship was engaged. 

In the instant case it was not indicated by the tender made or other- 
wise that the vessel tendered would stop anywhere or do anything 
not proper and necessary to such a voyage as was in the contempla- 
tion of the parties when the contracts were made. The shipper's ac- 
ceptance of the tender would not hâve involved the loss of any right 
to which its contracts entitled it. The contracts did not entitle the 
libelant to demand the furnishing of the freight room contracted for, 
with the condition added that the voyage of the vessel tendered be dif- 
férent from the one contemplated by both parties when the contracts 
were made. Ail that libelant was entitled to was performance of 
the contracts. Its rejection of the tender because of the respondent's 
noncompliance with an unwarranted demand that it forego the right 
which the contracts reserved to it of going to Bristol by way of a 
continental port justified the respondent in treating the contracts as 
canceled. 

It follows that the decree appealed from cannot be sustained. It 
is reversed. 



W. & S. JOB & CO., Inc., V. HEIDRITTER LTJMBER CO. 
(Circuit Court of Appeals, Second Circuit. November 13, 1918.) 

No. 32. 

1. Shipping <S=>27 — CoNTSACT FOR Sam; of Vessel — ^Wabrantt. 

A statement by the seller of a ve&sel, after the contract of sale had 
been made and part of the considération paid, that she was sound and 
seawortliy, dld not constitute an expressed warranty. 

2. Brokers <©=9.ô — Implibd Authority — Warranty on Sai.e of Vessel. 

An independent shipbroker has no iuipUed authority to give an express 
warranty on sale of a vessel for his principal. 

3. Shipping <S=>27— Contract for Sale of Vessel — Implied Wabbantt — ■ 

RuLE of Caveat Emptor. 

The rule of caveat emptor applies to the sale of a vessel, in the ab- 
sence of an express warranty, and where a purchaser acted upon the re- 
port of a surveyor employed by it, and did not demand an express war- 
ranty, there was no warranty by implication. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action at law by "W. & S. Job & Co., Incorporated, against the Hei- 
dritter L,umber Company. Judgment for défendant, and plaintiff 
brings error. Afiàrmed. 

Robert B. Honeyman, of New York City, for plaintifï in error. 
Harrington, Bigham & Englar, of New York City, for défendant 
in error. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

<g=:5For otiier cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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MANTON, Circuit Judge. The défendant in error, owner of the 
Florence M. Belding, sold her to the plaintiff in error on March 4, 
1916. The latter now sues, claiming the schooner was not sound or 
seaworthy or in good condition when sold, and seeks to recover 
$7,600, the différence between the purchase price and the priée at 
which the plaintiff in error sold the boat subsequently, plus 5 per 
cent, brokerage commissions, because, as it says, the schooner was 
not as warranted. 

At the trial, both parties moved for judgment after the proof was' 
submitted. The District Judge, however, submitted spécifie questions 
to the jury, for it to détermine the seaworthiness of the vessel, and 
this without objection from either litigant. The jury found the ves- 
sel seaworthy and fitted for a voyage upon the Atlantic at the time 
the agreement of sale was made. The court thereafter in a written 
opinion approved the verdict and gave judgment for the défendant 
in error. This finding of fact, both of the jury and the District Judge, 
is binding upon us, unless error was committed during the trial. 

Mr. Job, called by the plaintiff in error, was cross-examined as to 
whether or not he heard that the Florence M. Belding made a trip 
from Nova Scotia across the Atlantic, and this after trifling repairs 
were made. This testimony was duly objected to, but admitted, and 
exception taken to its admission. This error would require a re- 
versai, for such évidence was hearsay and harmful, and might well 
influence the jury, if there was an expressed or implied warranty in 
the contract of sale, Was there an expressed or implied warranty? 
We think not. 

[1] One Stoddard, a shipbroker, was informed that the défendant 
had this vessel for sale, and approached the plaintiff and offered her 
for sale, which negotiations resulted in the following correspondence :, 

"March 4, 1916. 

"Mr. R. F. Clark, Agent, New York — Dear Sir: We understand from yonr 
agent, Mr. Stoddarcl, that you sell us the Florence M. Belding for the sum of 
?38,000, and beg to inclose herewith check for $5,000 on account of same. 

"We shall take delivery of tlie ship as soon as you can supply us with the 
bill of sale. Klndly acknovvledge receipt of check and oblige. 

"Yours truly, W. & S. Job & Co., Inc." 

"Elizabeth, N. J., March 4, 1916. 
"Messrs. Job & Company, No. 29 Broadway, New York City — Gentlemen: 
We beg to acknowledge receipt of your check for flve thousand (?5,000) dollars, 
account of purchase price for schooner Florence M. Belding, as per your letler 
of the 4th inst. 

•'Yours vei-y truly, The Heidritter Lumber Company, 

"By F. R. Clarke." 

Thereafter, and on March 13th, Mr. Wolff, vice président of the 
défendant in error, dehvered a bill of sale for the schooner to Mr. 
Job, an officer of the plaintiff in error, and received the balance due 
on the purchase. Job testified as foUows: 

"Mr. Wolff brought the bill of sale in and asked us for the balance of the 
money. Mr. Wolff told us he th(mght we had a bargain in the vessel, and I 
told him I was very glad to hear that, and he sald she had been a very useful 
vessel to them, and that she was sound and seaworthy in every way. I told 
him we had only seeu tlie top of the vessel. We had not been. able to see her 
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bottom, because slie was full of lumber. We bad not been able to see wbat 
was inside. Mr. Wolfî sald she was sound and seaworthy ail over." 

[2] This was not denied by Mr. Wolff. However, whatever was 
said by Mr. Wolff on this occasion could not be considered an ex- 
pressed warranty, for the sale was consummated by the exchange 
of the above letters, and the parties were obligated to the contract 
there made. No représentations made af ter that date as to the sound- 
ness or seaworthiness of the vessel would constitute an expressed 
warranty, for there was no new considération. A contract of war- 
ranty requires a considération. The considération which supports 
this corîtract of sale was determined and agreed uf)on by the parties 
on March 4th. Any further or new warranty would require a sep- 
arate and sufficient considération. Nor could Mr. Stoddard, an in- 
dependent broker by anything that lie said, commit the défendant to 
an expressed warranty, for he had no such implied or apparent au- 
thority. Smith v. Tracy, 36 N. Y. 79; Crist v. Turner, 175 App. 
Div. 664, 161 N. Y. Supp. 856. 

[3] But the plaintiff in error contends that there was an implied 
warranty. Although this contention is not pleaded, we will examine 
it. The plaintiff in error pleads an expressed représentation. A 
surveyor, at the request of the plaintiff in error, examined the ves- 
sel and made a formai report of lier condition before its purchase. 
He pronounced lier seaworthy, and, although the vessel still had lum- 
ber in her hold, ample opportunity was afforded, either for further 
examination or some insistence upon a warranty. This was not donc, 
and, after the report of the surveyor, the contract of sale was made. 
The rule of caveat emptor applies to the sale of a vessel under thèse 
circumstances and in the absence of an expressed warranty. 

In Barnard v. Kellogg, 10 Wall. 383, 19 L. Ed. 987, the court said : 

"•'No princlple of tlie comraon law bas been better established, or more 
often siflirined, botb ni this country and in Knsbmd, than that lu sales ot Per- 
sonal property, in the absence of exijress warranty, wliere the buyer bas au 
opportunity to Inspeet the eonimodity, and tbe seller is guilty of no fraud, 
and is neither the manufacturer nor grovver of tbe article he sells, tbe maxini 
of caveat emptor applies. Such a rule, requiring the purcbaser to take cai'e 
of his own interests, bas been found best adapted to the wants of trade in 
the business transactions of life. And there is no hardship in it, because, if 
tbe purcliaser disti'usts lus judgment, be can require of tbe seller a warrantj- 
that the quality or condition of the goods he desires to buy corresponds with 
the sample exhlblted. If be is satisfied witbout a warranty, and can in- 
speet, and déclines to do it, be takes upon blmself tbe rlsk that the article is 
mercbantable ; and be cannot relieve hiniself and charge tbe seller, on the 
ground that the examination will occupy time and is attended with labor and 
ineonvenience. If it is practicable, no malter how inconvénient, the rule ap- 
plies. One of the main reasons wliy the rule does not apjily in the case of a 
sale by sample is beiause there is no opportunity for a Personal examination of 
tbe bulk of the commodity wbicb the sample is shown to represent. Of such 
nnlversal acceptance is tbe docti'ine of caveat emptor In this country that the 
courts of ail the states in the Union wbere the common law prevails, with oue 
exception (South Carolina), sanction it." 

In Barr v. Gibson, 3 M. & W. 390, where a ship was sold without 
an expressed warranty, it was held that there was no implied war- 
ranty. There the court said: 
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"The simple bargaîn and sale, therefore, of the ship, does not Imply any 
contract that It Is then seaworthy or In a serviceable condition." 

In Sanford & Brooks Co. v. Columbia Dredging Co., 177 Fed. 
882, 101 C. C. A. 96, the court said : 

"If tlie scows had been sold outiight on May 23, lOtKl, after tlie respondents 
had full opportunity to discover tbeir condition, it eould searcely be con- 
tended tliat tlie respondents would not be bound to pay the purehase price 
agreed upon, whatever defects might hâve been subsequently discovered tliere- 
In. The rule of caveat emptor applies to the sales o( ships as in the sales of 
other Personal property. 1 Parsons on Admiralty, 86." 

Nor is this resuit changed by reason of chapter 571 of the Laws 
of 1911 (New York State Personal Property Law). Section 96 there- 
of provides that, where the buyer expressly or by implication makes 
known to the seller the particular purpose for which the goods are 
required, and it appears that the buyer relies on the seller's skill or 
judgment (whether he be the grower or manufacturer or not), there 
is an implied warranty that the goods shall be reasonably iît for such 
purpose. 

It is doubted whether a boat can be classified within the term 
"goods" as used in the statute, but hère the buyer did not rely on 
the seller's skill or judgment, but, as above stated, made an inde- 
pendent examination of the boat. We think it was unnecessary for 
the District Judge to submit the questions to the jury, as there was 
neither expressed nor implied warranty in this contract of sale. 
Therefore the error in the admission of testimony was harmless. 

The resuit below is right, and the judgment is affirmed. 



In re FOTJR PACK.4GES CUT DIAMOND S. 

GOLDSTEIN y. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. December 11, 1918.) 

No. 61. 

Ctjstoms Duties <S=1.30 — Vioiation of Customs Laws — Forfeitures. 

TInder TarlfE Act. § III, par. H, nierchandise attempted to be Intro- 
dueed Into the commerce of tho United States upon false and fraudulent 
involces is subject to forfelture, although the fraud eonsists in fraudulent 
undervaluation by the coiisiainor in a foreign country and sending by 
registered mail, and although the consignée or owner in this country 
was innocent. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Ivibel by the United States against Four Packages of Cut Diamonds ; 
Max Goldstein, claimant. From a judgment of forfeiture, claimant 
brings error. Affirmed. 

FoT opinion below, see 247 Fed. 354. 

<g=For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Crim & Wemple, of New York City (William I,. Wemple, of New 
York City, of counsel), for plaintifï in error. 

Francis G. Caffey, U. S. Atty., and John E. Walker, Asst. U. S. 
Atty., both of New York City, for the United States. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. The United States filed a libel of informa- 
tion, asking for the condemnation of four packages of diamonds liable 
to custom duties, imported by Max Goldstein from the republic of 
Cuba, fîrst, on the ground that they had been imported in sealed pack- 
ages by registered mail, contrary to the provisions of the Postal Con- 
vention dated June 16, 1903, between the United States and Cuba, and 
the Universal Postal Convention dated May 26, 1906 ; second, on the 
ground that they had been fraudulently undervalued by the consignor 
in the consular invoice at Havana, Cuba. The four libels were by con- 
sent of counsel consolidated, and, both parties having moved for the 
direction of a verdict, Judge Manton directed a verdict of forfeiture 
in favor of the government. 

We will take up the second ground of forfeiture, which applies to 
ail the packages, hecause, if it is good, there will be no need of con- 
sidering the first, which applies only to three of the packages. 

The information charges Goldstein as importer, but the government 
at the trial exonerated him from any charge of fraud. This leaves the 
question whether what was donc by the consignor abroad so tainted the 
goods themselves as to subject them to forfeiture. Judge Manton has 
found as a fact that Boyer, the consignor at Havana, who made the 
consular invoice, fraudulently undervalued the diamonds, which finding 
Is binding on us. The Suprême Court held in United States v. Twenty- 
Five Packages of Panama Hats, 231 U. S. 358, 34 Sup. Ct. 63, 58 E. 
Ed. 267, that the purpose of the Tariff Act of August 5, 1909, 36 Stat. 
11, 97, c. 6, was to make acts committed abroad by persons beyond the 
jurisdiction of the court for the purpose of defrauding the customs 
a ground of forfeiture of the goods, even if the consignée or owner 
hère were innocent. Mr. Justice Lamar said: 

"In order td close thèse loopholes and to make the act more effective, Oon- 
gress, on Augnst 5, 1009 (36 Stat. 11, 97), changed the law so as to increase 
the number of persons whose fraud shoiild be punished. It also enlarged 
the scope of conduct for which the goods should be forfeited. Instead of 
punishing only for the fraud of the 'owner, Importer, consignée and other per- 
sons,' as under the act of 1890, provision was made for forfeiture for fraud 
of the 'consignor or seller.' Instead of punishing only for enterlng or at- 
temptlng to enter on a fraudulent invoice, It punished an attempt by such 
means 'to introduce any imported merchaudise into the commerce of the 
United States.' This latter phrase necessarily included more than an attempt 
to enter ; otherwise, the amendment was inoperative against the consignor 
against whom it was specially aimed, for he does not, as such, make the décla- 
ration, sign the documents, or take any steps in enterlng or attempting to 
enter the goods. When he raakes the false invoice in a foreign country, there 
is no extraterrjtorial opération of the statute whereby he can be crimlnally 
punished for his fraud. But when the consignor made the fraudulent under- 
valuation in the foreign country, and on such false Invoice the goods were 
shipped, and arrived consigned to a merchant in New York, the merchandise 
was within the protection and subject to the penalties of the commercial 
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régulations of thls country, even tliough the consignor was beyond the seas 
and outside the court's jurlsdlctlon." 

Section III, par. H, of the présent tariff act of October 3, 1913 (38 
Stat. 183, c. 16 [Comp. St. § 5526]), under which thèse libels were filed, 
indicates the same intention even more strongly : 

"H. That if any consignor, seller, owner, Importer, consignée, agent, or 
other person or persons shall enter or introduce, or attempt to enter or in- 
troduce, into the commerce of the United States any imported merehandise hy 
means of any frandulent or false involce, déclaration, attldavlt, letter, paper, 
or by means of any false statement, written or verbal, or by means of any 
false or frandulent practlee or appliance wliatsoever, or shall malce any false 
statement in the déclarations provided for in paragraph F without reasonable 
cause to believe the truth of such statement, or shall aid or procure the mail- 
ing of any such false statement as to auy matter material thereto without 
reasonable cause to believe the truth of such statement, or shall be guilty of 
any willful act or omission by means whereof the United States shall be or 
may be deprived of the lawful duties or any portion thereof, aceruing upon th6 
merehandise or any portion thereof, embraced or referred to in such invoice, 
déclaration, affldavit, letter, paper, or statement, or affected by such act or 
omission, such merehandise, or the value thereof, to be recovered from such 
person or persons, shall be forfeited, which forfeitnre shall only apply to the 
whole of the merehandise or the value thereof in the case or paeliage coji- 
taining the particular article or articles of merehandise to which such fraud 
or false paper or statement relates. That the arrivai within the territorial 
limits of the United States of any merehandise consigned for sale and re- 
maining the property of the shipper or consignor, and the acceptance of a 
false or frandulent invoice thereof by the consignée or the agent of the 
consignor, or the existence of any other facts constltuting an attempted fraud, 
shall be deemed, for the purposes of this paragraph, to be an attempt to 
enter such merehandise notwithstanding no actual entry bas been made or 
offered." 

But paragraph I offers a locus pœnitentiœ within which the consular 
invoice may be amended so as to state the true value of the goods, the 
material provisions of which are as follows : 

"I. That the owner, consignée, or agent of any imported merehandise may, 
at the time wlien he shall niake entry of such merehandise, Imt not atter 
eitlier the invoice or the merehandise bas come uuder the observation of tho 
appraiser, make such addition in the entry to or such déduction from the 
cost or value given in the invoiee or pro forma invoice or statement in forni 
of an invoice, which lie shall produce witli his entry, as in bis opinion may 
raise or lower the same to the actual market value or wliolesale price of 
such merehandise at the time of exportation to the United States, in the prin- 
cipal markets of the country from which tho same has been imported; and 
the collecter witliin whose district an,y merehandise may be imported or en- 
tered, whether the same has been actually purchased or procured otherwise 
than by purchase, shall cause the actual market value or wliolesale price of 
such merehandise to be appraised ; and if the apijraised value of any article 
of imported merehandise subjec-t to an ad valorem duty or a duty based upon 
or regulated in any manner by the value thereof shall exceed the value de- 
clared in the entry, there shall be levied, collected, and paid, in addition to 
the duties imposée! by law on such merehandise, an additional duty of 1 per 
centum of the total appraised value thereof for eaeli 1 per centum that such 
appraised value exceeds the value dedareû in the entry. • * • " Comp. 
St. § 5527. 

United States v. One Case, 234 Fed. 856, 148 C. C. A. 454, is an in- 
stance in which we held forfeiture to hâve been properly denied be- 
cause of the above provision. Unforttinately in the présent case Gold- 
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stein, the owner of the diamonds, cannot get the henefit o£ this section, 
because no correction was made in the consular invoice before enter- 
ing the goods, they never having been entered at ail, and because there 
is no évidence that any correction was made before "the invoice or the 
merchandise had corne under the observation of the appraiser." The 
consignée, Jacobsen, notified the spécial agent at the custom house that 
there was a registered letter addressed to him containing dutiable goods 
on which duties had not been paid. This letter, inclosing the bill of 
goods and the consular invoice, was obtained from the post office by 
Jacobscn's custom house brokers in the présence of a spécial agent of 
the United States and immediately opened and turned over to the 
United States appraiser. The purpose of Congress is perfectly clear 
and must he carried out, even if, as in this case, innocent persons suf- 
fer great hardships. 

The judgment is affirmed. 



CITY OF NEW YORK v. SEI.DEN. 

(Circuit Court of Appeals, Second Circuit. December 11, 1918.) 

No. 89. 

Municipal CoEPOnATioNS <S=»374(4) — Contracts — Action for Breach — Evi- 
dence — ^Damaoes. 

In an action by a contracter for pul)lic work, for breacli of tlie contract 
which rendered the worlc more expensive, défendant may sliow that by 
reason of subcontracting the work plaintifE sustained no actual damages, 
but that the loss, if any, fell upon the subcontractors. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action at law by Stephen U. Selden, receiver of the Elniore & Ham- 
ilton Contracting Company, against the City of New York. Judg- 
ment for plaintifï, and défendant brings error. Reversed. 

William P. Burr, Corp. Counsel, of New York City (Terence Far- 
ley, of New York City, of counsel), for plaintifï in error. 

Francis L. Kohlman, of New York City (Henry Herbermann and 
Frank A. Gaynor, both of New York, City, of counsel), for défend- 
ant in error. 

Before ROGERS, HOUGH, and MANT ON, Circuit Judges. 

MANTON, Circuit Judge. On December 28, 1909, the Elmore & 
Hamilton Contracting Company entered into a contract with the city 
of New York (known as contract No. 53) for the construction of 
Grassy Sprain eut and cover, Plat't avenue siphon, and portions of 
Ardsley eut and cover in the White Plains division of the Catskill 
aqueduct in the town of Greenburgh, city of Yonkers, Westchester 
county, N. Y. 

In March, 1911, permanent receivers of the Elmore & Hamilton 
Contracting Company were appointed, one of whom resigned, and 

(S:=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests 6 Indexes 
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the plaîntifF, as sole receiver, instituted this action for breach of con- 
tract. The complaint alleged two causes of action, but we are con- 
■ cemed with the second only. In substance it charges, and the proof 
of the plaintifï below tended to establish, that the défendant below 
granted a permit to H. S. Kerbaugh, Incorporated, to construct a high- 
tension transmission line along the line of the aqueduct and along 
the right of way and property where contract No. 53 was being per- 
formed, and that in the fall of 1911, and in 1912 and 1913, the de- 
fendant below permitted and caused huge steel towers to be erected 
and maintained some 500 feet apart, as part of this transmission 
Hne, which interfered with, delayed, and made more costly the per- 
formance of contract No. 53, ail of which is claimed to be in violation 
of the terms of the contract, and to the damage of the plaintifï below. 

The complaint does not allège that the plaintiff below performed the 
contract No. 53, and the fact appears that under a written contract 
dated June 5, 1911, receivers of the Elmore & Hamilton Contracting 
Company sublet the performance and completion of contract No. 53 
to George Sergeant, Jr., and John C. Sullivan, and in March, 1912, 
Sergeant and Sullivan resublet that part of the work embraced in con- 
tract No. 53, describéd as the "south end" to Cenedella & Co. The 
construction work provided for by the contract hère in suit was actu- 
ally performed by the subcontractors Sergeant and Sullivan and Cen- 
edella & Co. However, at no time did the défendant below release 
the Elmore & Hamilton Contracting Company, nor did it recognize 
the subcontractors as substitutes for the original contractor. Pay- 
ments for the work, as it progressed, were made direct to the receiv- 
ers, who in turn paid over the moneys to the subcontractors. 

Upon the issue of breach of contract, in making the performance 
more difficult and expensive, and interfering with the rights of the 
contractors, and preventing the proper and prompt performance there- 
of, there was sufficient évidence to warrant the District Judge sub- 
mitting those questions to the jury. The jury, by its verdict, has as- 
sessed the damages at $14,638.36. While the évidence indicates a 
very substantial interférence with the performance of the work, still 
the défendant below contested this issue of fact. As to this finding 
of a breach, we would be concluded by the jury's finding, and would 
be obliged to affirm the judgment, but for the error now referred to. 

At the trial the défendant below offered in évidence the contract 
made by the receivers with Sergeant and Sullivan, pursuant to which 
the subcontractors agreed to do the work at the priées fixed in accord- 
ance with the spécifications set forth in contract No. 53, and the re- 
ceivers agreed to pay to Sergeant and Sullivan the sums so specified 
as and when received from the city of New York, and the retained 
percentage after the completion of the work, with the further pro- 
vision that the receivers should hâve certain percentages of Sergeant 
and Sullivan's net profits in case of a net profit of $50,000. There 
was no claim in the complaint, nor does the évidence establish, that 
there was ever a net profit of more than $50,000. The défendant 
below also oflfered in évidence the contract made by Sergeant and Sul- 
livan to Cenedella & Ce, wherein that firm agreed to do the work 
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described as the "south end" at the priées fixed and specified in the 
former's subcontract. Both contracts were excluded and exception 
taken. 

The action is not based upon the theory, nor is there any évidence 
indicating, that by reason of the interférence with the performance 
of the contract, either of the subcontractors, because of their loss 
thus sustained, endeavored to collect, or succeeded in coUecting, their 
loss from the receivers of the Elmore & Hamihon Contracting Com- 
pany. The theory of action of the plaintiff below was that the re- 
ceivers sustained the damages. Even though the défendant below be 
guilty of a breach of contract, as claimed, it may nevertheless show 
any fact tending to prove that the plaintiff below did not suffer any 
actual damages thereby. First National Bank v. Fourth National 
Bank, 77 N. Y. 328, 33 Am. Rep. 618. 

The plaintiff below frankly concèdes that he did not do the work, 
but that it was performed through the subcontractors, and the diffi- 
culties and hindrances to performance caused by the breach of the de- 
fendant below were an interférence and loss to the subcontractors, 
but insists upon bis theory that he may maintain this action for the 
benefît of the subcontractors, intending to divide the proceeds of the 
litigation so obtained from the action, pursuant to the terms of the 
subcontracts. This he cannot do. 

While the défendant below did not recognize the subcontractors, 
and privity of contract does not exist, the défendant below may es- 
tablish in its défense, the absence of actual loss or damage to the plain- 
tiff below. Dunn v. Uvalde Contracting Co., 175 N. Y. 214, 67 N. 
E. 439. It was most important for the défendant below, if it could, 
to establish the défense that no damages had been sustained by the 
plaintiff below, and it should hâve been permitted to establish the ex- 
istence and terms of the contracts subletting the work. It was error 
for the court to exclude them. The District Judge not only excluded 
the contract, but likewise excluded testimony sought to be elicited from 
the witnesses tending to establish the existence of the contracts. 

By the contracts under which Cenedella & Co. performed its work 
on the "south end," there was no provision permitting Sergeant and 
Sullivan to share in the profits. Any loss sustained because of the 
breach of contract in the performance of this portion of the work 
was a loss to Cenedella & Co. alone. There is no covenant allowing 
the plaintiff below to share in their profit, and there is a covenant re- 
quiring Cenedella & Co. to give a $50,000 bond conditioned for the 
faithful performance of the contract. It is therefore made to appear 
from the contract that by no chance could the plaintiff below hâve suf- 
fered loss in the interférence or hindrance to the performance of this 
portion of the work. It does not appear that the plaintiff below reim- 
bursed the subcontractors for any of the damages they may hâve sus- 
tained, nor does it appear that the plaintiff below claims by assignment 
the loss sustained by Sergeant and Sullivan and Cenedella & Co. 

We conclude that there was an absence of proof establishing that 
the plaintiff below bas sustained damages. 

For thèse reasons, the judgment will be reversed. 
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ELLIS ICE & COAL CO. v. CARBONDALE MACH. CO. 

(Circuit Court o£ Appeals, Flftli Circuit. January 15, 1919.) 
No. 3234. , - . 

1. Sales cS=>354(1) — ^Action fob Purchase Peice — Défenses — Beeach of 

contract. 

Tbe plea in an action on a note given for part of the prlce of an ice 
macliine held to sufficiently allège a breach of an express provision of 
the contract requiring plaintlft to replace free of charge parts which 
proved to hâve latent defects witliln one year. 

2. Sales ®=»288(2) — Action fob Purchase Pkice — Bbeach of Wareanty. 

In case of an express warranty that the property sold will be of a 
particular kind and quality, the purchaser has a right to rely on the war- 
ranty, and may plead partial f allure of considération growing ont of 
defects discovered after acceptance, even though they would hâve been 
apparent on examination before delivery. 

In Error to the District Court of the United States for the South- 
ern District of Georgia; Emory Speer, Judge. 

Action at law by the Carbondale Machine Company against the Ellis 
Ice & Coal Company. Judgment for plaintiff, and défendant brings 
error. Reversed. 

Archibald Blackshear, E. H. Callaway, and Wm. M. Howard, ail 
of Augusta, Ga., for plaintiff in error. 

Shepard Bryan, of Atlanta, Ga., Wm. H. Barrett, of Augusta, Ga., 
and Lee M. Jordan, of Atlanta, Ga. (Barrett & Hull, of Augusta, Ga., 
on the brief), for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and SHEPPARD, 
District Judge. 

WAEKER, Circuit Judge. [1] This was an action by the défend- 
ant in error, Carbondale Machine Company (hereinafter referred to 
as the plaintiiï), against the plaintiff in error, Ellis Ice & Coal Com- 
pany (hereinafter referred to as the défendant), on a note given by 
the latter, dated December 11, 1915, for the sum of $4,333 and in- 
terest, payable to the order of the former 120 days after date. An 
amended plea of the défendant averred the following state of facts: 

The considération of the note sued on is a part of the purchase 
price of $14,000 of an ice-manufacturing machine sold by the plaintiff 
to the défendant by a written contract entered into between the parties 
on the ISth day of April, 1915, $9,667 of the purchase price having 
already been paid. By clause 3 of the contract the plaintiff agreed — 

"to deliver to you [the défendant] f. o. b. Carbondale, free of charge, any 
parts which may prove to hâve latent defects witbin one year from date of 
shipment (provided that you use brine and ammoiiia of a quality and make 
recomuiended by us), and our liability is liniited to tlie furnishing of sueh 
parts." 

Another provision was the following : 

"To constnict the plant in ail its parts in a thorougli and workmanlike 
manner, using the best materials of their several kinds." 

@=:9For otber cases see same topio & KEY-NUMBER. in ail Key-Numbered Digests & Indexes 
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The spécifications called for: 

"Necessary ammonia connections, of extra heavy wrought pipe and spécial 
flttings, to connect the parts. FuU welght wrought pipe, unless otherwlse spec- 
Ifled, wlll be used in construction of machine parts." 

The défendant agreed : 

"To give us [plaintitïl an acceptanee in writing when we hâve complied with 
the conditions in the contract and hâve successfully operated the plant for 
ten days. This acceptanee shall be deemed a waiver of ail claims, etc., and 
thereafter we shall be liable only under clause 3." 

"ïhe plaintliï failed to deliver to the défendant and to install in its ice 
plant the necessary ammonia connections of extra heavy wrought pipe and 
spécial fittings to connect the parts, and failed to furnish full weight wrought 
pipe in the construction of the machine parts of said plant, and failed to con- 
struct the plant in ail its parts in a thorough and workmanlike manner, 
using the best materlals of the several kinds, in that the plalntiflf fumlshed 
to the défendant and installed in its said ice plant ordinarj' or common fit- 
tings, which did not properly connect the varions parts, the said flttings not 
being spécial fittings, in that they were not recessed, but were screwed tit- 
tings, and the said flttings were in no sensé spécial flttings, the sarae not being 
recessed or backed up, and the said flttings were not of the best material of 
the kind specifled, nor the best of the kind in gênerai use for Connecting the 
varions parts of said ice machine, and the défendant avers that the flttings 
so fumlshed and installed in said ice plant constituted latent defeets in said 
ice maeiine, and that défendant did not know that they were ordinary or com- 
mon screwed flttings until on or about the 24th day of February, 1916, long 
after the défendant had executed the promissoi-y note sued upon by the 
plaintiff, and long after the défendant had paid the plaintifE the sum of $9,- 
667, as hereinabove stated." 

By a letter of date March 9, 1916, the défendant notified the plain- 
tiff— 

"that you did not Install in our plant the kind of pipe your contract calls 
for," etc., and "the plaintifï sent one Botchford to inspect the said pipes and 
flttings, and on or about the 20th day of March, 1916, this défendant pointed 
out to the said Botchford, the agent and représentative of the plaintiff, the 
said defeets in said plants, and the défendant avers that it never accepted 
the said materlals so furnlshed to it by the plaintiff, and tliat the plaintifC 

was on the — day of March, 1916, given full and complète notice of de- 

fendant's rejeetion of the said pipes and flttings installed in plant No. 2. 
* » « rpi^g plaintilï failed to remedy the defeets in said pipe and said 
flttings so furnlshed to this défendant, although this défendant gave tne 
plaintifC notice of the said defeets within one year from the date of the 
shipment of the said materlals so furnlshed, and did use the brlrie and am- 
monia of the quality and make recommended by the plaintiff. * » * By 
reason of the failure of the plaintifC to furnish necessary ammonia connections 
of extra heavy wrought pipe and spécial fittings to connect the parts, as 
hereinabove set out, and by reason of the installation in the said ice machine 
of common or ordinarj' flttings to connect the parts, the considération bas 
failed in the sum of Ç453.77, in that it will cost the défendant the sum of 
$453.77 to remove the. said flttings so furnlshed and installed in the said 
plant by the plaintiff, and in that it will cost the défendant the sum of $453.77 
to obtain spécial flttings to connect the varions parts of the kind of material 
purchased of plaintiff and that plaintiff contracted to furnish the défendant." 

The court sustained a demurrer to the above-mentioned plea. It 
also sustained a demurrer to a plea based upon an alleged noncompH- 
ance by the plaintiff with requirements of a contract entered into 
by the parties in 1912 for another ice-manufacturing machine, which 
was referred to as plaintiff's plant No. 1. What is relied on as a 
255 F.— 21 
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ground of reversai is the action of the court in sustaining the de- 
iïiurrer to the first-mentioned plea; it being conceded by the counsel 
for the plaintiff in error that the demurrer to the other plea was prop- 
erly sustained. 

In the argument in behalf of the défendant in error it was suggested 
that the first-mentioned plea was subject to demurrer on the grounds: 
.,(1) That the défendant waived any right of action or défense by 
accepting the machinery af ter trial ; 

(2) That the allégations of latent defects in plant No. 2 were mère 
conclusions; and 

(3) That plaintiff was not notified of any latent defect in plant No. 
2 within one year from date of shipment, and did not within that time 
make demand for any part which proved to hâve a latent defect. 

The àverments of the plea in question négative the conclusion that 
the défendant, by accepting plant No. 2 after trial, waived its right to 
hâve delivered by the plaintiflf, f. o. b. Carbondale, free of charge, 
any parts which may prove to hâve la:tent defects within one year from 
date of shipment. The àverments of the plea were sufficiently definite 
and spécifie in showing what defects were complained of, that they 
were latent, and that the défendant was duly notified of them within 
one year from the date of shipment. 

[2] Thé àverments of the plea in question shbw a breach of a war- 
ranty of parts of the machinery sold, and that the défendant has been 
damaged by the breach alleged. 

"After acceptance of goods purchased, the presumptlon iis that they are of 
the quality ordered, and the burden is ou the buyer to prove the contrary. 
Partial payment, wlth knowledge of the defeetive condition, will not estop 
the buyer from pleading partial failure of considération." Code of Georgla 
1911, § 4137. 

If under the terms of the contract any notice of the alleged latent 
defects was required to be given after they were discovered, the àver- 
ments of the plea showed that the plaintiff had notice within thè time 
within which such defects were to be made good. Beasley v. Huyett 
& Smith Co., 92 Ga. 273, 18 S. È. 420. In case of an express war- 
ranty that the property sold will be of a particular kind and quality, 
the purchaser has a right to rely on the warranty, and may plead par- 
tial failure of considération growing out of defects discovered after 
acceptance, even though they would hâve become apparent upon an' 
examination before delivery. Moultrie Repair Co. v. Hill, 120 Ga. 
730, 48 S. E. 143. The conclusion is that the plea in question suffi- 
ciently averred a partial failure of the considération of the note sued 
on, and that the demurrer to that plea was improperly sustained. 

Becaiise of that error the judgnient is reversed. 
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KWOCK JAN FAT et al. v. WHITB, Commlssloner of Immigration.» 

(Circuit Court ot Appeals, Ninth Circuit January 6, 1919.) 

No. 3146. 

Aliens <S=>32(9) — Exclusion or Chinese — Faibbtess of Heabing. 

That an immigi-atlon eommissioner at the «me 6Î rejecting a Chinese 
applieant for admission had in his possession a report of an inspector 
containing materlal statements made to him by an undisclosed witness, 
whlch report was not shown to applieant or his attorney, held not suffl- 
cient to invalidate the findlng, where it appears that the commlssloner 
did not conslder the report 

Appeal from the District Court of the United States for the First 
Division of the Northern District of CaHfornia; Benjamin F. Bled- 
soe, Judge. 

Habeas corpus by Kwock Jan Fat and Tom Ying Shee against Ed- 
ward White, Commission er of Immigration for the Port of San Fran- 
cisco. Writ denied, and petitioners appeal. Affirmed. 

Dion R. Holm, of San Francisco, Cal., for appellants. 
Annette Abbott Adams, U. S. Atty., and C. F. Tramutolo, Asst. 
U. S. Atty., both of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. On June 20, 1915, the appellant Kwock 
Jan Fat, on application to the eommissioner of immigration for the 
Port of San Francisco, secured a preinvestigation of his status as an 
American citizen; he being about to départ for China. He claimed 
to be a son of Tuck Lee, who was born at Monterey, Cal. On Jtme 
7, 1917, he retumed to the United States at the Port of San Francis- 
co, and upon testimony taken and a hearing had he was denied admis- 
sion on the ground that he was not the son of Tuck Lee, and was not 
an American citizen, but that his true name was Leu Suey Chong. 
On appeal to the Secretary of Labor the décision was affirmed. Ap- 
plication was made to the court below for a writ of habeas corpus, 
the pétition alleging that the hearing before the eommissioner was 
unfair, in that in the record of the testimony taken no mention was 
made of the fact that three white witnesses for the applieant, Michael- 
is, Pugh, and Ortings, when confronted by the applieant recognized 
him, and were recognized by him, and in the further fact that in the 
report of Wilkinson, immigrant inspector, to the eommissioner, the 
inspector stated that he had interviewed a person who desired that his 
identity be not disclosed, but who had given important information 
against the applieant conceming the issue whether or not the latter 
was the son of Tuck Lee. The court below denied the writ, and the 
questions so presented are brought to this court by appeal. 

The fact that, when the applieant was confronted by three of the 
witnesses who were brought from Monterey to testify that he was 
the son of Tuck Lee, there was mu tuai récognition, was an important 
circumstance and should propcrly hâve been noted in the record of 

^zsFor otber cases Bee same toplc & KEY-NUMBSR ia ail Key-Numbered Dlgeata & Indexes 
•Rehearing denied February 10, 1919, 
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the testîmony. It appears, hovvever, that, when the attention oi the 
commissioner was directed to that omission, he wrote to the applicant's 
counsel, stating that the witnesses when conf ronted with the appellant 
immediately recognized and identified him as the person whom they 
knew as Kwock Jan Fat, and that the appellant was equally prompt in 
his récognition of said witnesses, and adding: 

"While I was advised of this incident and gave it fuU considération in 
arriving at my décision, it was not made of record in connection with thei 
stateménts taken from tlie witnesses. Copy of tliis letter will be placed with 
the record, however, and the fact that there was mutual récognition Ijetween 
said witnesses and the applicant will thus be available for the considération 
of the secretary upon appeal." 

The record shows that this letter was brought to the attention of 
the secretary on the appeal. This was clearly sufficient to give the ap- 
plicant the advantage of the façts. 

A more serious question is raîsed by the allégation that évidence was 
considered by the appellee which counsel for the appellant was not 
permitted to see. Wilkinson, immigration inspecter, was sent to Mon- 
terey to investigate the case. He interviewed a person who gave évi- 
dence only with the understanding that his name was to be kept se- 
cret. The inspector's report states : 

"This witness was intimately assoclated with the inhabitants of Ohinatown 
of Pacific Grove, especially during the year 1902, and had occasion to visit the 
home of the applicant's alleged mother almost nightly dxiring that year, under 
wtiich circnmstances said witness was in a position to hâve absolute knowl- 
edge as to the mimber and identlty of the members of that family. WMle the 
witness was well acquainted witli the applicant's three alleged sisters and 
knew their names and présent whereabdnts, it was stated most posltively by 
the witness. tîiat there were no boys born to Tong Shee (applicant's alleged 
mother). Said witness was unable to identify the photographs of either Leu 
Suey Chong (the boy who was admitted at this port as the son of a mer- 
chant in 1909) or the photograph ofi the applicant (as it appears on his return 
certifleate or in the group photographs of the Oakland class) as any one whom 
the witness had ever seen. As the applicant would hâve been about six 
years of âge during the year of this witness' activity (1902), the above failure 
to recognize his photograph is very signlficant. After my flrst interview — • 
on the afternoon of the 4th inst. — this witness inquired of an old Clilnese 
résident of Pacific Grove and Monterey conceming the sons of Tiick Lee (ap- 
plicant's alleged father), whereupon said Chinese stated that Tuck Lee had 
no sons and that the witness should liave nothing to do with the case and 
should sign no affldayits in their béhalf ; that such action would Involve the 
witness in trouble. * * * The above-mentioned witness was thorouglily 
conversant with the history of this family, and advised me concerning the 
daughter Quock Ah. Oy, whose whereabouts is now uuknown." 

Counsel for the applicant demanded the right to see the afSdavit of 
this undisclosed witness and was informed that no affidavit or record 
of the testimonyof such witness was secured, that there was no évi- 
dence considered by the appellee in arriving at his décision in the 
case "which you hâve not been permitted to inspect," and that that 
portion of the inspector's report which was withheld contained noth- 
ing which was material to the issue. "As a matter of fact," wrote 
the appellee, "this inspector's report in no way influenced my décision." 
It is not true that the inspector's report contained nothing which was 
material to the issue. On the contrary, it was directly in point. In 
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Chew Hong Quong v. White, 249 Fed. 869, C. C. A. , we held 

that where the immigration authorities received and acted upon a con- 
fidential communication, the source and contents of which they did 
not disclose to the applicant or his attorneys so as to allow any rebut- 
tal, and which communication was forwarded to the Department of 
Labor for its considération, the hearing was unfair. But this is not 
such a case. Hère it appears that the communication was not consid- 
ered or rehed upon. It should not be held that the mère receipt of 
an anonymous communication, which is not made the basis of the com- 
missioner's décision and does not influence it, rehders the hearing un- 
fair. 

The judgment is affirmed. 



THE BERN. THE NATIONAL. APPEAL OF MARYI^AND DEEDGING & 
OOXTRAOTING CO. et al. 

(Circuit Court of Appeals, Second Circuit. December 11, 1918.) 

No. S4. 

1. Collision (S^TICS) — Liability — Dredoe at Anchor. 

Wliere a dredge at the time of collision was anehored at sUcli a point 
as to obstruct navigation and a canal hoat in tow of a tug eollided witli 
it, held, ttiat the dredge was solely at fault and liable for full damages. 

2. Collision ©=571(2) — Dhedge at Akcuok — Fault of Towinc* Tug. 

A tug in charge of a tow of canal boats which was assisted by other 
tugs held not at fault in failing to send ont a scout tug to ascertain 
the whereabouts of a dredge which \^'as iniproperly anehored wliile not 
in oijeration at a point impeding navigation ; and hence, wliere one of 
the canal boats eollided witli the dredge, the tug was not liable. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Ivibel by Théodore Miller against the steam tug Bern, her engines, 
etc., claimed hy the Philadelphia & Reading Railway Company, which 
brought in Atlantic Gulf & Pacific Company and the dredge National, 
her engines, etc., claimed by the Maryland Dredging & Contracting 
Company. From a decree against the dredge National for full dam- 
age and dismissing the libel against the steam tug Bern, the Maryland 
Dredging Company and the Atlantic Gulf & Pacific Company appeal. 
Affirmed. 

Russell H. Robbins, of New York City (Alfred C. Coxe, Jr., of New 
York City, of counsel), for appellants. 

Macklin, Brown & Purdy, of New York City (Pierre M. Brown, of 
New York City, of counsel), for the Bern. 

Park & Mattison, of New York City, for libelant. 

Before ROGERS, HOUGPI, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. Théodore Miller, owner of the Plelen 
A. Miller and bailee of a cargo of coal thereon, filed this libel against 

i®=7B"or other cases see same topic & KEY-NUMBER in ail Key-NumberecJ Digests & Indexes 
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the steam tugBem complaining that, through the négligent opération 
of the Bem while conducting a tow of canal boats through the Kills, 
the Helen A. Miller, which was thé outside starboard boat in the third 
tier o£ the tow, \yas on or.about the 12th of March, 1915, brought 
intQ collision with the dredge National, owned by the Maryland Dredg- 
ing & Contracting Company, anchored in the Kills helow the Baltimore 
& Ohio bridge, and was sunk. 

Under the fif ty-ninth rule (29 ' Sup. Ct. xlvl), the owner and claim- 
ant of the Bem, the Philadelphia & Reading Railway Company, brought 
into the cause the dredge National. The Atlantic, Gulf & Pacific 
Company had a con'tract with the United States government for dredg- 
ing woric in the Kills, and the dredge National was at work upon this 
contract with this company. The day before March 11, 1915, the tow, 
consisting of 21 coal barges, was made up at Port Reading bound for 
Mott Haven. Each of thèse barges was 100 feet long and from 20 
to 25 feet beam. They were arranged four abreast of one another in 
each of the first three tiers, and three in each of the remaining three 
tiers. As thus arranged, they were towed on two hawsers. The Bem, 
a seagoing tug, drawing 13 feet of water, had two tugs assisting, the 
Ashbourne and the Pencoyd, the latter on the starboard side of the 
fourth tier directly astem of the Miller, the former in the second tier 
from the rear on the same side. With a flood tide and clear weather, 
she intended to pass through the Staten Island opening in the bridge, 
and the first the master of the Bern saw of the dredge was when he 
was navigating this side of Buckwheat Island, The dredge had ceased 
working the evening before and was moved about 25 feet outside of 
the dredged channel and about 300 feet below the bridge. Hère there 
was a set of the tide from the Jersey shore over to the Staten Island 
side, requiring the two helper tugs to be on the starboard side so as 
to overcome this set and straighten the tow so that it could saf ely pass 
through the 200-foot space between the center abutment of the bridge 
and the Staten Island abutment. The National advanced no good 
reason why it was located as indicated above. Concededly, navigation 
through the Kills below the bridge requires great care and skill, and 
it was a most dangerous spot to hâve permitted the dredge to remain, 
when there was no occasion therefor. There was abundant room for 
the dredge to move nearer the Staten Island shore or doser to the 
abutment so as to give the tow additional room to maneuver. 

The master of the tug L'Hommedieu testified that, on the evening 
before, he moved the dredge out of the channel, putting it behind 
the Staten Island abutment, and did likewise on several occasions, 
stating that he had no trouble in so doing. 

[1] We agrée with the District Judge that the dredge at the time 
of the collision was in an uncalled-for, undesirable, and dangerous 
location, and but for its présence there would hâve been no accident. 
While the National, because of the contract for dredging, had some 
rights in the Kills when in opération, still, conceding, as appellant does, 
that the dredge was not actual.ly, working on the night in question, we 
are obliged to hold that it was not necessary for her to lay up for the 
night where she did, when there was another place with plenty of 
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water where she might move to and make clear the path of passing 
tows. 

The authorities cited by appellant were both in this court and are 
distinguishable. 

In Northrup v. Philadelphia & R. Ry. Co. et al., 234 Fed. 264, 148 
C. C. A. 166, a collision occurred in the Arthur Kill between a canal 
boat forming part of a tow of 15 boats in tiers of three, and a scow 
alongside of a dredge engaged in deepening the chcinnel. There, one 
of the towing tugs was held at fault in directing the casting off of the 
lines between the rear starboard boat which was to be taken out of 
the tow and the boat ahead of it, but continuing to push at the stern 
of the latter boat, which forced the latter boat out of the course of 
the tow and in collision with the scow. The dredge was held not in 
fault as obstructing the channel, the court saying : 

"The dredge was engaged under the supervision of the government in dredg- 
ing the waters of the Kill von KuU at a point where a channel 400 feet wide 
had to be deepened. The channel between the dredge and the New Jersey 
shore was 450 feet ; and between the side of the scow next to the dredge and 
receiving the dredged materlal and the shore it was 415 feet. The contraet 
between the dredglng company and the government expressly requires the 
contractor to conduct the work in sueh a manner as to obstruct navigation as 
little as possible, and, in case the contractor's plant so obstruets the channei 
as to Impede the passage of vessels, it mnst promptly be so moved as to 
afCord a practieable passage on the approach of any vessel." 

But it appeared that the dredge was engaged in work on the night 
and at the time of the collision. 

In The Wyomissing, 232 Fed. 451, 146 C. C. A. 445, where there 
was a collision under somewhat similar f acts as existed in the Northrup 
Case, above, it appeared that there was an unobstructed channel 400 
feet wide through which the tow could bave passed safely if properly 
navigated. The dredge was actually engaged at work, and it was 
held that it was not at fault in failing to get out of the way of the 
passing tow. 

In the présent case, the dredge was not engaged in work, and, in 
the location it was at the time of the collision, those in charge did not 
exercise a due regard for the rights of tows in passing ; in other words, 
if it was placed nearer the Staten Island shore in back of the abut- 
ment, no damage would hâve occurred. 

[2] It appears that there was an agreement between the parties re- 
quiring the sending ahead of scout tugs only when the dredge was in 
opération at night. But under the circumstances disclosed hère, we 
do not think the Bern was required, either under this agreement or 
in the exercise of due diligence, to send ahead a scout tug. 

Decree affirmed. 



328 255 FEDERAL REPOETEB 



COLLIER V. UNITED STATES. 
(Circuit Court of Appeals, Flfth Circuit. Noveinber 6, 1918.) 

No. 3171. 

1. CoNSPiBACY <S=527 — Offense Agaisst United Statbs — Criminal Responsi- 

BILITY — OVEKT ACT. 

It is enougli tliat "any act" of one of tlie oonspli-ators "to efllect tlie 
object of tlie consplracy," by Criiniiial Code, § 37 (Coiiip. St. 1916, § 10201), 
made an eleuieut of the offense of coiispiracy agaiust the United States, be 
doue with the purpos« of puttiiig the unla^^ful agreement into efCect, 
tbough it bave no tendency to accomplisb its object. 

2. WiTNEssEs <S=236(4) — ^Notice of Puhpose of Question. 

Where affirmative answer to question to codefendant, who had admittedly 
pleàded guilty and testified for prosecution uuder promise of leniency, 
vvould not necessarily Iniply more tliau tliat before pleading guilty he bad 
uiade suggestions to codefeudants and their counsel as to sélection of jury, 
sustaining objection to question, in absence of notice of expectation of 
eliciting admission of his co-operatioii with the prosecution in selecting 
jury, was not errer. 

In Error to the District Court of the United States for the North- 
ern District of Alabama ; Wm. I. Grubb, Judge. 

Tom Collier was convicted of conspiracy to rob the mail, and brings 
error. Afïirmed. 

Erle Pettus, of Birmingham, Ala., for plaintifï in error. 
Robert N. Bell, U. S. Atty., and Ralph W. Quinn, Asst. U. S. 
Atty., both of Birmingham, Ala. 

Before WAEKER and BATTS, Circuit Judges, and EVANS, Dis- 
trict Judge. 

WALKER, Circuit Judge. [ 1 ] The plaintifï in error was convict- 
ed on the second and third counts of an indictment charging that he 
and four other named persons conspired to rob, steal, and purloin 
mail matter in a railway postal car used by the post office establish- 
ment of the United States for the conveyance of mail matter and at- 
taçhed to a designated train, and that they committed acts for the 
purpose of effecting the object of the alleged conspiracy ; the overt 
act alleged in tlie second count being the cutting of a number of tel- 
egraph wires at or near the place at which it was conspired to com- 
mit the robbery, and the overt act alleged in the third count being 
the boarding by the défendants of an automobile and going in it to 
or near the place at which the offense was to be committed. A de- 
murrer to the indictment raised the objection that it failed to show 
that the overt acts alleged were calculated to effect, or aid in effect- 
ing, the object of the conspiracy. The action of the court in overrul- 
ing that demurrer is assigned as error, as is also the giving of the 
following part of its charge to the jury, which was excepted to: 

"The overt act might be one not really caUmlated to etïect the object of a 
conspiracy ; but it the party who does it believes it to be calculated to elïect 
the object of the conspiracy, and does it for that puri;)ose, vvhile in faet it 
may not hâve that etïect, yet it beconies an o^■ert act, and fixes the guilt of 
ail the conspirators." 

(g^sFor other cases see same topic & KEY-NUMBER in ail Key-Numtierea Dlgests & Indexes 
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The statute makes the doing by one or more of the alleged conspir- 
ators of "any act to effect the object of the conspiracy" an élément 
of the offense of conspiring to commit an offense against the Unit- 
ed States. Criminal Code (Act March 4, 1909, c. 321) § 37, 35 Stat. 
1096 (Comp. St. 1916, § 10201). It is settled that the gist of the of- 
fense is the conspiracy, and that the provision of the statute, that 
there must be an act done to effect the object of the conspiracy, mere- 
ly affords a locus pœnitentiœ, so that before the act done one or ail 
of the parties may abandon their design, and thiis avoid the penalty 
prescribed by the statute. Dealy v. United States, 152 U. S. 539, 14 
Sup. Ct. 680, 38 L. Ed. 545. To complète the crime denounced by 
the statute there must be some action in addition to the mental one 
of jointly agreeing or assenting to participate in the commission of 
the crime. Nothing in the language of the statute indicates an in- 
tention to require that that additional action be calculated or hâve 
a tendency to accomplish the object of the conspiracy. It is enough 
if it is done with the purpose or intention of putting the unlawful 
agreement into opération, whether it is or is not effective towards 
that end. Gantt v. United States, 108 Fed. 61, 47 C. C. A. 210; Unit- 
ed States V. Donau, Ped. Cas. No. 14,983. There was no error in 
the above-mentioned rulings. 

[2] It appears from the bill of exceptions that before any évidence 
was introduced by the government a nolle prosequi of the case against 
one of the défendants. Oscar Linn, was entered, and that another 
défendant, Jim Râper, pleaded guilty to the charge contained in the 
indictment. The latter was exanilned as a witness for the prosecution. 
In the course of his cross-examination the défendants propounded the 
following question: 

"Isn't ic a fact that you nuule certain suggestions abont striking oil certain 
people on the .lury, and l^eeping others on the jtiry?" 

An exception was reserved to the action of the court in sustaining 
the government's objection to this question. The relation of the 
witness to the case had been fully disclosed to the jury. He had al- 
ready admitted that, before pleading guilty and testifying, he was 
advised by his attorneys that they had an agreement or assurance 
from the government authorities that, in the event he pleaded guilty 
and went on the stand for the government, he would get a light sen- 
tence. It is plain that, if the witness had been perinitted to answef' 
the question, no answer he might hâve made Could hâve done more' 
than furnish cumulative évidence of the witness' co-operation with' 
the prosecution, a fact already apparent. But the question was not 
80 f ramed as to apprise the court that it was exp>ected to elicit an 
admission by the witness that he made any suggestion to the pros- 
ecution in regard to the sélection of the jury. An affirmative answer 
to the question would not necessarily hâve implied anything more 
than an admission by the witness that, before pleading guilty and tes- 
tifying, he had made suggestions to his codefendants or their coun- 
sel in regard to the sélection of the jury. The court is not charge- 
able with error in sustaining the objection to the question, in the 
absence of notice to it that an admission by the witness of his co- 
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Opération with the prosecution in selecting the jury was expectedto 
be elicited. 

Other rulings relied on for a reversai are not such as call for dis- 
cussion. We hâve discovered no réversible error in the record. 

The'judgment is affirmed. 



ALDRICH V. PENNSYLVANIA R. CO. 
(Circuit Court of Appeals, Second Circuit. December 11, 1918.) 

No. 85. 

1. TOWAGE <S=>4 — ^DCTY OF CARE AND SKILL BY ToWING VESSEL. 

One undertaking towage service is not an Insurer, nor bound to exer- 
cise the lilghest dègree ol care and skill, but only sueli reasonable care 
and skill as would be exerciséd by a prudent navlgator In a similar 
service. 

2: TowAGE ®=s>15(2) — Injuby to Tow — Evidence of Négligence. 

The burden is on one who asserts négligence to prove it, and the 
mère fa et that a barge has been damaged while in tow does not raise a 
presumption that the tug was in fault. 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by William W. Aldrich against the Pennsylvania 
Railroad Company. Decree for respondent, and libelant appeals. Af- 
firrtied. 

The court below dismissed thé libel filed against the respondent 
for damages to the barge William F. Monk, alleged to hâve been sus- 
tained through négligent towage. The libelant appeals. 

Macklin, Brown & Purdy, of New York City (Pierre M. Brown, 
of New York City, of counsel), for appellant. 

BUrlingham, Veeder, Masten & Fearey, of New York City (Chaun- 
cey I. Clark, of New York City, of counsel), for appellee. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. The William F. Monk was taken in 
tow by appellee' s tug at Pier B. Jersey City, destined for the stake 
boat near Liberty Island, on the morning of April 4, 1916. There 
the Monk was the port outside boat in the next to the last tier, and in 
the last tier there were but three boats. There was no boat tailing 
astem of the Mopk. . After the tow proceeded, at about 3 o'clock in 
the morning, the tnaster of the Monk went to bed. At this time the 
appellant and the master of the Monk testified that the barge was in 
good condition and undamaged at the place where it was subsequently 
discovered, it had met: with violence. The tow was tied up at the 
Iron Dock at Elizabethport, as was the practice, to allow the loaded 
tugs bound north to pass, The first information given by the wit- 
nesses as to the évidence of a collision was given by the master of the 
Monk, who says that at 8 o'clock the next morning, upon coming on 

®s»F6r' other cases see eame toptc & KBiY-NUMBER In aU KeyNumbered Digests & Indexes 
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deck, his attention was called to a very considérable hole — "large 
enough to walk in and out" — on the port side about 3 or 4 feet f rom 
the stern ; there six planks, running fore and aft, were broken. The 
barge was light and had about lOi^ feet f ree board. The testimony 
is silent as to a collision of any character, and the master of the tugs 
which did the towing testified that during the course of navigation 
there was no collision or bumping of any character. 

The appellant rests his case, asking to infer négligence upon the 
foregoing circumstances. He urges that, from the mère happening 
of an accident under thèse circumstances, a presumption of négli- 
gence arises, and casts upon the appellee the burden of demonstrating 
that it was not due to any failure of duty on its part, or that of its 
servants, or, at least, establishing that the accident was one of those 
unavoidable occurrences for which no one is to blâme. 

[1] While the gênerai rule respecting the duty and liability of one 
undertaking towage services for another is that he is bound to ex^ 
ercise reasonable skill and care, such as a prudent navigator would 
exercise in similar service until it is accompHshed, and he is respon- 
sible for any damage which may resuit to the tow as a resuit of the 
failure to perform the responsibilities of such an undertaking, he is 
not an insurer, and required to use the highest possible degree of skill 
or care. The Steamer Webb, 14 Wall. 406, 20 L. Ed. 774; The Mar- 
garet, 94 U. S. 494, 24 L. Ed. 146; The J. P. Donaldson, 167 U; S. 
599, 17 Sup. Ct. 951, 42 L. Ed. 292. 

[2] The burden is on the one who asserts négligence to prove it, 
and the mère fact that a barge has been damaged while in tow does 
not raise the presumption that the tug has been at fault. The Winnie, 
149 Fed. 725, 79 C. C. A. 431 ; The R. B. Little, 215 Fed. 87, 131 C. 
C. A. 395. 

Erom the évidence in this record, including that of the appellant, 
it does not appear that the tug managed this tow with other than rea- 
sonable care and skill under ail the circumstances. The appellant has 
not attempted to sustain the burden which is cast upon him of proving 
négligence in the performance of this duty assumed. No one seems 
to know, nor, indeed, do appellant's witnesses prétend to know, how 
this damage was caused. In the absence of some proof showing that 
the tug caused it, négligence cannot be presumed. 

The master in charge of the Monk does not enlighten us as to 
the cause, and apparently there was no collision or blow to the barge 
during the night, which awakened him or any of the other barge mas- 
ters who were in the tow. We are clear that the burden imposed upon 
the appellant has not been sustained. 

Decree affirmed. 
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DOTHAK NAT. BANK v. JONB3. 

In re FOY & WILLIAMS. 

(Circuit Court of Appeals, Fifth Circuit. November 6, 1918.) 

No. 3191. 

Bankeuptcy <®=»467 — ^Appeal — Review of Findings. 

The finding of fact, on whlch. apparently a referee's rejectlon of clatm 
agalnst bankrupt's estate, approved by District Court on review, waa 
foùnded, not clearly being made to appear wrong, is blndlng on appeal. 

Appeal from the District Court of the United States for the Mid- 
dle District of Alabama; Henry D. Clayton, Judge. 

In the matter of Foy & Williams, bankrupts. Claim of the Dothan 
National Bank, opposed by E. O. Jones, trustée, was rejected by the 
référée, which action was approved by the trial court, and claimant 
appeals. Affirmed. 

Albert E. Pace, of Dothan, Ala., for appellant. 
' W. L. Lee, of Columbia, Ala., and Oscar L,. Tompkins, of Dothan, 
Ala., for appellee. 

Before WALKER, Circuit Judge, and EVANS, District Judge. 

PER CURIAM. The action of the référée, approved on review 
by the trial court, in rejecting the claim presented by the appellant 
against the bankrupt estate of Foy & Williams, was fuUy sustained by 
one phase of the évidence adduced. To say the least, it is not clear- 
ly made to appear by the record that the finding of fact upon which 
apparently the rejection of the claim was based was wrong. The rec- 
ord does not show the commission of any error calling for a reversai 
of the decree appealed from. 

That decree is affirmed. 



BLTJNT V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. July 24, 1918. On Pétition for 
Reh.earing, December 13, 1918.) 

No. 2599. 

1. CONSTITUnONAI. LAW <&=»70(3) — PoWEBS of OOUBT — WiSDOM of LEQI8I.A- 
TION. 

In case of a revenue law, It is beyond the province of the courts to in- 
qulre Into Its wtsdom, justice, or efflciency, the motives that led to Its 
enactment, or ita Incidental eftect as a police measure. 
8. Internai. Revenue <S=2 — ^Harrison Naecotic Act — Oonstitutionality. 
Tlîtj provision of Harrlson Act, S 2 (Comp. St. § 628Th), after provlding 
that speclfied narcotlc drugs shall be sold only on virrltten order forma 
obtalned from the Internai Revenue Department, that "it shall be un- 
lavrful for any person to obtaln by means of sald order forms any of 
the aforesald drugs for any purpose other than the use, sale, or distribu- 
tion thereof by hlm in the conduct of a lavvful business in sald dnigs or 
in the legitimate practlce of his profession," is unconstltutlonal, as not 

<Ê=3For other cases see same toplc & KEY-NUMBEB In ail Key-Numbered Dlgest» & Indexe» 
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within the taxlng power of Congress, whieh includes no right to make 
anj- spécifie use of a tax-pald article nnlawful. 
8. Poisons <S=52 — Harbison Nabcotic Act — Registeation of PHYSioiANa 
AND Dealers. 

Rev. St. § 3236 (Oomp. St. § 595!)), provlding that, whenever more than 
one pursult or occupation subject to internai revenue tax are carried 
on in the same place by the samie person, the tax shall be paid for each, 
requires a separate registration under Harrlson Narcotic Act (Comp. 
St. §§ 6287g-6287q) by a physician who dispenses and Is also a dealer In 
narcotic drugs, and payment of a separate tax for each ; the same is 
also reqiiired by the régulations of the Commissioner of Internai Revenue. 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Criminal prosecution by the United States against Arthur L. Blunt. 
Judgment of conviction, and défendant brings error. Reversed in 
part, and affirmed in part. 

Hope Thompson, of Chicago, 111., for plaintiff in error. 
Charles F. Clyne and Benjamin P. Epstein, both of Chicago, 111., 
for the United States. 

Before BAKER and MACK, Circuit Judges. 

MACK, Circuit Judge. Writ of error to reviev*^ a judgment and 
sentence against plaintiff in error, Arthur L. Blunt, under an indict- 
ment charging him with a violation of sections 1 and 2, Harrison Act 
(Act Dec.^17, 1914, c. 1, 38 Stat. 785 [Comp. St. §§ 6287g, 6287h]) 
copied in substance as a footnote. The first 12 counts are substantially 
identical, except that each count refers to a separate transaction. The 
offense therein charged was that the défendant, a practicing physi- 
cian, in Chicago, and one who dispensed and distributed certain de- 
rivatives of opium, and who had registered his name and place of 
business with the collector of internai revenue, and had paid to the 
coUector the spécial tax as required by law, unlawfully and feloniously 
obtained, by means of order forms theretofore issued by the Com- 
missioner of Internai Revenue and sold to the défendant by the Com- 
sioner, certain quantities of morphine sulphate — 

"for a purpose other than the use or distribution thereof by him, the sald 
Arthur h. Bhuit, in the legitimate practice of his profession as such physi- 
cian, that is to say, for the sale by him of such morphine sulphate to persons 
who were not patients being treated in good faith by hira, the said Arthur 
L. Blunt, as such physician, and for sale by him to other persons not in pur- 
suance of written orders of such other persons or lorras issued in blank for 
that purpose by said Commis sioner of Internai Revenue." 

The fourteenth count charges that the défendant, as a dealer, un- 
lawfully and feloniously sold to Thomas Dean 2,000 grains of mor- 
phine sulphate, without having registered as a dealer and without 
having paid the spécial tax as such dealer. 

The sentence imposed was penitentiary imprisonment for five years 
on each of counts 1 to 12, inclusive, and count 14, the sentences to run 
concurrently, and a fine in the sum of $1,000 upon each of the counts 
1 to 12, inclusive. 

Ê=3For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The évidence showed that the défendant was a licensed physîcîan, 
with offices at 9 West Harrison street, Chicago, 111.; that he had been 
practicing medicine for many years; that on July 1, 1916, he regis- 
tered his name and place of business as a physician with the collector 
of internai revenue of the United States for the Kirst internai reve- 
nue district of Illinois, and paid the spécial tax. He did not file a 
separate registration setting out that he was a "dealer" in the drugs 
in question, and did not pay a separate tax as a "dealer." 

After being so registered, he purchased from the collector a num- 
ber of order forms, issued in accordance with the provisions of the 
act, and by using them obtained quantities of morphium and other 
drugs. Thèse he dispensed to various drug addicts who came to his 
office for treatment for the drug habit. He kept a record of the name 
and address of each person treated, and indicated in his record the 
daily allowance of the drug to each such person. He did not always 
enter in his books the exact amount dispensed to an addict on a given 
day ; in some cases addicts received sufiicient drugs to supply their 
usual allowance for more than one day, and on such occasions the 
défendant marked in his books the proportionate amOunt for each of 
such days. In one case a patient secured sufficient amount to cover 
several days, urging as his reason that he feared he could not get 
it later on account of government intervention. 

The fourteenth count is based upon a sale of 2,000 grains of drugs 
to a government secret agent, who was being treated as an addict and 
was registered as a patient, on his représentation that he was about 
to leave the city and required that quantity to sustain him on his trip, 
or until a cure was eflfected. 

1. As to the first 12 counts, it is necessary to consider only the prin- 
cipal contention of plaintifï in error, that the last paragraph of section 
2 of the act (italicized in footnote),^ is unconstitutional. 

1 Section 1. That every person who produees, Imports, manufactures, coni- 
pounds, deals in, dispenses, sells, distributes, or gives away opium or coca 
leaves or any compound, manufacture, sait, derivatlve, or préparation there- 
of, shall register with the collector of internai revenue of the district his 
name or style, place of business, and place or places where such business is to 
be carried on : Provided, that the office, or if none, then the résidence of 
any person shall be coasidered for the purpose of thls act to be his place 
of business. At the time of such registry and on or before the first day of 
July, annually thereafter, every i)erson who produces, imports, manufac- 
tures, eompounds, deals in, dispenses, sells, distributes, or gives away any 
of the aforesaid drugs shall pay to the said collector a spécial tax at the 
rate of ?1 per annum : 

It shall be wnlawful for any person required to register under the terms 
of this act to produoe. impart, manvfncture. compound, deal in. dispense, 
seU, distribute, or give away any of the aforesaid drugs withuut havmg regis- 
tered and paid the spécial tax provided for in this section. 

AU provisions of exlsting law relating to spécial taxes, so far as applicable, 
Including the provisions of section thirty-two hundred and forty of the Re- 
vised Statutes of the United States are hereby extended to the spécial tax 
herein imposed. 

That the Commissioner of Internai Bevenue, with the approval of the 
Secretary of the Treasury, shall make ail needful rules and régulations for 
carrying the provisions of this act into effect. 

Sec. 2. That it shall be unlawful for any person to sell, barter, exchange, 
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In view of United States v. Jin Fuey Moy, 241 U. S. '394,. 36 Sup. 
Ct. 658, 60 L. Ed. 1061, Ann, Cas. 1917D, 854, it is no longer open 
to question that the Harrison Àct is to be construed as a revenue law 
and considered as a revenue measure, and not as in any sensé a rég- 
ulation of commerce, w^hether f oreign or Interstate. 

[1] If an act is in fact a revenue law, it is beyond the province of 
the courts to inquire into its w;isdom, justice or efïiciency, the motives 
that led to its enactment, or its incidental efïect as a police measure. 
The régulation of private morals, the suppression of frauds upon the 
public, or the protection of industry that may resuit from a revenue 
law, will not change in character or invalidate it, if it be otherwise 
constitutional. McCray v. U. S., 195 U. S. 27, 24 Sup. Ct. 769, 49 
Iv. Ed. 78, 1 Ann. Cas. 561. And in the exercise of a power granted 
to it, whether it be that of taxation as in Eelsenheld v. U. S., 186 U. 
S. 126, 22 Sup. Ct. 740, 46 L. Ed. 1085, sustaining the copstitution- 
ahty of the italicized section of the clause of the Dingley Tarif! Act 
(Act July 24, 1897, c. 11, § 10, 30 Stat. 206) copied as footnote,^ or 

or give away any of the aforesaid drugs except în pui-suance of a written 
order of the person to whom such article is sold, bartered, exchanged, or 
giveu, on a form to be issued in blank for that purpose by the Commissloner 
of Internai Revenue. 

• * * • ** * * • • 

Kothing contalned in thls section shall apply — 

(a) To the dispensing or distribution of any of the aforesaid drugs to a 
patient by a physician, dentist, or veterinary surgeon registered under thls 
act In the course of his professional practlee only: Provided, that sucU 
physician, dentist, or veterinary surgeon shall keep a record of ail such 
drugs disiîensed or distrlbuted, showing the amount dispensed or distributed, 
the date, and thé name and address of the patient to whom such drugs are 
dispensed or distributed, except such as may be dispensed or distrlbuted to a 
patient uiwn whom such physician, dentist or veterinary surgeon shall per- 
sonally attend ; and such record shall be kept for a period of two years from 
the date of dispensing or distributing such drugs, subject to Inspection, as 
provided in thls act. 

* * * * * * * * • * 

(d) The Commissloner of Internai Revenue, with the approval of the Secre- 
tary of the Treasury, shall cause suitable forms to be prepared for the pur- 
poses above mentloned, and shall cause the same to be distributed to collectors 
of internai revenue for sale by them to those persons who shall hâve regis- 
tered and paid the spécial tax as required by section one of this act In thelr 
districts, respectlvely. * • * The prlce at whlch such forms shall be 
sold by said collectors shall be flxed by the Commissloner of Internai Reve- 
nue, with the approval of the Secretary of the Treasury, but shall not exceed 
the sum of ?1 per hundred. 

* * * It shall be unlawful for any person to obtain bv means of said 
order form^ any of the aforesaid drugs for any purpose other thon the use, 
sale, or distribution thereof by Mm in the conduct of a lawful business in said 
drugs or in the legitimate practice of his profession. 

2 None of the packages of smoking tobacco and fine-cut ehewlng tobacco and 
cigarettes prescrlbed by law shall be permitted to hâve paeked in, or attached 
to, or connected with, them, any article or thing whatsoever, other than the 
manufacturer's wrappers and labels, the internai revenue stamp and the 
tobacco or cigarettes respectlvely, put up therein, on whlch tax is required 
to be paid under the Internai revenue laws ; nor shall there be afflxed to, or 
branded, stamped, niarked, written, or prlnted upon, said packages, or their 
cootents, any promise or offer of, or any oi-der or certificate for, any gift, 
prize, premlum, payment, or reward. 
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that of regulatîng commerce, as in Hoke v. U. S., 227 U. S. 308, 33 
Sup. Ct. 281, 57 L. Ed. 523, 43 L. R. A. (N. S.) 906, Ann. Cas. 1913È, 
905, sustaining the constitutîonality of the White Slave Traffic Act of 
Jutte 25, 1910, c. 395, 36 Stat. 825 (Comp. St. §§ 8812-8819), or in Hip- 
plite Egg Co. V. U. S., 220 U. S. 45, 31 Sup. Ct. 364, 55 L. Ed. 364, sus- 
taining the constitutionality of the Pure Food Act (Act June 30, 1906, 
c. 3915, 34 Stat. 768 [Comp. St. §§ 8717-8728]), Congress may adopt 
"not only means necessary but convenient to its exercise and the means 
may hâve the quality of police régulations." 

And in the Eelsenheld Case it was held to be within the power 
of Congress to keep the package of tobacco to which a stamp was af- 
fixed to indicate payment of the fédéral tax on the tobacco, free from 
extraneous articles, such as prize or premium coupons, because, as 
Justice Brewer said, the govemment has the — 

"power to prescrlbe that the packages whlch It stamps, upon whlch It col- 
lects a tax, shall contain the very articles and only the articles which it 
purports to tax and which its stamp certifies that it has taxed." 

[2] It does not, howeyer, follow from any of thèse cases or from 
the principles underlying them, that because Congress may tax any 
article regardless of whether or not it be a legitimate article of In- 
terstate commerce, it may enact an intrastate prohibition lav^^ as to 
any such article. Its power under article 8, cl. 1, of the Constitution, 
is only , to lay and collect taxes, duties, imposts, and excises, to pay 
the debts and provide for the common défense and gênerai welfare 
ôf the United States; not tp regulate taxation throughout the land. 
And while a power to regulate Interstate commerce may inclûde the 
right to prohibit such interstate commerce as may be deemed harm- 
ful (Lottery Case, 188 U. S. 321, 23 Sup. Ct. 321, 47 L. Ed. 492; 
Hoke Case, supra [but see Hammer v. Dagenhart (June 3, 1918), 247 
U. S. 251, 38_Sup. Ct. 529, 62 L. Ed. 1101]), the power to lay taxes 
on an article includes no right to make any spécifie use of such tax- 
paid article unlawful. 

This, however, is the sole purpose and intent of the last clause in 
sectiori 2. No question of tax or revenue or the protection or security 
thereof is involved; under this clause, it is declared unlawful for a phy- 
sician who has paid the required license fee and has bought the order 
form essential to obtaining the drug, to consume it himself as a drug 
addict or to give it away or to sell it.except in the legitirnate exercise of 
his profession. In our judgment, this prohibition has no relation what- 
soever to the taxing power of Congress ; it is exclusively an attempt, 
in the gûisé ôf an încidental tax régulation, to exercise the police pow- 
ers reserved to the States. 

We pass only upon the question raised under this indictment and 
express no opinion upon the power of Congress to limit the sale of 
order forms to those entitled to registration, thereby excluding the 
mère consumer from the right to obtain the drug otherwise than as 
a patient of a physicîàn. 

[3] -2. While the act does not, in express words, require a sepa- 
rate registration and payment of tax as dealer and as physician, there 
is a clear differentiation between them as to the obligations imposed 
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upon them respectively under the act. They represent distinct class- 
es; each class is required to pay the tax. And the combination of 
both occupations in one individual does not exempt him f rom payment 
of a separate tax as a dealer and as a physician. Revised Statutes, 
§ 3236 (Comp. St. § 5959), copied as footnote,^ as a provision of ex- 
isting law relating to spécial taxes, is expressly made applicable to 
the spécial tax imposed under section 1. 

Furthermore, in accordance with the power vested in him under this 
section 1, the Commissioner of Internai Revenue, with the approval 
of the Secretary of the Treasury, made a régulation to the same efifect 
(copied as footnote).* Wallace v. U. S., 243 Fed. 300, 156 C. C. 
A. 80. 

"A sale, dispensing or distribution" is permitted to a dealer for a 
customer on a written prescription; but only "a dispensing or dis- 
tribution" is allowed to a physician treating a patient, and then only 
in the course of his professional practice. 

The évidence abundantly justified the verdict that the transaction 
with Dean was a sale by défendant as a dealer in drugs. 

It follows, therefore, that the judgment and sentence must be re- 
vérsed as to the first 12 counts, and afifîrmed as to count 14,. and the 
cause remanded for further proceedings in accordance herewith. 

NoTi;. — Judge Kohlsaat concurred in the foregoing conclusions, 
but died before the opinion was prepared. 

On Pétition for Rehearing. 

In the pétition for rehearing as to the fourteenth count, plaintiff 
in error, in addition to restating matters heretofore considered and as 
to which we find no occasion for further discussion, calls attention for 
the first time to a portion of article 10 of the Revised Régulations of 
the Treasury Department as of May 4, 1916, contained in Internai 
Revenue Régulations, No. 35, and reading as follows : 

"A physician, dentist, or veterinary surgeon may not engage in the busi- 
ness of selling narcotic drugs unless he is a registered dealer, authorized by 
the State laws to engage in such business. Additional registration is not re- 
quired, however, when narcotic drugs are sold to a iiatient upon whom a 
physician, dentist, or veterinary surgeon is in personal attendance." 

Thèse sentences, however, are to be construed in the light both of 
article 1 and of that part of article 10 immediately preceding the quot- 
ed sentences, and reading as follows: 

"Under the exempting provisions of section 2 of the act, no written order is 
required for the 'dispensing or distribution of any of the aforesaid drugs to a 

3 Wlienever more than one of tlie pursuits or occupations liereinafter de- 
scribed are carried on in the same place by the same person at the same tlme, 
except as hereinafter provided, the tax shall be paid for each according to 
the rates severally prescribed. 

* Every person conductlng more than one class or place of business or prac- 
tlcing more than one profession, or at more than one place, in which the 
narcotic drugs are sokl. dlspensed or given away, must reglster and pay the 
spécial tax for each profession and business separately, even though coudueted 
at the .same address, and separate records must be kept under eacli registra- 
tion. 

255 P.— 22 
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patient by a physician, dentist or veterlnary surgeon registered tinder this 
aet in the course of Us professlonal practlce only.' A record, however, iS 
required to be kept of àll such drugs dlspensed, dlstrlbuted or administered 
in liis office, and of ail sUch drugs left with any person or patient to be taken 
in his absence, only such drugs as are pérsonally administered by a physician, 
dentist or veterinary surgeon when away from liis office are exempt from 
the records." 

So construed, the régulations clearly require a physician who acts 
as a dealer to register as such ; but a sale to one in the course of 
his Personal attendance upon him as physician does not necessitate 
registration as a dealer. 

The sale hère contemplated is a sale by him not as a dealer but as 
a physician; instead of "dispensing, distributing or administering" a 
dose of the narcotic as a part of his médical service, without a sepa- 
rate charge therefor, it may be that in some places physicians are ac- 
customed to charge speeifically therefor. While this might well be 
deemed a dispensing, yet as it côùld be held to be sale, the régula- 
tions out of abundant caution provide that in such a case, doubtless 
because the physician is not then acting as a dealer, no additional 
registratiân is required. 

In the instant case, however, the indictment charges and the évi- 
dence abundantly proves that, though the purchaser was registered 
as a patient, the sale was made to him by défendant acting as a deal- 
er, and not as a physician in personal attendance, administering or dis- 
pensing the drug as part of the professional service. 

That the same form of stamp or receipt is issued by the depart- 
mentto ail persons, reciting that the money is for "Spécial Tax on 
Manufacturer, Distributor, etc., of Opium, etc., under Act of De- 
cember 17, 1914," in no manner modiiies the spécifie requirement un- 
der article I of the régulations, of double registration for one acting 
both as physician and as dealer. 

Rehearing denied. 
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UNITED STATES v. DENKER et aL 

SAME 7. BERNSTEIN et al. 

(District Court, E. D. New York. August 16, 1918.) 

1. Poisons <g=»2 — Harbison Nakcotic Act — Constktjction. ^ 

Harrison Narcotlc Act, § 8 (Comp. St. § 6287n), maklng it unlawful for 
any person who lias not reglstered and pald the spécial tax to hâve In 
his possession any of the drugs named, applies only to the classes of per- 
sons requlred by the act to reglster and pay the tax. 

2. Poisons <S=2 — Harrison Nabcotic Act — Constitutionalitt. 

Harrison Narcotlc Act (Oomp. St §§ 6287g-6287q) Is constitutlonal. 

Criminal prosecutions by the United States against Morris Denkcr 
and Hyman Morganstein and against Samuel Bernstein and Nathan 
Horowitz. On demurrer to indictments. Demurrers overruled, ex- 
cept as to one charge in second case, which is sustained. 

Melville J. France, U. S. Atty., and Charles J. Buchner, Asst. U. S. 
Atty., both of Brooklyn, N. Y., for the United States. 
K. Henry Rosenberg, of New York City, for défendants. 

GARVIN, District Judge. Thèse two cases were argued at the same 
time and may be disposed of together. 

[ 1 ] The défendants hâve demurred to the indictments, claiming that 
Act Dec. 17, 1914, 38 Stat. 785, c. 1 (Comp. St. §§ 6287g-6287q), 
known as the Harrison Drug Law, is unconstitutional. The défend- 
ants Denker and Morganstein are charged in one indictment with hav- 
ing violated sections 1 and 2 of the act. The défendants Bernstein 
and Horowitz by a second indictment are charged with violating sec- 
tions 1, 2, and 8. The demurrer of the défendants Bernstein and 
Horowitz to the second charge (a violation of section 8) must be sus- 
tained. United States v. Jin Fuey Moy, 241 U. S. 394, 36 Sup. Ct. 
658, 60 L. Ed. 1061, Ann. Cas. 1917D, 854. 

[2] The défendants ail claim that the entire Harrison Law is un- 
constitutional, under the authority of United States v. Doremus (D. 
C.) 246 Fed. 958, a décision of the District Court for the Western 
District of Texas. Subsequently the law has been declared constitu- 
tlonal by the District Court for the Southern District of New York. 
United States v. Jacob Rosenberg (decided July 17, 1918) 251 Fed. 963. 
A décision has also been rendered by the United States Circuit Court 
of Appeals for the Seventh Circuit in Arthur L. Blunt v. United 

States of America, 255 Fed. 332, C. C. A. , by which the last 

paragraph of section 2 fias been held unconstitutional, but the first 
part of that section has been held constitutlonal. To the same efïect 
are United States of America v Hoyt, 255 Fed. 927, United States 
District Court, Southern District of New York, November 9, 1917, 
and United States v. Jin Fuey Moy, 253 Fed. 213, United States 
District Court, Western District of Pennsylvania, November term, 
1917^ 

^ssFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests A Indexes 
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A statute constitutional in part only will be upheld as to what is con- 
stitutional, if it can be separated from the unconstitutional provisions. 
Presser v. Illinois, 116 U. S. 252, 6 Sup. Ct. 580, 29 L. Ed. 615. I am 
of the opinion that thé weight of authority is substantially in favor or 
upholding the constitutionality of this law, except so far as section 8 
is concerned. 

The demurrers, therefore, will be overruled, except the demurrer of 
the défendants Bernstein and Horowitz to that part of the indictment 
which charges a violation of section 8 of the law, in which respect the 
demurrer of thèse two défendants is sustained. 



THE SILVEB SHKLL, 
(District Court, E. D. New York. November 19, 1918.) 

1. Seamen <S=>10 — Provisions — Burden of I'boof. 

ïlie burden is on the owner of a vessel to sliow that It was properly 
provisloned. 

2. Seamen ®=5l0 — Food— Liabilitt. 

Under Kev. St. §§ 4612, 4568 (Comp. St. §§ 8.357, 8392), the owner of a 
vessel is net liable for poor cooking, where good food was provided, or for 
the substitution of wholesome équivalents for provisions which could not 
be obtained in foreign ports. 

3. Seamen (g=>10 — Food — Evidence. 

On a llbel by seamen who claimed one dollar per day for a period of 75 
days because of the faihirei of the sliip to provide food fit to eat and in 
sufflcient quantifies, évidence held insufflcient to show that the vessel was 
at fault. 

4. Seamen <g=26 — Extra Woek — Kight to Eecoveb. 

On a libel by seamen for reasonable compensation for extra work while 
the crew was short, évidence held Insuflicient to show that the seamen 
who flled the libel were compelled to do extra work. 

5. Seamen <©=33 — Withholding of Wages — What Constittttes. 

Where there was an actual controversy between seamen and the owner 
as to the owner's failure to furnish required food and as to the seamen's 
claim for extra compensation, the captaln had the lawful right to hâve 
the questions adjudicated by the court, and his refusai to pay the sums 
demanded by ail seamen was not a wrongful withholding of wages. 

6. Seamen <s=»33 — Withholding of Wages^ — What Oonstittjtes. 

Where the seamen's daim for additional compensation for extra work 
and for compensation for insufltleient food was submitted to the shipping 
commissioner of a port and decided in favor of the captain of the vessel, 
that in itself established captain was making a bona flde contention, 
and the seamen could not recover on the theory that the withholding of 
the amouuts claimed was withholding of wages. 

In Admiralty. Libel by Axel Hansen and others against the steam- 
ship Silver Shell, etc. Libel dismissed. 

Silas B. Axtell, of New York City, for libelants. 

Kirlin, Woolsey & Hickox, of New York City, for claimant. 

GARVIN, District Judge. Various members of the crew of the 
steamship Silver Shell hâve brought this libel to recover upon four al- 
leged causes of action: 

^ssFor other cases see same topic & KBY-NUMBBH. in ail Key-Numbered Digests & Indexes 
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(1) Each libelant daims $1 per day for a period of 75 days be- 
cause of the alleged failure of the ship to provide food fit to eat and 
sufficient in quantity pursuant to provisions of section 4612 of the 
United States Revised Statutes (Comp. St. § 8392), and, by amend- 
ment of the libel at the trial, of section 4568 of said statutes (Comp. 
St. § 8357). 

(2) The hbelants Axel Hansen, Alberts, Van Der Lee, Vantol, Ol- 
sen, Alec Hansen, Johansen, Leno, Helstrom, Zeilon, and Sjosmand 
claim for overtime which they allège they hâve earned. 

(3) The libelants Fugelseth, Helstrom, and Leno claim such com- 
pensation as is reasonablé for extra work required of them during a 
period of 24 days while the ship was en route from Sabang to Port 
Said, because for that period the boat had only three instead of seven 
able-bodied seamen as required by lav^r. 

(4) Ail libelants who hâve not been discharged and paid ail of their 
wages claim waiting time at the rate of two days' pay for every day 
until settlement of their claim for wages, overtime, etc., has been ef- 
fected. 

With respect to the first and second causes of action, various mem- 
bers of the crew testified. Taking their testimony as a whole, and even 
without considering the testimony offered by the respondent, it is far 
from satisfying. Thirteen libelants are named. Eight verified the 
libel. One, Vantol, who did not verify, repudiated bis having been 
named as a libelant, and testified that he had no claim, although the 
libel sets up a claim in his behalf for eight hours' overtime. John Gal- 
lagher, not joined in the action originally, testified, making a claim for 
bad food and overtime. Two signatures of men appear in the vérifi- 
cation of the libel. They do not appear in the libel, and one of them, 
Peter Vesser, testified that he had authorized no one to bring an ac- 
tion in his behalf. This is not calculated to impress the court with 
the good faith of the claims advanced, or with the reliability of those 
who testify in their behalf. 

[1-3] So far as the first cause of action is concerned, it is true the 
burden is upon the owner to show that the ship was properly provi- 
.sioned. The Emma F. Angell (D. C.) 217 Fed. 311; The Elizabeth 
Frith, Fed. Cas. No. 4,361. 

But in view of the f act that various libelants (Fuglseth, p. 12 ; Leno, 
p. 34 ; Van Der Lee, p. 12) testified, either that substitutes were given 
when the food specified ran short, or else that it was improperly cook- 
ed, and having in mind that the claimant's testimony is to the eflfect 
that the real trouble was with poor cooking, that every effort had been 
made to engage a compétent cook, and that whenever there was a 
shortage of certain articles of food (for which proper substitutes were 
not .supplied) such as pickles, molasses, and beans, it was in those parts 
of the world where they could not be obtained, although the master 
attempted to secure them in every port at which the boat touched, it 
seems to me that the owner has sustained the burden of proof . 

"The language of the statute, 'bad in quality or unflt for use,' elearly 
eontemplates soiiiethlng more than poor cooking or seasoning of good food." 
The Edward R. West (D. C.) 212 Fed. 287. 

"But in ports, where tlie spécifie articles of provisions cannot be obtained, 
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it woiJd be unreasonable to suppose that the spirit and Intention of the law do^ 
not permit équivalents, Of other good and wholesome esculents, to be substi- 
tuted and supplled, In place of provisions damagetl or consumed. 

"The owner or master is to taUe the best précautions to procure good and 
wholesome enumerated articles, whlch is often difiicult in foreign ports." 

Mariners v. Washington, Fed. Cas. No. 9,066. 

[4] The third cause of action, a claim by three of the Hbelants for 
reasonable compensation for extra wrork which they claim was re- 
quired of them for 24 days while the ship was gotng from Sabang to 
Port Said (the crev^^ being four able-bodied seamen short) has not been 
established. The testimony ofïered by the claimant estabhshes to the 
satisfaction of the court that the four men from the crew who were 
discharged at Sabang were not only discharged for cause but could 
not hâve remained on the boat longer without endangering its safety. 
Théy were intoxicated and disorderly ; the ship was loaded with gaso- 
Hne, and there was danger of an explosion if they were allowed to 
come aboard. The captain made every effort to obtain seamen to take 
the places of those discharged and, when unsuccessful, after consul- 
tation with the consul at Columbo, made an arrangement with the gun 
crew of the boat, by which the gun crew did the work of the dis- 
charged men, and the court believes that the three seamen involved 
in this cause of action were not compelled to do extra work as they 
claim. 

[5] As to the fourth cause of action, I am of the opinion that there 
is reasonable ground for holding that tliere was an actual controversy 
between the Hbelants and the owner. The captain, therefore, had a 
lawful right to hâve the questions adjudicated by the court, and his 
refusai to pay the sums demanded by the Hbelants, under those con- 
ditions, would not be a wrongful withholding of wages without suffi- 
cient cause. The Amazon (D. C.) 144 Fed. 153 ; The Sadie C. Sum- 
ner (D. C.) 142 Fed. 611; The George W. Wells (D. C.) 118 Fed. 
761 ; The Alice B. Phillips (D. C.) 106 Fed. 956. 

[6] The matters in controversy were submitted to the shipping com- 
missioner in New York and were decided in favor of the captain. 
This of itself established that the captain was making a bona fide con- 
tention that the amounts claimed were not due. The Alice B. Phil- 
lips. 

The Hbel is dismissed. 



THE HELEN B. MOEAN. 

(District Court, E. D. New York. December 13, 1918.) 

1. TowAGE <®=»15(2) — Itîjury to Scow — Evidence. 

Where a scow, in charge of a tug In harbor waters, was Injured by 
strilcing on the splles of a bridge, and if the tug had kept in the middlc 
of the channel there would hâve been 20 feet of clear water on either side, 
and the same scow had previously passed under the bridge without in- 
jurj', such facts are sufficlent to ralse an inference of négligence and 
support a recoverj' âgalnst the tug. 

®=aFor other cases see aame topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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2. TowAGE (S=>15(2) — Injuby to Scow— Burden or Pboof. 

Where there was considérable clearance, and a scow, whlch was part 
of a tow and ordinarily should hâve passed safely under a briage 
struck on the spiles on one side, the clalmant of the tug, which was 
libeled, bad the burden of proving it was exercising due care in naviga- 
tion. 

In Admiralty. Libel by Nicholas J. Hughes against the steam tug 
Helen B. Moran, etc. Decree for hbelant. 

Hyland & Zabriskie, of New York City, for libelant. 
Park & Mattison, of New York City, for claimant. 

GARVIN, District Judge. A libel has been filed against the tug 
Helen B. Moran to recover damages sustained by the scow K. C. Lang 
on April 22, 1917. On that day the tug took a tow of five boats from 
Brooklyn to Flushing. The Lang was loaded with city ashes, and was 
the last boat in the tow. There are three bridges near Flushing, and 
when the tow reached the first of thèse bridges the tug and the first 
four boats appjirently passed through without injury. The Lang, how- 
ever, struck the spiles of the bridge on the left side, thus inflicting 
damage on her starboard side aft; she was being towed stern first. 
She had been towed through this bridge many times before without 
difficulty. Some considérable testimony was ofïered tending to prove 
that the Lang was in an unseaworthy condition, was unfit for use, and 
that she was unable to stand the ordinary wear and tear to which a 
scow would be subject in doing its work in and about the harbor of 
New York. But this was sharply contradicted, and there is insuffi- 
cient évidence to charge her with being unseaworthy. 

[1, 2] The case is controUed by The Jonty Jenks (D. C.) 54 Fed. 
1021, where it is stated, at page 1023 : 

"If the tug had kept the mlddle of the eut there would hâve been 20 feet 
of clear water on either side. Failure to do this was négligence" — citing The 
Lady Pike, 21 Wall. 1, 22 L. Ed. 499. 

The channel opening where the accident occurred is shown by a map 
offered without objection before the case was finally submitted. At 
the same time the libelant ofïered a report of the department of plant 
and structures of the city of New York, showing the opening to be 
60 feet wide. The boats in the tow were tandem, so there would hâve 
been 20 feet of clear water on either side, if the tug had kept the mid- 
dle of the eut. Nothing appears to indicate that wind or tide condi- 
tions prevented this. The burden of proof as to this is on the claim- 
ant. The EUen McGovern (D. C.) 27 Fed. 868. 

It is well settled that négligence may, under certain circumstances, 

be inferable. In The Mason, The Cascade, 249 Fed. 718, C. C. 

A. , it is said by Judge Hough : 

"In good weather and harbor waters, the tugs in broad daylight put 
aground a vessel having at the time no motive power of her own, and com- 
pïetely under the control of the tugs. * * * If négligence is not inferable 
from such circumstances, it Is dlfflcult to Imagine anything that could justify 
the conclusion short of a proven intent to injure another's property." 

^=3For otlier caees see eame topio & KBY-NUMBEB in ail Key-Numbered Digesta & Indexes 
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The fact that the boat in question had often been towed through 
this bridge without difficulty indicates that the accident could hâve 
been avoided. The burden of proof is on claimant to explain why such 
an accident happened, if the tug was using due care in navigation. 
The Ellen McGovern, supra. 

Decree for hbelant, with costs. 



In re MARX. 

In re GARDNER. 

(District Court, N. D. California, First Division. December 16, 1918.) 

No. 392. 

Seaeches and Seizuees <g=s>3 — Use of Documents Obtained. 

Papers seized under a voiii search warrant, and claimed by a citizen, 
cannot be used against him before the grand jury In a crimlnal investiga- 
tion as to whether bis taking of such papers from the government should 
be made the basls of an Indlctment, but the warrant should be quashed 
and the papers restored to claimant. 

At Law. In the matter of search warrants to search No. 1069 
Shattuck Avenue, occupied by Mrs. Ralph Marx, and No. 1130, oc- 
cupied by John Endicott Gardner, at Berkeley, Alam'eda County. Doc- 
uments seized were claimed by John Endicott Gardner. Search war- 
rant quashed, and property ordered restored to claimant. 

Lyman I. Mowry, of San Francisco, Cal., for petitioner. 
John W. Preston, U. S. Atty., of San Francisco, Cal, for the Unit- 
ed States. 

DOOLING, District Judge. On January 23, 1918, upon an affida- 
vit now admitted to be wholly insufficient, the commissioner issued a 
search warrant describing certain papers in the most gênerai terms, 
under which something like 1,000 documents and papers were seized 
and are now in the custody of the marshal. Some proof was taken 
before the commissioner, upon which he determined that many of the 
papers 'belonged to the United States government, whereupon he 
ordered practically ail of the papers seized to be delivered to the com- 
missioner of immigration at Angel Island, as being part of the records 
of his office. The papers hâve been at ail times claimed by Dr. John 
E. Gardner as his own. They were taken from the premises of his 
son-in-law. 

The District Attorney nOw desires to use them' before the grand 
jury against the claimant. The ownership of the papers is the very 
thing in dispute betweén the government and claimant. If they are 
his papers, no offense bas been committèd by him. If they do not be- 
long to him, but to the government, he may be guilty of larceny or em- 
bezzlement in the taking of them. The question then is : May doc- 
uments, seized under a void search warrant and claimed by a citi- 
zen to be his property, be used against him before the grand jury in 

<g=»For otlier cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests à Indexes 
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a criminal investigation as to whether his taking of such papers should 
be made the basis of an indictment? 

The government urges that this may be donc, on the theory that 
thèse are government papers, and not private papers belonging to the 
claimant. But that is the very question in dispute. It is conceded that 
they were seized upon a defective and invaHd search warrant. That 
being so. I am of the opinion that, when they are claimed by a citi- 
zen to be his property, the merits of that claim will not be investi- 
gated, but that the duty of the court is plain, to discharge the warrant 
and restore the papers to that possession f rom which they never should 
hâve been taken. 

Only in this way can the provisions of the Constitution and statutes 
against unwarranted searches and seizures be made effective. The pro- 
ceeding hère is absolutely without légal authority from the begin- 
ning, and the order of the court is therefore that the search war- 
rant be quashed, and ail property taken thereunder be restored to 
the claimant. 



ROCKAWAY PACIFTO CORrORATION v. STOTESBtJRY et al. 
(District Court, N. D. New York. April i, 1917.) 

1. Courts <S=:3.30.'>(2) — IJnconstitutioxal Statutes — "Suit Against State." 

An uncdiistltiitional statute is to be regarded as nonexistent, anrl no 
défense to state ofïicors neting nnder it ; so a suit to eujoin state offieerH 
from actins under sticIi an invalld statute is not a suit aKiiinst the state, 
whicli, uufler Const. Amend. 11, cannot be inaintained in tlie fédéral 
courts. 

[Ed. Note. — For otlier detinitions, see Wbrds and Phrases, First and 
Second Séries, Suit Against ttie State.] 

2. States <S=5l,'î2' — Appropriations — "Deuts op State." 

Laws making anniial appropriations do not and eannot croate debts of 
the state. witliin Const. N. Y. art. 7,.§ 4, being only effective against funds 
at the disposai of the I^egislature. 

[Ed. Note. — For other définitions, see Words and Phrases, Second 
Séries, Debt of Stiite.] 

3. Courts iê=>.?6C(1) — Preoedence — State Décision. 

The fédéral courts are bound to follow the décisions of the highest courr 
of a state construing its Constitution and laws. 

4. Constitutional Dav^ (£=3280— Emikent Domain <S=71 — Taking of Prop- 

erty — Compensation — Due Process. 

Laws N. Y. 1917, c. 1,3 (Consol. Laws, c. 57, art. 4A). providing a method 
of condemnlng preniises which are in the judgment of the Governor neces- 
sary for public défense, section 59b of which provides that, if the com- 
mission created be unable to agrée as to compensation, proceedings shall 
be brought before the Court of Claims, 7u;ld, in view of Const. N. Y. art. 3, 
§ 21, and article 7, §§ 2-4, to be invalid under article 1, § G, and Const. TJ. 
S. Amend. 14, respectively prohibiting the taking of in-ivate property for 
public use without ,iust compensation, and the taking of property, etc., 
without due process of law, unless Act 1917 be aceompanied with an ap- 
propriation by th(! Législature suthcient to cover any damages which a 
property owner may suffer. 

(g=>For otlitr cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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6. Eminent Domain <s=3274(4) — Takiwg of Peopebtt^— Injusction— Emer- 

GENCÏ. 

Where the owner of land, whieh the state sought to condemn for pur- 
poses of défense, eonsented to the state's taking [)assession of the same, 
and temporary fortifications were being erected, there is no such emer- 
gency as wlll preclude an Injiinetion preventing final passage of title 
unless compensation be secured. 

6. Eminbnt Domain <g=3l8 — Pukpose of Taking by State — ITse of United 
States. 

Laws N. Y. 1917, c. 13, providing for condemnation of private property 
for public défense, Is not invalid because of a provision that property 
condemned might be tumed over to the fédéral government, even 
though the state cannot authorize the exercise of eminent domain, ex- 
cept flor the use of its own soverelgnty, and the fédéral government in the 
exercise of its distinct soverelgnty may condemn property needed. 

Hough, Circuit Judge, dlssenting in part. 

In Equity. Bill by the Rockaway Pacific Corporation against Louis 
W. Stotesbury and others, individually, and purporting to act as a 
commission under the pretended authority of Laws N. Y. 1917, c. 13, 
and purporting to act, respectively, as Ad jutant General, State En- 
gineer, and Superintendent of Public Works, under the pretended 
authority of said act. On motion for interlocutory injunction. Mo- 
tion granted. 

This is a motion heard before three judges in aceordance with the provi- 
sions of section 266 of the Judiclal Code (Act March 3, 1911, c. 231, 36 Stat. 
1162 [Comp. St. i 1243]), for an interlocutory injunction restrainlng the de- 
fendants from proceeding as a commission under chapter 13, Laws of 1917 
of the State of New York, to condemn certain preinlses belouging to the com- 
plalnant upon the ground that tlie law is unconstltutional. 

The complainant is a corporation of the state of Delaware, and the défend- 
ants are citlzens of the state of New Yorlf, and inhabltants of the county of 
Albany. 

Gordon M. Buck, of New York City, for complainant. 
Alfred L. Becker, Deputy Atty. Gen., for défendants. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. [1] The défendants make a preliminary 
objection to the jurisdiction of the court on the ground that the suit 
is against the state, and therefore not maintainable under the Elev- 
enth Amendment to the Constitution of the United States. It is, 
however, well settled that an unconstltutional statute is to be regarded 
as nonexistent and no défense to state officers acting under it. Davis 
V. Gray, 16 Wall. 203, 21 L. Ed. 447; Poindexter v. Greenhow, 114 
U. S. 270, S Sup. Ct. 903, 962, 29 L. Ed. 185. We are therefore 
obHged to consider the objections made by the complainant. 

[2-4] Article 1, § 6, of the Constitution of the State of New York, 
provides, "* * * nor shall private property be taken for public 
use, without just compensation," and the Fourteenth Amendment to 
the Constitution of the United States provides, "Nor shall any state 
deprive any person of life, liberty or property without due process 
of law." 

^ï»For other cases see same toplo & KEY-NUMBKR in ail Key-Numbered Digests & Indexes 
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"Tlie Fourteenth Amendment, it bas been held, legitlmately opérâtes to ex- 
tend to the citizens and résidents of the states the same protection against 
arbitrary state législation, affecting life, liberty, and property, as is offered 
by tlie Fifth Amendaient against stmilar législation by Congress ; but that the 
fédéral courts ought net to interfère when what is complained of amounts to 
the enforeement of the laws of a state applicable to ail persons in like cir- 
cumstances and conditions, and that the fédéral courts should not interfère 
unless "there is some abuse of law amounting to confiscation of property or a 
«ieprivation of personal rights, such as existed in the case of Norwood v. 
Baker, 172 tl. S. 269 [19 Sup. Ct. 187, 43 L. Ed. 44S]." Hibben v. Smith, 191 
U. S. 326, 24 Sup. Ct. 92, 48 U Ed. 195; French v. Barber Asphalt Paving Co., 
181 U. S. 324, 21 Sup. et. 625, 45 L. Ed. 879. 

The question before us is whether the state of New York is proceed- 
ing to condemn certain premises belonging to the complainant at Rock- 
away Point, Long Island, iri accordarice with the foregoing provisions. 

The condemnation proceedings are taken under article 4a, added to 
the state law (Con. Laws, chap. 57) by chapter 13, Laws of 1917, passed 
in pursuance of an emergency message from the Govemor. 

The purpose of the législation is to regulate the method of condemn- 
ing premises which are in the judgment of the Governor necessary 
for public défense. The Adjutant General, State Engineer, and Su- 
perintendent of Public Works are constituted the commission to ac- 
quire title to such premises. They are directed to make a survey and 
map thereof ; to submit the same, accompanied by certain certificates, 
to the Governor, and, if approved by him., to file the same in the office 
of the Secretary of State and in the office of the county clerk of the 
county in which the premises are situated, and, after service of no- 
tice upon the owners or by publication and the performance of certain 
other prescribed formalities, title to the premises shall vest in the 
state. Section 59(b) concludes: 

"If the commission is unable to agrée as to the compensation to be paid 
for such lands and the structures and waters thereon, the court of elaims 
shall hâve jurlsdiction to détermine the amount of such compensation, and 
upon proceedings being brought before such court as provided by law, an 
award shall be made of compensation for the lands, structures and waters 
* * ♦ so appropriated." 

The proceedings to be brought before the court of elaims, "as pro- 
vided by law," are evidently those contained in sections 263-281 of the 
New York Code of Civil Procédure, as amended by chapter 1, Laws 
of 1915, regulating proceedings in the court of elaims, substituted for 
the former board of elaims. 

Article 3, § 21, of the Constitution of New York, provides that — 

"no money shall ever be paid out of the treasury of this state or any of its 
funds or any of the funds under its management except in pursuance of an 
appropriation by law. * * * " 

Sections 2 and 3 of article 7 restricted the power of the Législature 
to contract debts to a sum not exceeding in the aggregate $1,000,000 
at any one time, except to repel invasion, suppress insurrection, or dé- 
fend the state in war. The création of ail debts exceeding $1,000,000, 
other than thèse, must be submitted to the people by référendum Sec- 
tion 4. 
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Xaws making annual appropriations do not and cannot create debts 
of the State, within article 7, § 4, of the Constitution. They are only 
effective against funds at the disposai of the Législature ; beyond that 
they are nullities and create no debt. People v. Board of Supervisors, 
52 N. Y. 556. Although that case was decided in 1873, the provisions 
of the then Constitution of 1846 were in this respect, and in ail other 
respects, considered in this opinion the same as those of the présent 
Constitution of 1894. 

Chapter 13, Laws of 1917, goes no further in protection of the land- 
owner than to provide the manner in which the amount of his com- 
pensation shall be ascertained. While it is not necessary to ascertain 
and pay that compensation in advance, there should also be provided 
a certain and adéquate method by which it may be recovered. The 
right of the citizen to be secured in respect to just compensation for 
his property taken for public use is as sacred as the right of the 
sovereign to take it. The sovereign is the whole people of the state, 
and we believe that ail the states of the Union hâve thought it proper 
to limit the power of the Législature to condemn private property for 
public uses by imposing an express condition that just compensation 
shall be made. It was not thought sufficient to leave the citizen to the 
obligation to pay that might be implied by law. 

Some décisions of the fédéral courts are cited but, as we are bound 
to follow the décisions of the Court of Appeals of the state of New 
York construing its Constitution, and laws, we shall consider those 
cases only. 

In the case of Bloodgood v. Railroad Co., 18 Wend. (N. Y.) 9 
(1837), Chancellor Walworth said at page 17 (31 Am. Dec. 313): 

"I cannot, however, agrée wlth my learned predecpssor In lils subséquent 
reasoning in that case, upon whleh he aftervvards acted in the case of Jérôme 
V. Ross, 7 Johns. Oli. R, 344 [11 Am. Dec. 484], that it is not necessiirj' to tlm 
valldity of a statute authorizing pi-ivate property to be taken for the public 
use that a remedy for obtaining compensation by the owiier should be pro- 
vided. On the contrary, I hold that before the Législature can authorize the 
agents of the state and others to enter upon and occupy, or destroy or niatei-i- 
ally injure, the private property of an individual, except in cases of actiial 
necessity which will not admit of any delay, an adeguate and certain remedy 
must be provided whereby the owner of such property may compel tlie pay- 
ment of his damages, or compensation, and that he is not bound to trust to tlw 
justice of the government to make provision for such compensation by future 
législation. I do not mean to be understood that the Législature may not 
authorize a mère entry upon the lund of another for the puri^ose of examiua- 
tion, or of nialcing preliminary surveys, etc., vchieh wouUl othenvisft be a 
technlcal trespass, but no real injury to the owner of the land, although no 
previous provision was made by law to compensate the individual for his 
property if it should afterwards be taken for the public use. But it certainly 
was no't the intention of the framers of the Constitution to authorize the prop- 
erty of a citizen to be taken and actually approprlated to the use of the 
public, and thus to compel him to trust to the future justice of the Législature 
to provide him a compensation therefor. The compensation must be either 
ascertained and paid to him before his property is thus approprlated, or an 
appropriate remedy must be provided, and upon an adéquate fund, wtereby 
he may obtain such compensation through the médium of tire courts of justice, 
if those whose duty it Is to make such compensation refuse to do so. In the 
ordinary case of lands taken for the making of public highways, or for the 
use of the state canal, such a remedy is provided ; and if the tovva, county, or 



ROCKAWAY PACIFIC CORPORATION V. STOTESBURY 349 

state offleere refuse to do their duty in ascertaining, raislng, or paying such 
compensationj in ttie mode prescribed by law, tlie owiier of the property has a 
remedy by mandamus to compel them to perform ttieir duty, The public 
purse, or the property of the town or county upon which the assessment is 
to be made, may justly be oonsldered an adéquate fuiid. He has no such 
remedy, however, against tlie Législature to eompel tlie passage of the neces- 
sarj' laws to ascertain the amount of compensation he is to reçoive, or the 
fund out of which he is to be paid." 

In People v. Hayden, 6 Hill (N. Y.) 359 (1844), Chief Judge Nel- 
son said at page 361 : 

"Although it may not be necessary, withln the constitutlonal provision, that 
the amount of compensation should be aetually ascertained and paid before 
property is thus taken, it is, I apprehend, the settled doctrine even as it re- 
spects the State itself, that, at least, certain and ample provision must be 
fli'st made by law (except in cases of publie emergency), so that the owner 
ean coerce payment through the judicial tribunals or otherwise, without any 
unreasouable or unneeessary delay." 

In Sage v. City of Brooklyn, 89 N. Y. 190 (1882), Chief Judge An- 
drews said at page 196: 

"It is so axiomatie that it is laid up as one of the principles of government, 
that a provision for compensation is an indispensable attendant upon the due 
and constitutional exercise of the power of deprivlng an individnal of his prop- 
erty under the right of eminent domain. (îardner v. Village of Newburgh, 2 
Jolms. Ch. 168 [7 Am. Dec. 526]. The courts, in construing the constitutional 
guaranty, hâve departed from what may seem its plain and natural meaning, 
and hâve held that the payment for pi-operty taken in invitum for public 
use need not be concurrent with the taUing, but that it is sufticient if the 
law authorizing the taking also provides a sure, sutfieient, and convenient 
remedy by which the owner can subsequently coerce iiayment by légal pro- 
ceedings. If such provision is not made, then, as was said by Nelson, 0. J., 
'the law making the appropriation is no better than blanlc paper.' People es 
rel. ITtley v. Hayden, Q Hill, ^59. It is, I thinU, a plain proposition that a 
law authorizing the taking of a man's land, and remitting him for his sole 
remedy for compensation to a fund to be obtained by taxation of certain spec- 
iâed lands in a limited district, according to benetits, is not a sure and 
adéquate provision, dépendent upon no 'hazard, casualty or contingeucy what- 
ever,' such as law and justice require to meet the constitutional requiremcnt. 
The pledge of the faith and crédit of the state, or of one of its political divi- 
sions, for the payment of the property owner, accompanied with practical and 
available provisions for securing the application of the public f;iith and crédit 
to the discharge of the constitutional obligation of payment has been held to 
be a certain and sutiicient remedy within the law." 

In Litchfield v. Pond, 186 N. Y. 66, at page 74, 78 N. E. 719 (1906), 
Judge Werner said, arguendo : 

"Such a statute, if intended to authorize the exercise of the right of emi- 
nent domain, would be clearly unconstitutional, because it makes no pro- 
vision for compensation to those whose private property is to be taken for a 
public use. While payment need not r^recede the taking the provision for com- 
pensation must not only pre-exist, but it must be so detinite and certain as 
to leave nothing open to litigatlon except the title to the property taken and 
the amount of damages which the owner may recover. Sweet v. Rcchel, 159 
TJ. S. 380, .198 [16 Sup. Ct. 43, 40 L. Ed. 1881 ; Sage v. Citv of Brooklyn, 89 
N. Y. 189, 195; Matter of Mayor, etc., of N. Y., 99 N. Y. 569, 577 [2 N. El. 
642] ; Brewster v. Eogers Co., 169 N. Y. 73, 80 [62 N. E. 164, 58 L. R. A. 495]." 

As in the state of New York no compensation can be recovered out 
of the state treasury except by an appropriation law, and as under 
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chapter 13, Laws of 1917, the owner's title to the premises vested in 
the State before the ascertainment and payment of compensation, it 
seems to us quite clear that the law, construed alone, is unconstitu- 
tional. It does not comply with the language of Chancellor Walworth 
in Bloodgood v. R. R. Co., supra, that — 

"An adéquate and certain remedy must be provlded whereby the owner of 
such property may compel the payment of hls damages, or compensation ; and 
that he is not bound to trust to the justice of the government to make pro- 
vision for such compensation by future législation." 

It does not comply with the language of Chief Judge Nelson in Peo- 
ple V. Hayden, supra, that — 

"The settled doctrine, even as It respects the State Itself, that, at least, 
certain and ample provision must be first made by law (except in cases of 
public emergency) so that the owner can coerce payment through the judi- 
cial tribimals or othèrwisé, withont any unreasonable or unnecessary delay." 

It does not comply with the language of Chief Judge Andrews in 
Sage V. City of Brooklyn, supra, that — 

"The pledge of the falth and crédit of the state, or of one of Its poUtical 
divisions, for the payment of the property owner, accompanled with practical 
and avallable provisions for securing the application of the public faith 
and crédit to the discharge of tbe constitutlonal obligation of payment, has 
been held to be a certain and sulîicient remedy within tlie law." 

It does not comply with the test laid down by Judge Werner in Litch- 
fîeld V. Pond, supra, that — 

"WhUe payment need not précède the taking, the provision for compensa- 
tion must not only pre-exist, but it must be so deflnite and certain as to leave 
nothing open to litigation except the title to the property taken and the 
amount of damages which the owner may recover." 

We think that, to make chapter 13 of the Laws of 1917 constitu- 
tional, it must be accompanied by a law appropriating public funds to 
pay such an award as the court of claims shall make. The amount of 
the compensation is a judicial, and not a législative, question. Still 
an appropriation law must be passed, because in no other way can com- 
pensation be secured in accordance with the provisions of the Consti- 
tution and the long-established practice under it. 

The necessity of an appropriation act was recognized in this very 
case, because a hill appropriating $1,000,000, or so much thereof as 
might be necessary, passed both houses of the Législature just before 
the temporary restraining order was granted herein, and the aiBdavits 
inform us that a bill has passed the Senate appropriating $2,500,000, 
or as much thereof as may be necessary, for the same purpose. 

The Législature, by appropriating a sum or so much thereof as may 
be necessary to pay any award the court of claims shall make, does not 
limit or define the amount of the recovery. In our opinion, the ap- 
propriation should be of such an amount as is quite certain to cover 
any award that can reasonably be made. It is safer and fairer to the 
citizen to fix an amount too large than too small. The affidavits of 
experts submitted on behalf of the complainant go as high as $2,- 
000,000, while the défendants show that the assessment for local 
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taxation of the whole tract, half as large again as the part sought to 
be condemned, is but $865,000, and that the vice président of the 
complainant in a verified retum for the purposes of state taxation 
stated that to be its actual value. This court expresses and has no 
opinion whatever about the proper amount of compensation, and takes 
it for granted that the court of claims will détermine the value upon 
proper proofs, unafïected in any way by the amount of the sum ap- 
propriated by the Législature. 

[5] No such emergency exists as is excepted in some of the fore- 
going cases, justifying the commandeering of private property for 
public use without any proceedings at ail. The premises are now, 
with the owner's consent, in the possession of the state; temporary 
fortifications are being made. The only existing stay is that title shall 
not vest in the state until a method for recovering the owner's com- 
pensation shall he provided. The Législature, being now in session, 
is entirely able to enact an appropriate law. 

The interlocutory injunction as prayed for is granted, but upon the 
enactment of a law appropriating a sum not less than $2,000,000, or so 
much thereof as may be necessary, it will be vacated. 

ROGERS, Circuit Judge. I concur in the foregoing opinion of 
JudgeWARD. 

[6] In the earlier years, when the United States desired land with- 
in the limits of a state for fédéral purposes, it was the practice to 
proceed in a state court and under a state statute. Sec U. S. v. Dump- 
lin Island, 1 Barb. (N. Y.) 24; Gilmer v. Lime Point, 18 Cal. 229; 
Burt v. Merchants' Ins. Co., 106 Mass. 356, 8 Am. Rep. 339. But in 
1871 the Suprême Court of Michigan, speaking through Judge Cooley, 
in People ex rel. Trombley v. Humphrey, 23 Mich. 471, 9 Am. Rep. 
94, held that the state could not condemn for the fédéral government. 
"In the first place," the opinion declared, "there can be no necessity 
for the exercise of this right by the states for this purpose, for the 
authority of the nation is ample for the supply of its own needs in 
this regard under ail circumstances. In the second place, the eminent 
domain in any sovereignty exists only for its own purposes; and to 
fumish machinery to the gênerai government under, and by means of, 
which it is to appropriate lands for national objects is not among the 
ends contemplated in the création of the state government." 

And in 1875 the Suprême Court of the United States in Kohi v. U. 
S., 91 U. S. 367, 23 L. Ed. 449, in an opinion written by Justice Strong, 
not only held that the government of the United States had as a 
sovereign within its sphère the power to appropriate land within a 
state for its public use, and was not under the necessity of applying 
to a state government to condemn the property, but the opinion of 
Judge Cooley in the Trombley Case was expressly approved, as being 
based on the better reason. In 1914, in State v. Milwaukee, 156 Wis. 
549, 146 N. W. 775, the Suprême Court of Wisconsin held that the 
f act that land sought to be condemned by a city for the improvement 
of its river harbor was to be conveyed to the United States as a con- 
dition of receiving a fédéral appropriation did not afïect the right 
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of the GÎty to condemn the property. This was upon the theory that 
the authority of the city or state, such as it is fixed by the law, would 
be in no wise impaired by the grant. "It is," said the court, "as if 
the city by the authority of the Législature of the state should convey 
to the United States by deed a public highway. This * * * would 
not make the highway any less a public use, would carry no propri- 
etary interest therein, because the city and the state had nonc, 
* * * and would not diminish the city or state authority over it; 
for, as said before, that is not to be conveyed by deed." The court 
thought the case readily distinguishable from Trombley v. Humphrey, 
supra, and that it was rather controUed by the principle of L,ancey v. 
King Co., 15 Wash. 9, 45 Pac. 645, 34 h. R. A. 817. 

The power to condemn sites for forts, lighthouses, post offices, and 
custom houses is in the United States, and, when property is needed 
for the purposes specified, it should not be condemned by the state, 
as it is not being taken for its public use. In the latest work on this 
subject, Nichols on Eminent Domain, vol. 1, § 34 (1917), that writer 
déclares : 

"It is now, liowever, genenally considered to be the soimder rule that a 
state canuot authorize the exercise of eminent domain exeept for the nse of 
its own people, and that cwnsequently state cannot authorize the takins of 
property wltliiu its .iurisdittion for the use of tho United 8tates in carrying 
out the publie and governmental functions assigned excUisively to the United 
States by the Constitution." 

The Législature of New York has passed an act, and the Governor 
has signed it, under which, if requested to do so by any officer or 
agent of the United States duly authorized, the Governor may exécute 
a deed of the land proposed to be taken, transferring title to the gov- 
ernment of the United States, to be used for purposes of défense. 
The validity of the law is not invalidated by such a provision, in view 
of the fact that the state of New York is entitled to condemn land for 
its own public défense, and that this land, if it should thereafter be 
transferred to the United States, will still be used for the défense of 
the state. If the state were proposing to condemn a site to be used 
for a post office or a custom house, I should think the court should 
dény its power to do so, for plainly it would not be a taking for the 
use of the state, and therefore be beyond its right. But where it is 
proposed to take property for public défense, I do not see how the 
right of the state can be successfully challenged on the ground that 
under certain conditions the property may be transferred to the United 
States for the défense of the lives and property of the citizens of the 
state as well as citizens of the United States. 

This leads to a considération of the right of the owner of the land 
to compensation. The rule on that subject is stated in Cooley's Con- 
stitutional Limitations as f ollows : 

"When the property is talîen directly by the state, or by any municipal 
corporation by state authority, it lias been repeatedly held not to be essen- 
tlal to the validity of a law for the exercise of the right of eminent domain 
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that It should provide for making compensation before Oie actual appropria- 
tion. It is siifficient if provision is made by tlie law by whieli the party can 
obtaln compensation, and that an impartial tribunal is provlded for assesa^ 
ing it" 

And in Crozier v. Krupp, 224 U. S. 291, 32 Sup. Ct. 488, 56 L. Ed. 
771 (1911), and in other cases in that court which need not be cited, 
the doctrine is laid down by the Suprême Court of the United States 
that compensation for property taken hy the government under em- 
inent domain need not necessarily be made in advance, if adéquate 
means be provided for a reasonably just and prompt ascertainment and 
payment thereof. 

The Législature of New York has passed an act appropriating 
$1,000,000 or so much of that sum as may be needed to pay for the 
lapd it is proposed to condemn. This the Governor has not yet 
sigiied. Another bill, we are informed, has passed the Senate, and is 
awaiting the action of the Assemhly, appropriating $2,500,000 for the 
purpose of providing a fund which may be used in paying for this 
property. So that at this time no adéquate means are provided where- 
by the owner of the property can be compensated for its taking. Un- 
til such means are provided, and reasonable, certain, and adéquate pro- 
vision is made for obtaining compensation, the Constitution protects 
the owner against the taking of his property. 

The Rockaway-Pacific Corporation asks this court to believe that 
the property which it allèges that the state of New York proposes to 
take is worth upwards of $2,000,000. It supports this allégation by 
the affidavits of real estate experts of standing and character. The 
défendant, however, shows that the complainant in 1915 presented 
to the taxing oflicers of the state, upon the sworn affidavit of its offi- 
ciai représentative, that the entire prop>erty (one-half of which is now 
said to be worth upwards of $2,000,000) ^yas worth the sum of 
$524,000, and that that was its true value. The plaintiff does not 
appear in a court of conscience in any too favorable light, asking it to 
exercise its discrétion, and issue an injunction for the protection of the 
rights, which it now asserts are worth $2,000,000 and upwards. Nev- 
ertheless it has rights, and its stockholders hâve rights, which are not 
to be prejudiced by the conduct of its officiai représentative. More- 
over, the affidavits presented justify this court in seeing that a fund 
sufficiently large is provided to pay the true value of the land to be 
taken, whatever it may ultimately be ascertained to be in the tribunals 
authorized by law for its détermination. 

It may be conceded that in times of impending public danger, too 
urgent to admit of delay, private property may be taken for public use 
before compensation has been secured. But this court is not conf ronted 
by such an emergency. The Législature of New York state is in 
session. The Senate of New York has passed a bill appropriating 
$2,000,000, if so much is needed, for the acquisition of this property. 
The passage of the bill through the Assemhly and its signature by the 
Governor can be only a matter of hours. This is not, therefore, such 
an emergency as in my opinion justifies the taking without providing 
255 F.— 23 
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such securities for paynient as the law entitles the owners to demand, 
and the injunction prayed should be granted. 

HOUGH, Circuit Judge (dissenting in part). Plaîntiff owns a pièce 
of land at Rockaway Point, Queens county, a place within' the boun- 
daries of the city of New York. This land for purposes of local 
taxation, has never been assessed at as much as $9(X),000, and its 
assessed value has been reported under oath as its value for purposes 
of State taxation, Pursuant to chapter 13 of the Laws of 1917, the 
State of New York (as asserted in the bill) seeks to appropriate by 
the right of eminent domain about one-half of plaintifï's tract. 

The method of procédure (not unfamiHar in this state) consists of 
filing a description of the land appropriated in the proper record office 
of Queens county, upon which filing title vests in the state; the stat- 
utory commissioners (défendants herein) being called upon, at or 
after such filing, to come to an agreement with the landowner as to 
the price to be paid ; but, if such agreement cannot be reached, plain- 
tiff is given the right of suing for what is alleged to be the proper 
value in the court of claims. 

The bill allèges that the one-half of plaintiiï's tract is worth $2,000,- 
000, and seeks to enjoin the commissioners from filing the statutory 
description of the land, because (as is said) the statute under which 
they intend to act is unconstitutional, i. e., obnoxious to the national 
Constitution, in that plaintiff is about to be deprived of its property 
without due process of law, and to the state Constitution, in that pri- 
vate property is to be taken for a public purpose without just com- 
pensation. 

The application for injunction pendente lite is matter of grâce, and 
rests in the discrétion of the court, which is justly influenced by the 
attitude of any person or party seeking injunctive relief. 

The law has long required real property within the boundaries of 
New York City to be assessed for taxation substantially at its market 
value, and, for a longer period than the ownership by plaintiff of the 
land in question, it has been matter of notoriety that the real estate 
assessmènts in New York City were invariably very near, and very 
frequently above, the value of the land obtainable in the open market 
by an undisputed owner. 

The discrepancy between the assessed value and the now asserted 
value of the land desired by the state is gross. Indeed, the différence 
between not over $450,000 and $2,00O,0(X) cannot be overcome with- 
out imputing ignorance or dishonesty to the àssessing officers or un- 
usual exaggeration to the plaintiff's assertion. When it is noted that 
the assessed value was sworn to as the full value by an officer of plain- 
tiff for the purpose of state taxation, the difficultv of accepting (even 
tentatively) the position of the plaintiff becomes insurmountable, and 
deprives the plaintiff of any right of appealing to the court, except 
such as may be f ouhd by necessary and strict adhérence to ruling 
décisions. 

Plaintiff invokes both the state and fédéral Constitution because of 
one act donc, or one omission made, by the state, viz. the Législature 
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has either made no appropriation for the payment o£ such value for 
plaintiff's land as may be agreed upon or ascertained by the court of 
claims, or sucli appropriation, if any, does not exceed $1,000,000.^ 

The proposition is that for the state of New York to take for any 
public purpose private property without appropriating, sequestering, or 
otherwise allotting a particular, definite, and sufficient fund, for the 
payment of what the plaintiff owner asserts his property to be worth, 
is at one and the same time denying due process of law and just 
compensation for the property taken. 

There is also advanced another proposition depending, not upon the 
wording of the statute, but upon the alleged reason for its passage. 
The avowed purpose of taking plaintiff's land is public défense, i. 
e., the emplacement of guns and the possible construction of forti- 
fications ; but it is alleged and admitted that the state does not intend 
to procure or place guns itself or itself construct a fort — that is to 
be done by the nation ; but the state takes the land in order to convey 
the same (some time) to the United States for the purposes just stated. 

It is urged that the state of New York cannot exercise its sovereign 
right of eminent domain for the benefit of another sovereign, i. e., 
the United States of America. 

Considering the last suggestion first, it is not doubted that the state 
can condemn land for the purposes of its own défense, nor that the 
United States can do the same thing for the purpose of defending 
the whole country, including New York. It would seem, therefore, 
upon reason that New York can also condemn for the purpose of as- 
sisting in the défense of the United States, because thereby it is de- 
fending itself. As matter of law there is no différence, in substance, 
between what was approved of in Matter of United States, 96 N. Y. 
227, and the légal resuit of what is hère sought to be accomplished 
by or through the législation complained of . 

As to the argument that absence of an appropriation, or of an ap- 
propriation sufficient in plaintiff's opinion, renders action by the 
state unconstitutional until such sufficient appropriation is made, it 
may first be noted that it requires, as a prerequisite for the exercise 
of the undoubted sov.ereignty of New York, that security be given 
for the damage about to be inflicted upon private citizens — a security 
measured not by what the Législature deems enough, nor (logically) 
by what some court thinks enough, but by the owner's estimate of 
the largest price which he may hereafter be able to prove. This nec- 
essarily follows from the ténor of the bill, which présupposes an ap- 
propriation of $1,000,000, and the argument would be just the same if 
there be assumed an existing appropriation which in any substantial 
amount falls short of $2,000,000 and expenses. 

Let it be assumed that due process of law requires that somehow, 
at some time, compensation be made for property taken for public 
uses. Monongahela, etc., Co. v. United States, 148 U. S. at 324, 13 

1 The bill allèges that an act appropriating $1,000,000 was at the date of 
vérification of bill about to pass; at rhe tiiue of argument it was admitted 
by counsel that no such statute had become law. 
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Sup. Ct. 622, 37 L. Ed. 463. It must be assumed that within limits, 
and very wide limits, the state may détermine whether property is 
wanted for public use. "The necessity or expediency of the appro- 
priation is not a matter for judicial inquiry." Spring Valley Water 
Works y. Schottler, 110 U. S. at 378, 4 Sup. Ct. 64, 28 h. Ed. 173. 

Likewise it is obvious that whether the appropriation hère be deemed 
for the benefit of the state or of the United States, it is not a prereq- 
uisite to the exercise of eminent domain (even in matters much less 
vital than public défense) that compensation be made before posses- 
sion or even title be taken. Great Falls, etc., Co. v. Garland (C C.) 
25 Fed. 521 ; Sage v. Brooklyn, 89 N. Y. at 195. 

So far as New York is concemed, the most extrême statement of 
the rule was made (obiter) in Litchfield v. Pond, 186 N. Y. at 74, 78 
N. E. 722: 

"While payment need not précède the taking, the provision for compensa- 
tion must not only pre-exist, but It must be so deflnite and certain as to leave 
nothing open to lltlgation except the tltle to the propery taken and the amount 
of damages which the owner may recover." 

So far as it may be said that the state Constitution must be read in 
consonance with, and subordination to, the Fourteenth Amendment 
of the national Constitution, the matter was actually presented in 
Adirondack Ry. v. New York, 176 U. S. at 349, 20 Sup. Ct. 465, 44 
L. Ed. 492, where it was held that, where the state itself took prop- 
erty for its owri exclusive and designated purposes — 

"Oompensatlon must Indeed be made, and inquiry as to its amount in some 
p:-nropriate way, before some properly constituted tribunal, must be pro- 
' ; -d for. * * * It Is the rule In New York that where thls is done, and 
;i certain, deflnite, and adéquate source of payment is provided, compensation 
need not actually be made in advance of a taking by the state or one of its 
municipal subdivisions. * * * i^is act [the Adirondack Park blU] fulfiUs 
thèse requirements, in that the state treasury is the source of payment, and an 
appropriate mode is designated for the ascertainment of compensation as to 
owners." 

The application at bar then must rest upon the single proposition 
that the New York rule can only be satisfied by an appropriation be- 
fore action sufficient in the property owner's opinion. 

This puts the state sovereign at a disadvantage as compared even 
with its municipal subdivisions, for the rule has been held satisfied by 
the liability of the county of Kings (Matter of Church, 92 N. Y. 1), 
of the city of Brooklyn (Sage v. Brooklyn, supra), and see Rider v. 
Stryker, 63 N. Y. 137. 

As was said by Andrews, C. J. (in the Sage Case, supra) : 

"The pledge of the faith and crédit of the state, or of one of its politieal 
divisions, for the payment of the property owner, accompanled with practlcal 
and available provisions for securing the application of the public faith and 
crédit to the discharge of the constltutlonal obligation of payment, has been 
heild to be a certain and sufficient remedy witliin the law." 

There is just this différence between the faith and crédit of a po- 
litieal subdivision of the state and the state itself — the former can be 
sued as matter of right; the latter cannot without its own permission. 
Therefore the plaintiff's argument cornes to this: That although an 
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appropriation of this very land for purposes of a park by the city of 
New York would be sufficient if the faith of the city were pledged 
for payment (that faith being enforceable by légal proceedings), the 
faith and crédit of the state of New York is not enough, even when 
the state waives its sovereign privilège and invites action in the court 
of claims. It seems as if the statement of this doctrine contained its 
own réfutation. 

Happily for the country, the proven and notorious circumstances 
under which this appropriation is sought bave been so infrequent that 
the attention of courts has rarely been called to them ; yet the matter 
bas not remained wholly without récognition and comment. 

Thère is an acute and obvious différence between the demands of a 
sovereign for such civil purposes as may be f ound in the cases already 
cited, or the allotment of a fraction of its sovereignty to a railway 
corporation or city for purposes of business, convenience, or comfort, 
and the exercise of the highest duty of sovereignty — the préservation 
of its own existence. 

In Bloodgood v. Mohawk, etc., Ce, 18 Wend. (N. Y.) at 17, 31 
Am. Dec. 313, Chancellor Walworth held that the "agents of the 
state and others" could not enter upon or occupy — 

"the private property of an indlvidual, except in cases of actual necessity, 
wliicli will not admit of any delay, an adéquate and cei-tain remedy niust be 
provided whereby t)ie owner of such property may compel tlie payment of hls 
damages, or compensation." 

But the learned chancellor also said that "the public purse" (18 
Wend. p. 18, 31 Am. Dec. 313) might justly be considered "an adé- 
quate fund." The différence between a taking by the sovereign for it- 
self and the exercise of delegated authority by some subordinate po- 
litical entity or private corporation is well considered in Smeaton v. 
Martin, 57 Wis. 364, 15 N. W. 403 (see, also, Walther v. Warner, 
25 Mo. 277, and Covington Short-Route Transfer Ry. Co. v. Piel, 
87 Ky. 267, 8 S. W. 449) ; while the suprême exigencies of war and 
the légal necessity of yielding thereto are amply commented upon by 
Clifford, J., in United States v. Russell, 13 Wall, at 627, 20 L. Ed. 
474. It was there said that the — 

"taliing of private property by llie governnient, when the emergency of the 
publie service in time of war or Inipendlng publie danger is too urgent to 
admit of delay, is everywhere regai'ded as .iustified ; * * * nnd it is equal- 
ly elear that tlie taking of sueli proiierty under snch circumstances créâtes 
an obligation on the ])art of the government to reimburse the owner to the 
fuU value of the service." 

The législation complained of by this plaintiff was passed under an 
"emergency message" from the Govcrnor of New York, and as a 
measure of défense at a time concerning the dangers of which com- 
ment would be superfluous. 

It is therefore my opinion that this application should be denied 
for three reasons : 

(1) The plaintiff's demand for relief is based upon untrustworthy; 
if not incredible, assertions of value regarding its property. Such 
statements do not invite the exercise of discretionary power. 
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(2) Even if the declared' and proven purpose of the state in acquir- 
ing plaintiff's property was not public défense in time of pressing 
danger, the statute complained of does pledge the crédit of the state 
and the public purse to make full réparation to plaintiff. This is 
enough, even under New York décisions made without any thought of 
pubHc danger. And 

(3) The state has acted in this instance under a power only called 
into play under the exigency of threatened war. Such power may be 
exercised without a contemporaneous appropriation, even if it be ad- 
mitted (as it is not) that the sovereign need ever go so far when taking 
property for its own sovereign use. 

For thèse reasons I cannot agrée with the majority. 



In re LALLY. 
(District Court, N. D. New York. February 5, 191&.) 

1. Bankrdptct. <S=415(3) — Review of Action or Befebee — Findings dp 

Fact. 

Tlie flndings of fact of a spécial master or of a référée on application 
for discharge stand In substantially the same position before the court 
as does the verdict of a jury, and are not to be disturbed, unless uusup- 
ported by the évidence or against the welght thereof. 

2. Bankruptcy c®=»414(1) — Objections to Dischaboe — Bubdbn of Proof. 

A banknipt, who has eonformed to the requirements of the statute, is 
prima facie entitled to a diseharge, and the burden of proof rests on an 
objecting credltor to establlsh by satisfactory évidence some one of the 
designated acts which will defeat his right thereto. 

3. Bankeuptcy i®=s>414(3)— Objections to Dischakge — Proof. 

Proceedings on an application for discharge are civil, and where crimJ- 
nal acts are alleged to defeat the discharge, they must be proved by 
clear, convinclng, and satisfactory évidence, although not beyond a rea- 
sonable doubt. 

In Bankruptcy. In the matter of William P. Lally, bankrupt. On 
motion to confirm report of spécial master recommending discharge. 
Confirmed. 

W. H. Weller, of Utica, N. Y., for bankrupt. 

Sholes & Norton, of Utica, N. Y., for creditors. 

RAY, District Judge. It is claimed by the objecting creditors, not 
only that the bankrupt has concealed assets from his trustée in bank- 
ruptcy, but that he made a false oath in verifying his schedules. Thèse 
claims are based on the alleged ownership by the bankrupt, William 
P. Lally, of the products of the farm which he occupies, owned by a 
Miss Peck, or of an interest therein, and of certain other personal 
property thereon. The f acts seem to be thèse : 

The bankrupt is married and has two small children, but before mar- 
riage, if not now, was what is termed in the brief of Messrs. Sholes 
& Norton, and is uncontradicted, a "ne'er-do-well," who met with 
considérable success in that line of business, and ail that he succeeded 

<gs»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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in accumulating consisted, and still consists, of a few judgments and 
claims against himself owned by others, including his father, which 
are unpaid, and which he seeks "to get rid of" in bankruptcy proceed- 
ings, finding them cumbersome and undesirable. As the father is a 
man of some considérable means, it is not at ail incredible that he 
desires to see his son in an unshackled condition; that is, freed from 
ail connection with thèse judgments and claims. It is not claimed that 
prior to the time this son went upon the Peck farm, which he now 
occupies, he had accumulated any of this world's goods, except some 
household furniture and two old hamesses. 

His father, Thomas Lally, is a retired farmer, and owns a farm in 
Sangersfield, N. Y., on which one of his sons résides. This other son, 
the bankrupt, had removed to a farm in Norwich, Chenango county, N. 
Y., which he rented or worked on shares, and where, it seems, he 
was meeting with the same success he had achieved before marriage, 
when he ran a threshing machine, filled silos, and engaged in "tend- 
ing bar" in saloons or hôtels. He had boarded with his father, but 
omitted to pay his board. The father had also guaranteed payment for 
a pair of horses purchased by this son on crédit, and which guaranty 
he had to make good, reimhursing himself by selling the horses. 

Prior to the beginning of the farm-working season of 1916, Mr. 
L,ally, the father, made a written lease with Miss Peck, who owned 
a farm in the vicinity of Waterville, N. Y., for such farm, which was a 
"hop and dairy farm," and this contains no provision or suggestion that 
William P. Lally, the bankrupt, was to hâve any interest in the farm 
or its products, or of the property thereon. It was understood, how- 
ever, between the father and Miss Peck that the now bankrupt was 
to go on and at least occupy the farm, if not work it. The father, as 
a witness before the spécial master, says he told Miss Peck : 

"William is tlie one who is going to take charge of the farm, antt he is 
going to supervise the work. I will be there only occasionally, and I would 
suggest that you tum over one-half the nillk checks to him to pay the 
running expansés of the fai-m, paying the hired help and living expenses, ex- 
penses required to carry on the farm." 

In 1916 there were two or three hired men on the farm. The son, 
William P. Lally, did go on the farm with his family, and it was 
worked and the pay for the milk delivered at the milk station and for 
other crops and products sold, except the hops, went first to Miss Peck, 
who, deducting her share, paid over the other half or share to William 
P. Lally, the now bankrupt, and not to the father, the lessee of the 
farm, except the hop money ; that is, the proceeds of the hops raised 
on the farm. It is évident from the évidence that the son, William P. 
Lally, did hâve "the living" of himself and family from the proceeds 
of the farm, and there is no évidence of any contract or agreement be- 
tween the father and son as to any spécifie sum or rate of wages that 
was to be paid, or that the interest of the father in the lease was ever 
assigned to the son. It is claimed that, from ail the circumstances 
and what was donc, the court is authorized to find and should find, 
notwithstanding the report of the spécial master adverse to the con- 
tention, that the lease in the name of the father, Thomas Lally, was 
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merely a cover, put in his name to keep the interest of William P. 
l^Uy in the products and proceeds of the crops of the farm from his 
creditors, and that he was the real owner and lessee, and that his 
time and labor went to produce them, and that it was the real under- 
standing between himself and his father that they were to be and 
were his and at his disposai as compensation for work donc on the 
farm and in managing it and boarding the hired help. On the other 
hand, it is contended that the father, desiring to aid this improvident 
son and his f amily, and aid them in procuring and having a living, took 
this way of doing it, and of protecting himself and the son from a 
further accumulation of debts and liabilities, and that he had a right 
so to do. The contention is that this son was to hâve the living of 
himself and family from the proceeds of the farm as he went along, 
and nothing more, and that this was the understanding, and that he 
did hâve this, and that he at no time owned any interest in the stock 
or implements on the farm, or in the crops or products thereof or of 
the dairy. The spécial master has arrived at this latter conclusion. He 
had the advantage of seeing and hearing the witnesses, and his conclu- 
sions ought not to be lighriy disturbed or overruled. The attorney 
for the bankrupt thus describes him : 

"William P. Lally, the bankrupt. wlille a 'good worker,' is not and never 
will be capable of earnlng bis own living, unalded. He has never succeeded in 
any business which he has undertaken, whether in speculating in hay, whlch 
enterprisfl rcsulted In several judgments and claims agalnst him, or in 
runnlng a thresber and silo Aller, whioh culmina ted in the Norton judg- 
ment. Such belng the case, the father, Thomas I^Uy, put him on this farm 
as his superintendent, under his own immédiate direction, however, and so 
placed him in a position where he [William] could obtaiu his own living and 
a living for his wife and two small childreu." 

[1,2] It goes without saying that a court in bankruptcy ought to 
frown on and discourage any scheme or arrangement made in fraud 
of creditors, or entered into for the purpose of hindering, delaying, 
or defrauding creditors, or entered into for the purpose of covering 
or keeping the property or earnings, exempt from levy and sale on 
exécution or légal process, from creditors. No citation of authorities 
is required for such propositions as thèse. In this case it was in- 
cunibent on the objecting creditor to show by a fair prépondérance of 
the évidence, either an agreeraent or contract giving the son an in- 
terest in thèse farm products and the stock on the farm, one or both, 
or facts and circumstances from which it would be the duty of the 
court to find such an agreement. The findings of fact of a spécial 
master, or of a référée, in bankruptcy matters, stand in substantially 
the same position before the court as does the verdict of a jury. They 
are not to be disturbed, unless unsupported bv the évidence or against 
the weight thereof. Pofif v. Adams et al., 226 Fed. 187, 141 C. C. A. 
185, and cases there cited. The court says : 

"Creditors opposing a discharge bave the burden of proving by satlsfactory 
évidence the charges against the bankrupt of transferrlng or conceallng his 
property with the Intent to hlnder, delay, or defraud creditors ; but the 
fludings of fact by the spécial master and the District Court will not be 
disturbed by this court, exeept upon the clearcst conviction that the find- 
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îngs are not supported by the évidence. In re Iloffman (D. C.) 173 Fed. 235 ; 
In re Hatem (D. O.) 161 Fed. 806 ; In re Noyés Bros., 127 Fed. 286, 62 C. C. 
A. 218; In re Schulman, 177 Fed. 191, 101 C. C. A. S61 ; In re Bucldngham v. 
Estes, 128 Fed. 584, 63 C. 0. A. 20; Osborne v. Perkins, 112 Fed. 127, 50 C. 
C. A. 158." 

In Re Braun, 239 Fed. 113, 152 C. C. A. 155, it was held that, in 
view of presumption of honesly, creditors opposiiig discharge on 
ground that bankrupt had been guilt}' of fraudaient transfer of hi.s 
property hâve burden of proof. In Re Wix (D. C), 236 Fed. 262, 
affirmed Sherwood Shoe Co. v. Wix, 240 Fed. 692, 153 C. C. A. 490, 
it was held that as the discharge in banl<ruptcy is a great privilège and 
right the burden rests on a créditer objecting to a discharge to show 
that the banlirupt is not entitled thereto. 

While the burden of sustaining objections filed to the discharge of 
a bankrupt rests upon the objecting creditor, I think the reason for 
the rule rests on the basis that it is an independent proceeding, and 
that when the bankrupt cornes into court with a proper certificate of 
conformity, showing he bas performed ail the acts he is required by 
the bankruptcy act to perform as preliminary to his discharge, the in- 
dependent objections of creditors raise a new issue which they must 
sustain by proof. When the bankrupt applies for his discharge and 
shows conformity by the proper certificate, he is entitled thereto, un- 
less it appears on objections sustained by évidence that he has in some 
way violated the provisions of section 14b of the Bankruptcy Act 
(Act July 1, 1898, c. 541, 30 Stat. 550 [Comp. St. § 9598]), which dé- 
clares : 

"The judge .shall hear the application for a discharge and such proofs and 
pleas as may be made in opposition tliereto by the trustée or otlier parties 
in interest, at such time as will give tlie trustée or partie.^ in interest a rea- 
sonable opportunity to lie fully heard, and investigate the nierits of tlie ap- 
plication and diseharge tlie applicant unless he has (1) comniitted an offense 
jjunishable by imprisonment as herein provided ; or (2) with intent to çon- 
ceal his financial condition, destroyed, concealed, or failed to keep books of 
account or records f rom which such condition might be ascertained ; or (3) 
obtained money or property on crédit upon a materially false statement in 
writing, made by him to any person or his représentative for the puiTiose of 
obtaining crédit from such person ; or (4) at auy time subséquent to the 
flrst day of the four months immediately preceding the fliing of the pétition 
transferred, removed, destroyed, or concealed, or permitted to be removed, 
destroyed, or concealed, any of his property, with intent to hlnder, delay, or 
defraud his creditors; or (5) In voluntary proceedings been granted a dis- 
charge in bankruptcy within six years ; or (6) in the course of the proceedings 
in bankruptcy refused to obey any lawful order of, or to answer any ma- 
terlal question approved by, the court: Provided, that a trustée shall not 
interpose objections to a bankrupt's discharge until he shall be authorized 
so to do at a meeting of creditors called for that purpose." 

The language used plainly and unequivocally indicates that the al- 
légations and proofs in opposition to a discharge are ta précède any 
proofs on the part of the bankrupt, and expressly states that the bank- 
rupt is to be discharged "unless he had," etc. It is very clear that the 
commission of some act which will defeat a discharge is to be made 
to appear by évidence. 
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In re Cooper, 230 Fed. 991, 145 C. C. A. 185 (2d Circuit) is not to 
the contrary. In that case it was made to appear that the bankrupt 
owned certain lots at one time prior to his bankruptcy (not at a remote 
time). He had not includod such property in his schedules. The bank- 
rupt, on application for discharge, testified he had sold thèse lots prior 
to his bankruptcy. There was no other witness as to such sale, and 
there was no corroborative évidence of such alleged sale. It appear- 
ing positively on the part of the objecting creditors that the bankrupt 
owned the lots shortly before bankruptcy, it was held by Judge Hand 
and also by the Circuit Court of Appeals that this made it incumbent 
on the bankrupt to show by satisfactory évidence that he had sold such 
lots before bankruptcy. This was not a holding that in the first in- 
stance it was the duty of the bankrupt to prove he did not own real 
estate, or the lots ih question at the time of his bankruptcy, but that 
the objecting creditors having shown that he did the burden then fell 
upon the bankrupt of showing he had disposed of them, and that he 
had failed so to do. 

In the instant case the objecting creditor was under the necessity 
of relying on the testimony of the father of the bankrupt and that of 
Miss Peclc, mainly, and this fact is given due weight. 

If it had appeared that this son, the now bankrupt, was, or ever 
had been, a good business man, one who had been successful, even in 
a moderate degree, in accumulating property in business, or by sav- 
ings from his labor, the case would be différent; but, as seen, it is 
conceded on ail hands that he was such a person as would not he ex- 
pected to save, or accumulate from any source, and in the absence of 
évidence that he did it does not follow that because he worked the 
farm he owned an interest in the stock or implements on or products 
of the farm. The évidence and concessions on ail hands show a very 
good reason why the father would not hâve been a party to the créa- 
tion of a situation which would give the son an ownership in any of 
the products of the farm, other than the right from time to time to 
supply his table for himself and family and purchase necessary cloth- 
ing. It cannot be denied that the father, from his own means and on 
his own crédit, had the right to support this improvident son and his 
family in such lawful manner as he saw fit to adopt. 

I fail to find such satisfactory évidence that the method adopted was 
to cover or conceal from creditors the earnings of the son, now bank- 
rupt, as demands a refusai to confirm the report of the spécial master. 
We may suspect that such was the purpose, and the loose methods 
pursued give some basis for such suspicion ; but, at the same time, 
fatherly kindness and interest in the son and grandchildren, combined 
witli family pride, will excuse a failure to exercise that strong and 
direct control over the management of the farm and business methods 
of the son in conducting it as would make plain to the world the 
exact relations existing. There is no évidence that what the son re- 
ceived from time to time by way of housing and board for himself, 
wife, and children was inadéquate compensation for the services ren- 
dered. It is true that it does not satisfactorily appear what the son 
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did with ail the money he received ; but this appears to hâve been due 
to lax bookkeeping, or no bookkeeping, rather than to an intent to con- 
ceal or defraud. The father seems to hâve kept a firm hand on the 
proceeds of the hops, and to hâve dealt with them and their proceeds 
as his own. This fact is inconsistent with ownership of the lease and 
products of the farm by the son, or with any concession by the father 
that they were the property of the son. 

[3] Under subdivision 4 of section 14 of the Bankruptcy Act, to 
defeat his discharge, the bankrupt, at some time "subséquent to the 
fîrst day of the four months immediately preceding the filing of the 
pétition," must hâve transferred, removed, destroyed or concealed, or' 
permitted to be removed, destroyed or concealed any [some] of his 
property with intent to hinder, delay or defraud his creditors," and to 
constitute an offense under section 29b which will bar a discharge, so 
far as applicable in this case, the bankrupt must hâve "knowingly and 
fraudulently concealed while a bankrupt * * * from his trustée 
any [some] of the property belonging to his estate in bankruptcy," or 
"made a false oath * * * in, or in relation to any [his] proceed- 
ing in bankruptcy." It has been several times decided that to sustain 
either of thèse charges the évidence must be clear, convincing and sat- 
isfactory. It is not enough that strong suspicion is created by the tes- 
timony. The inf erences should be such as to carry conviction, not, how- 
ever, beyond a reasonable doubt, but such as to satisfy the reasonable 
mind. 

The question of discharge is a civil action or proceeding, and not a 
criminal case, although it may involve a criminal act or acts, and in 
such cas© it is the duty of the court or jury to résolve the issues of 
fact according to a reasonable prépondérance of the évidence. Unit- 
ed States V. Regan, 232 U. S. 37, 47, 48, 34 Sup. Ct. 213, 58 L. Ed. 
494. Hère the évidence is such as to be consistent with honesty of 
purpose in making the arrangement testified to by the father of the 
now bankrupt between himself and Miss Peck, and that such arrange- 
ment was made, not to hinder, delay, or defraud creditors, or conceal 
any property of the son, or his earnings, but to assist him in making 
and having an honest living for himself and his family. See cases 
cited in 7 C. J. pp. 390, 391. 

The case is not one where the court would be justified in reversîng 
or disregarding the findings and conclusions of the spécial master, and 
his report will be confirmed. 
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tJARBON STEED 00. V. LEWELLYN, Internai Eevenue Collector. 

(District Court, W. D. Pennsylvania. January 14, 1919.) 

No. 1957. 

Internai, Reventte (^=9 — "Munition Manufacturées" — Pebson Subject to 
TaX. 

A Steel Company, contracting to deliver howitzer sliells to a foreign 
government, whlch manufactured bars from which sUells are made and 
turned tliem over to subcontractors for completlon, retaining ownership, 
paying subcontractors, and afterwards delivering sbells under its con- 
tracts, is subject to tax imposed on "munition manufacturers" by Act 
Sept. 8, 1916, § 301 (Oomp. St. § e336%b), upon the "entire net profita 
actually reœived * * » from the sale" of the shells under contract. 

At Law. Action by the Carbon Steel Company against G. G. Lewel- 
lyn, Collector of Internai Revenue for the Twenty-Third District of 
Pennsylvania. Judgment fqr défendant. 

H. V, Blaxter, of Pittsburgh, Pa., for plaintifif. 
B. B. McGinnis, Sp. Asst. Û. S. Atty., of Pittsburgh, Pa., for de- 
fendant. 

ORR, District Judge. In pursuance of a stipulation by the parties 
waiving a trial by jury, this case came on to be tried by the court with- 
out a jury. 

Plaintiff claims a right to recover from the défendant the sum of 
$271,062.62, which the plaintiff charges was illegally assessed against 
it and illegally exacted from it as a mimition manufacturer's tax for 
the period ending December 31, 1916. The plaintiff paid the amount 
of the tax under protest, and thereupon sought relief in the required 
manner from the Commissioner of Internai Revenue. Relief was re- 
fused by the Commissioner of Internai Revenue, and relief must be 
denied by this court. 

L,ong before the passage of the act which first provided for the 
collection of a tax from the manufacturers of munitions, the plaintiff 
procured three several contracts from the British government for- the 
delivery to the authorized représentatives of said government at New 
York of 4%-inch howitzer shells. The first contract was dated Jan- 
uary 26, 19i5, the second September 29, 1915, the third October 7, 
1915, and together the said contracts provided for the delivery of 548,- 
316 shells. 

For the purposes of this case the said contracts may be considered 
to be similar in ail respects. The contracts did not require that the 
Steel Company should manufacture the shells contracted for. They 
contemplated that some portion of the manufacturing might be donc 
by the steel company and that other portions might be done by sub- 
contractors. However, the steel company was hound to deliver the 
shells to said government when they were completed, and said govern- 
ment was bound to pay the steel company the price fixed in the con- 
tract. 

©=3For other cases see same toplc & KBY-NUMBER lu ail Key-Numbered Dlgests & Indexea 
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The work necessary to complète a shell in accordance with said 
contract is as f ollows : 

(1) Obtaining suitable steel In bar form, 

(2) Cuttlng or breaking said steel bars to proper length. 

(3) Converting said eut bars or slugs into a hollow shell forging by means ot 
a hydraulic iiress. 

(4J Tlifi turning of said shell upon a lathe to exact dimensions. 

(5) Closing in one end o£ said forging to form tlie nose of the shell. 

(6) Drilling ont the base of said shell and the inserting of a base plate. 

(7) Threading of the nose of the shell, and the insertion of the nose bushing, 
and the insertion in said nose bushing of a vvooden plug to protect the thread 
thereof. 

(8) Cutting a groove around the circumference of said shell, and inserting 
thereln a copper driving band, and turning said band to the required di- 
mensions. 

(9) Vamishing, greasing, and crating the completed shell. 

The plaintiff's plant was not equipped and did not hâve facilities for 
doing any of said work, except the manufacture of steel suitable for 
said shells in bar form. The plaintiff manufactured suitable steel in 
its plant in bar form in what is known as mill lengths. That was the 
beginning of the actual work necessary to fulfiU its contracts with 
the British government. The other steps in the manufacture of the 
completed shells were taken by others. The steel bars in mill lengths 
were sent to another corporation, which partially sawed, eut, or in- 
dented the same at points represonting the required lengths of shell 
forgings, and thereafter redelivered the same to the plaintiff, which 
then separated them into short lengths, which are known in the trade 
as slugs. 

The plaintiff then shipped the said eut bars or slugs to the Westing- 
house Machine Company, another corporation, which converted the 
same, by forging, into hollow shell forgings and annealed the same, 
80 that they would be suitable for machine work. Said hollow shell 
forgings were then subjected to the necessary lathe work by said West- 
inghouse Machine Company and by the Union Switch & Signal Com- 
pany; each of said corporations treating approximately equal quan- 
tities. They also afterwards closed in one end of the forging to form 
the nose of the shell, and drilled out the base of the shell, and in- 
serted a base plate, and, as well, also performed the work of thread- 
ing the nose of the shell and inserting the nose bushing, and in said 
nose bushing inserting the wooden plug to protect the thread. They 
also afterwards performed the work of cutting the groove around the 
circumference of the shell, and inserted therein a copper driving band, 
and turned said band to the required dimensions. They also per- 
formed the work of varnishing, greasing, and crating the completed 
shell. 

The said différent steps were taken under contracts with the plain- 
tiff, which furnished said subcontractors with the varnish, grease, and 
cément required, and which also furnished the wooden plugs to pro- 
tect the threads in the nose of said shells (which the plaintiff procured 
under a contract with a corporation of the state of Maine), fixing 
screws (which plaintiff proCured from a corporation of Illinois, under 
contract) and with copper tubing (which plaintiff procured from a cor- 
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poration of Pennsylvania, under contract), which copper tubing the 
Union Switch & Signal Company eut into rings, which rings were in- 
serted by the company last named and the Westinghouse Machine Com- 
pany in appropriate grooves eut in the shells and turned to the required 
dimensions. 

The said Westinghouse Machine Company and said Union Switch 
& Signal Company crated the said shells for export and delivered the 
same to the plaintiff at said company's works for transportation to 
New York. The f reight upon said shipments was paid by the plaintifï, 
who, in turn, delivered the shells to the British government in New 
York Harbor. While this work was being done by the said West- 
inghouse Machine Company and the Union Switch & Signal Company, 
the British government maintained inspectors at the plants of said 
companies, who examined the shells and approved those properly made 
in accordance with the specificationÈ in the contracta between the Brit- 
ish government and the plaintiff. 

None of the corporations who performed any of the work or fur- 
nished any of the materials entering into the eompleted shells after the 
plaintiff had manufactured the steel in bar form were in any manner 
connected with, or controlled by, the plaintiff, its offîcers, directors, or 
stockholders, nor in any way could one of them be properly called a 
subsidiary of the plaintiff. 

For the purpose of keeping separate the profit upon said shell con- 
tracts, plaintiff opened a separate set of books, upon which it credited 
to an account known as "Spécial Contract Account" the advance pay- 
ments received f rom the British government on account of said work, 
and from said account made ail payments to subcontractors, and other 
payments for expenses connected with said work, and credited to said 
account ail money received from the British government, and, when 
said contracts were eompleted, transferred to its gênerai books the 
remaining net profit in said account. 

As a result of this, the said net profit did not show, in any way, upon 
the gênerai books of plaintiff until the profit was thus finally deter- 
mined. The plaintiff charged to said spécial contract account the steet 
bars in mill lengths manufactured by it at market pricas, in the same 
manner as if plaintiff had purchased said steel bars in mill lengths in 
the open market, for the reason that such work was not part of plain- 
tiff's business. This entry of the market priées was for the purpose 
of determining the net profit upon the shell contracts. Subsequently, 
when making its return under protest, under the law providing for 
munition manufacturers' tax, the plaintiff, at the request of the De- 
partment of Internai Revenue, altered the charge for steel bars in 
mill lengths, so as to reflect the same in its retum at cost priée, in- 
stead of market priée, therefore adding to the amount upon which 
plaintiff was taxed the profits shown on plaintiff's gênerai books upon 
said steel bars in mill lengths. 

The tax upon the ino^eased profit caused by charglng steel bars at 

cost Instead of market priées amounted to ? 15,112.39 

The tax upon the balance of profit 255,950.23 

The total tax paid is $271,062.62. 
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Thîs w3iS paid to the défendant on December 29, 1917. 

The p'iaintiff employed none of its capital in the manufacture of 
munitions, but it employed the advance payments made by the English 
government. It contracted no interest-bearing debts or lôans to meet 
the needs of such manufacture. 

The gross payments from the Britlsh government constitute the 

gross amount of income received by it, being a total of $8,544,337.51 

As against that sum the plaintiff chargea the cost 

of raw materials $1,316,626.28 

The running expenses 717,457.21 

It paid to the other corporations for worlc done 

and materials f urnislied 4,341,753.00 

There were no other items to be deducted as al- 

lowed by section 302 of the act of Congress, be- 

oause the plaintifiE paid no interest or taxes, and 

sustalneil no loss or dépréciation, or made any 

apportlonment or allowance for amortizatlon, etc. 
The sum of the déductions 6,375,836.55 

The total net profits upon which the tax: was computed, 

therefore, were $2,168,500.96 

In addition to the foregoing facts, it appears that the Westinghouse 
Machine Company and the Union Svvitch & Signal Company, and per- 
haps others who did work or furnished material under the contracts 
aforesaid, were assessed for a munition manufacturer's tax upon the 
profits made by them under their contracts aforesaid with the plain- 
tiff and severally paid the amounts of the respective assessments. 

Plaintifif's methods of i^eeping its accounts, or of performing its 
obligations under the contracts with the British government, are not to 
be deemed as évidence of any intent to évade its liabJlity for the tax, 
because such methods were adopted and such course of business was 
begun prior to the passage of the act of Congress. 

The act under which the assessments was made was passed Septem- 
ber 8, 191(5, and is entitled "An act to increase the revenue, and for 
other purposes." Act Sept. 8, 1916, c. 463, 39 Stat. 756-780 (Comp. 
St. §§ 6336a-6336i/4a). The particular parts of that act which déter- 
mine plaintifï's liability upon the facts found are set forth under title 
III, "Munition Manufacturers' Tax," and are as follows: 

"Sec. 301. That every person manufacturing ♦ • * (c) projectiles, shells, 
or torpedoes of any kind, • * * shall pay for each taxable year, in addi- 
tion to the income tax, * * * an excise tax of 121^ per cent, upon the en- 
tlre net profits actually received or accrued for said year from the sale or dis- 
position of such arti(rles mnnufactured within the United States: Proviaed, 
however, that no person shall pay such tax upon net profits received during 
the year 1916 derived from the sale and dellvery of the articles enumerated in 
this section under contracts executed and fully performed by such person 
prior to January 1, 1916." 

Section 302 spécifies the déductions to be allowed severally "from the gross 
amount received or accrued for the taxable year from the sale or disposition 
of such articles manufactured within the United States." 

"Sec. 307. The tax may be assessed on any person for the time being owning 
or carrj'ing on the business, or on any person acting as agent for that per- 
son in carryiug on the business, or whtere a business bas ceased, on the per- 
ron who owjed or carrled on the business, or acted as agent in carrying on 
the business immediately before the time at which the business ceased." 

Comp. St. §§ 633C%b, Q33&Ac, 6336i4h. 
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If the excise tax provided for in the foregoing sections be a tax 
imposèd upon manufacturers of munitions, can it be said that the 
plaintifï escaped liability under the facts found in this case? The 
plaintifï, by its engagement with the British government, undertook to 
manufacture, or hâve others manufacture, the shells. It began the 
manufacture of the shells to the extent of making the round bars in 
miU lengths. The steel in said round bars was the plaintifï's property, 
and remained the plaintifï's property during ail succeeding processes, 
and until the plaintifï delivered the fînished product to the British gov- 
ernment. If this court would hold that the plaintifï ceased to be a 
manufacturer when it had fînished the manufacture of the round bars 
in mill lengths out of which the shells were made, although it retained 
title thereto during the processes performed by others, the construction 
of the law would be too illiberal, and would tend to defeat what plainly 
appears to be the purposes of Congress. The tax, however, is not upon 
the manufacturer; it is upon the entire net profits actually received or 
accrued from the sale or disposition of such articles. 

The liability for the tax is not expressly limited to the person man- 
ufacturing the munitions. It may be assessed on any person for the 
time being owning or carrying on a business, or on any person acting 
as agent for such a one. In the présent case, the business was carried 
on by the Carbon Steel Company. In fact, the entire business of fur- 
nishing the shells to the British government, in pursuance of the sev- 
eral contracts, was carried on by the plaintifï. The making of the 
round bars was continuing long after the iirst slugs were delivered to 
the other corporations. The clerk (or clerks) of the plaintifï was sta- 
tioned at the works of the Westinghouse Machine Company and the 
Union Switch & Signal Company for the purpose of checking up the 
work as it progressed. The case is not made any différent because 
those companies paid the assessment upon their profits for making parts 
of the shells. The plaintifï was not charged in the assessment against 
it with any of the profits made by its subcontractors. The tax paid 
hy it was a tax assessed upon its profits only. In every aspect of the 
case, the plaintifï appears to bave been liable to the payment of the tax. 

Theref ore the plaintifï is not entitled to recover, and judgment will 
be entered in f avor of the défendant. 
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STAÏE OF GEORGIA et al. v. SOUTHERN BY. OO. 
(District Court, N. D. Georgia. December 5, 1918.) 

1. Removai. OF Causes <@=5l8 — Jurisdiction of Fédéral. Court — Impaib- 

ME.xT OF Obligation of Contract. 

Actions against défendant, which used part of the right of way of tlie 
Western & Atlantic Railroad, a road owned by tlie state of Georgia, 
wbieli were brouglit by the state and by the lessee of the railroad under 
autborlty of the Western & Atlantic Railroad Commisssion, pursuant to 
Act Ga. Aug. 4, 1916 (Acts 1916, p. 140) § 5a, held actions merely to dé- 
termine the rights of défendant in the property under the various acts 
of tiie State Législature, and not to be removed to the fédéral court on 
the ground of impairinent of contract obligations or deprivation of prop- 
erty without due process of law. 

2. Rkmoval of Causes <S=348 — Separable Conteoversy. 

Where, under the authority of the Western & Atlantic Railroad Com- 
mission, separate actions were begiin in the name of the state of Georgia 
and the lessee of the Georgia-owned railroad, wherein It was asserted 
that the défendant had eneroached upon the property, held that, though 
the lesse was a foreign corporation, there was no separable controversy 
between it and défendant, which could be removed to the fédéral court, 
for the rights of the lessee depended on the state, and the same évidence 
W'ould hâve to be adduced in either case. 

3. Removal of Causes <g=>ll — Cases Wiiich can be Removed. 

No suit which could not bave been originally brought in the fédéral 
court can be removed from a state court. 

4. Removal of Cause.s <©=5l02 — Cases Which can be Removed. 

Where it was doubtfui, under Act Ga. Aug. 4, 1916 (Acts 1916, p. 146) 
§ 5a, Avhether the state of Georgia, which sued défendant, assertlng it 
had eneroached on a state-owued railroad, could be consldered an uiinec- 
essary party to removed cause, and the lessee of the railroad, which had 
also sued, be considered the sole party, so that the fédéral District Court 
for Georgia might hâve talien .iurisdiction under Judicial Code, § 57 (Comp. 
St. § lOJÎO), as havlng .iurisdiction of the property, the court will remand 
the cause to the state court. 

At Law. Separate actions by the State of Georgia and by the 
Nashville, Chattanooga & St. Louis Railway Company against the 
Southern Railway Company were removed from the state to the féd- 
éral court. On motion to remand. Motions granted. 

William A. Wimbish, of Atlanta, Ga., for plaintiffs. 
McDaniel & Black, of Atlanta, Ga., for défendant. 

NEWMAN, District Judge. There were two distinct actions in- 
stituted by the above complainants against the défendant, the South- 
ern Railway Company, one in the superior court of Fulton county, 
Ga., and the other in the superior court of Whitfield county, Ga., un- 
der authority of the Western & Atlantic Railroad Commission, seek- 
ing analogpus relief in said two counties, and each was removed to 
the United States District Court for the Northern District of Geor- 
gia, and they are now heard together on motions to remand. 

In each of thèse actions it is alleged : That the state of Georgia 
is the sole and exclusive owner of the Western & Atlantic Railroad, 

(gcsFor other cases see same topic & KEY- NUMBBR in ail Key-Numbered Digests & Indexes 
255 F.— 24 
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together with its rights of way and properties, extending from the 
city of Atlanta, in the state of Georgia, to the city of Chattanooga, in 
the State of Tennessee, and extending through the said counties of 
Fulton and Whitfield, in the state of Georgia. That the Western & 
Atlantic Railroad was constructed as a great public work by the state 
of Georgia, solely out of public funds, and that ail of the property ap- 
pertaining to said railroad, including its right of way and terminais, 
is exclusively owned by the, state of Georgia, directly and immediately, 
in its sovereign or governmental capacity. That the said railroad has 
never been incorporated, nor has it any capital stock, nor does it 
constitute a légal entity, being public property, and the income de- 
rived therefrom constituting a part of the public funds, and, under 
the laws of the state, devoted to public uses. That the Nashville, 
Chattanooga & St. Louis Railway, a corporation of the state of Ten- 
nessee, opérâtes the said Western & Atlantic Railroad under a lease 
from the state of Georgia, under the corporate name of the West- 
ern & Atlantic Railroad Company, which said lease came into exist- 
ence in the f ollowing manner : 

The said Western & Atlantic Railroad was, for a number of years, 
operated directly by the state, through its législative and executive 
departments; that is, until the 27th day of December 1870, when it 
was leased to and operated by a private corporatioti known as the 
Western & Atlantic Railroad Company, for a term of 20 years, pur- 
suant to an act of the General Assembly approved October 25, 1870 
(Acts 1870, p. 423). Upon the expiration of this lease, on December 
27, 1890, the said railroad was leased to the Nashville, Chattanooga 
& St. Louis Railway for a term of 29 years, the lessee becoming a 
corporation of the state of Georgia under the name and style of West- 
ern & Atlantic Railroad Company, pursuant to an act of the General 
Assembly approved November 12, 1889 (Acts 1889, p. 362), which 
lease is still current and will not expire until the 27th day of Decem- 
ber, 1919. 

In the case of the Fulton county action it is alleeèd that the South- 
ern Railway Company is occupying and usihg, for the opération of 
its trains and the conduct of its business, a considérable portion of 
the right of way of the said Western & Atlantic Railroad in and near 
the city of Atlanta, in the county of Fulton, which is then more spe- 
cifically described, and that said défendant daims a right or license 
to use and occupy said portion of said right of way by virtue of cer- 
tain acts of the General Assembly of Georgia, to wit : Act approved 
December 20, 1860 (Acts 1860, p. 193), and act approved December 11, 
1866 (Acts 1866, p. 127), authorizing the Governor to grant to the Geor- 
gia Western Railroad Company the right to build its railroad upon the 
right of way of the Western & Atlantic Railroad for the distance, at 
the location, and under the conditions named therein, and act approv- 
ed August 23, 1872 (Acts 1872, p. 337), authorizing the said Georgia 
Western Railroad Company to construct its line on the right of way 
of the Western & Atlantic Railroad under certain conditions named 
therein, and also act approved February 27, 1877 (Acts 1877, p. 236), 
incorporating the Georgia Pacific Railroad Company, which became 
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the légal successor of the Georgia Western Railroad Company, and 
providing that such légal successor should possess ail the rights, pow- 
ers, immunities, and franchises possessed by the Georgia Western Rail- 
road Company. The défendant, the Southern Railway Company, hav- 
ing become the purchaser, at judicial sale, of the properties and assets 
of the said Georgia Pacific Railroad Company, claims to hâve suc- 
ceeded to and become invested with ail the rights and privilèges con- 
ferred upon and enjoyed by the said Georgia Pacific Railroad Com- 
pany, including the use of the right of way of the Western & Atlantic 
Railroad in controversy hère. 

It is further alleged that under date of August 6, 1881, the then 
Governor of the state of Georgia, acting upon a pétition of the Georgia 
Pacific Railroad Company, made and entered an executive order 
granting to said company the privilège of building its road on the 
right of way of the Western & Atlantic Railroad for a distance not 
exceeding four miles, from the dépôt in Atlanta, and upon conditions 
named therein; that under claim of authority granted by said exec- 
utive order the said Georgia Pacific Railroad Company proceeded to 
lay its tracks upon, and to use and occupy, a portion of the said right 
of way of the Western & Atlantic Railroad in, and for some distance 
beyond, the city of Atlanta, and thereafter continued the use of said 
right of way for the opération of its trains, and subsequently also or 
the opération of the trains of the East Tennessee, Virginia & Geor- 
gia Railroad Company. 

It is then alleged that the said use and occupation did not conform 
with the requirements and limitations of said executive order, nor 
was it authorized by the acts referred to, pursuant to which said order 
purports to hâve been made, for reasons then specifically set out; 
that the Georgia Pacific Railroad Comp?.ny never acquired any law- 
ful right to use or occupy said right of way of the Western & Atlantic 
Railroad, and its use thereof was permissive only, and by sufïerance 
of the state and its le&see. 

Further it is alleged: That, under the Constitution and laws of 
Georgia, the Législature was forbidden to authorize, and the Gover- 
nor was incompétent to grant, any portion of the right of way of the 
Western & Atlantic Railroad, or to create a permanent and exclusive 
easement therein, to any person or corporation, without such valuable 
considération therefor as could and should be applied to the réduction 
of the bonded debt of the state, or to dispose of any of the property 
or property rights of the state as a donation or gratuity, or without 
such valuable considération therefor as would support a grant, and 
that such considération was never paid by the Georgia Pacific Rail- 
road Company or received by the state. That at the time of the ac- 
quisition of the properties of the Georgia Pacific Railroad Company 
by the Southern Railway Company at judicial sale, on August 18, 
1894, the défendant, the Southern Railway Company, had notice that 
the Georgia Pacific Railroad Company had no légal right to the use 
and occupancy of that portion of the right of way of the Western & 
Atlantic Railroad now in question, for that the said railroad company 
had never complied with the terms of the several acts and resolutions 
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of the General Assembly in that behalf, or of the executive order 
passed in pursuance thereof. That therefore the Southern Railway 
Company did not, by reason of its purchase at judicial sale, acquire or 
become vested with any license or privilège that the said Georgia 
Pacific Raiiroad Company may hâve enjoyed, to the use or enjoyment 
of any portion of the right of way of the Western & Atlantic Raii- 
road. That fchould said acts of the Législature and the said executive 
order be construed as authorizing a qualified use of said right of way 
by the Georgia Pacific Raiiroad Company, such use was permissive 
only, and constituted nothing more than a license to be enjoyed at 
the will of the state upon the conditions expressed, and that such au- 
thority, if it existed, was in the nature of a spécial privilège not au- 
thorized by law to be granted to each and ail railroads alike, and as 
such did not pass to the purchaser. 

It is further shown that the continued use and occupancy by the 
Southern Railway Company of said right of way of the Western & 
Atlantic Raiiroad is in dérogation of the state's right and title thereto, 
and opérâtes to exclude the ctate and its lessee from the use and en- 
joyment thereof, that such use and occupation, being without warrant 
in law, constituted a continUing trespass, and a constantly recurring 
grievance, occasioning irréparable in jury incapable of pecuniary es- 
timation. 

It is further alleged that by an act approved November 30, 1915 
(Acts 1915 [Extra Sess.] p. 119), the Western & Atlantic Raiiroad 
Commission was created for the purpose and with the powers and du- 
ties therein expressed and by an amendment thereto, approved Au- 
gust 4, .1916, was given fuU power and authority in its discrétion, to 
deal with and dispose of any and ail encroachments upon, and use and 
occupancies of, any part of the right of way and properties of the 
Western & Atlantic Railroéd, and to take such action as might be 
deemed proper and expédient, and to institute and prosecute, in the 
name and behalf of the state of Georgia, such suits or other légal pro- 
ceedings as might be deemed appropriate in protection of the state's 
interests or the assertion of the state's title, in pursuance of which 
authority thèse proceedings were instituted. 

In the action instituted in Whitfield county it is alleged on infor- 
mation and belief that the Southern Railway Company claims some 
right or license to the use of a certain portion of the right of way of 
the Western & Atlantic Raiiroad in said county by reason of the 
foUowing facts: 

That at the time of the lease to the Nashville, Chattanooga & St. 
Louis Railway, above referred to, the East Tennessee, Virginia & 
Georgia Railway Company, a foreign corporation, was using and oc- 
cupyinga portion of the right of way of the said Western & Atlantic 
Raiiroad in and for a distance of about seven miles south of the city 
of Dalton, in said county, that such use and occupation was main- 
tained by said railway company until the 8th day of July, 1894, when 
ail its assets and properties were sold, pursuant to judicial decree, 
and purchased by and in behalf of the Southern Railway Company, 
since which time said Southern Railway Company has used and oc- 
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cupied said portion of the right of way of the Western & Atlantic 
Railroad, which is then more specifically described. That this right 
or license is claimed pursuant to an act approved December 14, 
1859 (Acts 1859, p. 313), authorizing the Governor to grant to the 
Dalton & Gadsden Railroad Company (a Georgia corporation) the 
right to construct its raih'oad for a short distance upon the right of 
way of the Western & Atlantic Railroad, provided the said Dalton 
& Gadsden Railroad Company should grant a similar privilège to the 
Western & Atlantic Railroad, and provided, further, that such grant 
be not, in the opinion of the Governor, incompatible with the pubhc 
interests, which right or license was subsequently acquired by the East 
Tennessee, Virginia & Georgia Railway Company, and thus passed 
to the Southern Railway Company. 

It is then alleged : That no record or mémorandum can be f ound 
indicating that the Dalton & Gadsden Railroad Company, or either 
of its successors, ever applied to the Governor for the grant of any 
right or privilège pursuant to said act, that no order or other authority 
granting any such privilège was ever made or given by the Governor, 
nor has any similar privilège ever been granted to the Western & At- 
lantic Railroad by said Dalton & Gadsden Railroad Company, or any or 
either of its successors. That therefore the occupation of said right 
of way by said Southern Railway Company is not referable to nor 
authorized by said act, but has been and is being maintained by said 
Southern Railway Company without authority of law therefor, and 
without the consent of the state of Georgia or its said lessee. That 
it opérâtes to exclude the state and its lessee from the use and enjoy- 
ment thereof, constituting a continuing trespass and a constantly 
recurring grievance, occasioning irréparable injury, incapable of pe- 
cuniary estimation. 

This pétition then allèges the création of the Western & Atlantic 
Railroad Commission, with the authority vested therein, as stated 
above in connection with the Fulton county suit. 

Thèse suits hâve been removed from the superior courts of the 
counties in which they were brought, respectively, to the United States 
District Court on the ground of diversity of citizenship and the ex- 
istence of a separable controversy between the Nashville, Chattanooga 
& St. Louis Railway, one of the plaintiffs, and the Southern Railway 
Company, the former being a citizen of the state of Tennessee, and the 
latter a citizen of the state of Virginia, except that it is asserted in the 
pétition that under the leasing act, by which the Nashville, Chatta- 
nooga & St. Louis Railway obtained its rights to the railroad, it was 
provided that it should become a corporation of the state of Georgia 
under the name of the Western & Atlantic Railroad Company, there- 
fore the situation was such that, at the time of the removal, it was a 
citizen of the state of Georgia under that act. It is then alleged in 
the pétition for removal that the District Court of the United States 
for the Northen District of Georgia would hâve jurisdiction of the 
causes, for the reason that they are brought to enforce légal or équi- 
table liens upon or claims to, or to remove incumbrances or liens or 
clouds upon the title of real property lying in the state of Georgia 
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and in the Northern district thereof. A separable controversy, it is 
claimed, exists — 

"l>ecause the pétition flled by the plalntiffi sets out no cause of action, légal 
or équitable, in favor of the state of Georgla ; It clearly appearing f rom the 
face of the pétition filed jointly by the state of Georgia and the Nashville, 
Ohattanoosra '& St liOuis Rallway Company, In connection with the exhibits 
thereto and the laws of Georgla, of whlch Judldal cognizance will be taken, 
that the state of Georgia has no rlght of possession to the rights of way, lands, 
and other appurtenances whlch hâve been made the subject of the controversy, 
but, on the contrary, It clearly appears that the Nashville, Chattanooga & St. 
IjouIs Railvvay, as leasee of the state, Is entltled to the sole and exclusive 
possession of the properties Involved, If It should be f ound that your petitloner 
is in wrongful possession and oecupancy thereof. 

"(b) ïour petitloner further shows that there exists a separable contro- 
versy between it and the Nashville, Chattanooga & St Louis Railway Com- 
pany, wholly determinable between the two, and which ean be fully deter- 
mined wlthout the présence of the state of Georgia as a party to the causé, 
for the furtlier reason that, even If it should be considered that the posses- 
sion and oecupancy of the preniises involved constitutes an Injury to the 
freehold, the rlght, remedy, and redress which the state of Georgla would 
hâve in the controversy Incident upon sueh Injury to the freehold would be 
entirely différent and separable from the rlght whlch the Nashville, Chatta- 
nooga & St. Louis Bailway may assert by reason of the deprivation of its 
possession of the premises in dispute ; the controversy whlch the state might 
urge being separable from that whlch the Nashville, Chattanooga & St. 
Louis Railway might be entltled to prosecute, there existing in the two no 
joint controversy or rlght of action." 

Setting out that it had given bond, as required by law, the pétition 
of the Southern Railway Company then shows that its appearance 
through its attorneys to remove this suit is a spécial appearance, and 
does not waive objections to the jurisdiction of the court; it being 
solely for the purpose of removal of the case from the state court to the 
United States court for the Northern district of Georgia. 

After the removal of the case to this court, the removal papers hav- 
ing been filed on July 26, 1918, the Southern Railway Company, on 
October 12, 1918, amended its pétition for removal, or attempted to 
do so, in the folio wing way : 

"Your petitloner further shows that said cause Involves a controversy be- 
tween it and the state of Georgia of the value of more than $3,000, exclusive 
of Interest and costs, which arises under the Constitution and laws of the 
United States, for that it Is apparent upon the face of plaintifif's pétition 
that there arises between petitloner and the state of Georgia controversles as to 
whether the action of the Western & Atlantic Railroad Commission in pur- 
suance of the act of the General Assembly of Georgia approved November 
30, 1915, as amended August 4, 1916, In Instltuting this suit, and as ta 
whether the acts of the Législature in question themselves Impair the obliga- 
tion of the con tract between the state of Georgia and the predecessors of peti- 
tloner which arose under the act of the General Assembly approved December 
14, 1859 (which acts are set up and referred to in the équitable pétition flled 
by plaintiffs), contrary ta that provision of article 1, section 10, paragraph 1, 
of the Constitution of the United States, which, among other limitations on 
the powers of the individual states, forblds that a state shall pass a law 
împaîring the obligation of contracts. 

"And petitloner further shows that there Is necessarily involved In the con- 
troversy the question as to whether the act of the General Assembly of Georgla 
approved December 14, 1859, together with the action of the Western & At- 
lantic Railroad Commission In proceeding against it, will deprive it of Its 
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property without due process ot law, contrary to tlie Fourteenth Amendment 
to the Constitution of the United States." 

There is a motion to remand both cases, and the matter is now be- 
fore the court on this motion. Argument bas been had, and I bave 
had the matter under advisement for some days. 

Perhaps the first question for considération is the amendment to 
the pétition to remove, proposed by the Southeni Railway Company. 
Assuming that the défendant bas the rigbt to ainend its pétition, as 
claimed by it, setting up tbe fédéral question for removal to this court, 
which is not conceded, let us see if any fédéral question is involved 
on the record made in this case. 

[1] It is a suit brougbt by tbe state, under authority and by tbe 
direction of the Western & Atlantic Railroad Commission, as shown in 
tbe plaintiffs' pétition, and tbe lessee company, and tbey assert tbe 
rigbt to the possession and occupancy of certain parts of the rigbt of 
way of the Western & Atlantic Railroad, of wbicb tbe Southern Rail- 
way Company now bas some occupancy and use, and this, it is claimed, 
it is not autborized to bave under tbe various acts of tbe Législature of 
Georgia, wbicb are set out, and tbe facts stated in connection there- 
witb. Tbey do not seek to annul any contract wbicb was made be- 
tween the state of Georgia and the Southern Railway Company, or 
the Southern Railway Company's predecessors in rigbt, but simply 
ask to hâve the rigbts of the parties determined and settled in this 
suit. As I understand tbe pleadings, tbe court is simply asked to con- 
strue tbe législation of the state on the subject, and wbat bas been donc 
by tbe parties, and détermine wbether the Southern Railway Company 
bas acquired the rigbt to the use of tbe property named. Tbe case in 
the superior court of Fulton county also asks tbe court to construe 
some executive orders purporting to bave been passed in pursuance of 
certain acts referred to. There is nothing, so far as I can see, that 
looks to an impairment of the obligation of tbe contract, or to depriv- 
ing tbe défendant of its rigbts without due process of law. 

The act of the Législature of Georgia of August 4, 1916 (Acts 1916, 
p. 146), under which thèse suits are brougbt, granting powers to the 
Western & Atlantic Railroad Commission, provides, by way of amend- 
ment to tbe original lease act, a new section to be designated as "sec- 
tion 5a," and in that section provides : 

"The said commission, sul>ject to direction in spécifie cases by the General 
Assembly, is hereby given fuU power and authority in its discrétion to deal 
with and dispose of any and ail encroachmeuts upon, and uses and occupan- 
cies of any part of the right of way and properties of the Western & Atlantic 
Railroad by any person other than tho présent lessee and its tenants and li- 
censees under and durlng the term of the présent lease, whether such encroach- 
ments, use or occupancy be permissive or adverse, and whether with or with- 
out claim of right therefor. The said commission is hereby fuUy authorlzed 
and empowered to détermine whether such encroachments, uses and occupan- 
cies, or any of them, shall be removed and dlscontinued, or whether they, or 
any of them shall be pemiitted to remain, and, if so, to what estent ana 
upon what terms and conditions. The said commission is further authorlzed 
to adjust, settle and flnally dispose of any and ail controversles that may 
exist or that may arlse with respect to any adverse use or occupancy of any 
part of said right of way and properties of the Western & Atlantic Railroad, 
in such manner and upon such terms and conditions as it may deem the best 
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interests i>t the state require; and ail eon tracts and agreements that sald 
commission niay malie or enter Into in settlement or disposition of ail niatter» 
touching such adverse uses and occupaneies shall be binding upon the state. 
The said commission is further authorized and t'uUy empovvered to take such 
action as It may deem proper and expédient to cause the remoral and discon- 
tinuance of auy encroachment, use or occupancy o£ said right of way and prop- 
erties whicli in Its opinion should be remov'ed or discoutinued ; and to this 
end the commission is authorized and empowered to institute and prosecute. 
in the name and behalf of the state of Georgia, such suits and other légal 
proceedings as it may deem appropriate in protection of the state's interest, or 
the assertion of the state's title." 

This act evidently intended simply to protect the state's interest in 
and to the property of the Western & Atlantic Railroad, and in case 
the commission should détermine that there were encroachments on 
the property to institute suits and hâve the rights of the state and the 
parties who are thought to be so encroaching determined. It is claimed 
by the amendment to the pétition for removal that what is done by 
the state is an impairment of the obligation of the contract, and seek- 
ing to take the defendant's property without due process of law, 
both in violation of the fédéral Constitution. It is perfectly clear to 
me that no such fédéral question is involved hère, even if the right to 
amend, as proposed by the plaintifï, at the time the amendment was 
made, exists. 

Laying aside this ground for removal as wholly without merit, then 
we come to the next question, as to the grounds set up in the original 
pétition for removal; that is, diversity of citizenship and the exist- 
ence of a separable controversy between the Southern Railwày Com- 
pany and the Nashville, Chattanooga & St. Louis Railway, and also 
that the question with référence to the state is one conceming the title 
or possession of certain real estate in this district and on the part of 
the lessee the right to occupancy and noninterference with such oc- 
cupancy during the term of the lease. 

[2] I do not find in this case any separable controversy, whether 
we look for the rights of the state or of the railroad company, either 
treating it as the Nashville, Chattanooga & St. Louis Railway, or the 
corporate name by which it is known under the lease, the Western 
& Atlantic Railroad Company. The right of the lessee is through its 
lease from the state. It has no différent character of rights in the 
sensé that is necessary to constitute a separable controversy, for the 
sole question on the part of everybody asserting the claim is whether 
the Southern Railway Company has the right to its présent occupancy 
and use of the portions of the right of way of the Western & Atlantic 
Railroad which is in question hère. The same controversy exists as 
to both ; that is, through the same évidence and by the same course of 
reasoning and détermination the state gets its rights as owner and 
the lessee its rights as lessee. Did the Southern Railway, under the 
législation set out in the bill and by its continued occupancy' of cer- 
tain portions of the railroad right of way, acquire the right td such 
occupancy? Has the Southern Railway the right to do whatit is do- 
ing, and to occupy, as it is, the right of way it is occupying? That is 
the sole question, and there is no separable controversy in it. Has the 
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Southern Railway the right it seems to claim, or has it not? That 
is ail that must be determined as to either of the plaintifïs. 

[3, 4] Strong argument might be made, and has been made hère, 
in favor of a right to removal in this case for the reason that it in- 
volves an action under section 57 of the Judicial Code (Act March 3, 
1911, c. 231, 36 Stat. 1102 [Comp. St. § 1039]), which cornes from 
section 8 of the act of 1875, and section 738, Revised Statutes, which 
provides that when in — 

"any suit coinmenced in any District Court of the TJnited States to enforce 
any légal or équitable lien upon or claim to, or to remove auy incumbrance or 
lien or cloud upon the title to real or personal property withln the dis- 
trict where su('h suit is brought, one or more of the défendants therein shall 
not be an inhabitant of or found within the gaid district, or shall not volun- 
tarily appear thereto, it shall be lawful for the court to mal^e an order di- 
recting such absent défendant or défendants to appear, plead, ansvver, or de- 
mur by a Uny certain to be designated, wliich order shall lie served on such 
absent défendant or défendants, if practieable, wherever fovnid. and also upon 
the person or persons in possession or charge of said property, if any there 
be ; or where sudi personal. service upon such absent défendant or défend- 
ants Is not practieable, sucli order shall be published in such rnanner as 
the court may direct, not l(>ss than once a week for six consécutive weeks. 
In case such absent défendant shall not appear, plead, answer, or domur 
within the time so liniited, or within sorne further time, to be allowed by 
the court, in its discrétion, and upon proof of the service or publication of 
said order and of the perfonuanco of the directions contained in the same, it 
shall be lawful for the court to entertain jurisdiction, and proceed to tno 
hearing and adjudication of such suit in the same manner as if such absent 
défendant had been served with process within the said district ; but saitl 
adjudication shall, as regards said absent défendant or défendants witliour 
appearauce, affect only the proi)erty which shall hâve been the suhject of 
the suit and under the jurisdiction of the court Iherein, witliiu such district; 
and when a part of the said real or personal property against wiii'.h such 
proceedings shall be taken shall be within anotht^r district, but within the 
same state, such suit may he brought in either district in said state: Pro- 
vided, however, that any défendant or défendants not actually jiersonally 
notified as above iiro^ided may, at any time within one year after final judg- 
ment in any suit nientioned in this section, enter his appearanco in said suit, 
in said district court, and thereupon the said court shall make an order 
setting aside the judgment therein and perraitting said défendant or défend- 
ants to plead therein on payment by liim or them of such costs as the court 
shall deem just; and thereupon said suit shall be i)roceeded with to filial 
.iudgment according to law." 

Treating the présent suit, as I think we properly may, as one cov- 
ered by this law, and considering the state as an unnecessary or im- 
proper party, under the décision of the Suprême Court of Georgia in 
Southern Railway Co. v. State of Georgia, 116 Ga. 276, 42 S. E. 508, 
and Coney & Parket et al. v. Brunswick & Klorida Steamboat Co. et 
al., 116 Ga. 222, 42 S. E. 498, it becomes a suit to settle title and right 
to the occupancy of certain land in this district, and would then be 
between the Nashville, Chattanooga & St. Louis Railway and the 
Southern Railway Company. In this view neither party would be a cit- 
izen of the state, and the défendant, a nonresident of the state, removes 
the case. On this line the case of Ex parte Wisner, 203 U. S. 449, 
27 Sup. Ct. 150, 51 L. Ed. 264, holding that no suit which could not 
havc been originally brought in the Circuit Court of the United States 
can be removed from a state court, might be urged, to be met by the 
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fact that, beîng authorized by the act of Congress I hâve referred to, 
now section 57 of the Judicial Code, the suit could hâve been origi- 
nally brought in this court and the nonresidence of both parties would 
be immaterial, they being citizens of différent states and embraced 
within the gênerai, or what is sometimes called the inhérent, jurisdic- 
tion of the court. But, even if the fact of its being a local action^ 
that is, concerning property within this district — would relieve it of 
the objection that neither party is a citizen of the state, we are met 
with the further objection as to whether the décision of the Suprême 
Court of the state in 116 Ga. (42 S. E.) is pertinent, since the act to 
which I hâve referred by the Législature of Georgia, establishing the 
Western & Atlantic Railroad Commission, and giving it authority 
to bring suits such as this concerning encroachments upon the right 
of way of the railroad. The Suprême Court of the state evidently 
considered only the gênerai law on the subject of respective rights of 
lessor and lessee, and did not hâve at that time — indeed it was not in 
existence — the act of the Législature of Georgia which expressly au- 
thorizes proceedings by the lessor to reUeve itself of unlav^fful en- 
croachments upon its property. 

Upon the whole I must say that, if this case were retained in this 
court, the propriety and legality of its rétention would always be, as 
it is now, a matter of grave doubt with me. It is well understood, of 
course, that the jurisdiction hère must be clear, and that a doubt as to 
the jurisdiction is sufficient ground for remanding a removed case to 
the state court from which it had been removed. I am satisfied, there- 
fore, for the reasons I hâve given, that thèse cases should be remanded 
to the state courts, respectively, from which they were removed. An 
order may be taken in each case, directing the remand accordingly. 



WESTINGHOUSB ELECTRIC & MFG. CO. v. BINGHAMTON BY. CO. 
(District Court, N. D. New ïork. January 22, 1919.) 

1. Stbeet Railroads <S=:»58 — Receivers — Opération of Road. 

Under Judicial Code, § 65 (Oomp. St. § 1047), it is tlie duty of a re- 
ceiver of a street railroad to operate the same according to the valid 
laws of the state In which the road Is situated. 

2. Oaebiebs (S=3l8{l)— Rates— Poweb of Couets. 

The Législature has power to flx rates, and the extent of judicial inter- 
férence is protection against unreasonable rates. 

S. Carbiers (S=>12(9) — Rates — Public Service Commission. 

In New ïorli the Public Service Commission has, under Publie Service 
Commission Law, §§ 33, 48, 49, power to increase or change rates of fare : 
but this power does not exist, where there is a valid contract between a 
municipallty and a street railroad company fixing the rates of fare. 

4. Stbeet Railroads <g=>58 — Receivbrship — Powee of Court. 

Where a reeeiver of the property of a street railroad company In failing 
circunïStances is appointed, the court has the équitable power to restraln 
sults which would hamper the opération of the road, and, if necessary, 
may order a sale of the property and distribution of the assets. 

(gcsFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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5. Eeceivers ©=81 — Nature of R'eceivership. 

A receivership is for the beneflt and protection of ail interests. 

6. Street Railboads <g=58 — Receivership — Restraining Foreclosuke of 

Moutgage. 

ïhe existence of a receivership does not warrant tlie court restraining 
an action to foreclose a mortgage securing bonds on the property of a 
Street railroad company in the hands of a receiver, where interest is in 
default, and the court has no power to issue receiver's certiflcates to pay 
such interest, and luake same a lien superior to the mortgage. 

7. Oarbiebs <S=5l2(5) — Fabe^Rates. 

Existing conditions Mld to show necessity for Increasing the rates of 
fare of a street railroad company in the hands of a receiver. 

8. CoNTBACTs <g=s>15 — Création — Validitt. 

Contracts, to be valid and binding, when not implied by law from 
the existence of certain conditions, resuit from the mutual agreement 
of the parties to be bound thereby, or, in other words, the meeting of 
the minds. 

3). ' CoNTRAOTS t@=105 — Création — ^Validitï. 

There can be no valid agreement to viola te a law, but private légal obli- 
gations imposed by statute may be varied by an agreement which is not 
forbidden by law, or which is not in violation of the spirit of the law. 

10. Contracts <@=161 — Construction. 

AU the ternis and conditions of a contract are to be read together, and 
each provision construed with référence to the others. 

11. Contracts <S=»247 — Altération — Presitmption. 

The parties by mutual consent properly evldenced may take out of a 
contract one provision and substitute another, etc., but as a gênerai rule 
It is never implied that one party assents to a change which materially 
afCects his rights or remédies and créâtes new obligations and substitutes 
nothing. 

12. Contracts <ê=249 — Discharge. 

A contract may be discharged by performance, by opération of law or 
by express agreement called waiver, cancellation, or rescission. 

13. Carriers <ê=>12(9) — Charges — Contracts. 

Where municipal ordinances provided that street railroads should be 
operated by animal power and the fare should not exceed 5 cents, consent 
by the municipality to electrification of the roads held to work cancella- 
tion of the contract as to fare. 

14. Carriers ©=12(9)— Fare — Consent of Municipality. 

Though Laws N. Y. 1884, c. 252, relating to street railroads, provided 
for consent of municipal authorities, yet as the act itself, by flxing the 
rate of fare, showed a législative exercise of the rate-making power, the 
consent did not create any contract between the municipality and the street 
railroad company, restricting the latter to the rate of fare prescribed in 
the act. 

15. Carriers <S=3l2(9) — Fare — Rate-Making Power. 

Where a state Législature proceeds to exercise its power to fis rates 
for a street railroad company, such company and a municipality cannot 
contract as to the matter, for, when the state or nation proceeds to act 
as to matter which It has power to regulate, private contracts as to such 
matter are no longer binding. 

16. Carriers <©=3l2(9) — Rates — Régulation. 

In view of the history of législation and Railroad Iiaw, art. 5, held, 
that the rate of fare to be charged by a Consolidated street railway com- 
pany, to wliicli a City had granted the right to bulld extensions, was sub- 
ject to régulation by the state; any contract with the city having been 
abrogated. 

^z^For othor cases eee same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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17. Carriers ®=3l2(9')— Rates — Régulation. 

Where the state exercised Its power to regulate rates charged by a 
Street railroad companyi held, that the fact a municipality thereafter 
contracted as to exlstlng rates does not preclude the state from alteriiii; 
the rates. 

18. OotruTs ©=»3<36(1)— PRECEDENTS — State Décisions. 

Interprétation of a state statute by the hlghest œurt of the state enact- 
ing it Is binding on the fédéral courts, ineluding the national Suprême 
Court, where there is no Infringement of the United States Constitution, 
exeept when the Suprême Court has first passed on the matter. 

19. Carriers <S=12(9) — Rates— Regul.vtion. 

The New York Publie Service Commissions Law does not allow the Pub- 
lic Service Commission to regulate the rates of a street railroad Com- 
pany, where there is a valld contract betvveen such company and a munici- 
pality as to such rates. 

20. Carriers <g=»12(5) — Rates — Confiscatory. 

A rate limiting a street railroad company to a 5-cent charge per 
passenger held confiscatoiy. 

In Equity. Suit by the Westinghouse Electric & Manufacturing 
Company against the Binghamton Railway Company, in which Wil- 
Ham T. Phelps was appointed receiver. In the matter of the appUca- 
tion of the receiver for an order authorizing and directing him to 
increase the rates of fare for carrying passengers on defendant's 
road from the présent rate of 5 cents to 7 cents, and to apply to the 
Pubhc Service Commission of the Second District of New York for 
a détermination by it as to the reasonableness of such increased rate, 
and for such other and further order, decree, or direction in the prem- 
ises as the court may deem proper. Application granted. 

Thls is an application made by William G. Phelps, as receiver of the Bln,^-- 
hamton Railway Company, for permission and direction to apply to the 
Publie Service Commission of the Second District of the State of New York, 
for an order authorizing an increase in the rates of fare for carrying passen- 
gers on sald railway, such increased rate to continue during the war in which 
the United States is now engagea, and for two years thereafter. Before such 
direction should be given to the receiver by this court, it is necessary to dé- 
termine three propositions, to wit : 

First. Does there exist a contract between the clty of Binghamton and the 
défendant company which precludes the Public Service Commission from 
authorizing an increase in the rate of fare? 

Second. Are ail of the corporations, which hâve by mergers or consolidations 
become the Binghamton Railway Company, subject to the provisions of the 
gênerai street railroad laws of the state of New York? 

Third. Has the Public Service Commission, upon the application of the 
receiver under the direction of the court, power to authorize an increase in 
rates? 

Geo. B. Curtiss, of Curtiss, Keenan & Tuthill, of Binghamton, N. 
Y., for receiver. 

John J. Irving and Wm. H. Riley, both of Binghamton, N. Y., for 
city of Binghamton, 

Jas. E. Connerton, of Johnson City, N. Y., for village of Johnson 
City. 

E. H. Moody and D. V. Ashley, both of Binghamton, N. Y., for 
town of Union. 

<g;;:3For other cases see same topic & KBY-NUMBER ia ail Key-Numbered Dlgests & Indexes 
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RAY, District Judge (after stating the facts as above). The Bing- 
hamton Railway Company, owning and operating a surface street 
railway, extends through certain of the streets of the city of Bingham- 
ton, N. Y., and also to points outside of said city, and is made up of 
an original Company and several other companies, subsequently or- 
ganized and thereafter consohdated therewith. It is the only hne of 
Street railway in or near the city of Binghamton, and extends to the 
village of Lestershire, Johnson City, and the village of Union, and also 
to the State Asylum for the Insane and to Port Dickinson. 

Owing to the war and war conditions mainly, if not wholly, the 
présent rate of fare charged, fîve cents, has proved to be wholly in- 
adéquate to the production of revenues suffîcient for the maintenance 
of the road ; that is, payment of running and operating expenses, 
taxes, and the interest due on its bonded indebtedness, excluding ail 
considération of dividends to stockholders, and even the purchase of 
new and needed equipment, or the making of contemplated and needed 
extensions and improvements, which would be of benefit, not only to 
the company itself, but to the public. 

The maintenance and continuai opération of this road is a matter 
of concern, not to its stockholders alone, but to the gênerai public and 
every résident of the city of Binghamton and of the communities 
named and to which the road reaches. This financial condition of this 
corporation is not due to any financial or business mismanagement, 
or to ill-considered or unnecessary outlays, or to excessive salaries 
paid to officers or managers, or to the payment of dividends to stock- 
holders, but to the rapid and unforeseen increase in the cost of ma- 
terial, especially iron and steel, and other equipment, and the cost of 
labor absolutely essential to the opération of the road and the keeping 
of same in even ordinary repair, consistent with the safety of those 
riding thereon. The cost of labor and material, in most cases, has 
more than doubled, and in some cases is three or four times what it 
was formerly. 

The company found itself without revenues to pay overdue taxes, 
bills overdue for necessary supplies purchased and used for needed 
repairs, current expenses, and cars purchased, but not paid for, saying 
nothing of interest on its bonded indebtedness falling due in the im- 
médiate future. It had borrowed to the limit of wisdom, if not to that 
of possibility. It found itself threatened with suits to which it had no 
défense, exécutions and levies on its personal property, cars, and other 
equipment, which would render opération impossible, and with default 
in payment of interest on its outstanding bonds and a foreclosure 
of the mortgages given to secure same and a sale of its property. 

With this situation confronting it, a suit in equity was brought by 
one of its large creditors, in which this court was called upon to ap- 
point a receiver of the company and of its property, whose duty it 
should be to protect and préserve the property as a going concern 
and operate the road for the benefit of ail concerned, applying the earn- 
ings to the payment of necessary current expenses. An able busi- 
ness man, not connected with any interest, was selected by the court 
and appointed to this place. There was no objection to his sélection. 
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The court has found it necessary to authorize the issue and sale of 
receiver's certificates to provide for overdue taxes and other expens- 
es, and has taken considérable évidence in this proceeding establishing 
ali the facts stated on a full hearing and on due notice to ail con- 
cerned, and in which counsel for the city of Binghamton and the other 
places named hâve been heard. 

This application, as before stated, was and is directed to this court 
for authority and direction to the receiver, William G. Phelps, to ap- 
ply to the Public Service Commission of the State of New York, Sec- 
ond Division, for authority to increase the rate of fare charged on 
this road from 5 cents per trip to 7 cents per trip, or to such sum as 
the court may recommend and the Public Service Commission may 
approve and grant. It is not sought to hâve this increase permanent, 
but for the period of the war, soon to close finally, and for the two 
years foUowing, when it is expected conditions will be more normal. 
It is doubted and denied by some that the said Public Service Commis- 
sion possesses such power in this case, and this court has taken proof 
of ail the pertinent facts to enable it to détermine whether or not, 
in its opinion, such power exists, and whether or not the facts demand 
the exercise of such power, if it does exist, to the end that said re- 
ceiver, who is but the arm of the court, may be directed to incur the 
expense of a proper application to that commission invoking its ac- 
tion. 

Nêcessity. 

[1] The nêcessity for the invocation of such power, if it exists in 
this case, is beyond ail question. This court is without power in any 
case or under any circumstances to increase rates of fare, or direct 
its receiver so to do, even while in possession of and operating the 
road for the benefit of the public who use it. The court cannot do 
this, even when to run at the présent established rates entails large 
losses to creditors and stockholders. The statutes of the United 
States provide that : 

"Whenerer in any cause pendlng in any court of the United States there 
shall be a receiver or manager in possession of any property, such receiver 
or manager shall manage and operate such property aecording to the re- 
qulrements of the valid laws of the state In which such property shall be 
aituated, in the same manner that the owner or possessor thereof would be 
bound to do if in possession thereof. Any receiver or manager who shall will- 
fully violate any provision of this section shall be fined not more than three 
thousand dollars, or Imprisoned not more than one year, or both." Comp. 
St § 1047. 

It is the duty of a receiver appointed by the fédéral court to operate 
the railroad aecording to the valid laws of the state in which such road 
is situated. Erb v. Morasch, 177 U. S. 584, 585, 20 Sup. Ct. 819, 44 
L. Ed. 897; United States v. Harris, 177 U. S. 305, 20 Sup. Ct. 609, 
44 h. Ed. 780; Act Aug. 13, 1888, c. 886, § 3, 25 Stat. 433, 436, 1 U. 
S. Comp. St., p. 1184, § 1047 ; Judicial Code, § 65. In Erb v. Morasch, 
supra, it is said : 

"Now, in respect to the fédéral questions, we remark, flrst, that it is the 
duty of a receiver, appointed by a fédéral court to take charge of a railroad, 
to operate such road aecording to the laws of the state in which it is situated. 
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Act Aug. 13, 188&, c. 866, §. 2, 25 Stat 433, 436; United States v. Harrls, ante, 
805 [20 Sup. et 609, 44 L. Ed. 780]." 

[2] In Chicago & Grant Trunk Rallway v. Wellman, 143 U. S- 
339, 344, 12 Sup. Ct. 400, 402 (36 L. Ed. 176), the court said: 

"The Législature has power to flx rates, and tlie extent of judidal interrer- 
ence is pi-otection agaiust unreasonable rates." 

To the same effect is Stone v. Farmers' Loan & Trust Ce, 116 U. 
S. 307, 6 Sup. Ct. 334, 388, 1191, 29 L. Ed. 636; Chicago, Milwau- 
kee, etc., Ry. Co. v. Minnesota, 134 U. S. 418, 10 Sup. Ct. 462, 33 
L. Ed. 970. 

[3] In the state of New York the Public Service Commission is 
to increase or change rates of fare. PubHc Service Commissions 
Law, §§ 33, 48, 49. Section 49, amended by chapter 546, Laws of 
1911, provides: 

"Whenever either commission shall be of opinion, after a liearlng liad upon 
its own motion or upon a eomplaint, that the rates, fares or charges demand- 
ed, exacted, charged or eollected by any commou carrier, railroad corporation 
or Street railroad coi-poration subject to its iurisdlction for the transportatiou 
of persons or property within the state, or tliat the régulations or practiees of 
such common, carrier, railroad corporation or Street railroad corporation af- 
fectlng such rates are unjust, unreasonable, unjustly discriminatory or uu- 
duly preferential, or in anywlse in violation of any provision of law, or that 
the maximum rates, fares or charges, chargeable by any such common car- 
rier, railroad or street railroad corporation are insufBcient to yield reason- 
able compensation for the service rendered, and are unjust and unreasonable, 
the commission shall wlth due regard among other things to a reasonable 
average retum upon the value of the property actually used in the public 
service and to the necessity of making réservation out of ineome for surplus 
and contingencies, détermine the just and reasonable rates, fares and charges 
to be thereafter observed and in force as the maximum to be charged for th& 
service to be performed, notvvithstanding that a higher rate, fare or charge 
has been heretofore authorized by statute, and shall flx the same by order to 
be sers'ed upon ail common carriers, railroad corporations or street railroad 
corporations by whom such rates, fares and charges are thereafter to be 
observed." 

See People ex rel. U. & D. R. Co. v. Public Service Commission, 
171 App. Div. 607, 156 N. Y. Supp. 1065, affirmed 218 N. Y. 643, 
112 N.E. 1071. 

[4] This power of the court does net exist, however, in cases where 
there is a valid contract in force fixing the rates between the mu- 
nicipality and the railroad company. Such contracts cannot be dis- 
regarded or overthrown by the action of the court. Détroit v. Dé- 
troit C. S. R. Co., 184 U. S. 368, 382, 22 Sup. Ct. 410, 46 L. Ed. 592 ; 
Matter of Quimby v. PubHc Service Commission, 223 N. Y. 244, 263, 
119 N. E. 433. This is admitted or not questioned by the receiver in 
this case, but he dénies the existence of such a contract. The court, 
however, in such cases as this, has the équitable power to restrain 
suits which would hamper the opération of the road, inconvenience 
the public, waste the assets, and destroy the value of the stock and 
road. It may, if necessary, order a sale of the property and the dis- 
tribution of the proceeds to creditors, balance, if any, to stockholders. 
It is immaterial whether we term such équitable suit one in the na- 
ture of a séquestration proceeding or one in the nature of a conserva- 
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tion o£ assets proceeding; the end sought to be attained is the same, 
and the powers of the court in the premises are substantially the same. 
The only déniai of the necessity for an increase of rate of f are on 
this railroad is found in the argument that the war with the German 
Empire and Austria is substantially over, and that the soldiers are 
rapidly returning home and to their accustomed avocations, and that 
reasonably it may be expected that business and industrial conditions 
will speedily assume or regain the normal, and that ail necessity for 
an increase in the rate of fare will soon disappear, and also that this 
railroad company, as individuals and private corporations hâve done, 
should be willing to submit uncomplainingly and cheerfuUy to the 
losseg growing out of war conditions. 

This assumes that the fmancial ruin of this railroad company is not 
impending, and the foreclosure of the mortgages thereon and the 
"wiping out" of the stock held by the stockholders and large losses 
to gênerai creditors are not imminent. It is within the knowledge 
of the court that already préparations are being made and steps taken 
to bring about a foreclosure of die mortgages, or at least one of them, 
on this road, and a sale of the property. Such action would destroy 
the value of the stock and resuit in large losses to the gênerai cred- 
itors (unless it be certain preferred ones, whose claims may be pre- 
ferred to the lien of the mortgage bondholders). The court is also 
informed, and lias no reason to doubt, that it is not the désire of such 
interests to avail themselves of such foreclosure reniedy, if it can be 
avoided without sacrificing the rights of the mortgage bondholders. 

In the judgment of this court the true interests of the city of Bing- 
hamton and of the villages to and through which this railroad runs 
demand that action which probably would lead to the results indi- 
cated should be avoided, and that affirmative action should be taken 
if it reasonably can be done, which will make such results impossible. 
Every failure of a substantial character in almost any community is 
a blow to its financial and industrial prosperity. Sales of such prop- 
erties as this, under présent financial conditions, are sure to resuit 
m a great sacrifice by those who in good faith.have put their money 
mto the' stock of the companies and those who in good faith hâve 
given crédit without security, depending on their continued prosperity 
and ability to pay from current revenues. It would seem that those 
who use this road as a great public utility and convenience, and every 
interest in the city of Binghamton and the villages concerned, should 
be willing to pay temporarily an increased rate of fare for this serv- 
ice commensurate with its actual cost and the increased rate of wages 
paid to ail workers, including those who operate the road, and by and 
to those industrial and manufacturing concerns which make and sell 
the iron, steel, and equipment necessary for the opération of this 
road. Adéquate rates of fare under conditions prevailing prior to 
the war are inadéquate under prevailing conditions, and those who 
enjoy the benefits of the service ought to be willing to pay a fair com- 
pensation therefor. It may be remarked, without digressing too far, 
that in several instances the rates of fare on similar Unes of roads 
hâve been increased. 
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[5-7] A receivership is for the benefit and protection of ail inter- 
ests, gênerai creditors, secured creditors (bondholders), and stock- 
holders, and it is the duty of the court, so far as reasonably possible, 
to conserve and protect ail interests. The court should not and can- 
not properly hold and manage such a property indefinitely. There 
must be revenues, not only to pay taxes, but to pay current operating 
expenses and current and necessary repairs ; also to pay interest on 
bonds accruing, due and secured by mortgage, and which must be paid 
to prevent the trustée under such mortgages from declaring a default 
and proceeding to foreclose. This court has no power to enjoin such 
action by the trustée under a valid mortgage given to secure the pay- 
m£nt of bonds. It has no power to issue receiver's certificates to 
raise money to pay such interest on bonds, and make the indebtedness 
thus created a first lien after operating expenses and taxes; that is, 
a lien prior to the lien of bonds themselves. 

In Knickerbocker T. Co. v. O. C. & R. S. Ry. Co., 201 N. Y. 379, 
385, 386, 94 N. E. 871, 873, the Court of Appeals, per Mr. Justice 
Cullen, after citing and quoting from the décisions of the Suprême 
Court of the United States, and speaking of receiver's certificates, 
said : 

"It thus app<>ars that the power Is merely incldental to the posses.sion by 
the court of some property or fund, and can be exercised only for the care. 
maintenance, and préservation of such property or fund, and not for the bene- 
fit or advantage of any particular claimaut to the fund, pxcept as such claini- 
ant may profit by the maintenance and préservation of the thing Itself. The 
res or thing in the possession of the court In this case by itsi receiver was tho 
railroad. Receiver's cer:iflcates might hâve been issued for the maintenance 
and préservation of the railroad, for its repair, the purchase of necessary 
rolling stoclî, and the payment of taxes under which the rolling stock might 
be seized and the opération of the road crippled or prevented. Had the appli- 
cation been made to issue certificates for any of such purpoees, and the trus- 
tée given notice, it is probable that it woiild hâve been concluded by the dé- 
termination of the court on the necessity of issuing certificates. The order 
made in this case, however, showed on its face tliat the certificates were to 
be issued for no such object, but to pre\ent the foreclosure and loss to the 
stockholders and creditors of the railroad. Probably payment of the de- 
faulted interest and avoldance of a foreclosure would benefit the stockholders 
and creditors of tlie conipany, and so, also, would tlie issue of certificates, the 
proceeds thereof to be paid to creditors, benefit the creditors ; but neither 
would benefit or enhance the value of the railroad, or save it from déprécia- 
tion to the extent of a dollar, and the railroad was the only res in court. 
Nor would it contribute at ail to the projier opération of the railroad, the 
thing in which the i)ublic was interested. The effect of the order was simply 
to pay bondholders by appropriating against thelr will part of tlieir own prop- 
erty for the purpose. The order of the court was, therefore, not only er- 
roneous, but void as in excess of its powers ; and though the court in grant- 
ing the order necessarily decided that it was within its powers, still the order 
may be attacked collaterally. Kanip v. Kamp, supra [59 N. T. 212]. Persons 
purchasing the receiver's certificates were bound to take notice of his authori- 
ty to issue the same as a paramount lien. "Union Trust Oo. v. Illinois Midland 
Ry. Co., supra [117 V. S. 4M, 6 Sup. Ct. 800, 29 L. Ed. 083]." 

Therefore it is plain that to protect and préserve this railroad the 

receiver must dépend on revenues and not on borrowing, and also 

that its protection dépends on ability to pay the interest on its bonds 

as well as the operating expenses. This receiver cannot dépend on 

255 P.— 25 
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the good nature of bondholders, who expect their interest, and many 
oî whom need it to meet living expansés, but under the circumstances 
of this case must and should appeal to that power, if there be one, 
which can authorize an increase in rate of f are and thereby secure the 
revenue absolutely essential to accomplish the main purpose for which 
he was appointed, viz. conserve and préserve this corporation and 
its property for the benefit of creditors, secured and unsecured, the 
gênerai pubhc who use it and the stockholders. 

Alleged Contract. 

Is there subsisting such a valid contract between this railroad Com- 
pany and the city of Binghamton, or between it and any or ail of the 
villages concerned, as deprives the Public Service Commission of 
power to increase or authorize the increase of the rate of fare on the 
road above 5 cents? The answer to this question involves the déci- 
sion of the other question: Are or were the other companies, Con- 
solidated to form the Binghamton Railway Company, this défendant, 
subject to the provisions of the gênerai railway law of the state of 
New York? 

The proper détermination of thèse questions makes necessary an 
examination of the several charters of the several roads so Consol- 
idated, of the ordinances and consents under and pursuant to which 
they were created and entered on the streets of Binghamton, and of 
the subséquent ordinances, as well as of the laws of the state appli- 
cable to the situation, enacted f rom time to time since. From a small 
beginning, the création of the Binghamton & Port Dickinson Railroad 
Company under and pursuant to a spécial act of the Législature of 
the state of New York, passed May 1, 1868 (chapter 501, Laws of 
N. Y. 1868), operating on Main, Court, and Chenango streets, and also 
extending outside the city, the présent road, Binghamton Railway 
Company, has come into existence by means of the organization, créa- 
tion, extension, and consolidation of other roads, by authorizàtion 
of laws duly enacted, and now covers about 52 or more miles of 
track. The city of Binghamton has increased in population from about 
12,000 in 1868 to some 60,000 in 1918, and its business, manufactur- 
ing, and wealth hâve increased in proportion. The original lines, 
as authorized, conducted, and operated, with one or two unimportant 
exceptions, were operated by horse and mule power, and were lim- 
ited by law or consents to the use of that motive power. This is im- 
portant, as bearing on the efïect of subséquent consents and ordinanc- 
es of the city, and in determining whether or not subséquent con- 
sents and ordinances, changing motive power, did away with certain 
limitations contained in the original consents as to rates of fare au- 
thorized. 

Binghamton & Port Dickinson. 

The act creating the Binghamton & Port Dickinson Railroad Com- 
pany contained the following: 

"And the sald company or thelr assigns shall be authorized to charge, col- 
lect and receive from each passenger for rlding any distance upon said road 
not to exceed five cents a mile." 



WESTINGHOUSB E. & MFG. CO. V. BINGHAMTON RY. CO. 387 

And aiso the f ollowing : 

"The cars to be used on said railroad shall be drawn by animal power." 

The act prohibited ail persons from constructing or operating any 
other railroad upon or along said streets or any of them. This act 
made it mandatory on the local authorities to give their consent to the 
construction and opération of this road, and they did so; such con- 
sents containing no restrictions. 

By agreement dated February, 1901, between the village of L,ester- 
shire, now Johnson City, and the railroad company, the rate of fare 
was restricted to 5 cents for riding any distance on this line but by a 
subséquent agreement of August 17, 1918, the provisions of that agree- 
ment were duly suspended during the continuance of the war and for 
two years thereafter, so this application could be made to the Public 
Service Commission, and neither Johnson City nor the village of 
Port Dickinson raise any question as to the power of such commis- 
sion to authorize an increase of rate of fare on this line of road. In 
1890 the limits of the city of Binghamton were extended, so as to 
include within its présent boundaries ail of the town of Binghamton 
upon the highways of which this road was built and operated, ex- 
cept the village of Port Dickinson. 

Washington Street & State Asylum. 

ITie Washington Street & State Asylum Railroad Company was 
incorporated on the 23d day of October, 1871, under and pursuant 
to the Railroad Law of 1850, being chapter 140, Laws of New York 
1850. Section 28 of that act (repealed in 1890 [Laws 1890, c. 565]) 
defined the grant of powers, and subdivision 9 conferred the power to 
fix the compensation for transportation of passengers, but limited it 
to three cents per mile, and subdivision 5 of that section contained the 
f ollowing : 

"Nothing In this act contained shall be construed to • * • authorize the 
construction of any railroad, not already located In, upon, or across any 
streets in any city, without the assent of the corporation of such city." 

Section 33 of that act provided that : 

"The Législature may, when any such railroad shall be opened for use, from 
time to time, alter or reduce the rate of freight, fare, or other profits, 
* ♦ * but the same shall not, without the consent of the corporation, be 
so reduced as to produce, with said profits, less than ten per centum per 
annum on the capital actually expended." 

That act is silent as to the imposition of any condition as to rates 
of fare by the city on giving its assent to the use of its streets. 

Park Avenue Railroad Company. 

May 6, 1882, the Park Avenue Railroad Company was incorpo- 
rated under the said act of 1850. 

Binghamton Central Railroad Company. 

March 7, 1883, the Binghamton Central Railroad Company was in- 
corporated under said act of 1850. 



388 255 FEDERAL REPOKTEB 



City Railway Company. 

December 22, 1883, the City Railway Company was incorporated un- 
der the same act of 1850. 

It is seen that the Washington Street & State Asylum, the Park Ave- 
nue, the Binghamton Central, and the City Railway Companies were 
incorporated under the same General Railroad Law, the act of 1850, 
and that each had the same rights and privilèges and was subject 
to the same obligations then imposed by the act of 1850, unless in some 
way changed or qualified by the consents given as a condition of 
occupying the streets of the city. 

Court Street & East End Railroad Company. 

In March, 1886, the Court Street & East End Railroad Company was 
organized under and pursuant to the law of May 6, 1884 (chapter 252). 
This act provided for the construction, etc., of street surface railroads 
exclusively. In section 1 this act provided that : 

"Such corporation shall also hâve ail the powers and privilèges granted, and 
be subject to ail the liabilities Imposed, by this act and by the act entitled 
'An act to authorize the formation of railroad corporations* and to regulate 
the same,' passed April 2, 1830, and the several acts amendatory thereof, ex- 
cept as the said acts are herein modifled." 

Section 3 of this act provided as f ollows ; 

"Any Company organized as aforesaid, or any existing street surface rail- 
road Company or corporation heretofore organized for the purpose of build- 
ing and operating a street railroad, may construct, maintaln, operate, use and 
extend a railroad or branches on the surface of the soil, through, upon and 
along any of the streets, avenues, roads or highways of such clties, town.*? 
and villages, and also through, along and upon any private property whlch 
said Company may acquire for the purpose, and may also construct such 
switches, sidings, tumouts and turntables and suitable stands as may be 
necessary for the convenient working of such road, provided that the con- 
sent in writlng of the owners of one-half in value of the property bounded on, 
and the consent also of the local authoritles havlng control of that portion 
of a street or highway upon which It is proposed to construct or operate such 
railroad be after the passage of this act flrst obtained." 

Section 9 contained the following réservation or grant of power 
to the local authorities of a city or village as to the enactment of or- 
dinances, viz. : 

"The local authorities having charge of streets, avenues, roads or highways 
in clties and incorporated villages may niake sur-h reasonable ordinauces or 
régulations as to the rate of speed, mode of use of tracks, and removal of Ice 
and snow, as the interest and convenienee of the public may requlre. A 
corporation whose servants or agents wlUfully or negllgently violate sucli au 
ordinance or régulation, as aforesaid, shall be liable to such city or village- 
for a penalty not exceeding iive hundred dollars." 

Sections 12 and 13 of this act of 1884 provided as follows : 

"Sec. 12. Any street surface railway company may in any case operate any 
portion of its road by animal or hôrse power, or by any power other tiian 
locomotive steam power, which may be consented to by the local authorities 
and by a majority of the property owners, obtained in accordance with sec- 
tions three and four of this act. 
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"Sec. 13. No Company or corporation incorporated under, or constructing 
and operating a railroad under the provisions of thls act, shall charge any 
passenger more than five cents for one continuons ride from any point on Its 
road or on any road or Une or brancli operated by It or under its control to 
any otlier point tliereon or on any Connecting brancli tliereof within tlie limits 
of any incorporated clty or village. This section sliall not be construed to 
apply to any part of any road heretofore constructed, and now in opération, 
unless such company shall acquire the right to extend such road, or to con- 
struct branches thereof under the provisions of this act, in whieh event its 
rate of fare shall not exceed its authorized rates prior to such extension." 

Section 18 further provided : 

"Ail aets and parts of acts, vvhether gênerai or spécial, inconsistent with 
this act are hereby repealed." 

West Side Railway Company 

In September, 1887, the West Side Street Railway Company was 
organized under the said act of 1884. 

Binghamton, L,estershire & Union Railroad Company. 

In 1894 the Binghamton, Lestershire & Union Railroad Company 
was incorporated under and pursuant to article 4, chapter 565, Laws 
of New York 1890, being chapter 39 of the General Laws, and re- 
lating to "Street Surface Railroads." 

Section 91 of the act of 1890 provides as follows as to consents: 

"Such railroad shall not be bullt, extended or operated, unless the con- 
sent in wrlting, acknowlcdged as are deeds entltled to be recorded, of the 
owners of one-half in value of the property bomided on, and also the consent 
of the municipal authorilies having control of that poilion of a street or 
highway upon which it is proposed to build or operate such railroad shall 
hâve been flrst obtained." 

Section 98 pro vides as follows as to ordinances: 

"And such authorities mny make such reasonable régulations and ordi- 
nances as to the rate of speed, mode of use of tracks, and removal of ice 
and snovv, as the interests or coiivenience of the public may require." 

Section 100 of the act relates to motive power and changes thereof. 
Section 101 of the act of 1890 provides as follows in relation to 
"rate of fare," viz. : 

"No corporation eonstructing and operating a railroad under the provisions 
of this article, or of chapter 252 of the Laws of 1884, shall charge any pas- 
senger more than five cents for one continuons ride from any point on its 
road. or on any road. line or brandi operated by it. or under its control. to 
any other point thereof, or any Connecting brunch thereof; and not more 
than one fare shall be charged for passage over the main line of road ana 
any branch or extension thereof, whereof the right to construct such branch 
or extension bas been aequired under the provisions of such chapter or of 
this article ; but this section shall not apply to any part of any road con- 
structed prior to the sixth day of Ma,y, 1SS4, and then in opération, unless the 
corporation owning the same shall bave aequired the right to extend such 
road, or to construct branches thereof under such chapter, or shall acquire 
such right under the provisions of this article, in which event its rate of fare 
shall not exceed its authorized rate prior to such extension. The Législature 
expressly reserves the right to regulate and reduce the rate of fare on any 
railroad constructed and operated wholly or in part under such chapter or 
under the provisions of this article." 
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i Thèse are the eîght street railway companies which by consolidation 
and merger became the Binghamton Railway Company December 6, 
1901 ; the final consoHdation having been made under the provisions 
of the General Railroad Law then in force. The several mergers and 
consolidations were as follows: 

Consolidations. 

I. October 4, 1887, pursuant to chapter 108, Laws of New York 
1875, the Washington Street & State Asylum Railroad Company Con- 
solidated with the Park Avenue Railroad Company and became the 
"Washington Street, Asylum & Park Railroad Company." 

II. March 24, 1890, under and pursuant to the same statute, said 
Washington Street, Asylum & Park Railroad Company (resulting f rom 
the first consolidation) consolidated with the Binghamton Central Rail- 
road Company and the City Railway Company, and thèse three com- 
panies became the "Binghamton Street Railroad Company." 

III. August 22, 1892, under and pursuant to the railroad law of 
1890, the said Binghamton & Port Dickinson Railroad Company and 
the said Binghamton Street Railroad Company consolidated and be- 
came the "Binghamton Railroad Company." 

Merger. 

March 31, 1894, the Court Street & East End Railroad Company 
and the West Side Street Railway Company were merged with or into 
and became the property of the said "Binghamton Railroad Company." 

IV. December 6, 1901, under and pur.suant to the provisions of the 
General Railroad Law of New York, the said Binghamton Railroad 
Company consolidated with the said Binghamton, Lestershire & Union 
Railroad Company and they became the "Binghamton Railway Com- 
pany," this défendant. 

Consents and Conditions. 

Each of thèse original companies, on its incorporation, applied to 
the local authorities for permission to lay its tracks in and upon the 
streets and highways, and also for permission to extend their tracks 
upon streets and highways not covered by the original certificates of 
incorporation, certificates of extension being subsequently filed, and 
such consents were given, some with and some without restrictions or 
conditions. 

Binghamton & Port Dickinson Railroad Company. 

The consents given this company, both by the city and the towns, 
contained no restrictions. 

Companies Organized under Act of 1850. 

January 2, 1872, the city of Binghamton gave its consent to the 
Washington Street & State Asylum Railroad Company to use the 
streets named in its charter. May 12, 1873, the city gave its consent 
that said company extend its tracks across the bridge. 

January 12, 1887, the city gave its consent to the said Washington 
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Street & State Asylum Railroad Company and to the Park Avenue 
Railroad Company to change their motive power from horses and 
mules to electrical power. Prior to this time ail the roads had been 
operated by horses and mules as their motive power. The said Park 
Avenue Railroad Company was constructed wholly in the town of 
Binghamton, outside the city of Binghamton, and was not brought 
under its jurisdiction until the extension of the city limits in 1875. 

May 7, 1883, the city gave its consent to the Binghamton .Central 
Railroad Company to construct its road on the streets named, and 
July 1, 1885, it gave to this road the right to extend its tracks across 
the Rockbottom bridge and on Conklin avenue, and January 28, 1890, 
gave this road the right to extend its tracks on Henry and Eldridge 
streets. Thèse permissions for extension of July 1, 1885, and January 
28, 1890, were given after the gênerai street railroad law of May 6, 
1884, had become a law. 

March 17, 1884, the said city gave to the City Railway Company the 
right to use certain streets named in its charter, and September 19, 
1890, gave this company the right to extend its tracks on Clinton street. 
Consents were duly given this company to lay its tracks on the high- 
ways of the town of Binghamton outside the city. The extensions of 
the lines of thèse four roads, incorporated under the act of 1850, ex- 
cept that of Washington Street & State Asylum Railroad Company, 
which extension was authorized by the spécial act of 1873 (L«iws 1873, 
c. 55), were made after the act of May 6, 1884, became a law. 

Companies Organized under General Act of May 6, 1884. 

May 10, 1887, the city gave its consent to the Court Street & East 
End Railroad Company to lay its tracks on Court and other streets. 
This company constructed its road on Court street and operated it for 
a time, but the Binghamton & Port Dickinson Railroad Company had 
the right under its charter (chapter 501, Laws of 1868) to occupy this 
street, and after the merger of the Court Street & East End Company 
with the Binghamton Railroad Company in March, 1894, its rights 
ceased to exist and the right to the opération of a street railroad on 
Court street has been in the Binghamton Railroad Company and its 
successors, derived from one of its consolidated companies. Kent v. 
Common Council of the City of Binghamton, 94 App. Div. 522, 88 
N. Y. Supp. 34. 

September 24, 1889, the city of Binghamton gave to the West Side 
Street Railway Company permission to lay its tracks on Oak, Leroy, 
and other streets of the city, and consent was also given by the local 
authorities of the town of Binghamton. 

Roads Created under General Law of 1890. 

January 12, 1895, the town of Union gave the Binghamton, Lester- 
shire & Union Railroad Company permission to construct and operate 
its road along and on the highway of the town. The village of Union, 
in the town of Union, and Johnson City, formerly Lestershire, are en- 
tirely outside the city of Binghamton and westerly thereof. 

The rate of fare over this road hetween the village of Union and 
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the village of Johnson City is fixed by agreement at 10 cents for a 
single trip and 15 cents for a round trip, and a 5-cent fare is in force 
between intermediate points on this Une. 

Ail of the above consents, given to the companies incorporated under 
the gênerai street railway law of May 6, 1884, and the consents 
given to the extensions of the tracks of the companies incorporated 
under the act of 1850, and given after May 6, 1884, expressly provided 
that they were given subject to the provisions of section 4 of the law 
of May 6, 1884, so far as pertinent thereto. 

Extensions after May 6, 1884. 

After the enactment of the gênerai street railroad law of 1884, the 
f ollowing extensions of the right to lay tracks and operate on the streets 
were granted by the city: May 25, 1896, to the Binghamton Railroad 
Company, on Front, Ferry, and Main streets; May 15, 1894, to the 
Binghamton Railroad Company on Fayette street and Floral avenue; 
December 18, 1893, to the Binghamton Railroad Company on Bee- 
thoven and Robinson streets ; and August 25, 1903, to Binghamton Rail- 
way Company, this défendant, across the Tompkins street bridge and 
along Tompkins street. 

AU the consents to the extension of tracks to other streets of the city 
were given under the provisions of the General Railroad Law, and 
such consents provided, as required by that law, that the provisions 
of article 4 of the act of 1890, so far as pertinent should be applicable 
thereto. 

February 21, 1893, an agreement was made between the Bingham- 
ton Railroad Company and the village of Port Dickinson, but it does 
not in any way relate to or concern the rate of fare. 

Motive Power. 

In view of the provisions of certain of the consents given, and of a 
certain ordinance of the city, to ail of which attention will he specifi- 
cally called, the question of "motive power" used by thèse roads be- 
comes important. Until equipped for the use of electrical power in 
moving their cars, ail thèse companies used horses and mules for the 
purpose, and in some cases were expressly limited to the use of such 
motive power or to "animal power." 

January 11 or 12, 1887, the city of Binghamton gave to the Wash- 
ington Street & State Asylum Railroad Company and to the Park Ave- 
nue Railroad Company permission to operate its cars by electrical 
power in place of horses and mules. September 24, 1889, the same 
right was granted by the city to the Binghamton Central Railroad Com- 
pany, and October 16, 1890, the city extended the same right to the 
Binghamton Street Railroad Company, and this permission covered or 
included the following roads, which then, by the consolidations above 
set forth, had become the property of said Binghamton Street Railroad 
Company, viz. : Washington Street & State Asylum, the Park Avenue, 
the Binghamton Central, and the City Railway Companies. 

To the other companies this right to change motive power from 
horses and mules to électricit}? was given as follows : March 28, 1892, 
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to the Binghamton & Port Dickinson Railroad Company; Mardi 7, 
1893, to the Court Street & East End Railroad Company and to the 
West Side Street Railway Company. Ail of the resolutions of the 
common council of the city giving the right of extension of lines, en- 
acted after 1893, gave the right to use electricity as motive power in 
operating cars. 

The consents to this change of motive power imposed no condition 
of any kind as to the rate of fare to he thereafter charged. 

Reconstruction. 
The change of power from horses and mules, or "animal power," 
to electrical power, involved and made necessary, substantially, a re- 
construction of the several lines of road, great outlays of money, 
changes of cars and equipment and tracks, and the construction and in- 
stallation of electrical power plants. Eventually there was a rebuild- 
ing and reconstruction of ail except the roadbeds themselves, and thèse 
in many cases had to be improved or rebuilt. 

Ordinance of January 2, 1872. 

Soon after the incorporation, in October, 1871, of the Washington 
Street & State Asylum Railroad Company (the only other company 
then in existence in the city of Binghamton having been created by a 
spécial act of Législature), the company applied for permission to con- 
struct and operate its road on and over the streets of the city named 
in the articles of incorporation. The- common council of the city of 
Binghamton on the 2d day of January, 1872, thereupon adopted and 
enacted what it denominated "An ordinance in relation to street rail- 
roads," and enacted therein (I give only the pertinent provisions) : 

"The common council of the city of Blnfîhamton do ordain as follows: 
"The common council of the city of Binghamton wlU permit to be eon- 
structed in said city, by the Washington Street & State Asylum Railroad 
Company, a corporation organized uuder and by authority of the gênerai 
railroad law, pa.«sed Aprll 2, 1850, and the several acte amending the same, 
a railroad whlcli shall commence at the south end of Washington street, near 
the eovered bridge, and to run through and over Washington street, Lewis 
street, Prospect avenue, Eldredge street, Cemetery street and Robinson street, 
to the city llmits, jolning the town of Binghamton on the east, to be construct- 
ed, establlshed, maintained and operated upon the terms, conditions and 
stipulations hereinafter prescribed." 

Provision is then made for the construction and character of the 
road and care of and keeping open of the streets. 

"Sec. 4. The cars to be used on the said road shall be drawn by horses or 
mules, only at a speed not exceeding the rate of seven miles an hour. 

"Sec. 5. The company may charge and coUect from any person on entering 
their cars or carriages, for riding any distance upon said road on the same 
contlnuous route, within the corporation limits, a sum not exceeding flve 
cents ; except that children under twelve years of âge in going to and from 
school, shall not be charged by said company a sum exceeding four cents; 
and also except children under five years of âge, accompanied by parents or 
other persons having them in charge, such children to ride free. * • » 

"Sec. 23. The restrictions, requirements and régulations herein imposed 
upon said railroad company as the condition of this grant, shall be Imposed, 
and required of ail railroad companies using horse or mule power, which may 
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hereàfter buUd, establish or raaintain railroads in other ot the streets in sald 
dty, and for such purpose thia resolutiou is declared to be 'an ordinance in 
relation to Street railroads.' " 

This ordinance, after granting the right to construct and operate 
the road on the streets mentioned, expressly provides, in section 4, 
that: 

"The cars to be nsed on said road shall 6e draion hy horses or tmiles, ouly 
at a speed not exceedlng the rate of seven miles an hour." 

This section limits the motive power to "horses or mules," and nec- 
essarily excludes the use of electrical power. 

Section 5 relates to the rate of fare to be charged and, as matter of 
course, provides a rate of fare to be charged for a ride, as specified, 
upon cars drawn or moved on that road by either horses or mules, and 
no others. If the acceptance of the grant made this a contract be- 
tween the ctiy and the railroad company, as it did, the contract was 
that the railroad must draw or propel its cars by horse or mule power, 
and that for a ride on any part of such Une within the boundaries of 
the city on cars so moved by such power it could charge 5 cents and 
no more. The railroad company was also restricted in other respects 
nôt necessary to be noted. The language is plain and unequivocal, 
and the rights granted and restrictions imposed are definite and cer- 
tain. Nothing is left to implication. 

Section 23 expressly provides that the "restrictions, requirements 
and régulations herein imposed" (meaning those specified in the or- 
dinance read as a whole, and which include rates of fare) as the con- 
dition of the grant of the right to construct and operate that road — 

"shall be imposed [upon] and required of ail railroad companies ugiiig horse 
or mille pntoer, which may hereàfter build, establish or maintain railroads in 
other of the streets of said city, and for such purpose this resolution is de- 
clared to be 'an ordinance in relation to street railroads.' " 

That is, the entire resolution as one whole is an ordinance in rela- 
tion to Street railroads, and one applicable to ail such roads which 
are within its description of roads, viz. those roads operated by horses 
or mules as the motive power and to none other. The Washington 
Street & State Asylum Railroad Company was within the description, 
for it was expressly limited and restricted to the use of horse or mule 
power in operating its cars on its road, and, in defining other roads to 
come within the provisions of the ordinance, they were specified to 
be and limited to "ail railroad companies using horse or mule power" 
which might thereafter build, establish, or maintain railroads on other 
of the streets of said city. This included ail such roads, except the one 
then in existence and opération, which had a spécial charter, and with 
which the common council could not interfère, except in so far as the 
spécial act might permit or authorize. This placed ail roads there- 
after authorized on a par with the Washington Street road, unless 
by subséquent action some departure was made. 

I think it very plain that this ordinance of the city showed its policy 
and purpose in regard to street railroads within the city then and 
thereby authorized, or that might thereafter be authorized, viz. to 
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provide for the use of horse or mule power in moving cars thereon 
and exclude thé use tliereon of ail other motive power ; and, secondly, 
to prescribe and limit in amount the rate of fare that might be charged 
to the users of such cars when and while so drawn and propelled. The 
common council did not undertake to deal with the subject of fares 
on the Washington Street line, or any other line, when it or they should 
cease to be operated by horses or mules, and come, by consent of the 
city, to be operated by some other motive power. There is nothing 
to indicate either party had other than horses and mules in mind or 
contemplation as a motive power. Nor did the common council un- 
dertake to deal with rates of fare on street railroads thereafter author- 
ized, except in a gênerai way and by carrying the rate of fare men- 
tioned along with and as a part of the provisions as to the motive pow- 
er to be used. The one restriction is dépendent on the other. 

It seems clear that the ordinance of 1872 was intended to impose 
a double restriction on the Washington Street line of road then and 
thereby authorized, and also on ail street car lines thereafter author- 
ized and constructed, viz. confine them to the use of horses or mules 
in moving cars and the payment of a 5-cent fare only (except in case 
of children) for a continuous ride on any part of the line when and 
while the cars were moved by that power; that the one condition or 
restriction went with the other, and was associated with and dépendent 
on it ; that when, with the consent of the city, the restriction as to mo- 
tive power fell, or was done away with, and another substituted, and 
nothing was said as to rate of fare after such change, the restriction 
as to rate of fare fell, or was done away with, with it. It was not the 
policy or purpose of this ordinance to fix rates of fare on street rail- 
roads using other than horses or mules as a motive power, and it did 
not undertake to do so, and hence, when the city authorized the change 
of motive power f rom horses and mules to electricity, and imposed no 
restriction or limitation as to fares to be chareed, as it might hâve 
done, it left thèse roads under the provisions of the gênerai railroad 
acts applicable. 

The efïect of consent by a city to change f rom horse power to elec- 
tricity is considered in the foUowing case : Minneapolis v. Street 
Railway Co., 215 U. S. 417, 431, 30 Sup. Ct. 118, 54 L. Ed. 259. In 
that case the city claimed that the railway company, by accepting a 
subséquent ordinance authorizing it to change its power from horse 
power to electric power, lost such rights as it had under the former 
ordinance; that, by accepting the later ordinance, it abandoned its 
rights under the first. The court said : 

"It is eontended that the original ordinance was limited to the right to 
operate street railways by horse or pneumatic power, and that when the ordi- 
nance of September 20, 1890, was passed conditions were entirely changed, and 
a new and différent mode of opération was substituted, and rights existing 
under the original ordinance were tenninated and abandoned." 

The court then went on to point out that by the language of the or- 
dinance it appeared that the parties had other power than horse pow- 
er in mind when it originally accepted the grant, and that there was no 
express limitation to horse power in the first ordinance, and therefore, 
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as the railroad company under the first ordinance had the right to 
charge a 5-cent fare, it was not lost by the mère change of power au- 
thorized by the second ordinance and opération under it, and that 
this change did not authorize the city to reduce the fare. 

In the instant case the ordinance of the city of Binghamton express- 
ly Hmited the power to horse and mule power, and there is not a word 
to indicate any other power was in the minds of the parties. The sub- 
séquent ordinance authorizing a change to electrical power, and the use 
of such electrical power under changed conditions of cost of mainte- 
nance, etc., is silent on the subject of fares, and the question is : Did 
the limitation and restriction on fare named in the original ordinance 
remain in force under thèse new conditions and this change of power, 
and in view of the évident policy and purpose of the city to hâve the 
restriction apply only to roads using horse and mule power? 

It seems to me clear that the ordinance imposed thèse restrictions 
on the Street railroads then authorized and those thereafter author- 
ized which used horse and mule power, and no others, and that when 
the Washington Street line was subsequently authorized to use elec- 
trical power it came under the gênerai policy, and was not thereafter 
subject to any législative or contract restriction, either as to speed or 
rate of fare. Clearly it was no longer controUed by section 23 of the 
ordinance of 1872. In short, I am of opinion that under the ordinance 
of January 2, 1872, the Washington Street & State Asylum Railroad 
Company was restricted to the use of horse and mule power in movi.ig 
its cars atid to a speed not exceeding the rate of seven miles per hour 
and to a S-cent rate of fare; that this was declared to be applicable 
to ail roads thereafter built and using that power, and showed the pol- 
icy and purpose as to ail such roads ; that such restrictions ivere not in- 
tended to apply, and did not apply, to roads using electrical power, 
and never did. I conclude that, when the Washington Street line was 
thereafter authorized to use electricity, it came under the gênerai pol- 
icy and passed from under the restrictions as to speed and rates of 
fare. When the main and controlling restriction was eliminated, ail 
those dépendent thereon were nuUified, except as otherwise provided. 
The language of section 23 of the ordinance is : 

"Restrictions, requirements and régulations herein imposed upon sald rail- 
road Company * * * sliall be imposed and required." 

The 5-cent rate of section 5 is a "restriction" on the charges to be 
made, surely, and the mandatory clause of section 4, "The cars to be 
used on the said road shall be drawn by horses or mules," is a "re- 
quirement," without doubt. It cannot reasonably be contended that 
section 23 of the ordinance did not apply to the Washington Street 
line. It was the Washington Street line that the ordinance was dealing 
with primarily. Everything in the ordinance down to section 23 ap- 
plied thereto directly and in terms. Section 23 is a plain and unequiv- 
ocal enactment that ail the provisions of the preceding 22 sections 
shall apply to ail other street car Unes in the city thereafter estab- 
lished using horse or mule power. Ail are put on an exact equality. 
It is the same as if the common council had enacted an ordinance con- 
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taining ail the sections, preceded by the statement, "The common coun- 
cil of the city of Binghamton do ordain and establish the foUowing 
ordinance in relation to street railways in said city, to be constructed 
hereafter," using the plural, "such railroads," instead of the singular, 
"such railroad," in the varions sections, and had then added : 

"I-'ermission is liereby granted to the Washington Street & State Asylum 
Kailroad Ctoiupany to construct and operate its Unes of proposed road subject 
to, under and pursuant to the provisions of the above ordinance." 

The Binghamton Central Railroad Company was incorporated March 
7, 1883, and into the consent to use the streets of the city was placed 
some of the provisions of the above-mentioned ordinance of January 
2, 1872; but the three provisions as to horse or mule power, speed, 
and rate of f are were brought together, so as to read : 

'"That the cars to be used by said railroad shall be drawn by horses or 
mules only at a speed not exceedins the rate of seven miles per hour; and 
the said company are hereby authorized and empowered to charge for and 
reçoive from each passenger earried on their road for any distance withln the 
city of Binghamton a sum not to exeeed five cents and the company may nin 
cars without any other conductor but a driver." 

This was the first company to which permission to use streets was 
given after the adoption of the ordinance of 1872. That ordinance 
had not been repealed, and the common council was but acting pur- 
suant to its provisions. It was mère surplusage to incorporate its 
provisions into the consent. 

July 1, 1885, permission was given the T'" "hamton Central Rail- 
road Company to extend its tracks across R^ .bottom bridge and on 
Conklin avenue, as we bave seen, and September 24, 1889, to extend 
its tracks on Henry and Eldredge streets, and no conditions whatever 
were expressly imposed. The cars on thèse extensions were drawn 
by horses or mules, or by both. Later consent was given for the sub- 
stitution of electrical power on the whole line, and the substitution 
was made. By law thèse extensions were made under the provisions 
of the act of May 6, 1884. 

March 17, 1884, the city granted to the City Railway Company the 
right to. construct tracks from Spring Forest Cemetery to Eldredge 
Street, "subject to an ordinance in relation to street railroads passed 
January 2, 1872," the one hereinbefore recited in part. The resolution 
of August 27, 1889, which gave the consent of the city to the City 
Railway Company to extend its tracks on Clinton and other streets 
makes no référence to the ordinance of 1872, and the resolution of 
September 19, 1890, gave the consent of the city that this last-named 
company might lay its tracks on the "streets covered by its charter 
with T-rails," and declared : 

"Nothing therein contained shall relieve the company from any of the re- 
quirements of chapter 38 of the City Ordinances, or of any ordinance of the 
city." 

Chapter 38 is the ordinance of January 2, 1872. This company also 
used horses and mules as motive power for a time. 

The Binghamton & Port Dickinson Railroad Company, the Park 
Avenue Railroad Company, which was brought into the city of Bing- 
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hamton in 1875, the Court Street & East End Railroad Company, and 
the West Side Railway Company, from the time of their construction 
until by consent of the city electricity as a motive power was author- 
ized, used horses and mules as their motive power. The ordinance 
of 1872 was never applicable to the Binghamton & Port Dickinson 
Railroad Company, as it acquired its right to use the streets apd high- 
ways from its act of incorporation, and the consent of the city and 
town was made mandatory. The consents were given months before 
the ordinance of 1872 was enacted. The line of the Park Avenue 
Company was constructed in the town of Binghamton, and brought 
within the city limits, in 1875, by the extension of such limits, and 
that Company never gave any consent to be bound by the ordinance 
of 1872, and it is very doubtful whether that ordinance ever became 
binding on it. However, if it did, it was only applicable so long as 
it used horses or mules as a motive power. The Court Street & 
East End Railroad Company was incorporated under the gênerai 
Street railroad law of May 6, 1884 (chapter 252, Laws of 1884). The 
consent of the city, given May 10, 1887, provided : 

"But this consent is understood to be ^ven subject to the conditions here- 
tofore lmpose<l and agreed to by the company, and upon the express condi- 
tion that the provisions of the law under which the company is incorporated 
whlch are pertinent to said consent shall be complied wlth." 

This company also used horse and mule power. 

The West Side Railroad Company was given consent to use the 
streets of the city September 24, 1889, on the following conditions: 
(1) That the cars to be used might be drawn by horses or mules or pro- 
pelted by electricity. (2) That the provisions of the act of the Lég- 
islature of May 6, 1884, and of the amendments thereto which may 
be pertinent thereto, shall in good faith be complied with; also the 
reasonable ordinances and requirements of the city of Binghamton. 

This company was incorporated under the act of May 6, 1884, and 
ît was made mandatory on the city to give its consent, subject to the 
provisions of that law. Its cars were drawn by horses or mules for 
about three years. I do not think it ever came under the ordinance of 
1872; but, if it did, it was subject thereto so long as it used horse 
or mule power, and no longer. Section 13 of that act fixes the rate 
of fare as we hâve seen, and it is a gênerai law. No act of the local 
authorities could modif y or change that law, or take that road, or any 
road incorporated pursuant thereto, from under its provisions. 

In People ex rel. South Shore T. Co. v. Willcox, 196 N. Y. 212, 
89 N. E. 459, it was held : 

"So far as the consent of the municipal authorities to the construction of 
the proposed Une may be limited by conditions which are In conflict with the 
iprovisions o£ the Public Service Commissions Law, it is enough to say that 
the statute must prevail and such conditions are simply nugatory." 

This is true as to conditions imposed which are inconsistent with the 
provisions of any applicable statute of the state, and it is held again 
and again thât fixing rates of fare by law is essentially a législative 
function or power. 
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Contracts. 

[8-13] Contracts, to be valid and binding, when not implied by law 
from the existence of certain conditions, resuit f rom the mutual agree- 
ment of the parties to be bound thereby, and the terms must be agreed 
upon, not only as to the subject-matter, but as to the things to be donc 
by each party. The minds of the parties must meet. There can be 
no vaHd and binding agreement to violate a law, but private légal ob- 
ligations imposed by statute may be varied by an agreement which is 
not forbidden by law, or which is not in violation of or contrary to 
the public policy and spirit of the law. Ail the terms and conditions 
of the contract, assuming its validity, are to be taken and read together, 
and each provision is to be read and construed with référence to ail 
the other provisions having any relation to it. The parties, by mu- 
tual consent, properly evidenced, may take out of a contract oné pro- 
vision and substitute another, or take out one or more provisions and 
leave the changed contract in force, provided such removal does not 
destroy the entire contract; but as a gênerai rule it is never implied 
that the one party assents to a change which materially affects his 
rights, or remédies, or both, and créâtes new obligations, and substi- 
tutes nothing. 

Hère the contract, if it was such, fixed and limited the power to be 
used to horses or mules, and fixed and limited the fare to be charged 
on Street car Unes of that character, and on which cars so drawn by 
horses or mules were used. Both provisions, as well as that relating 
to speed, hâve référence to such roads and to no others, and both such 
provisions were of the very essence of the contract. The change in 
the one respect, that of power, was so fundamental, important, and far- 
reaching that it cannot be implied or surmised that the change of 
power was a mère substitution in the contract of one thing for another, 
leaving the contract as thus changed in full force and effect. 

In 13 Corpus Juris, 588, it is said : 

"As a contract Is the resuit of agreement, so an agreement may put an end 
to a contract. ïherefore a contract may be dlscharged at any tlme before the 
perfonnanee is due by a new agreement with the effect of altering the ternis 
of the original agreement or of rescinding it altogether; and a daim under 
the original contract may then be met by the new agreement so far as the 
latter opérâtes to alter or to rescind the former. The discharge may take 
the form either of a total oblitération of ail contractual relations between 
the parties in regard to the subject-matter of the contract, or it may be efCect- 
ed by the substitution of a new agreement in place of the old one." 

In American Fine Art Co. v. Simon, 140 Fed. 529, 536, 72 C. C. 
A. 45, 52, the Circuit Court of Appeals, Second Circuit, said : 

"It is well settled that a contract not performed on either side may be dis- 
charged by agreement of the parties, and that this discharge may 6e effected 
by a chance im, the terms whereby a new contract is in effect substltuted for 
the old one." 

It is a question of what the parties intended, whether to merely make 
a change in one respect, leaving the contract in full force and effect 
otherwise, to make a new contract entirely, or to wholly discharge the 
old one ; and in this case it cannot reasonably be supposed or held that 



400 255 FEDERAL BEPOETER 

the railroad company, when the motive power was changed from hors- 
es and mules to electricity, thereby imposing great expense and new 
obligations, intended to remain bound by the provisions as to rate of 
fare contained in the ordinance of 1872, which might not be at ail 
adéquate or appropriate to changed conditions. New statutes appli- 
cable to such a situation had been enacted and were in force. Section 
13 of the act of 1884 limited the rate of fare to be charged to 5 cents — • 

"for one continuous ride from any point on its road, or on any road or line 
or branch onerated by It or under its control, to any other point thereon or 
on any Connecting branch thereof within the limits of any incorporated city 
or village." 

This was made more effective for the protection of the city and its 
people and the gênerai public, and more bénéficiai to them, and it can- 
not be assumed it was contemplated, when changing from horse and 
mule power to electrical power, that it was intended or considered 
necessaiy to violate the spirit of the statute of 1884, by making a con- 
tract as to fares in disregard of its provisions. By coming under the 
provisions of that law as to fares, the only benefit the railroad company 
would dérive was the right to avail itself of any statute then or there- 
after enacted and in force allowing the Législature to fix the rate of 
fare itself or by a public service or other commission. It must be 
borne in mind that ail of the consents to a change of motive power 
from horses and mules to electrical power were given after the enact- 
ment of chapter 252 of the L,aws of 1884, an act entitled "An act lo 
provide for the construction, extension, maintenance and opération of 
Street surface railroads and branches thereof in cities, towns, and vil- 
lages," and was broad and gênerai in its provisions, and intended to be, 
and that its provisions applied in terms not only to companies organ- 
ized under the act, but to "any existing street surface railroad com- 
pany or corporation heretofore organized for the purpose of building 
and operating a street railroad" (see section 3, quoted above), and that 
it fixed rates of fare for ail of such roads (see section 13), and also 
provided what ordinances affecting ail such roads could be enacted 
by such cities, towns, and villages. No street surface railroad com- 
pany or corporation was excepted from its provisions, and the pur- 
pose to bring them ail under its provisions could not hâve been made 
plainer. It is, of course, true that the act did not purport or attempt 
to cancel or interfère with constitutionally protected existing valid 
contracts, for that it could not do. City of Minneapolis v. M. Street 
R. Co., 215 U. S. 417, 427, 30 Sup. Ct. 118, 54 L. Ed. 259. But the 
cities, towns, and villages acting under its provisions thereaf ter, and 
granting rights, privilèges, and extensions, are presumed to hâve had 
knowledge of ail the provisions of the act, and to hâve acted with 
référence thereto. 

In Anson on Contracts, c. 2, pt. 5, p. 337, the différent ways by 
which a party may be discharged from the obligations of a contract 
are stated: 

"(1) By the performance of ail the duties undertal^en by either party and 
the satisfaction of the rights secured thereby. (2) It may be discharged by 
the opération of rules of law upon certain sets of circumstances." 
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Under the head of "Waiver" the author says (chapter 1, pt. 5, p. 
338): 

"A contract niay be diseharged by express agreement that it shall no longer 
bind either party. Tliis process is called a ^^•aiver, cancellation, or rescis- 
sion of: the contract. An agreement of tliis nature is subject to tlie rule which 
governs ail simple contracts, with regard to considération. And the considéra- 
tion for the promise o( eacli party is the abandonnient by the other of his 
rights under the contract. The rule, often stated, that 'a simple contract 
may, before breach, be waived or diseharged, without a deed and without 
considération,' must be taken to mean that, where the contract is executory, 
no further considération is needed for an agreement to rescind than the dis- 
charge of each party by the other frora his liabilitles under the contract." 

The restriction to a fare of 5 cents was inseparably connected with 
the use of horse or mule power. Then why did not the change to 
electricity, the abandonment of horses and mules as a motive power, 
and the acceptance of the improved method and consent thereto, 
operate as a waiver of the restriction as to fare so inseparably con- 
nected therewith ? 

The author further says (page 342) : 

"And it opérâtes as a rescissioii in this way: That if it does not in terms 
express an intention that the original contract should be waived, it indicates 
such an intention by the introduction of new terms or new parties. The 
change of rights and liabilitles, and conséquent extinction of those which 
before existed, forms the considération on each side for the new contract," 

And at page 346 we find the foUowing: 

"A contract may contain within itsclf the éléments of its own discharge, in 
the form of express provisions for its determinatio]i under certain circum- 
stances. Those cireumstanees may be the nonfulflllment of a specified term 
of tlie contract, the ocourretwe oi a particitlar cccnt, or the exercise by one 
of the parties of an option to détermine the contract." 

And the f ollowing : 

"The parties may introduce Into the terms of their contract a provision 
that the fulfillnaent of a condition or the occurrence of an event shall discliarge 
them both from further liabilitles under the contract. Such a provision is 
called a condition subséquent, and is well illustrated by the case of a bond, 
which is a promise subject to, or defeasible upon, a condition expressed in 
the bond." 

Can it be doubted that making the rate of fare mentioned in the or- 
dinance of 1872, and the restrictions and conditions therein contained, 
applicable to roads operated by horse and mule power exclusively, 
and to those only, operated as matter of law to render ineffective 
and inoperative such provision as to rate of fare, when the use of 
horses and mules was abandoned with the consent of the city and the 
new and improved and expensive electrical systera was installed? 

In Omaha Horse Ry. Co. v. Cable Tramway Co. (C. C.) 30 Fed. 324, 
the plaintiff company, by its charter, was given the exclusive "horse 
railroad" franchise of the city of Omaha for 50 years. It constructed 
its road. Cable roads were not then known, at least were not in 
use. Later a city ordinance granted the right to the défendant com- 
pany to construct and operate a cable road on the same streets, or some 
of them, and it undertook to do so, and plaintiff sought to enjoin it, 
255 F.— 26 
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claiming that this was an infringement of its grant. It was held, 
Judge Brewer, later of the Suprême Court of tlie United States, giv- 
ing the opinion, that it was not an interférence, and also : 

"That even If the grant of the 'horse rallroad' franchise meant a grant of 
the "Street rallroad' franchise In the contemplation of the parties, yet a grant 
of a monopoly contemplated was only of such forœs of transportatlon as 
were then known and in existence, not of such as might subsequently be 
devlsed and nsed." 

In Saginaw Gaslight Cq. v. City of Saginaw (C. C.) 28 Fed. 529, 
it was held that the grant of the exclusive right to light the city with 
gas for 30 years was not impaired by the subséquent grant to another 
Company of the right to light the city with electricity. 

Thèse cases illustrate and emphasize the wide and fundamental dis- 
tinction between the grant of a power to use horses and mules in draw- 
ing Street cars, and the subséquent grant of the power to use electrical 
power on the same roads. The changes authorized and made struck 
to the very roots of the ordinance and alleged contract, and in effect 
provided for the entire reconstruction of the roads with new and dif- 
férent equipment and modes of opération. Many of the provisions of 
the ordinance of 1872, applicable to the movement and opération of 
the old horse cars drawn by horses or mules became whoUy inappro- 
priate, and inapplicable or inefficient, when applied to the opération 
ai roads and cars operated and propelled by electricity. Not unlike 
a révolution in a government, actually accomplished by force or oth- 
erwise, when the new system and laws adopted by the new government 
are put in opération, especially with the consent of the old, it requires 
the enactment of no repealing statutes, and it is not essential that the 
new System differ in each and every respect in order to do away en- 
tirely with the old one. 

[14, 15] It has been argued and contended that, even if the ordi- 
nance of January 2, 1872, and the construction and opération of thèse 
roads thereafter, did not constitute a binding contract, or if the au- 
thorized change of power from horses and mules to electricity ab- 
rogated such contracts, assuming their existence up to that time, that 
a contract as to rates of fare exists between said railroad companies 
and the city of Binghamton because of the insertion in the consents 
granted after the act of May 6, 1884, became operative, of the require- 
ment imposed by section 4 of chapter 252 of said L,aws, and the sub- 
séquent acts on the same subject, making it mandatory upon munic- 
ipal authorities, in granting such consents to the construction and 
opération of street surface roads, to provide therein that : 

"The consent of the local authorities shall in ail cases be applied for In 
wrltlng, and when granted shall be upon the express condition that the pro- 
visions of thls act pertinent thereto shall be complied with, and shall be filed," 
etc. 

It is évident that the Législature inserted this provision in the law 
of 1884, to make certain that the cities and villages of the state did not 
grant consents to the use of their streets by street railroad corpora- 
tions, except on compliance with ail the conditions pertinent to the 
grant of such consents. This provision has nothing to do with rates 
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of fare, and is not an exaction that contracts in relation to rates of 
fare or the financial management of the road shall be entered into and 
incorporated in the consents. It is a restriction on the city and vil- 
lage authorities in granting consents. The act itself in section 13 
fixes the rate of fare absolutely. It required no contract, no agree- 
ment, no limitation in the consents granted fixing the rates of fare, 
or consenting to the rate established by law. Section 13 applied, not 
only to roads thereafter constructed, but to ail extensions of existing 
roads and necessarily to roads obtaining extensions. Nothing in the 
act of 1884 permitted or sanctioned the making of any contract as 
to the rate of fare. The fixing of rates of fare on such roads is a 
législative function exercised in the interest of the public, and when 
such function was exercised by the Législature any contract in rela- 
tion thereto fixing a rate would hâve been unlawful and void. The 
making of such contracts would be contrary to the public policy of 
the State and evidenced by the gênerai act of 1884, and subséquent acts 
whereby the Législature of the state proceeded to assert and exercise 
its povi^er in this regard. See Gulf, C, etc., Ry. Co. v. Hefley, 158 
U. S. 98, 15 Sup. Ct. 802, 39 L. Ed. 910; Texas & Pac. R. Co. v- 
Mugg, 202 U. S. 242, 26 Sup. Ct. 628, 50 L. Ed. 1011; Armour 
Packing Co. v. United States, 209 U. S. 56, 28 Sup. Ct. 428, 52 L. Ed. 
681 ; Nevir Haven R. R. Co. v. Interstate Com. Com'n, 200 U. S. 361, 
26 Sup. Ct. 272, 50 L. Ed. 515 ; 1 Page on Contracts, p. 177. It is a 
gênerai principle that when the state, or the nation, has power to reg- 
ulate and control a matter by law, until it does act parties are at liberty 
to contract with référence thereto, but when it does act and covers 
the subject the statute absolutely and exclusively controls. 

State has Assumed to Control Rate of Fare. 
[16] In and by the act of May 6, 1884, and from that time to the 
présent, the state of New York has exercised its power to fix rates 
of fare on street railroads. See Railroad Law of 1890; section 1, 
c. 688, Laws of 1897. Chapter 688 of Laws of 1897, amended section 
101 of chapter 565 of the Laws of 1890 (as amended by chapter 676 
of the Laws of 1892), by adding thereto the following: 

"The Ijftglslature expiessly reserves the right to regulate and reduce the 
rate of fare on any railroad constructed and operated wholly or in part under 
such chapter or under the provisions of tliis article." 

The présent law, derived from the law of 1890, section 101, as 
amended in 1897, reads as follows: 

"No corporation construeting and operating a railroad under the provi- 
sions of this article, or of chapter 252 of the Laws of 1884, shall charge any 
passenger more than flve cents for one continuons ride from any point on its 
road, or on any road, Une or brandi operated by it, or under its control, to any 
other point thereof , or any Connecting branch thereof , within the limits of any 
incorporated city or village. Not more than one fare shall be charged within 
ihe limits of any such city or village, for passage over the main line of road 
and any branch or extension thereof if the right to coustruct such branch or 
extension shall hâve been acquired under the provisions of such chapter or of 
this article ; except that in any city of the third class, or incoiporated vil- 
liige, it shall be lawful for such corporation to charge and collect as a maxi- 
mum rate of fare for each passenger, ten cents, where such passenger is car- 
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ried in a car which overeomes an élévation of at least four hundred and flfty 
feet wlthin a distance of one and a half miles. Thls section shall not apply to 
any part of any road constructed prlor to May 6, 1884, and then in opération, 
unless the corporation owning the same sliall liave acqulred the rlght to ex- 
tend sucli road, or to construct branches thereof under such chapter, * » * 
in whi(;h event its rate of fare shall not exceed Its authorlzed rate prior to 
such extension. The Législature expressly reserves the rlght to regulate and 
reduce the rate of fare on any railroad constructed and operated wholly or in 
part under such chapter or under the provisions of thls article ; and the pub- 
lic service commission shall possess the same power, to be exerclsed as pre- 
scribed in the public service commissions law." Consol. Laws, c. 49, § 181. 

This provides, as did the act of 1890, that: 

"Thls section shall not apply to any part of any road constructed prlor to 
May 6, 1884, and then in opération, unless the corporation oioning same shall 
hâve ar.quircA the right to extend such road, or to construct branches thereof 
under such chapter," etc. 

And then foUows the réservation. 

August 25, 1903, the city of Binghamton by résolution duly and ex- 
plicitly authorized the Binghamton Railway Company, the défendant, 
which then owned and operated ail of the roads, to extend its road 
across the Tompkins Street bridge and along Tompkins street upon 
and subject to certain conditions, viz. a contract of April 26, 1892, re- 
lating to the amount the railroad company was to pay towards pave- 
ments, aiso certain provisions of article 4 of the act of June 7, 1890, 
known as the Railroad Law. 

By the consoHdations and mergers as shown the road of the de- 
fendant had become one road, and in applying for and obtaining bene- 
fits and privilèges it was acting as a corporation, and the city in grant- 
ing such extensions, etc., was granting it to the Binghamton Railway 
Company, and the resolution so expressly states, viz. : 

"Whereas, the Binghamton Railvray Company did on the 25th day of July, 
1903, apply * * * for consent to extend, construct, operate and malntaln: 
• * * Résolved, In considération, * * • tiie consent of the common 
councll of the elty of Binghamton, N. ï., Is hereby glven, pursuant to lavf, 
to the Binghamton Railway Company to extend, construct, operate and maln- 
tain," etc., such extensions. 

While it may be that each of the corporations existed and had not 
been wound up or dissolved, ail the property and property rights, 
etc., had become the property of the Binghamton Railway Company, 
the présent défendant, and it was acting in the premises, and the city 
was dealing with it, and not with some part of it, or some one of the 
old corporations. I think it very clear that the city, by its common 
council, not only recognized the right of the Législature to fix fares 
for a ride on ail the varions lines thereafter, but by its action assented 
thereto. When such extension was granted, the entire line within the 
city by its consent came under the gênerai Railroad Law. 

It will be noticed that article S of chapter 481 of the Laws of 1910, 
chapter 49 of Consolidated Laws, known as the Railroad Law (sec- 
tion 170), and now in force, provides: 

"The provisions of this article shall apply to every corporation which, under 
the provisions thereof, or of any other law, has constructed or shall construct 
or operate, or has been or shall be organized to construct or operate, a street 
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snrfiice railvoail, or any extension or extensions, brancli or branches thereof, 
for public use in tlie conveyance of persons and property for compensation, 
upon and along any street, avenue, road, liighway, or private property, In any 
City, town or village, or in any two or more civil divisions of tlie state, and 
every siicJi conioration must eomply witli tlve provisions of tliis article." 

It also has the same provisions as before quoted, giving power to 
pass ordinances, and excludes the enactment of an ordinance as to 
rates of fare. 

In Milwaukee Electric Railway & L- Co. v. Railroad Commission 
of Wisconsin, 238 U. S. 174, 35 Sup. Ct. 820, 59 h. Ed. 1254, the court 
held not only that "the fixing of rates which may be charged by pubHc 
service corporations [in this case a street car corporation] is a lég- 
islative function of the state," but that the grant or surrender of that 
power to the municipality cannot lightly be assumed or presumed. 
If such grant or surrender is made, it must be made in plain and un- 
equivocal ternis. The court quotes with approval the language of Mr. 
Justice Moodv in Home Tel. Co. v. Los Angeles, 211 U. S. 265, 273, 
29 Sup. Ct. 50, 52 (53 E. Ed. 176), viz. : 

"The surrender, by contract, of a pov^er of government, though in certain 
well-defined cases It may bo made by législative authority, is a very grave 
act, and tlie surrender itself, as vv'ell as the authority to niake it, must be 
closoly scrutinlzed. No other body tlian the suprême législature (in this case, 
the Législature of the state) lias the authority to malce such a surrender, un- 
ies» the authority is clearly delegated to it by the suprême législature. Tho 
gênerai powers of a municipality or of any other politlcal subdivision of tho 
state are not sutTicient. SpcHfk; authority for that piirpose is required." 

The Railroad Act of 1850, in section 28, subd. 9, conferred on the 
railroad company power "to regulate the time and manner in which 
passengers and property shall be transported, and the compensation 
to be paid therefor; but such compensation, for any passenger and 
his ordinary baggage, shall not exceed three cents per mile." But in 
section 33 of the same act the power to "alter or reduce the rate of 
freight, fare, or other profits," etc., was e.vpressly reserved. The gên- 
erai act of 1884 (chapter 252), as seen already, restricts ordinances 
to rate of speed, mode of use of tracks, and removal of ice or snow, 
and contains no surrender or délégation of authority to fix or regulate 
rates of fare. 

I think it clear that ail of thèse roads hâve come under and are 
subject to the gênerai railroad laws, and that there is no contract in 
force which prevents the Public Service Commission from now es- 
tablishing or authorizing the fixing of rates of fare thereon, considered 
as one line. 

In Milwaukee, etc., v. Railroad Commissions, etc., 238 U. S- 174, 35 
Sup. Ct. 820, 59 L. Ed. 1254, decided in 1915, the court called spécial 
attention to the fact that in Cleveland v. Cleveland City Ry., 194 U. 
S. 517, 24 Sup. Ct. 756, 48 L. Ed. 1102, the Ohio courts had specific- 
ally held that the acceptances of ordinances of the character speci- 
fied constituted a binding contract, and the -statute of Ohio was set 
forth and held to specifically authorize a binding contract for the pe- 
riod of time named. Section 3443 of the Ohio statute provided: 
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"Counctl, etc., may Fix Ternis and Conditions. — Oouncll or the eommlsslon- 
ers, as the case may be, sliall hâve the power to flx the terms and conditions 
upon vvhich such [street] railways may be construeted, operated, extended, and 
Consolidated." 

Hère was found the express législative grant of the necessary power 
to contract. 

In Minneapolis v. Minneapolis Street Ry., 215 U. S. 417, 30 Sup. 
Ct- 118, 54 L. Ed. 259, the ordinance which was held to constitute a 
binding contract as to rates of fare was specifically valida tedby a sub- 
séquent act of the Législature. 

In Milwaukee Ry. v. Wisconsin R. R. Comm., supra, the court 
quotes and approves the language of the Chief Justice in Manitowoc 
V. Manitowoc & N. T. Co., 145 Wis. 13, 129 N. W. 925, 140 Am. St. 
Rep. 1056, viz. : 

"No spécifie authority having been conferred on the clty to enter into the 
contract in question, the right of the state to interfère whenever the public 
weal demanded was not abrogated. The contract remalned valid between the 
parties to it until such time as the state saw fit to exercise Its paramount au- 
thority, and no longer. To this extent, and to this extent only, is the con- 
tract before us a valid subsisting obligation." 

I cannot assent to the proposition, in view of the décisions, that 
where such ordinances as we find in the instant case were passed and 
consents granted under statutes reserving the power in the Législature 
to alfer or change rates, etc., that the acceptance of the conditions im- 
posed by the municipality constituted a valid and binding contract 
for ail time, or during the life of the charter. It seems to me the sur- 
render of power, if there was such surrender, was for a limited period 
only; that is, that the contract remained valid between the parties 
to it until such time as the state should see fit to exercise its para- 
mount authority, and no longer, and using the quotation, and applying 
it to this case, the contract remained valid between the parties to it 
until such time as the state saw fit to exercise its paramount author- 
ity, and no longer. The authority of the state of New York in the 
premises bas not been surrendered, and it bas not approved or vali- 
dated any of the alleged ordinances or contracts. The state f rom time 
to time bas asserted its paramount authority by new législation on the 
subject, and the municipality has recognized and acted under and 
availed itself of such new législation by granting extensions of Unes 
of roads, obtaining benefits, and otherwise, and the railroad has also 
recognized the validity of such laws and has availed itself of their 
provisions. Neither party has questioned the paramount power and 
authority of the state in the premises. 

In Freeport Water Co. v. Freeport City, 180 U. S. 587, 600, 21 
Sup. Ct. 493, 498 (45 L. Ed. 679), the question was as to the construc- 
tion of a statute by which the city council was authorized to contract 
with any person or corporation to construct and maintain waterworks 
"at such rates as may be fixed by ordinance, and for a period not ex- 
ceeding thirty years." The court held: 

"The words 'fixed by ordinance' may be construed to mean by ordinance 
once for ail to endure during the whole period of 30 years, or by ordinances 
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from time to tiiiie as might be deetned necessary. Of tlie two constructions, 
that must be adapted which is most favorable to the public, not that one 
whicli would so tie the hands of the council that the rates eould not be ad- 
justed as justice to loth parties might require at a particular time." 

So the court held that the action of the council in reducing and 
charging the rate from that fîrst established under and by a new or- 
dinance enacted by it was justified. A vaUd con tract binds both par- 
ties, if it binds either, and in that case under the holding of the court 
the water company itself could hâve applied to the Législature for an 
increase of rate, and the L/Cgislature could hâve granted it or author- 
ized it. 

In the instant case, under the act of 1850 (chapter 140, § 28, subd. 
9, and section 33), while the city could enact an ordinance "to * * * 
regulate the compensation to be paid therefor" (transportation of per- 
sons), by section 33 the Législature expressly reserved and retained 
the power to "alter or reduce the rate of freight, fare," etc. This it 
can do at any time. The consents were given and the road constructed 
subject to the act of 1850, and ail its provisions must be read in con- 
nection M^ith the ordinance. The ordinance could not, legally, be broad- 
er than the délégation or surrender of authority made by the Législa- 
ture. 

[17] Matter of Quimby v. Public Service Commission for Second 
District, 223 N. Y. 244, 119 N. E. 433, is urged as décisive hère. 
Notwithstandtng the strong dissent in that case, it must be accepted 
as the law of the state of New York as to the power of the Public 
Service Commission in the Second District. Has the case any décisive 
application in the instant case? 

The New York State Railways (a street surface railway), a corpo- 
ration, applied to the Public Service Commission for an order au- 
thorizing it to increase its rate of fare in the city of Rochester from 
fîve to six cents. It was held that there was a valid and subsisting 
contract between the railroad and the city providing that a fare of 5 
cents only could be charged, and that the Public Service Commission 
had not been granted the power by the Législature to increa^se the 
fare with such contract existing, even if the Législature had reserved 
and retained to itself such power; that is, power to change or ignore 
the contract. Whether such power had been retained was not de- 
cided ; the court saying : 

"It is, however, unnecessary, and therefore improper, to décide at this time 
what the limits of législative power are in this connection. The délégation 
of législative power to commissions and other administrative ofHcers and 
boards need not be assumed. If the gênerai words from which such délégation 
may be inferred are not reasonably so eonstrued. In the absence of clear and 
deflnite language, conferring without ambigulty jurisdiction upon the Public 
Service Commission to increase rates of fare agreed uiwn by the street rail- 
road and the local authorities, we sliould not unneeessarily hold that the Lég- 
islature has intended to delegate any of its powers in the matter, whatever Its 
powers may be." 

The court then goes on to say that three courses in fixing rates are 
open to the Législature, viz. : To itself prescribe the rates ; to dele- 
gate the power to the commission; to leave the matter to agreement 
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between the railroad company and the local authorîties — and that by 
plain words the Législature bas conferred on the Public Service Com- 
mission power to regulate rates fixed by statute, but has used no word 
or words disclosing an intent in so doing to deal with the matter of 
rates fixed by agreement between the railroad company and the local 
authorities. 

However great the doubt expressed as to whether the Législature 
had reserved the power to regulate the fares, increase or diminish 
them, I think it settled that it is not ne^jessary for the L,egislature in 
fixing fares, or providing for consents to the use of streets by cities, 
to resen'^e any such power. It is reserved, or rather is not parted with. 
The power to regulate, etc., cannot be granted away or abrogated or 
abdicated by the Législature. This is settled in Union Dry Goods Co. 
V. Georgia Public Service Corporation, 248 U. S. 372, 39 Sup. Ct. 117, 

63 L. Ed. , decided January 7, 1919, by the Suprême Court of the 

United States. In that case the Georgia Public Service Corporation 
contracted with the Union Dry Goods Company for the term of 
five years to supply it with electric light and power at fixed rates. 
The parties acted under and pursuant to this contract for two years, 
when the Railroad Commission of Georgia made the following order, 
viz. : 

"Ordered, that on and after March 1, 1914, and untll the further order of 
the commission, the following schedule of rates shall be the maximum schedule 
of rates to be chargea by the Georgia Public Service Corporation" 

— and then foUowed the rates complained of, and which the Union 
Dry Goods Company refused to pay, setting up its contract. The 
court, in affirming a judgment upholding the validity of the order, said : 

"The plalntlff in error did not assert In its pleadings, or offer évidence tend- 
ing to prove, that thèse commission rates were unreasonable, but complained 
onlv that they were higlier thtun the oontraet rates, and for this reason, it 
argued, that to give effect to the order, as the state Suprême Court did, vio- 
lated the provisions oj the Constitution referred to. 

"The presumptlon of law is in favor of the validity of the order, and the 
plaintlff in error did not deny, as It could not successfully, that capital In- 
vested in an electric light and power plant to supply electriclty to the inhabi- 
tants of a dty is devoted to a use in which the public has an interest which 
justifies rate régulation by a state in the exercise of its police power. Munn 
V. Illinois, 94 U. S. 113 [24 U Ed. 77] ; Budd v. New York, 143 U. S. 517 [12 
Sup. Ct. 468, 36 L. Ed. 247] ; German Alliance Ins. Co. v. Lewis, Superlntend- 
ent of Insurance of the State of Kansas, 233 U. S. 389, 407 [34 Sup. Ct 612, 
58 Z,. Ed. 1011, U R. A. 1915C, 1189]. 

"Thus it will be seen that the case of the plaintiŒ in error is narrowed to 
the claim that reasonable rates, fixed by a state in an appropriate exercise of 
its police power, are invalid for the reason that, if given effect, they will 
supersede the rates designated in the private contract between the parties to 
the suit, entered into prior to the making of the order by the Railroad Com- 
mission. 

"Bxcept for the seriousness with which this claim has l>een asaerted and is 
now pursued into this court, the law with respect to it would be regarded as 
so settled as not to œerit further discussion. 

"That private contract rights miist yield to the public welfare, where the 
latter is approprlately declared and deflned and the two conflict, has been 
often decided by this court Thus in Manigault v. Springs, 199 U. S. 473, 480 
[26 Sup. et. 127, 130 (50 L. Ed. 274)], it was declared that: 

" 'It is the settled law of this court that the interdiction of statutes lia- 
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palring the obligation of contracts does not prevent the state from' properly 
exercislng its police powers 'for the good of the public, though contracts pre- 
viously entered Into between indivlduals may thereby be aflected.' 

"This on authority of many cases whieh are cited. 

"In Hudson Water Co. v. McOarter, 209 U. S. 349, 357 [28 Sup. Ct. 529, 531 
(52 L. Ed. 828),], it is said that: 

" 'One whose rights, such as they are, are subject to state restriction, can- 
not remove them from the power of the state by making a contract about 
them. The contract wlU carry with it the inflrmity of the subject-matter.' 

"In h. & N. K. B. Oo. V. Mottiey, 219 V. S. 467, 482 [31 Sup. Ct. 266, 27(^ 
(55 L. Ed. 297,( 34 I>. R. A. [N. S.] 671)], this is quoted with approval from 
Knox V. Lee, 12 Wall. 457, 550, 551 [20 L. Ed. 287], viz. : 

" 'Contracts must be understood as made in référence to the possible exer- 
cise of the rightful authority of the government, and no obligation of a con- 
tract can extend to defeat the legitlmate government authority.' 

"In the same report, in Chicago, B. & Q. R. E. Co. v. McGuire [219 U. S.] 
567 [31 Sup. et 362, 55 L. Ed. 328], it is sald : 

" 'There is no absolute freedom to do as one wills or to contract as one 
chooses. The giiaranty of liberty does not wlthdraw from législative supervi- 
sion that wlde department of activity which consists of the making of con- 
tracts, or deny to government the power to provide restrictive safeguards. 
Liberty implies the absence of arbltrary restraint, not immunity from reason- 
able régulations and prohibitions imposed in the Interests of the communlty.' 

"In Atlanta Coast Llne R. B. Co. v. Goldsboro, 232 U. S. 548, 558 [34 Sup. 
Ct 364, 368 (58 L. Ed. 814)], the court said: 

" 'It is settled that neither the "contract" clause uor the "due process" 
clause has the effect of overrlding the power of the state to establlsh ail régu- 
lations that are reasonably necessary to secure the health, safety, good order, 
eomfort, or gênerai welfare of the coromunity ; that this power can neither be 
abdicated nor bargained away, and is inaliénable even by express grant ; and 
that ail contract and property rights are held sub.lect to its fair exercise.' 

"And in Rail & River Ooal OOi v, Ohio Industrial Commission, 238 U. S- 
33S, 349 [35 Sup. Ct. 359, 362 (59 L. Ed. 607)], the state of the law upon the 
subject is thus aptly described : 

" 'This court has so often affirmed the right of the state in the exercise of 
its police power to place reasonable restraints, liUe that hère involved, upon 
the freedom of contract, that we need only to refer to some of the cases in 
passing.' 

"Thèse décisions, a few from many to like efCeet, should sufHce to satlsfy the 
most skeptical or belated investigator that the right of priva te contract must 
.yield to the exigencies of the public welfare when determlned in an appro- 
priate manner by the authority of the state, and the Judgment of the Su- 
prême Court of Georgia must be affirmed." 

It follows that the power of the Législature of the state of New 
York in the instant case is unimpaired, and even if there were at 
one time contracts in existence as to rates of fare, they do not inter- 
fère with the right of the state itself to increase or diminish the rates. 

[18, 19] However, this does not cover the proposition of the Quimby 
Case, supra, that the I/egislature of the state of New York has not 
conferred authority on the PubUc Service Commission to regulate or 
increase rates of fare on street railroads in those cases where a vahd 
contract is in force. Hence the necessity in this case of determinmg 
whether or not one or more vaUd subsisting contracts exist between 
the city of Binghamton and the raiiroad company as to rates of fare 
of such a nature and character as deprives the Pubhc Service Com- 
mission of jurisdiction in this matter. 

In City of Englewood v. Denver & South Flatte Railway Co., 248 
U. S. 294, 39 Sup. Ct. 100, 63 L. Ed. , decided by the Suprême 
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Court of the United States January 7, 1919, the city of Englewood 
while a town — that is, before its incorporation as a city — ^granted a 
franchise to the Denver & South Platte Railway Company to operate 
its railway and charge certain fares, provided it would arrange for 
passengers on its road to be transported without extra fare over the 
line of the Denver City Tramway Company from a point of connec- 
tion, and in a like manner for passengers on that company's line to be 
carried over the line of the Denver & South Platte Railway Company 
without additional charge. The last-named railroad company (Denver 
& South Platte) opérâtes its street railway under that franchise, which 
it accepted, but does not comply with the terms of the agreement; 
its défense being that the said tramway company charges 5 cents, the 
maximum fare allowed, for its part of the service, so that the South 
Platte Railway Company, défendant in the suit, gets nothing, and that 
it had filed a schedule of rates with the state Public Utilities Commis- 
sion (as required by it), which had become its established rates and 
charges. The suit was instituted to compel the défendant to comply 
with its agreement under which it operated. On demurrer to the bill 
the Suprême Court of the state of Colorado held that : 

"The town, at least. deriving Its powers from législative grant, oould 
inake no contract of thls sort that icas not suiject to control iy the Législa- 
ture; that the Public Utilities Commission had heeii mithorised Vy the Lég- 
islature to repulate the matter in contronersy ; that it had done so, and that 
the proceeding (to compel the Denver & South Platte Kailway Company to 
carry out Its cofitraet) should be dlsmlssed." 

The Suprême Court said: 

"Of course we do not go behlnd the décision of the court that the matter In 
controversy was subject to régulation by the commission and was regulated 
by It In due form if the state could conf er that power. The plalntiff says that 
the state eould not confer it slnce to do so would impair the obligation of a 
contract. Upon that point we agrée with the court bclow that elearer lan- 
guage than can be found in the state laws and this ordinanee must be used 
before a public service Is withdrawn from publie control. Milwaukee Electric 
Ry. & Light Co. v. Railroad Commission of Wlsconsln, 238 U. S. 174, 180 [35 
Sup. et. 820, 59 L. Ed. 1254]. The cases generally are cases where the rail- 
road or other company sets up contract rigbts agalnst the elty. W'hether, 
tvhen the railroad consent», a Législature would not hâve, ail the power that 
the oitv oould hâve to modifi/ even a constitutionally proteoted contract, need 
not fie con»idered hère." 

Hère, again, we hâve a case where it is conceded the Législature of 
the state had conferred on the Public Utilities Commission the neces- 
sary power to act in the matter and deal therowith. But it is intimated 
very strongly that when, as in the instant case, a city is authorized by 
the Législature to consent to the construction and opération of street 
car Unes on its public streets, and such consents are given, and actual 
contractual relations are entered into, which hâve the protection of 
the constitutional provisions, the Législature itself , zvith the consent of 
the railroad, may abrogate or disregard such contracts without the con- 
sent of the city. In other words, the Législature may not bargain 
away its power, or abdicate in those matters relating to the police 
power of the state, to which the fixing of rates to be charged 
by a public utilities corporation belongs. Thèse powers are inalien- 
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^le even by express grant of the Législature. Atlanta Coast Line 
R. R. Co. V. Goldsboro, 232 U. S. 548, 558. 34 Sup. Ct. 364, 58 L. Ed. 
721, supra. 

I am not to be understood as assenting to the holding in the Quimby 
Case, supra, that the I^egislature of the state of New York has not and 
did not intend to conf er on the Public Service Commission f uU power 
and authority to regulate and increase rates of fare on ail railroads in 
the State, including ail street car lines, when the facts found by such 
commission were sucli as to bring such railroad within its provisions. 
As I read the Quimby Case the court places its décision on the ground 
stated : 

"But our Constitution, by requiring the consent of the local avitUorlties, 
recognizes that our municipalities are pro tanto independent of législative 
control, exercising some fragment of power, othervvise législative in character, 
which lias been thus irrewoabl]/ transferrea hy the fundamental law (inean- 
Ing the Constitution) from the I>egislature to the locality." 

Of course, if the framers of the state Constitution of the state of 
New York in fact destroyed the integrity of the state as a state pos- 
sessing ail the sovereignty of an independent state as to fixing fares 
on street railways, and hâve made each city and village an independent 
sovereignty in such matters, then the state and its Législature has 
nothing further to do with the matter, and the local authorities are 
suprême in the matter of fares on street railroads. As I read the con- 
stitutional provision, it neither grants nor surrenders to the local au- 
thorities any suprême or paramount power or sovereignty. It merely 
forbids the Législature to enact a law authorizing the construction or 
opération of a street railroad, except such law provides for two things : 
(1) The consent of the owners of one-half in value of the property 
bounded on that portion of a street or highway upon which it is 
proposed to construct and operate such road ; and (2) the consent of 
the local authorities having the control of the street or highway on 
which it is proposed to construct and operate such road. If the law 
contains such provisions, it is a valid law ; and if it does not, it is 
an invalid law. This constitutional restriction on législation has noth- 
ing to do either with rates of fare or with a surrender or abandonment 
of sovereignty by the state to the local authorities, and it says nothing 
as to the making of contra cts when consents are obtained which shall 
bie beyond the power of the Législature. 

Undoubtedly the people of a state may by its Constitution surren- 
der power to local authorities, but the language to that end should 
be plain and unequivocal. See cases cited as to surrender of législa- 
tive powers. In fact, the consent of the property owners is not neces- 
sary, for the Constitution itself says, if they do not consent, the court 
may say, through commissioners and a confirmation of their finding, 
whether or not the road ought to be constructed and operated. If the 
local authorities do not consent, the road cannot be constructed and 
operated, if objection is made. No requirement is imposed on the 
local authorities. The local authorities are granted no power whatever 
by this constitutional provision. Article 3, § 18, as amended in 1875. 
The section is headed : 
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"Cases In Whlch Prîvate and Local BlUs shall Not be Passed ; Restrictions 
as to Laws Authorizing Street Eailroads." 

By its original charter the city of Rochester is given povver "to con- 
tract and be contracted with." Laws 1907, c. 755, § 2. It is a légis- 
lative grant of power pure and simple, and is subject to the control of its 
grantor, the Législature. The right and power of the local authorities 
to consent or not consent remain unaffected. The powers of the local 
authorities are neither greater nor less than they were bef ore the adop- 
tion of this section 18 of article 3 of the Constitution. And the Con- 
stitution of the State of New York says nothing about power in the 
local authorities to make contracts respecting fares or otherwise when 
granting consents. If such contracts are made, they are subject to 
the paramount sovereignty of the state. The Législature is not pro- 
hibited to impair them in such cases as this. See cases cited. 

I cannot conceive of a broader jurisdictional power than that con- 
ferred by the Public Service Commissions Law (subdivision 1, § 49, as 
amended by Laws 1911, c. 546, § 1), of New York, which, so far as 
pertinent, reads as follows: 

"Rates and Service to 6e Fixée l>y the Cormiiission. — 1. Wlienever either 
commission sliall be of opinion, after a bearing had upon its own motion or 
iipon a uomplaint, tbat tJie rates, fares or charges demanded, exac-ted, charged 
or collected by any common carrier, railroad corporation or street railroad cor- 
poration sub.i'ect to its jurisdiction for the transportation of persons or prop- 
erty within the state, or that the régulations or praetices of such common car- 
rier, railroad corporation or street railroad corporation afl'ecting such rates 
are unjust, iinreasonable, unjustly discriminatory or unduly preferential, or 
in any wise in violation of any provision of law, or that the maximum rates, 
fares or charges, ehargeable by any such common carrier, railroad or street 
railroad corporation are insufflcient to yield reasonable compensation for the 
service rendered, and are unjust and unreasonable, the commission sliall 
with due regard among other things to a reasonable average return upon the 
value of the property actually used in the public service and to the necessity 
of making réservation out of ineoiue for surplus and contingencies, déter- 
mine the just and reasonable rates, fares and charges to be thereafter ob- 
served and in force as the maximum to be cliarged for the service to be per- 
formed, notwithstanding that a higher rate, fare or charge bas been hereto- 
fore anthorised 6?/ statute, nnd shall &x the same by order to be served upon 
ail common carriers, railroad corporations or street railroad coiT>orations by 
whom such rates, fares and charges are thereafter to be observed." 

The opinion in the Quimby Case concèdes that the New York State 
Railways (involved there) was within the jurisdiction of the Public 
Service Commission, so far as rates of fare û.red "by statute" were 
concerned, but the décision asserts that, as the rates of fare in that 
case were ûxed by contract between the city of Rochester and the 
Railways Company, the Public Service Commission was without juris- 
diction to change the rate of fare; in short, that when rates of fare 
are fixed by agreement between a city and the railroad company, the 
Public Service Commission has no jurisdiction. If there be any such 
limitation on jurisdiction, it must be found in the words "notwithstand- 
ing that a higher rate, fare, or charge has been heretofore authorized 
by statute," and by the words "or in any wise in violation of any pro- 
vision of law." Thèse words last quoted are clearly disjunctive, and 
it is not to be implied that the preceding and following words refer 
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to rates or fares fixed by some statute and exclude those fixed by 
agreement, and which agreements, if made, are and must be "authorized 
by statute." The last words quoted evidently refer to cases where 
the Législature has fixed a rate and it is desired to reduce that rate, 
and hence the power is given to reduce a rate so fixed in explicit terms. 

However, the holding in the Quimby Case is controUing as to the 
proper interprétation of the statute quoted, as there is no décision of 
the Suprême Court of the United States to the contrary. When the 
highest court of a state has interpreted a statute of such state, that 
interprétation is accepted by the Suprême Court ; no infringement of 
the Constitution of the United States being involved, except when tha 
Suprême Court has itself first passed thereon. This court is bound by 
the Quimby Case, as is the Public Service Commission of the state, 
Equitable Life Assurance Soc. v. Brown, 213 U. S. 25, 43-^5, 29 Sup 
Ct. 404, 53 L. Ed. 682 ; Peters v. Broward, 222 U. S. 483, 492, 32 Sup 
Ct. 122, 56 E. Ed. 278 ; Hunter v. Pittsburgh, 207 U. S. 161, 28 Sup 
Ct. 40, 52 E. Ed. 151 : Ughbanks v. Armstrong, 208 U. S. 481, 28 Sup 
Ct. 372, 52 E. Ed. 582 ; Eindsley v. Natural Carbonic Cas Co., 220 U, 
S. 61, 31 Sup. Ct. 337, 55 E. Ed. 369, Ann. Cas. 1912C, 160; Virginia- 
CaroUna Co. v. Kirven, 215 U. S. 252, 30 Sup. Ct. 78, 54 L. Ed. 179 
Brown Forman Co. v. Kentuckv, 217 U. S. 563, 30 Sup. Ct. 578, 54 
E. Ed. 883 ; and see 40 E R. A. (N. S.) 380, 398, 402. 

This case and the action of the Public Service Commission, in view 
of the Quimby Case, must rest on the proposition that no valid bind- 
ing contract as to and fixing rates of fare on the line of the Bingham- 
ton Railway Company is now in force. 

That no such contract is in force is the conclusion reached and 
stated above. If this conclusion is correct, there is no obstacle in the 
way of favorable action by the Public Service Commission, for, as 
stated, the necessity in view of the facts is obvions. It is plain that 
the maximum rate of fare chargeable by the Binghamton Railway Com- 
pany under the statutes to which référence has been made is not only 
unjust and in fact, confiscatory, but is insufficient to yield reasonable 
compensation for the service rendered, and is unjust and unreasonable, 
and that, therefore, the commission should exercise its power in the 
premises and détermine the just and reasonable rates, fares, and charg- 
es to be hereaf ter observed and in force as the maximum to be charged 
by said railway compau)' for the service to be performed. This court 
is at liberty to recommend to its receiver that he respectfuUy request 
the fixing of a certain fare, inasmuch as such receiver is but the arra 
of the court itself. 

This court, in view of the facts and existing conditions, which are 
liable to continue, and so far as human foresight can détermine will 
continue for at least two years without substantial change, therefore 
authorizes and directs its receiver, William G. Phelps, to apply to the 
Public Service Commission, Second Division, for an increase of fare 
f rom 5 cents to 6 cents during the continuance of the war and for two 
years thereafter, and to incur the necessary expense of such applica- 
tion. 

The following figures should be presented hère, viz. : 
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Since 1914, the operating expenses of the Binghamton Railway Com- 
pany, this défendant, hâve increased from $321,473.32 to $446,545.26 
in 1917, an increase of $125,071.94. 

During the first six months of 1918, such expenses increased $31,- 
173.82 over such expenses for the first six months of 1917. 

During the first six months of 1918, the revenues of this road de- 
creased $27,525.36 as compared with the corresponding period of 1917. 

During the first six months of 1918, the Binghamton Railway Com- 
pany, this défendant, had a déficit of $18,748.27, as against a surplus 
of $60,682.27 for the corresponding period of 1917. 

During the four years last past the taxes levied against the défend- 
ant Company hâve been as follows: 1914, $16,200; 1915, $18,000; 
1916, $21,000; 1917, $30,800; 1918, $41,255.65. 

Due to advance in priées, the expenditures of the railroad company 
hâve increased from $28,263.27, in 1914, to $104,701.65, in 1917. 

The defendant's necessary outlay for materials used in repairs îs 
about $50,000 per year. 

The défendant company has been under the necessity of making four 
increases in wages during the three years last past — the fourth in- 
crease in Qctober, 1918. 

The receiver appointed by this court toolt possession of the road on 
the lOth day of October, 1918. His receipts from opération of the 
road and lighting plant from October 10, 1918, to October 31, 1918, 
and his necessary disbursements for the bare expenses of running the 
road for the same period of time, were as follows : 

Receipts. 

Cash on hand October 10, 1919 ? 2,461.09 

Beceipts, October 10 to October 31, 1918 27,229.63 

$29,690.72 
Disbursements. 

Expenses of opération paid during and for same period. .$25.291.14 

Coal purchased and used, not paid for 4,500.00 29,791.14 

Delicit $100.42 

This is the resuit of keeping the road running for that period of 21 
days. 

There were no payments on interest on bonds or other obligations, 
taxes, insurances, or any existing indebtedness or claims for damages, 
or betterments, or necessary gênerai repairs. 

There are three sets of bonds outstanding against the Binghamton 
Railway Company secured by mortgage, viz. : 

On Bingliamton, Lestersliire & Union $ 147,000.00 

Interest at 5 per cent. 
On Bingliamton Eallroad Company 502,000.00 

Interest at 5 per cent. 
On Binghamton Railway Company (first consolidation)..., 1,813,000.00 

Of thèse .f68,000 are in escrow. 

Interest at 5 per cent. 
The défendant ovves for steel cars 63,000.00 

On car trust eertificates. 

Tlie note indebtedness of the défendant is 197,948.00 

It owes on open account 76,691.13 
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The interest on the most of this indebtedness, and payable semi- 
annually, is past due. 

It bas been stated already that this financial condition has not re- 
sulted from waste, extravagance, overcapitalization, excessive salaries, 
or bad management. As heretofore stated, to continue to operate this 
road under présent conditions at the présent rates of fare, fixed by 
the statutes referred to, is impossible, as it will resuit in defaults on 
the mortgages and foreclosures. 

[20] The rates now established and charged and chargeable under 
such statutes are also confiscatory. See the following authorities: 
Stone V. Farmers' Loan & Trust Co., 116 U. S. 307-331, 6 Sup. Ct. 
334, 388, 1191, 29 L. Ed. 636; Dow v. Beidelman, 125 U. S. 680, 8 
Sup. Ct. 1028, 31 L. Ed. 841-843; St. Louis & San Francisco R. Co. 
V. Gill, 156 U. S. 649, 15 Sup. Ct. 484, 39 L. Ed. 567; Cotting v. God- 
ard, 183 U. S. 97, 22 Sup. Ct. 30, 46 L. Ed. 92; Détroit United Rail- 
way Co. V. City of Détroit, 245 U. S. 673, 38 Sup. Ct. 8, 62 L. Ed. 
541, decided January 13, 1919. 

In St. Louis, etc., v. Gill, supra, the court said: 

"A State law, which establishes a tariff of rates so unreasonaWe as to 
destroy the value of the property of a railroad company, may be held to be 
unconstitutional, as taking property without due process of law. * * * As 
to whether a state law fixing the rates of fare requires a railroad company 
to do business at a loss and therefore constitutes a taking of Its property 
without just compensation or due process of law, the correct test is the 
effect of the law on the entire Une of such railroad." 

There are phases of this matter to which I hâve not called attention, 
as I am of the opinion that the Quimby Case is intended by the Court 
of Appeals to hold that the Public Service Commission is without 
jurisdiction in any case to increase or decrease a rate of fare which 
has been agreed to by the enactment of a statute fixing the maximum 
rate of fare, and followed by the granting of a consent by the mu- 
nicipality to the construction and opération of the road, and which con- 
sent spécifies the rate of fare to be charged, assuming, of course, that 
the contract made by such consent and the acceptance thereof, and by 
constructing and operating the road, has not been modified or abro- 
gated by subséquent action or agreement, and also that it is imma- 
terial to the question of jurisdiction whether or not such agreement 
or contract was subsequently ratified or approved by législative action. 

It ought to be the law, and I think it is the law, that when thèse 
several roads within the city of Binghamton became merged and Con- 
solidated pursuant to the gênerai law into the Binghamton Railway 
Company, and extensions were thereafter made, ail such contracts 
as I hâve mentioned were abrogated and annulled or became inoper- 
ative, and that thenceforth the rate of fare chargeable became that fixed 
by the gênerai law. In this case it is claimed that some six or more 
valid contracts are in existence as to rates of fare on parts of this road, 
as now Consolidated in one, and, if so, which is to control? Suppose 
ail were substantially difl^erent as to rates of fare? The final con- 
solidation resulting in the création of this défendant, the Bingham- 
ton Railway Company, was effected December 6, 1901, under the pro- 
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visions of the gênerai law then in force, and there hâve been numer- 
ous extensions of the lines since, consented to by the city. 

The défendant, Binghamton Railway Company, then became bound 
under the provisions of that law, so far as the city of Binghamton 
was concerned, to conform to the rates of fare and provisions as to 
rates of fare fixed by and found in that statute and subséquent stat- 
utes, irrespective of any prior contract or contracts or agreement or 
agreements as to rates of fare. After such consolidation and exten- 
sions the Company could not, in the city of Binghamton, operate ail 
thèse Consolidated roads and extensions as one road, and still charge 
and collect a fare of 5 or more or less cents for a continuons ride 
within the city on each of thèse roads as fixed and provided by the 
alleged contracts. Thereafter it was to charge a single fare, fixed 
by statute, not by contract, for a continuons ride over those lines with- 
in the city of Binghamton. The subséquent législation is to the same 
eiïect as to rates of fare. So far as necessary the statutes on this 
subject hâve been quoted hereinbefore. To ail this the city of Bing- 
hamton bas assented. It bas availed itself of the terms and benefits 
of the consolidation, and of the law under which made, and I think the 
alleged contracts bave been abrogated by mutual consent. In Knox 
V. Lee, 12 Wall. 457, 550, 551, 20 L. Ed. 287, cited and approved in 
Louisville & Nashville R. R. v. Mottley, 219 U. S. 482, 31 Sup. Ct. 
270, 55 L. Ed. 297, 34 L. R. A. (N. S.) 671, the Suprême Court said: 

"Long before tlie above cases were decided it was said in Knox v. Lee, 12 
Wall. 457, 550, 551 [20 L. Ed. 287], that, 'as in a stjite of civil society, proper- 
ty of a citizen or subject is ownershlp, subject to the lawful demauds of the 
sovereigii, so contracts niust be understood as made in référence to thé possi- 
ble exercise of the rightful authority of tlie i2;overnnient, and no obligation 
of a contract can extend to tlie defeat of legitimate government autliorlty.' " 

It seems to me impossible to hold or find that any contract as to 
rates of fare now exists between the city of Binghamton and this 
railway company, or with either of the companies named, which inter- 
fères with the jurisdiction and power of the Public Service Commis- 
sion to authorize the increased rate above suggested and recommend- 
ed, which under the présent circumstances and conditions is conserv- 
ative. 

There will be an appropriate order of authorization and direction 
to the receiver as to the roads where an increase is desired, such as is 
above indicated. 
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TEXAS CO. V. ATLANTIC REFINING CO. 

(District Court, E. D. Pennsylvania. March, 1918.) 

No. 5528. 

1. PlEADING <©==>343 JUDGMENT ON PlEADINOS— SUFFICIENCY OF GrOUNDS. 

A judgment should not be rendered on the pleadings vmless the right 
thereto Is clear. 

2. Pi.EADiNG ©=3348 — Motion for Judgment on Pleadings — ^Finding of 

Damages. 

Motion by plaintiff for judgment for want of sufïicient affidavit of dé- 
fense denied, wliere, on tlie allégations of the pleadings, no findlng of 
damages could be made as a basis for a judgment, and the right of recov- 
ery depended on questions which could better be ruled after the facts 
were developed on the trial. 

At Law. Action by the Texas Company against the Atlantic Refin- 
ing Company. On motion by plaintiff for judgment for want of suf- 
ficient affidavit of défense. Denied. 

Foss, Walnut & Faught, of Philadelphia, Pa., for plaintiff. 
Ira Jewell Williams and Brown & Williams, ail of Philadelphia, 
Pa., for défendant. 

DICKINSON, District Judge. This rule might be disposed of by 
an order simply allowing or refusing judgment. A "décent respect," 
however, for the opposing views of the parties and their counsel, who 
hâve discussed the questions involved with marked ability and clear- 
ness and brought to the aid of the court the fruit of much labor ex- 
pended upon the préparation and présentation of their respective 
views, as well as the large sum involved, impels us to set forth with 
fullness the reasons which lead us to the conclusion reached. 

The following gênerai observations will show the grounds of the 
ruling now made : ' 

Cases calling for a judicial judgment roughly classify themselves 
into uncontested and contested cases. We are concerned now only 
with contested cases. In each of thèse, as in the instant case, the court 
is asked to enter a judgment. Every judgment must proceed upon 
some finding of fact. Sometimes the finding is made by a jury or 
other trier of fact and judgment is entered on the verdict. Sometimes 
the facts are found as asserted, or explicitly or tacitly admitted to be, 
by the party against whom judgment is rendered. If the défendant 
disputes, not the facts, but the right of the plaintiff to judgment on 
the plaintiff's statement of facts, the judgment rendered proceeds upon 
the finding that the facts are as averred by the plaintiff. If the plain- 
tiff accepts the defendant's version of the facts, the judgment proceeds 
upon a finding of the facts as averred by the défendant, and the judg- 
ment is a like demurrer judgment. If no such finding can be made, ail 
issues between the parties become trial issues. 

The theory of the System of practice governing the entry of judg- 
ments assumes that the ultimate facts upon which the judgment is 

<gz:3For other cases see same topic & KEY-NUMBI3R in ail Key-Numtered Digests & Indexes 
255 F.— 27 
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pronounced are either thus admitted or found, or that such evidential 
facts are admitted as permit of only one and that a certain ultimate 
fact finding. 

[1] In the class of uncontested cases the machinery provided works 
with précision. It is only in some 6i the contested class that difficul- 
ties are encountered. Difficulties arise because the défendant throws 
into the machinery the proverbial "monkey wrench," which interfères 
with its opération. Every case has its psychology and its business or 
other ethics, as well as its facts, and the légal principles by which its 
légal justice is determined. Sometimes a défendant is merely con- 
tumacious and obstructive. He has no défense to the action and 
knows he has none. Sometimes, however, there has been something in 
the transactions between the parties leading up to the litigation which 
causes the défendant honestly (whether mistakenly or not) to feel no 
sensé of obligation to the plaintifï, and to deny any légal obligation 
to exist. Such cases, if the défendant can bear the expense of litiga- 
tion, are always fought to the utmost and to the end, because the de- 
fendant is defending himself against what he believes to be légal in- 
justice. Such cases should always be patiently heard and the défenses 
fully considered in order that courts may fulfiU their established mis- 
sion, which is, not merely to strive to do légal justice, or even to do it, 
but also to act with such circumspection and care that the appearance 
and danger of doing injustice may as far as is practicable be averted. 
It is the part of practical wisdom not to enter summary judgments in 
such cases unless the right of the plaintifif to judgment is clear. It 
is not enough that the question raised may be ruled as a question of 
pleadings. As it may also be ruled as a trial question, it should be so 
ruled if the case is not entirely clear ; and, on a view of the whole 
case, such is the better course to f ollow. This gives us a subdivision 
of contested cases into those in which there is no real, in the sensé 
of honest, dispute, and those in which the dispute is real and honest on 
the part of the défendant, but perhaps baseless. ïf it is clearly base- 
less, however honest it may be, there is no justification for refusing 
to plaintifif the judgment to which he is entitled. 

The class which we hâve in mind is that of cases in which there are 
real disputes, the merits of which are not entirely clear, but which, 
when they are decided, are decided in favor of the plaintifïs. In the 
class of cases in which there is no real défense, if the défendant 
swears to a state of facts on which, if found, judgment could not be 
entered for plaintifï, the case must go to trial in order that the true 
State of facts may be found by a jury. If, however, the défendant 
merely dénies that plaintifï is entitled to judgment, and makes an un- 
candid and evasive statement of facts in which no real défense can 
be found, and the purpose to merely delay judgment is sufficiently 
manifest, the court should enter judgment. The real ground of the 
ruling is the finding that there is no défense, and that the affidavit is 
evasive and a feature of mère dilatory tactics. As, however, in their 
rulings in entering or refusing judgments the accompanying opinions 
hâve not been confined to the bald statement of this ground for the rul- 
ing, but hâve sought support for the finding in the phraseology of the 
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affidavit, the reported affidavit of défense cases may be cited in aid o£ 
almost any theory which may be advanced. This is because the cases 
are misquoted, in that the real ground of the ruling is sought to be 
found in the words of the affidavit, instead of where it is to be found 
in the finding of a défense or no défense, to which finding the words 
of the affidavit are merely contributory. Erie v. Butler, 120 Pa. 374, 
14 Atl. 153, is a cited instance. 

Let us, discarding from the statement of claim and the affidavit of 
défense the purely jurisdictional averments, which are not called in 
question, analyze the respective averments of fact made by the par- 
ties, and thus détermine to which of the classes, above referred to, the 
présent case belongs. 

The plaintiff's cause of action thus disclosed is that the parties en- 
tered into a written agreement bearing the date of Mardi 14, 1916, 
supplemented by a paper writing dated March 15, 1916, by which the 
plaintiff contracted to sell and deliver in successive part shipments, and 
the défendant to accept and pay for, 150,000 barrels of oil at an 
agreed price. By the bargain thus made the défendant was bound 
to accept the oil, and the f urther averment is made that the défendant 
refused (in part) to accept, and that eut of this contract and breach 
a cause of action has arisen. 

The affidavit of défense as a présentation of the theory of the dé- 
fense to the cause of action thus pleaded is criticized because of the 
absence of clearness and definiteness in statement. There can be 
gathered from it, however, two thoughts. One is an unwillingness (at 
least) to admit that the contract is as set forth in the two writings 
Exhibits A and B. 

The position taken in défense can be best stated circumstantially. 
The writing "A" is admitted to hâve been made and signed by both 
parties, but the inference that it thereby became the contract of de- 
fendant is denied, and the déniai is supported by the averment of fact 
that it was not delivered, but had been signed and forwarded to be 
delivered upon condition that plaintiff should stipulate in writing that 
the défendant was not to be bound to accept further and future deliv- 
eries unless the earlier deliveries were found to be satisfactory in 
quality. Writing A was thus signed and committed to C. E. Bedford, 
to be delivered upon compliance with the above condition, or other- 
wise to be returned to défendant. Bedford, it is averred, was in this 
acting for plaintiff, but it is not averred that he had any authority from 
plaintiff to so act. The writing "B" is unilatéral — signed only by plain- 
tiff. Its receipt by the défendant is not denied, and a fair inference 
is that its receipt is admitted. A further fair inference is that it was 
at least intended by plaintiff to be a compliance with the condition im- 
posed by défendant, of which plaintiff had been informed. 

The défendant, at this point, might hâve challenged the judgment of 
the court upon the question of what was the contract — the one set 
forth in the paper writings, or the one set forth by défendant in this 
conditional delivery. This finding, however, we are not asked to make, 
but the affidavit of défense proceeds to the second thought, which is 
to challenge the correctness of plaintiff's construction of the contract 
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as disclosed by thèse paper writings. This construction is asserted to 
be that défendant was bound to accept ail the oil, unless within the 
stipulated 15 days after receipt of the first shipment the plaintiff ex- 
ercised its right to "cancel." 

The proper construction of the contract as written, advanced by de- 
fendant, is that it had a reasonable time after receipt of part shipment 
within which to notify plaintifï of dissatisfaction and to discontinue 
further shipments, or, at least, if it became dissatisfied within the 15 
days, that it had a reasonable time thereafter in which to notify the 
plaintiflf. 

This construction of the contract is given efficacy by the averment 
of the fact that within the 15 days défendant was dissatisfied, and with- 
in a reasonable time, to wit, 29 days, notified the plaintiff and exer- 
cised its right to "cancel." 

The court would ordinarily be called upon to make the rulings thus 
invited by a finding of what the contract was and giving to it a ju- 
dicial construction, and, if (and, of course, this possible finding is stat- 
ed merely to présent the point) the court f ound and construed the con- 
tract as défendant construes it, the court would be further called upon 
to détermine whether the question of reasonable time is for the court 
or for the jury to détermine, and, if for the court, whether the no- 
tice averred was reasonable. 

If the case goes to a jury, it is unnecessary and practically unwise 
to décide now questions which may arise and can be determined as 
trial questions. Because of this, we, for the présent, pass them until 
the preliminary question is itself decided. This is ail which need be 
said upon the "cause of action" feature of the pleadings, and we pass 
to the only other feature requiring comment. 

In breach of contract cases, the statement of claim must disclose, 
not only a cause of action, but also an averment of the fact of dam- 
age, and the sum for which judgment is asked. This latter require- 
ment the plaintiff has met through making clear averments in accord- 
ance with the ordinarily accepted forms of good pleading. Indeed, 
from the viewpoint of plaintiff's theory of its case (and it has the clear 
right to adopt and sue upon its own theory), the statement of claim 
is in substance and form above criticism, and has not been criticized 
because it could not be. We hâve, however, qualified the statement 
made because of the opposing theory presented by the affidavit of dé- 
fense. The measure of damages which the plaintiff asks to hâve ap- 
plied is when applicable the accepted measure. It is the différence be- 
tween contract price and market price at the time and place of deliv- 
ery. This is the accepted measure, because, when available, it is the 
most certain and definite and in conséquence satisfactory measure. It 
thus becomes practically the sole and exclusive measure (when we 
hâve it), and as a further conséquence has come to be regarded as the 
measure of damages in ail such cases. Although ordinarily prac- 
tically accurate, this is an unscientific and incorrect conclusion. This 
is so because there not only may be, but there are, cases in which we 
cannot apply this measure, for the reason that the subject-matter of 
the contract is not dealt in as a market product and has no market 



TEXAS CO. V. ATLANTIC REFINING CO. 421 

price. If this were the only measure, then ail such cases would be 
injuria absque damno. 

This leads to an inquiry into the indemnity rights of a vendor upon 
whose hands by a breach of contract has been thrown something for 
which he had the right to receive the contract price. In a certain sensé, 
it may be said the vendor has the right to his contract price, but this is 
upon the assumption that he gives up the thing contracted to be sold. 
As in a common-law action his suit is for damages, he can recover 
only for the loss he has sustained. He is to be put back where he 
would bave been had there been no breach. As he has the goods, he 
is entitled only to the contract price less whatever money value he 
can get out of the goods. Hère cornes into play the principle that the 
vendor is bound to minimize his damages by getting out of the goods 
ail he reasonably can or can be expected to do. He may reasonably 
be expected to be able to get the market price, and cannot reasonably 
be expected to get more. Hence the acceptance of market price as an 
élément in the measure of damages. It is clear, however, that it is 
not "the" measure, but a measure which when you can apply it be- 
comes the measure. When it cannot be had, resort must be made to 
some other measure. 

[2] Recurring to the statement of claim, it avers a market price of 
$2.15 as against a contract price of $3, and a conséquent damage of 85 
cents per barrel, and a total damage of $96,180.25. 

The affidavit of défense dénies that the plaintifif has suffered this 
sum of damage, and dénies ail damage. It dénies the application of 
plaintiff's measure of damages by denying the market price to be $2.15, 
and further that the oil had any market price at the time and place 
of delivery. If the affidavit of défense stopped there, the logic of the 
plaintiff might be applied. We bave créditée! défendant with a market 
price of $2.15. If it disclaims this crédit, then our damages are more 
than 30 times the sum claimed, and judgment may be entered for the 
less sum. The fallacy in this lies in reading the affidavit as admitting 
that the oil had no value and that plaintiff could get out of it no part 
of the contract price. We would not be justified in so reading it. The 
point, so far as concerns the court, may be thus presented. We cannot 
enter judgment (as before stated) without a finding of some fact which 
will support it. To measure the damages, we must find a measure. 
We cannot find the market price to be $2.15, or any other sum, if the 
fact be that there was no market price at the place of delivery. The 
plaintiff's statement of claim provides us with no other measure. 

Waiving the question of whether the défendant is bound to admit 
the existence of another measure not invoked by the plaintiff, we 
must bave some measure, and, as the statement of claim provides us 
with none, there is no place of resort other than to the affidavit of dé- 
fense. In this a substituted measure might be found by the expédient 
of resorting to the market nearest to the place of delivery, and adding 
to the price there the expense of transportation, or what has the same 
resuit, deducting from the contract price this market price as affected 
by the cost of transportation. This results, however, in finding the 
selling value of the oil to equal or exceed the market price. If this 
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be called the market pricç at the place of delivery, the affidavit is open 
to the criticism of making two inconsistent and contradictory state- 
ments, and invites the application of the principle which the plaintiff 
invokes that each statement is destructive of the other, and the aver- 
ments of the statement of claim remain undenied. 

This criticism is well founded only in a sensé. The two averments 
are to be read together, and read also with the statement of claim. 
When so read, they may (and we think fairly) be taken to mean this : 
The plaintiff says the market price of this oil was $2.15. This we 
deny, if it refers literally to the place of delivery. Oil is not there 
bought or sold, and there is no such market. If the statement refers 
to the price in the market nearest to the place of delivery, then the 
cost of transportation should be added, and the market price then ex- 
ceeds the contract price, or the price which plaintiff can get in such 
market plus what it saves in transportation nets it the contract price. 

We do not find in the pleadings any warrant to find any sum as 
damages. The conclusions reached are as follows: 

1. We cannot make a finding of any definite sum for which to en- 
ter judgment. 

2. The right of the plaintiff to judgment dépends upon questions 
which may as well be ruled as trial questions after the facts of the case 
are fully developed as to be ruled upon the facts to be fourid in the 
pleadings. The décision is preferably to be deferred as the damages 
must in any event be found. 

At the cost of lengthening an already overlong opinion, thèse fur- 
ther observations are the due of counsel who (as already mentioned) 
hâve expended much time and labor upon the présentation of the case, 
and thereby very much lightened the labors of the court, and they may 
be of gênerai aid in disclosing the attitude of the court in entering 
summary judgments. Cases to which there is no défense disclosed, 
and in which a finding of a merely delaying purpose may be made, 
are in a class by themselves. Cases in which the ultimate facts are 
not in dispute, and a satisfactory statement of which may be made so 
that there is in substance a case stated, constitute another class. Cases 
in which the facts are disclosed with sufficient definiteness so as to 
give the court a firm grasp of the whole fact situation and enable it to 
make a definite fact finding form still another class. In ail such cases 
summary judgments may well be entered. If, however, judgments 
are entered in doubtful or close cases, there is small promise of any 
saving of time in case an appeal is taken, and, if the appeal is success- 
ful, the appellate court has a possible double burden cast upon it, and 
litigants must endure no small part of the curse which the System 
of appeals from interlocutory judgments, which prevails in some ju- 
risdictions, visits upon litigants there, entailing the evils of delays and 
expenses which operate as a practical déniai of justice. 

The rule for judgment is discharged. 



UNITED STATES V. NOERIS 423 

TJNITED STATES v. NOREIS et al. 

(District Court, N. D. Illinois, E. D. December 16, 1918.) 

No. 1387. 

1. Monopolies <®=3l2(l) — Combinations and Conspiracies — Anti-Trust 

Laws. 

Clayton Aet Oet. 15, 1914, § 20, legalizes orderly and peaceful strikes 
"involving or growlng ont of a dispute conceming terms or conditions 
of employaient," and takes combinations or agreements to bring about 
sueh strikes out of the purview of section 1 of Sherman Act July 2, ISOO, 
but bas no application to irregular or malidous strikes, liavlng no rela- 
tion to such disputes. 

2. Monopolies <S=31 — Conspibacy in Restraint of Interstate Commercbs 

— Indiotment. 

An indictment under Sherman Act July 2, 1890, § 1, for conspiracy In 
restraint of Interstate commerce, which alleged tbe things whlch were to 
be done by défendants, held sufficient, altliough it did not charge tbe 
means by which they were to be accompllsbed. 

3. Monopolies iS=>31 — Conspiracy in Kestraint of Interstate Commerce 

— Indictment. 

Sinee an overt act is not an élément of the offense of conspiracy un- 
der Sherman Act July 2, 1890, § 1, it need not be charged in the indict- 
ment. 

Criminal prosecution by the United States against Michael Norris, 
John Haley, and John Lynch. On motions in arrest of judgment. 
Overruled. 

Charles F. Clyne, U. S. Dist. Atty., and Robt. T. Neill, Spécial U. S. 
Dist. Atty., both of Chicago, 111. 

David D. Stansbury, of Chicago, 111., for défendants Haley and Nor- 
ris. 

Cruice & Langille, of Chicago, 111., for défendant Lynch. 

SANBORN, District Judge. [1] The indictment filed January 26, 
191S, charges a conspiracy to violate section 1 of Sherman Act July 
2, 1890, c. 647, 26 Stat. 209 (Comp. St. § 8820), denouncing conspira- 
oies in restraint of Interstate commerce and making any such viola- 
tion a misdemeanor. It vk^as found after the passage of the Clayton 
Act, effective October 15, 1914 (38 Stat. 730, c. 323), but describes 
an alleged conspiracy f ormed bef ore the adoption of the latter act. My 
construction of section 20 of the Clayton Act (Comp. St. § 1243d) is 
that it legalizes regular and proper strikes by trade unions, and takes 
combinations or agreements to bring about that class of strikes out of 
the purview of section 1 of the Sherman Act, but that it does not apply 
to irregular or malicious strikes, those not entered into for the better- 
ment of labor conditions. The section in question provides that no re- 
straining order or injunction shall issue in any case betvveen employer 
and employé, involving or growing out of a dispute conceming terms or 
conditions of employment, unless necessary to prevent irréparable in- 
jury to property or property right, nor for peaceful picketing, or 
paying strike benefits. The second paragraph of section 20 provides 

i®=3For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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that no injunction shall prohibit any person from quîtting work, ad- 
vising or peacefully persuading others to do so, or peacefully persuad- 
ing or communicating information, or peaceful boycotting, peaceful 
assembly, etc. 

"Nor shall any of the acts speclfied in this paragi-aph be consldered or lield 
to be violations of any law of the United Statei?." 

The strike in this case had nothing to do with a dispute over wages, 
as the jury f ound ; so the Clayton Act is entirely inapplicable. I 
think that section 20 was intended to legalize lawful strikes, and 
peaceful, lawful persuasion of workmen. The orders which were 
issued to workmen in this case were dishonest and corrupt, and they 
were given no reason for their ceasing work. The statute has no 
application to such a situation. The Sherman Act is thus left in full 
force in cases like this. The Clayton Act does not authorize molesta- 
tion of employés by strikers. Kroger Grocery, etc., Co. v. Retail, 
etc., Co. (D. C.) 250 Fed. 890. Nor does it apply to an unlawful act 
like a secondary boycott. United States v. King (D. C.) 250 Fed. 908. 

[2] The most serious objection to the indictment is that it does 
not inform défendants of the nature of the charge against them. It 
States that McLaughlin Building Material Company was doing an 
Interstate commerce business; that on June 24 and 25, 1914, a large 
number of unloaded cars in such business were in Chicago; that 
certain other like cars of materials arriyed in Chicago June 24 and 25 ; 
that some cars had reached their destination for unloading, others 
which, on account of the interférence of défendants to be alleged, 
were in the railroad yards on other than unloading tracks, and still oth- 
ers, on account of such, interférence, were diverted in Chicago while 
en route to their destination, to persons other than the McLaughlin 
Company, and to places in Chicago other than those to which con- 
signed. Then follows a complète list of the cars, showing carrier, 
contents, place and date of shipment, and date of arrivai or diversion 
in Chicago. The interstate commerce character of the business is 
then alleged, and that the McLaughlin Company and the railroads 
were engaged in such commerce under section 1 of the Sherman Act. 

It is then alleged that on June 23, 1914, défendants unlawfully and 
knowingl}^ conspired together and engaged in a conspiracy in restraint 
of interstate commerce, which conspiracy "was a conspiracy for re- 
straining interstate trade and commerce of said McLaughlin Building 
Material Company and said railroads in the several ways and by the 
several means now hère set forth and described": (1) By preventing 
the hauling of sand, etc. (2) By causing the sand, etc., to remain upon 
and in the cars in the possession of said railroad companies so trans- 
porting the materials to their destination which materials were then 
in interstate commerce, "said défendants planned and intended to^ pre- 
vent the delivery of said materials contained in said cars." It also 
States that défendants did prevent such delivery. (3) By influencing 
and causing the persons employed to unload and haul the sand, etc., 
not to do so. 

While it is not directly charged that défendants agreed to obstruct 
commerce by preventing delivery of the cars or material to the Me- 
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Laughlin Company, yet that is plainly what it means, so that the only 
fair criticism is that the means or mode of opération do not appear 
in any way. How were the "preventing," causing to remain on the 
cars before their dehvery to the building company, the "influencing" 
and "causing" the workmen not to unload — how were ail thèse things 
to be donc ? What authority did défendants hâve over the haulers or 
unloaders, or over the railroads, to keep the loaded cars in their pos- 
session? If the indictment had disclosed (as the proof was) that de- 
fendants were business agents of labor unions, and as such had au- 
thority over the members, and that they infîuenced them to quit work, 
ail would hâve been quite clear. 

But there is nothing to show what influence défendants could hâve 
with the workmen, that there was any strike, that défendants levied 
blackmail on McLaughlin and called a strike to bring him to time, 
that the workmen quit, and that this caused the railroads to reroule 
the material cars, as a direct resuit. Not one of thèse things is even 
hinted at. The prosecution could equally well hâve proved threats to 
kill the workmen if they hauled for McLaughlin, or persuasion or any 
other form of influence. A labor dispute over wages with a teaming 
Company for whom the teamsters worked, causing a lawful strike, 
mighthave been shown, and this was attempted by the défense. De- 
fendants were in no way informed of the détails of what they were 
required to meet and prépare to disprove. They were given no hint 
that they would be charged with collecting $2,000 blackmail from Mc- 
Laughlin, and calling a strike on him because he refused to pay $500 
more, or to comply with a later demand for $5,000. 

The question is, therefore, whether this indictment can be held suf- 
ficient under the libéral rule now existing. Défendants hâve raised 
the question in every possible way, by demurrer, motion to dismiss 
and discharge on the trial, motion to direct a verdict, motion to quash, 
and finally in arrest. 

[3] Indictments under the Sherman Act are more simple than those 
under Rev. St. § 5440 (Comp. St. § 10201), because the oflfense is 
the agreement alone, no overt act being a part of it. The agreement 
being the crime, that must be charged, and nothing more. If the in- 
dictment relates the éléments of the agreement in sufficiently clear 
terms, défendants are informed of what they are required to meet. 
They need not be told what means or measures they had decided on 
to carry out their agreement, or that any act was donc by any per-, 
son in the exécution of the agreement. 

The modified rule of sufificiency of indictment is stated by the Cir- 
cuit Court of Appeals of this circuit in Jelke v. United States, 255 

Fed. 264, C. C. A. , October term, 1916, where the prosecution 

was under section 5440, requiring the pleading of an overt act. In 
that case it was alleged that défendants agreed that they would 
"cause" certain named persons to mix artificial coloring rnatter with 
oleomargarine to cause it to look like butter of a shade of yellow, and 
agreed among themselyes to furnish and cause to be furnished to such 
named persons tub liners for packing the colored product, and paper 
wrappers for packing it, also to "cause" said persons to do other things 
defiiiitely stated, ail in order to escape taxation, How the défend- 
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ants had agreed to "cause" the persons named to do the things charg- 
ed dpes not appear. The court held that a conspiracy to defraud the 
government out of the tax on oleomargarine is an offense, even though 
the détails of how they would carry it out, and cause such persons 
to assist, may not hâve been agreed on, and that the law does not re- 
quire the défendant to be informed of ail the détails or means, which 
may not hâve been fully arranged. 

The rule of the Jelke Case is thus stated by Judge Evans : 

"An indlctment Is generally sufflclent whlch charges a statutory crime 
substantially in the words of the statute, except in such cases where other 
précédents hâve been flrmly established in analogous offenses at comnion 
law, or where such a charge would not fairly inforni the accused of the na- 
ture of the charge." 

This statement of the law rejects ail objections merely technical, 
so that it is necessary only to consider whether this indictment fairly 
informs the accused of the nature of the charge. In applying this 
rule the court in the Jelke Case approves décisions holding that sec- 
tion 5440, by requiring the pleading of an overt act, intended to re- 
lieve the pleader from the necessity of setting out the means agreed 
on by which the conspiracy was to be carried out. United States v. 
Dennee, Fed. Cas. No. 14,948 ; United States v. Goldman, Fed. Cas. 
No. 15,225. Bannon v. United States, 156 U. S. 468, 15 Sup. Ct. 469, 
2)9 L. Ed. 494, is also cited as authority, in which it is said : 

"At common law it was neither necessary to aver nor prove an overt act 
in furtherance of the conspiracy, and indlctments therefor were of such gên- 
erai description that it was customary to require the prosecutor to furnish 
the défendant with a particular of his charges. Rex v. Gill, 2 Barn. & Aid., 
204; Rex v. Hamilton, 7 Car. & P. 448; U. S. v. Walsh, 5 DIU. 58, Fed. 
Oas. No. 16,636. But this gênerai form of indlctment has not met with the 
àpproval of the courts in this Country, and in most of the states an overt 
act hiust be alleged. The statute In question changes the common law only 
in requiring an overt act to be alleged and proved." 

People V. Arnold, 46 Mich. 268, 9 N. W. 406, is also approved, in 
which Judge Cooley said : 

"It is conceded that, if the act which the conspira tors combine to perform 
Is imlawful, it is not necessary to set out in the information the means in- 
tended to, be enjployed in accomplishing it. * * * But if the end in view 
Is lawful or indiffèrent, and the conspiracy only becomes crlminal by reason 
of the unlawful means whereby it is to be accomplished, it becomes necessary 
to show the criminality by setting out the unlawful means." 

The Court of Appeals also distinguished United States v. Cruik- 
shank, 92 U. S. 542, 557, 23 L. Ed. ,588, and Evans v. United States, 
153 TJ, S. 584, ,14 Sup. Ct. 934, 38 L. Ed. 830. 

Since it is the agreement or conspiracy which is made unlawful by 
tfae Sherman Act, and no overt act is required to complète the offense, 
as is the case , under section 5440 (United States v. Patten [C. C] 
187 Fed. 664,: United States v. Cowell [D. C] 243 Fed. 730), the 
question is only, whether the agreement is sufificiently stated. The in- 
dictment purports to state the means by which the offense was to be 
earFiied out, butydoes -not give ail the particulars. The agency for 
thci Unions, the blackmailing, a further demand for money, and then 
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the strike are not stated. Thèse, however are only the "means" of 
executing the offense. They may not hâve been considered at ail 
by the défendants when they made their first, or even the last, de- 
mand on McLaughlin, deeming that the implied threat would be suf- 
ficient. Thus thèse things may not hâve constituted any part of the 
combination or agreement, only determined on at the last moment, 
■when it vi'as found that they could conceal their real purpose by using 
the dispute between the teaming company and the unions regarding 
wages, and use it for their ov^^n ends. It is the conspiracy which is 
denounced by the law, and that was complète when there was a meet- 
ing of minds to obstruct commerce. The commerce described in 
the indictment and found by the jury was interstate, and was direct- 
ly restrained by the acts of défendants. Southern Pac. T. Co. v. 
I. C. C, 219 U. S. 498, 31 Sup. Ct. 279, 55 L. Ed. 310; Western 
Oil Refining Co. v. Lipscomb, 244 U. S- 346, 37 Sup. Ct. 623, 61 L- 
Ed. 1181; Western Union v. Foster, 247 U. S. 105, 38 Sup. Ct. 438, 
62 L. Ed. 1006. 

The motions in arrest of judgment should be overruled. 



PRIMOS CHEMICAL CD. v. FULTON STEEL CORPOKATION. 
(District Court, S. D. New York. November 20, 1918.) 

1. Courts <@=»268 — Jurisdiction of Fédéral Courts — District op Suit. 

A fédéral court lias jurisdiction of a credltors' suit against a corpo- 
ration, where défendant has either fixed or Personal property within the 
district, although the greater part of Its property is in another district, 
in View of Judlcial Code, § 55 (Comp. St. § 1037). 

2. Courts i®=3276 — Jurisdiction op Fédéral Courts — District of Suit: — 

Waiver op Objections. 

The Jurisdiction of a fédéral court of a credltors' suit against a corpo- 
ration cannot be questioned by credltors on the ground that It is a non- 
resldent of the district, when the défendant has voluntarily appeared and 
submitted to the jurisdiction. 

3. Beceivers <S=j208 — ^Ancillary Receivership. 

An ancillary bill for séquestration of assets does not essentlally diïfer 
from an original bill. Each is an équitable attachment of property with- 
in the district in whlch such bill is filed, and of that property only. 

In Equity. Suit by the Primos Chemical Company against the Eul- 
ton Steel Corporation. On motion to dismiss for want of jurisdiction. 
Denied. 

See, also, 254 Fed. 454. 

W. Cleveland Runyon, of New York City, for complainant. 
Kellogg & Rose, of New York City (L,. Laflin Kellogg, of New 
York City, of counsel), for objecting credltors. 

AUGUSTUS N. HAND, District Judge. [1] Certain credltors, by 
a spécial appearance, question the jurisdiction of this court in the above 
cause upon the ground that the suit is of a local nature. The suit can- 
not be of a local nature, if there is personal property in this district 

<g=For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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and np fixed property. If the leasehold interest belonging to the de- 
fendant is fixed property in this district, th© cause was properly brought 
hère, and the receivers wauld hâve full jurisdiction over ail the prop- 
erty in the circuit under section 55 of the Judicial Code (Act March 
3, 1911, c. 231, 36 Stat. 1102 [Comp. St. § 1037]). I allowed an 
amendaient to the bill to set up thèse facts, without, however, passing 
in any way upon the eflfect of the allégations. About the time the 
original bill was filed, I suggested that an ancillary bill should be filed 
in the Northern district, where the factory and most of the property 
were, and that is the practice that I still think should hâve been and 
should be followed. However, that this court would not hâve juris- 
diction over ail the property within the circuit does not in any way 
miljtate against its jurisdiction over property within this district. 

[2] I am informed that there was at the time of the filing of the 
bill a léâsehold interest, the equipment of an office and a bank account 
ôf approximately $4,000. within the Southern district of New York. 
There can therefore be no doubt about the jurisdiction of this court 
over that property. Moreover, its jurisdiction, as was said by the Su- 
prême Court in the case of Central Trust Co. v. McGeorge, 151 U. 
S. 129, 14 Sup. Ct. 286, 38 L,. Ed. 98, in a case like this, cannot be 
questioned by creditors, where the défendant has voluntarily appeared 
and submitted to the jurisdiction. 

[3] According to my understanding, an equity receivership, excent in 
certain limited cases côvered by the Judicial Code, extends oi- y to 
property within the district in which the suit is brought. An ancillary 
biU for séquestration of assets does not essentially differ from an 
original hill. Each is an équitable attachment of property within the 
district in which such bill is filed and of that property only, and, wheth- 
ef thè bill filed in the second district be termed "original" or "ancil- 
lary.," orders in that district are necessary to afïect property therein. 

If a reorganization is ofïered, it should be approved by the court in 
both districts. After a bill is filed in the Northern district, I should 
say the ofïer should first be submitted to the court in that district, where 
by far the greater part of the property of the corporation is situated, 
and, if approved there, I can hardly imagine any doubt about its im- 
médiate approval hère. 

For the foregoing reason, the motion to dismiss the bill for lack of 
jurisdiction is denied. 
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Ex parte BERNAT. 

Ex parte DIXON. 

(District Court, W. D. Washington, N. D. December 17, 1918.) 

Aliens ©=54 — GaouNDs for Depoetation — Advocating and Teachino Sa- 
botage. 

Order for déportation of aliens under Act Feb. 5, 1917, § 19 (Comp. St. 
1918, § 4289i4j.i), for "advocating and teacliing unlawful destruction oC 
property," held sustained by évidence, wliere défendants testitled that 
tliey believed in, and distributed I. W. W. literature, wliicli openly advo- 
cated and urged sabotage by destroying and disabling macliinery or othcr 
property used by employers. 

Applications by Samuel H. Dixon and Charles Bernât for writs of 
habeas corpus. Denied. 

Hinman D. Folsom, Jr., of Seattle, Wash., for the United States. 
Ralph S. Pierce and Geo. F. Vanderveer, both of Seattle, Wash., for 
défendants. 

NETERER, District Judge. Thèse cases were submitted to the court 
together. The issue is identical. The facts are similar, but of différ- 
ent emphasis. The cases will be disposed of together. 

Each petitioner is ordered deported upon the ground "that he has 
been found advocating and teaching the unlawful destruction of prop- 
erty." Dixon is a subject of England; Bernât is a subject of Russia. 

Each petitioner seeks release on the ground that he has been denied 
a fair hearing, that there is no évidence to support the charge against 
him, and that the order of déportation is arbitrary, and unsupported 
by f act or law. If the alien has been accorded a fair, though summary, 
hearing, and the finding is supported by compétent testimony, however 
slight, the court may not interfère. 

From an examination of the testimony, in the light of this rule, we 
find, after some testimony as to membership in the I. W. W. organiza- 
tion, the f oUowing questions and answers appear in Dixon's testimony : 

"Q. Belng a member that long, and being a delegate and talving an active 
part in the order, y ou actually believe in the teachings as advocated by the 
I. W. W.? A. I do. 

"Q. You bave read their preamble and constitution ï A, Yas. 

"Q. You believe in the teachings advocated in thatV A. I do. 

"Q. Are you familiar with the I. W. W. Song BookV A. Yes. 

"Q. Do you believe in the teachings indicated in that book? A. Yes; most 
of them; I do. There are some I haven't seen, but what I hâve seen, I 
believe." 

As to reading I. W. W. literature, he was asked: 

"Q. 'The I. W. W., its History, Structure and Metliods,' by St. John? A. I 
hâve read that. 

"Q. Believe in the teaching>3 as advocated in that book? A. Yes. 

"Q. Hâve you read the Industrial World? A. Yes. 

"Q. Believe In the teachings advocated in that paper? A. Yes; I 
do. * * * 

"Q. Now, you hâve been collecting for the défense fund; you hâve been 
a delegate quite a number of times; you hâve solicited members, sold the 
Industrial Worker, and distributed other I. W. Wl literature? A. Yes. 

<S==>For other cases see same topic & KBY-NUMBER in aU Key-Numbered DIgests & Indexes 
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"Q. And In any way you posslbly could secured new members for the 
order? A. Tes; I liave. 

"Q. How many times hâve you been arrested? A. I bave been arrested 
several times lately in the I. W. W. troubles. * * * 

"Q. Your I. W. W. cards, your delegate credentlals, and this otber literature 
mentioned in your hearing, together with any other I. W. W. literature wbicb. 
we may deem to hâve a bearing in your case, will be Introduced and made 
exhlbits in your hearing. A. Yes." 

This is the gênerai trend of the testimony with relation to the teach- 
ings of the I. W. W., as disclosed by the literature, and, I think, es- 
tablishes the fact that he is in fuU sympathy with the propaganda and 
practices as disclosed by the literature, and has distributed such lit- 
erature. 

The doctrine and practices of the order, as disclosed by the attached 
literature, may be indicated by short excerpts from "The I. W. W., its 
History, Structure and Methods," by Vincent St. John and others : 

"As a revolutionary organizatlon, the International Workers of the World 
alrns to use any and ail tactics that will get the results sought, with the least 
expenditure of time and energy. Tbe tactics used are determined solely oy 
the Power of the organizatlon to make good In their use. The question ot 
'rlght' and 'wrong' does not concem us. * * * 

"Paillng to force concessions from the employer» by the strike, work Is 
resumed and 'sabotage' is used to force the employers to concède to the de- 
tnands of the workers." 

Sabotage is defined by several I. W. W. writers : 

The New lînionisni, by André Tridon : 

"We may distinguish three forms of sabotage. 

"(1) Active sabotage, which eonsists in the damaging of goods or machin- 
ery, • * * 

"(3) Obstructlonism, or passive sabotage, whlch eonsists in carrying out or- 
ders, literally, regardless of conséquences." 

The Voix du Peuple: 

"The flrst thing: to do before going out on strike is to cripple ail the ma- 
ehinery. * * * Are bakery workers planning to go on strike? Xiet theœ 
pour in the ovens a few plnts of petroleum, or of any other greasy or pungent 
matter. After that soldiers or scabs may corne and bake bread. The smell 
will not corne out of the tlles for three months. Is a strike in sight in steel 
millsî Pour sand or emery into the oll eùps." 

Sabotage, by Emile Pouget: 

"If the workers dlsable the machines, It is nelther for a whlm, nor for dilet- 
tantism, or evil mind, but solely in obédience to an imperlous neCes 
slty. * * * 

"To list out the thousand of methods and ways of sabotage would be an 
endless rosary. The shoe workers hâve an infinité variety of tricks. So bave 
the bakers. To the tlmber workers' it canhot be diflicult to use the ax so that 
the tree or log is split in ail its .length. To the painters, also, it must be 
easy to dilute or condense their colors as best they see fit." 

Sabotage, Its History, Philosophy & Function, by Walker C. Smith: 

"Sabotage Is a direct application of the idea that property has no rights 
that its creators are bound to respect. • * * 

"The question is not, Is sabotage immoral? but, Does sabotage get the 
goods? * » *. 

"A bar of soap in the boiler woijld keep the soldiers at home, or else force- 
them to march to the strike. If this were not possible, there are water 
tanks were the tender must be fiUed, and the saboteur can iet the gold dust 
twins do the work.' * » ♦ 
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"Sabotage Is discredited by those wbo belleve In property rights. It Is 
the weapon of those who no longer révérence the thing that fetters them. 
Us advocacy and use helps to destroy the 'property illusion.' The parasit.es, 
who hâve property, oppose sabotage, while the producers, who hâve poverty, 
are eommencing to wield that potent weapon." 

Excerpts from "Industrial Workers of the World": 

"The I. W. W. opposes the institution of the state." 

"What Is this sabotage that so worries politiclans, preachérs, profit grab- 
bers, and parasites generally? It is a realization on the part of the workïng 
class that property has no rights that Its creator is bound to respect. It 
means that the workers know that might makes right, and that they are pos- 
sessed of a tremendous might In the productive proeess. It means that 
they are conscious of the fact that any action which weakens the employer and 
strengthens the worker is justlfled. * * * A slashed warp, a loosened boit, 
an uncaught Ihread, a shifting of dyes, wlU make Billy Wood see the 'justice' 
of the men's demands quicker than ail the votes cast since Billy Bryan com- 
menced to run for oflSce. 

"Sabotage is an individual act performed for a class purpose. It may be 

denounced as 'anarchy,' but that scares no workers in thèse rebellious days. 
* * * 

"Thèse migratory workers hâve lost ail patriotism — and rightly so. Love 
of country? They hâve no country. Love of flag? None floats for them." 



One of the songs attached as an exhibit: 

^I-i 1*1 e- -f î Q n D ni- WTn t* 



Christians at War. 
By John F. Kendrick. 
(Tune: Onward Christian Soldiers.) 
Onward, Christian soldiersi ! Duty's way is plain ; 
Slay your Christian nelghbors, or by them be slain ; 
Pulpiteers are spouting effervescent swlll; 
God above is calllng you to rob and râpe and kill. 
Ail your acts are sanctified by the Lamb on high ; 
If you love the Holy Ghost, go murder, pray, and die. 

Onward Christian soldiors! Rip and tear and smite! 

Ijet the gentle Jésus bless your dynamite. 

Splinter skulls with shrapnel, fertillze the sod ; 

Folks who do not speak your tongue deserve the curse of God. 

Smash the doors of every home, pretty maldens seize ; 

Use your might and sacred right to treat them as you please, 

Onward Christian soldiers! Eat and drlnk your fill; 

Rob with bioody Angers, Christ O. K.'s the blll. 

Steal the farmer's savings, take their grain and méat; 

Even though the children starve, the Savior's bums must eat. 

Bum the peasant's cottages, orphans leave bereft ; 

In Jehovah's holy name, wreak ruln right and left. 

Onward Christian soldiera ! Drench the land with gore ; 

Mercy is a weakness ail the gods abhor. 

Bayonet the babies, jab the niothers, too ; 

Hoist the cross of Calvary to hallow ail you do. 

File your bullets' noses flat, poison evei-y well ; 

God decrees your enemies must ail go plumb to hell. 

Onward Christian soldiers! Bllghting ail you meet, 

Trampling human f reedom under plous feet ; 

Praise the Lord whose dollar sign dupes his favored race; 

Make the foreign trash respect your bullion brand of grâce. 

Trust in mock salvation, serve as pirates' tools; 

History will say of you: "That pack of G d fools." 
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The literature attached to the record is replète with the advocacy of 
sentiment as above set forth. To teach, as defined by the Standard 
Dictionary, is : 

"To Impart knowledge by means of lessons; to glre Instruction In; com- 
munlcating knowledge; introdudng Into or Impressing upon the mind as 
truth or Information." 

To advocate means, according to the same authority : 

"To speak In fàvor of ; défend by argumient; one who espouses, défends, 

or vindieates any cause by argument; a pleader, upholder, as an advocate of 

the oppressed." 

There are severa] ways by which a person may teach or advocate. 
It need not be from the public platform, or through personal utterance 
to individuals or groups, but may be donc as well through written com- 
munications, Personal direction, through the public press, or through- 
any means by which information may be disseminated, or it may be 
done by the adoption of sentiment expressed or arguments made by 
others which are distributed to others for their adoption and guidance. 

The testimony shows that Bernât has been a member of the I. W. W. 
for the last ten years, and secretary of Branch No. 500, Seattle, for 
some time. His duties as such secretary were to distribute literature, 
coUect dues, handle accounts, and solicit new memhers. From the ac- 
tivity, as disclosed in the record, the court cannot say there is no évi- 
dence upon which to predicate the finding of the Commissioner General 
in each case ; and it would appear that the conclusion of the Commis- 
sioner General, based upon the facts stated, is within the purpose and 
mtent of the Congress in enacting section 19 of Act Feb. S, 1917, c. 
29, 39 Stat. 889 (U. S. Comp. St. § 4289iAjj), and this is emphasized 
by the passage of the act approved October 16, 1918, entitled: 

"An act to exclude and expel from the United States aliens who are mem- 
bers of the anarchistic or similar classes." 

The matter is not before the court for review, but merely to déter- 
mine whether there is any évidence upon which to base the finding. 
Under the law, the conclusion of the Department of L,abor, if there is 
any évidence, is final. 

The application for writ will be denied in each case. 
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PETERSON V. TJNITED STATES. 

(Circuit Court ot Appeals, Ninth Circuit. February 8, 1919.) 

No. 3185. 

L Ceiminal Law ®=»37 — Défenses — Entbapment. 

\\^ere officers of the law hâve incited a person to commit the crlm» 
chargea, and lured hlm on with the purpose of arresting him in ita com- 
mission, the law wlll not authorize a verdict of guilty. 

2. Ceiminal Law '@=739(1) — Question fob Jury. 

In a criminal prosecution, where the défense was that défendant was in- 
cited and induced to commit the offense by ofScers for the purpose of en- 
trapment, the refusai of instructions submltting that question to the 
jury as one of fact, and the giving of instructions treating it as one of 
law, and charging that it présentai no défense, was error. 

In Error to the District Court of the United States for the South- 
ern Division of the Northern District of Califomia; Edward S. Far- 
rington, Judge. 

Criminal prosecution by the United States against Ida Peterson. 
Judgment of conviction, and défendant brings error. Reversed. 

A. P. Black, of San Francisco, Cal., for plaintiff in error. 

Annette Abbott Adams, U. S. Atty., John W. Preston, Sp. Asst. 
Atty. Gen., and James E. Colston, Sp. Asst. U. S. Atty., ail of San 
Francisco, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. [1] It is the settled rule in this circuit that 
where the officers of the law hâve incited a person to commit the crime 
charged, and lured him on to its consummation with the purpose of 
arresting him in its commission, the law will not authorize a verdict 
of guilty. Taylor v. United States, 193 Fed. 968, 113 C. C. A. 543; 
Woo Wai v. United States, 223 Fed. 412, 137 C. C. A. 604; Sam 
Yick et al. v. United States, 240 Fed. 60, 153 C. C. A. 96. The dis- 
tinction between such a case and the well-recognized rule authorizing 
the use of decoy letters to detect a crime already committed was clear- 
ly pointed out by this court in the case of Holsman v. United States, 
248 Fed. 193, 199, 200, 160 C. C. A. 271. 

[2] In the présent case the plaintiff in error was charged by indict- 
ment with selling intoxicating liquor, namely, three bottles of béer, 
to a soldier named George Garis, who was a corporal, while in uni- 
form, on the night of August 11, 1917. The case as made by the 
évidence showed, among other things, that the défendant owned a 
three-story house on the corner of Devisadero and Lombard streets, 
San Francisco, known as the Fairview Hôtel, the lower floor of which 
was used as an ice cream parlor, in which were also sold tobacco, cigars, 
candy, soft drinks, and like articles. Thè two upper floors contained 
20 rooms, 4 or 5 of which were used by her family, and the remain' 
der rented to roomers and boarders as occasion offered. 

There was certainly ample évidence given tending to show that the 

^=sFor other cases see same topic A KEY-NUMBER in aU Key-Numbered Dlgesta & Indexes 
255 F.— 28 
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plaintiff in error willfully violated the law in selling to the soldier the 
intoxicating liquor, and that, complaints having been received by the 
officers of the law from différent sources that she was engaged in such 
unlawful traffic, Garis and another soldier, as well as a police officer 
named Hand, ail dressed in United States uniform, were sent to her 
place to investigate, and that during such investigation the défendant 
did in fact sell to Garis, for money, three bottles of heer ; but the de- 
fendant testified in her own behalf, among other things, as follows : 

"On the evening of August 11, 1937, two boys came In and asked me for a 
room, rang the Ijell, and I came out. I brought them upstairs In room 15, 
and they reglstereâ under a flctltlous name. Corporal Garis sald, 'Say, I 
want to sée you ahout something.' He called me off to one slde. He sald, 'Can 
you slip me a couple of eold bottles of béer?' I says, 'No, sir; I cannot slip 
yon any cold bottles of béer; and, furthermore, if you want any béer, you 
get out.' He says, 'You need not be af raid of me ; I am not one of those fly 
cops, or a stool pigeon, or anything like that; you need not be afraid of nie.' 
Hé says, 'I kno\y you sell it ; you mlght as well sell it to me.' I says, 'If 
you think you are golng to get any béer from me, you are badly mlstaken; I 
never sold a bottle of booze hère.' He kept on nagging me, and I says, 'I hâve 
got to go downstairs and attend to business.' I should judge thls was around 
6 o'clock, because we generally eat about then, and I got called away from 
the supper table. I cannot say exactly the minute ; I am always busy. After 
having refused béer to Corporal Garis, I went back to my supper table. It 
Is on the second floor, and they are on the third floor. He came down- 
stairs and called me out. He came out the door, and sald he wanted to see 
me. ,He says, 'Where is that béer you promlsed me?' I said, 'What are 
you talking about? I do not sell any béer. What is the matter wlth youV' 
He says, 'Well, I hâve to hâve some béer ; I never mind the price ; I hâve 
paid as hlgh as a dollar a quart on the Coast; I' do not care what you 
charge me ; I hâve to hâve It ; I hâve been hiking ail day.' I refused him. I 
said, 'I hâve no béer for soldiers ; there's no use trylng to get it ; you mlght 
as well go back to your room.' I then went down to the candy place. 

"There we're two men registered In room 15. I only saw two that were 
présent at that time. I ain not acqualnted wlth elther Offlcer Hand, Corporal 
Garis, or Corporal Conley, and had never seen them before, that I remember. 
My recollection is that it was Corporal Garis who did the talking. The flrst, 
request for béer was made when they rented the room. They called me off to 
one side. I should judgç that it was 15 minutes after that that one of them 
came down to my llvlng room on the second floor. That was Ctorporal Garis, 
as I remember. He knocked at the door ; he called me off to one side, and 
he said, 'Where is that béer that you promlsed me?' I repeated the same 
thing. I said, 'There is no use wasting any time with you ; I hâve got to go 
downstairs and attend to the ice cream parler.' It was full of soldiers be- 
cause It was pay day. When I went down to the lee cream parler It must hâve 
been between a quarter to 7 and 7 o'clock. It is hard to tell exactly how 
long, I stayed in the Ice cream parlor, as I was very busy, and to tell you the 
truth I cannot tell the time exactly to a minute. Between 7 and 8 o'clock 
Offlcer Hand came down and says, 'I would like to hâve a llttle change ; I 
would llke to hâve that béer you promlsed to bring up.' He told me he was 
drilling six hours a day ; that they were exhausted ; he had to hâve the 
béer, It did not make nO|.difference how much it cost. He just kept on nagging 
ine. He says, 'You look pretty good-natured' — I guess because I aju good- 
natured and fat — 'you mlght as wçll corne across and give us some béer ; we 
havé to hâve it.' I said, 'I eannot sell any bèèr. What Is the matter wlth 
you? Do you want to get me Ih trouble?' He sald, 'Oh, that is ail rlght; 
you can bring us up a couplei of bottles.' 

"Q. Did you say. that in a very kindly tone, or did you say it posltlvely? A. 
I was ail exeited. I slammed the door in front of their room the flrst time. 
I told them to leave me alone. Flrst Garis came down twlce; then Hand 
came down. They kept on nagging me for about three hours. They told me, 
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'Bverybody sells it arovind the corner ; you might as well glve us a couple of 
bottles.' I went and gave them a couple of bottles. A soldler by the name 
of Rose came up the stairs, and he said, 'What is this argument?' I said, 
'They waut béer.' He says, 'Who are they?' I said, 'I don't know; it is no In- 
terest of mine who they are ; I don't know.' I did net see Rose afterwards. 
Rose roomed at my place on and off. He is In the guardhouse now. 

"Q. What time of the night was that, that you flnally gave them the three 
bottles of béer? A. I think it was about half past 9; maybe it was a little 
later. I never made the remark, 'Hère I come to be arrested.' The only 
thing, one of them said to me, 'What's the matterV Haven't you any use for 
soldiers?' I said, 'Why shouldn't I? My owii son Is in the army; he 
volunteered, and the other Is ready to go. I hâve been deallng wlth soldiers 
for the past 19 years; why shouldn't I hâve use for soldiers?' By 'deallng 
wlth soldiers' I mean I was in the laundry buslnes.'ï, and I washed for soldiers 
in the Post Laundry. We called it that, so as to get the soldier's trade. We 
are just one block from the Presidio, and our business has been almost exclu- 
sively with soldiers for the last 20 years. 

"Mr. Black: Q. What induced you to seil that béer to those soldiers? 
A. They worked my good nature, I guess, and my sympathy ; because I see 
them drillin^ In front of my door, and they come in by the dozens and get 
ice cream ; my boy is in the army ; when he started to drill, he was ail stifC 
and sore; I know what it is. They said they had to hâve it, and I was 
feeling t^d for them; I didn't mean to do any wroug. Furthei'more, I 
never asked them no price. Room 20 is right above my office on the thlrd 
floor, and room 14 is right opposite from room 20, and room 15 is Just a little 
bit triangle from that. There are 10 rooms on the third floor and 10 rooms on 
the second floor. 1 saw a soldler named Slabin there that night. Garis was 
talking to me when I saw Slabin. I should judge my door was 15 or 20 feet 
from Slabin's room when Garis was talking to me." 

And there was testimony given by other witnesses tending to sup- 
port that of the défendant upon the point in issue. 

The record show^s that the trial court refused to give to the jttry, 
to which refusai an exception was duly reserved, the sixth and seventh 
instructions requested by the défendant, which are as foUows : 

"Slxth. The défendant is eharged with selling béer to an officer or member 
of the military force of the United States Army while In uniform. The de- 
fendant clalms that she was entrapped into selling three bottles of béer 
through the instigation of the governnient agents, and that the béer would 
not hâve been sold at ail, if it had not lieen for the importunities and false 
statements made by the olHcers and détectives who went to her rooming 
house, admittedly for the purjxise of entrapping her into the commission of 
the offense; and In this connection I charge you that, if you believe from 
the évidence that the défendant was Induced by the importunities of the 
govemment agents to vlolate the law, and that through the Instigation of 
either Police Officer Hand or Corporal Garis representing the government, 
the défendant, Mrs. Peterson, was induced to sell them three bottles of béer, 
and that she otherwise would not hâve violated the law, then you should re- 
turn a verdict of 'not guilty,' as it is the policy of the United States courts 
not to uphold a conviction in any case where the offense was committed 
through the instigation of the government agents. 

"Seventh. If you flnd from the évidence that Police Officer Hand, accom- 
panied by Oorporal Garis of the United States Army, wènt to the rooming 
house of the défendant and hired a room from the défendant, and thereafter 
importuned the défendant to sell them some béer, which the défendant re- 
fused to do, and that thereafter they induced one Harry Rose, a soldler who 
was rooming In the house of the défendant, to go to the défendant and again 
importune her to give to Police Officer Hand and Oorporal Garis aforesaid, 
two or more bottles of béer under the statements that the last two named 
persons were friends of Rose, which statements were willfuUy false and 
made for the purpose of deceiving and inveigling the défendant into a viola- 
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tion of tlie law, and that, yieldlng to the Importunlties, the défendant did 
procure from her private stores of liquor, the three bottles testlfled to by 
Officer Hand and Corporal Garis,'and you further believe that the défendant 
without such solicitation and importunity would not hâve violated the law, 
then it is your duty to acquit the défendant, for the reason heretofore stated, 
that the fédéral courts do not uphold convictions for offenses committeu 
through the instigation of the government agents." 

Instead the court in its charge instructed the jury as follows: 

"The défendant on the witness stand has admitted that she gave the béer 
to Garis, and that she received in exchange money. The excuse and défense 
offered by her is that she was solicited to sell the béer to the man Garis. 
There is raised only one real question of law in the case. It is needless for 
me to say that the government is not engaged in the business of manufac- 
turing criminals ; for an officer to go to a law-abiding citizen and by solicita- 
tion and persuasion induce hlm to commit a crime is something abhorrent to 
ail our sensé of décent administration of law; and where the crime is com- 
mitted under such circumstances, the courts hâve always been inclined to say 
that a crime thus induced, if so shown, is not suffi oient to support a conviction. 
That is decided in the Chinése smuggling case of United States v. Woo Wai. 
That case, as I stated yesterday, was preclsely of that character. A Chlnese, 
not suspected, so far as the record shows, of belng engaged in the business 
,of smuggling Chinanien into the United States, was approached by an officer 
who professed to be in that business, and induced Woo Wai to enter into a 
scheme to smuggle Chlnese from Mexico. Of course, the conduct of the 
officer was reprehenslble, and the Circuit Court of Appeals characterized it 
just as it should be, and characterized it very severely. But there is a class 
of offenses, like the unlawful selllng of Intoxicating liquor, frequently cpra- 
mitted by people who are cunnlng, and it is difflcult to secure the évidence 
necessary to a conviction by any other means, except by the use of decoys; 
and you are Instructed that if it appears in this case that the officers had 
information whlch led them to believe, and they were justlfled in believing 
that the premises oocupied by the défendant was a place where an unlawful 
business was belng conducted, that is, that the défendant was engaged in 
selllng Intoxicating liquor to members of the military service, whlle in unl- 
form, it was very proper for them to initiate an investigation, and if the two 
soldiers, Garis and Conley, and Police Officer Hand, clad in military uniform, 
went there and solicited béer and ofCered to buy it, and urged her to sell it 
to them, the fact that they urged her to sell the béer to them Is no excuse." 

It is apparent from what has been said that the sole défense of the 
défendant was that she was instigated to commit the crime by the 
officers, which was purely a question of fact for the détermination 
of the jury. If she was, then the law is, as above pointed out, that 
a verdict of guilty could not be sustained, from which it follows that 
the instructions requested and refused should hâve been given. The 
difficulty with the learned iudge of the court below was that he treat- 
ed the question as to whether or not the défendant was instigated to 
commit the crime by the officers as a question of law and not of fact, 
as is évident from the portion of his charge which has been quoted, 
in which, as will hâve been seen, he expressly said to the jury. 

"There is raised only one real question of law in the case," and in its con- 
clusion that "if the two soldiers, Garis and Oonley, and the Police Officer 
Hand, clad in military uniform, went there and solicited béer, and offered to 
buy it, and urged her to sell it to them, the fact that they urged her to sell 
the béer to them is no excuse." 

It is obvious that the case did not présent any question of law for 
the jury to détermine, and only one controverted question of faet — 
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that is to say, whether or not the défendant was instigated by the 
officers to sell the béer. 

It results that the judgment must be and is reversed, and the case 
remanded for a new trial. 



MARYLAND CASUALTY CO. v. CAMPBELL. 

OAMrBELL V. MARYLAND CASUALTY CO. 

(Circuit Court of Appeals, Fiftli Circuit. January 23, 1919.) 

Nos. 3290, 3309. 

Insurance "§=3376(1) — Accident Insurance — Breacii of Wabbanty — Waiver. 
The insurer cannot be deemed to hâve waived a warranty in the appli- 
cation that insured had not received médical attention withln two 
years. because its agent knew the statement to be untrue, where the pollcy 
exprt'ssly withheld such authority from the agent, and provided that 
no waiver should be valid, unless indorsed thereon and signed by the 
président or secretary. 

In Error to the District Court of the United States for the South- 
ern District of Florida ; Rhydon M, Call, Judge. 

Action by Daniel Curry Campbell against the Maryland Casualty 
Company. Judgment for plaintifif, and both parties bring error. Re- 
versed. 

A. H. King and FI. L,. Anderson, both of Jacksonville, Fia., for plain- 
tifif below. 

F. P. Fleming, Jr., of Jacksonville, Fia., for défendant below. 

Before FARDEE and WALKER, Circuit Judges. 

WAEKER, Circuit Judge. This was an action by Daniel Curry 
Campbell against the Maryland Casualty Company on a contract, 
which was set eut in the déclaration, by which the latter insured the 
former, subject to provisions and conditions stated, against bodily 
injuries, effected independently and exclusively of ail other causes, 
through external violent and accidentai means, and against specifîed 
disabilities so effected. The parties will be ref erred to as the plaintifif 
and the défendant, respectively. The claim asserted was that the 
plaintiff was entitled to the indemnity stipulated for — 

"if such injuries shall, independently and exclusively of ail other causes, 
continuously and whoUy disable and prevent the insured from perfomiing 
any and every kind of duty pertaining to hls occupation." 

It was averred that the plaintiff, a practicing lawyer, was so dis- 
abled continuously from on or about October 9, 1914, to the time of 
the bringing of the suit, by an injury resulting from his lower lip be- 
ing violently and accidentaUy struck by and against a pièce of f urniture. 
The claim asserted was resisted upon the grounds, among others, 
that the disability alleged was not effected, independently and exclu- 
sively of ail other causes, by the wound to the plaintiff's lower lip, 

^=For other cases see same topio & KEY-NUMBER ia ail Key-Numbered Digests & luûexes 
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which there was évidence tending to prove was accidentally inflicted 
on or about October 9, 1914, and that there was a breach of a provi- 
sion contained in the contract sued on, whereby the plaintiff war- 
ranted the truth of a statement that he had net received médical at- 
tention within tw^o years next preceding the date of the contract, in 
that during the month of February, 1914, he did receive médical at- 
tention for traumatism or cancerous condition on his lower lip at the 
place where he alleged he received said injury on or about October 
9, 1914. The défendant moved the court to direct a verdict in its 
favor at the conclusion of the évidence offered by the plaintifï, and 
aiso at the conclusion of ail the évidence. Exceptions were reserved 
to the overruling of those motions. 

A phase of the évidence clearly tended to prove that whatever dis- 
ability existed after the happening of the incident of October 9, 1914, 
was attributable in part at least to a diseased condition of the plain- 
tiff's lower lip which existed prior to that date. Evidence which was 
without conflict proved that there was an unsound condition of the 
plaintifif's lower lip prior to the infliction of the wound relied on, and 
that that lip was the subject of examination and treatment by physi- 
cians for months prior to that date, and prior to and when the de- 
fendant's original policy was renewed by a written instrument, dated 
August 1, 1914, whereby it agreed to continue the policy in force for 
12 months, from August 10, 1914, to August 10, 1915, "provided the 
statements in the application or the schedule of warranties in the orig- 
inal contract are true at this date," etc. There was uncontroverted 
évidence to the effect that for months prior to October 9, 1914, that 
lip was the subject of treatment by physicians or pursuant to their 
directions, which had not been discontinued when the alleged accidentai 
hurt relied on occurred. The testimony of several of those physi- 
cians was adduced. It was uniform to the effect that there was a can- 
cerous condition of the hp before as well as after October 9, 1914. 
The plaintiff, as a witness in his own behalf, stated that his lip was 
well before he received the wound relied on. He asserted that the 
treatment it was receiving immediately prior to that occurrence was 
a precautionary measure. 

In behalf of the défendant it is contended that a verdict in its favor 
should hâve been directed, on the ground that whatever disability 
existed after October 9, 1914, was so conclusively proved to be due, 
in part at least, to a cancer which existed before as well as after that 
date, as to make it the duty of the court to set aside a verdict for the 
plaintiff; circumstances the existence of which was not disputed be- 
ing such as to establish the impossibility of the truth of the plaintiff's 
assertion that his lip was well before the wound relied on was suffered, 
whether it was or was not believed by him to be true. This conten- 
tion need not be passed upon if, on another ground, the défendant was 
entitled to hâve a verdict in its favor directed. 

By the terms of the original policy, which was renewed as above 
stated, the undertakings of the défendant, which it evidenced, were 
stated to be made "in considération of the statements in the schedule 
of warranties hereinafter contained and made a part hereof, and of 
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$120 premium." The policy, which embodied plaintiff's application 

for insurance, contained the f ollowing provision : 

"Ali the warrantles made by tbe assured upon the acceptance of thls pôllcy 
are true, viz. : 

"Schedule of Warrantles. 
• ***♦*«••• 

"16. I hâve not reeeived médical attention within the past two years, except 
at follows : No exceptions." 

By the terms of the last renewal receipt the original policy was con- 
tinued in force — 

"provided the statements in the application or the schedule of warrantles m 
the original contract are true at this date, and that nothlng exists at the 
date hereof to render the hazard of the rislc greater than or différent from 
that shown by said application or schedule." 

By pleas the défendant averred the existence of the above-quoted 
warranty, and that prior to the date of the issuance of the last renewal 
the plaintiff did receive médical attention, to wit, during the month 
of February, 1914, and that said médical attention was reeeived for 
traumatism or cancerous condition on said lip at the place where plain- 
tiff allèges he reeeived said in jury on or about October 9, 1914. The 
pleas mentioned further averred: 

"That said médical attention was not disclosed to the défendant, nor did 
défendant hâve any knowledge thereof, at the time of the issuance of said last 
renewal, and said warranty was material." " 

The poUcy contained the f ollowing provision : 

"An agent has no authority to change this policy, or to waive any of its pro- 
visions, nor shall notice to any agent or knowledge of his or any other person 
be held to effect a walver or change in this contract, or any part of it. No 
change whatever in this policy, and no walver of its provisions, shall be 
valid unless an indorsement Is added hereto, signed by the président or secre- 
tary of the company, expressing such change or waiver. In any matter re- 
latlng to this insurance no person, unless duly authorlzed in writing, shall 
be deemed the agent of this company." 

There was undisputed évidence to the effect that the plaintiff re- 
eeived médical attention as alleged in the pleas above mentioned. The 
plaintiff testified that in January or February, 1914, while he had sil- 
ver foil on his lip, he met Mr. R. R. Rosborough, the defendant's 
gênerai agent in Florida, through whose office the policy and renewals 
were issued, and mentioned to him that his lip had been injured, and 
that the doctors had put silver foil over it to protect it. He also tes- 
tified that, when an employé of Mr. Rosborough delivered to the plain- 
tiff the last renewal receipt, he told that person about the doctors 
treating his lip. There was no évidence tending to prove that any one 
connected in any way with the défendant, other than the two per- 
sons just mentioned, was informed, at the time of or priof to the is- 
sue of the last renewal, or before the alleged disability occurred, that 
the plaintiff's lip had been injured, or that he had reeeived médical 
attention. 

The pleas above mentioned set up as a défense to the suit a breach 
by the plaintiff of a warranty contained in the contract sued on. The 
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last-quoted averment of those pleaS, upon which issue was joined,. 
negatived a waiver by the défendant of the alleged breach of war- 
ranty. Such being the manifest purpose and effect of that négative 
averment, it cannot properly be said that its falsity in any material 
respect is shown by évidence having no tendency to prove a waiver 
by the défendant of the breach of warranty alleged. By the explicit 
terms of the policy the only persons in any way connected with the 
défendant, who were shown hy any évidence to hâve had knowledge 
of the falsity of the plaintiff's statement that lie had not received méd- 
ical attention, were without power to waive the warranty of its truth. 
The last above quoted provision negatived the existence of authority 
in either of those persons to change the policy, or to waive any of 
its provisions, and stipulated against notice to them having the effect 
of a waiver or change in the contract. Embodied in that provision 
was the stipulation that: 

"No change whatever in this policy, and no waiver of its provisions, shall 
be valid unless an indorsement is added hereto, signed by the président oi' 
secretary of the company, expressing such change or waiver." 

There was no such indorsement. The défendant, like any other 
principal, could limit the authority of its agents, and thus bind ail 
parties dealt with to whom such limitation was disclosed. An in- 
surer cannot be deemed to hâve waived a breach of a warranty con- 
tained in its policy, because its agent had notice or knowledge of the 
breach, where the policy expressly withheld from such agent authority 
to change the policy, or to waive any of its provisions, and provided 
that notice to such agent or knowledge of his should not be held to 
effect a waiver of the contract or any part of it. New York Life In- 
surance Co. V. Fletcher, 117 U. S. 519, 6 Sup. Ct. 837, 29 L. Ed. 934; 
Northern- Assurance Co. v. Grand View Building Association, 183 U. 
S. 308, 22 Sup. Ct. 133, 46 L,. Ed. 213; Prudential Insurance Co. v. 
Moore, 231 U. S. 560, 34 Sup. Ct. 191, 58 L. Ed. 367; ^tna Life 
Ins. Co. V. Moore, 231 U. S. 543, 34 Sup. Ct. 186,58 L- Ed. 356. 

Thé followirig Florida statute was referred to in argument as hav- 
ing a bearing on the question presented : 

"Any pierson or firm in this state, who receives or receipts for any money 
on account of or for any contract of insuranee made by him or them, or for 
such insuranee company, association, flrni or iiidividual, aforesaid, or who 
receives or receipts for money from other persons to be transmitted to any 
such company, association, flrm or Individual, aforesaid, for a policy of in- 
suranee, or any reneWi^al thereof, although such i)olicy of insuranee Is not 
signed by him or them, asi agent or représentative of such company, associa- 
tion, flrm or individual, or wlio in any wise, directly or iudlrectly makes or 
causes to be. made, any contract of Insurance for or on account of sueh in- 
suranee company, association, firm or individual, shall be deemed to ail In- 
tents and purposes an-agent or représentative of sueh company, association, 
flrm or individual." General Statu tes of Florida, § 27G5. 

In the case of Mutual Life Insurance Co. v. Hilton-Green, 241 U. 
S. 613, 623, 36 Sup. Ct. 676, 60 L. Ed. 1202, the statute quoted was 
under considération. That was a suit on a lif e insuranee policy, which 
contained the following provisions ; 
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"This policy and the application tlierefor, copy of wtiich is ludorsed hereon 
or attached hereto, constitute the entlre contract betweeu tlie parties hereto." 

"Agents are not aiithorized to modify this policy or to extend the time for 
paying a premium." 

It was contended that the Insurance company was chargeable wiîh 
notice of facts known to Hogue, the agent who soHcited the iusur- 
ance; to Torrey, the agent through whom the appHcation for the pol- 
icy was forwarded to the company, and to the physicians, who ex- 
amined the applicant. In adversely disposing of that contention the 
court said, in référence to the statute just quoted: 

"Section 2765 of the Florida Statutes, ante, undcrtalces to designate as 
agents certain persons wlio in fact act for an insvu'ance company in sonie 
particular; but it does not fix the scope of their authority as between the 
company and third persons and certainly does not ralse spécial agents with 
limited authority into gênerai ones possessing unlimited power. We assume 
Hogue, Torrey, and the médical examuiers vvere in fact designated agents of 
the company with power to blnd it within their apparent authority ; and in 
such circumstances the statute does not atïect their true relatlonship to the 
parties." Mutual Life Insurance Co. v. Hilton-Green, supra, 241 U. S. C23, 36 
Sup. Ot. 680, eo L. Ed. 1202. 

That statute does not hâve the effect of conferring a power which 
the contract of the parties shows was expHcitly withheld. Though each 
of the persons who, according to the plaintiff's testimony, was in- 
formed of the falsity of his statement that he had not received médi- 
cal attention was an agent of the défendant, he was an agent from 
whom, by the terms of the contract entered into, the principal with- 
held any authority to change the contract or to waive any of its pro- 
visions, and notice to whom or whose knowledge it was stipulated 
should not be held to efïect a waiver or change in the contract. 

The terms of the defendant's contract were such as to make the 
truth of the above statement of the plaintiff, made in his apphcation 
for the original policy and repeated when he accepted a renewal, a 
condition précèdent to the existence of a right to recover on the re- 
newal of the policy. It was in express words made a warranty. Mu- 
tual Life Insurance Co. v. Hilton-Green, 211 Fed. 31, 127 C. C. A. 
467. The évidence without conflict showed the falsity of that state- 
ment. The resuit was, in the absence of any évidence showing a waiv- 
er by the défendant, that plaintiff was not entitled to recover. The 
court erred in overrnling the motion of the défendant that a verdict 
in its favor be directed. 

The plaintiff présents for review a ruling of the court against a 
claim, based on a Florida statute, that the plaintiff was entitled to 
recover attorney's fées. The conclusion that, on the évidence adduced, 
he was not entitled to maintain the demand asserted, dispenses with 
the necessity of passing on the ruling of which he complains. 

Reversed. 
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WILCOX V. EL BANCO POPTJLAR DE EOONOMIAS Y PRESTAMOS DE 

SAN JUAN, P. R. 

(Circuit Court of Appeals, First Circuit December 3, 1918.) 

No. 1311. 

1. Courts i®=»347 — Fédéral Court — Pi^ading — Diskegaeding Teciinicai, 

Defects. 

Under equlty rule 1» (198 Fed. xxili, 115 C. C. A. xxili), requirlng the 
court to disregard defects In the proceeding whieh do not afCeet the sub- 
stantial rights of the parties, facts alleged in a eross-bill, although It 
does not meet the technical requirements of such a pleading, may be 
considered as a part of the answer. 

2. MORTGAGES <S=>4e3 — B'ORECLOSURE SUrT DEFENSES — FBAUD. 

Evidence held to substantlate allégations In the answer in a foreclosure 
suit that a stipulation in a deed by whlch défendant assumed and agreed 
to pay a mortgage on the property, not then of record, was inserted by 
fraud and without hls knowledge. 

3. MORTGAGES <3=»559(S) DiABILITT FOR DeFICIENCT ASSUMPTION OF MORT- 

GAGE BY GRANTEE. 

In a suit to foreclose a mortgage, and also to enforce the Personal llabili- 
ty of a grantee of the property under a provision of the deed by which he 
assumed and agreed to pay the mortgage, the validity of the deed is a 
material issue. 

4. ACKNOWLEDGMENT <©=>20(3) INTERESTED PARTT AS NOTART. 

TJnder Notarial Act Porto Rico, § 20, provldlng that instruments eon- 
taining any provision in favor of the notary executing the same, or v?lt- 
nessed by his relatives, clerks, or employés shall be void, a deed to mort- 
gaged property in whlch the grantee assumed and agreed to pay the 
mortgage, acknowledged before a notary who was président and a sub- 
stantlal stockholder of the bank owning the mortgage, and witnessed by 
his employés, is void. 

5. EqtiiTY <®=339 — Pleadings as Evidence — Sworn Answee. 

It Is a gênerai rule in chancery that, when an answer is under oath, such 
parts of it as are responsive to the Mil are évidence equal to the testi- 
mony of one crédible wltness, and are to be taken as true, unless out- 
■weighed by a prépondérance of évidence. 

Appeal from the District Court of the United States for the Dis- 
trict of Porto Rico; Peter J. Hamilton, Judge. 

Suit in equity by El Banco Popular de Economias y Prestamos de 
San Juan, P. R., against Elias B. Wilcox. Decree for complainant, 
and défendant appeals. Reversed. 

Ben A. Matthews, of New York City (José R. E. Savage, of San 
Juan, P. R., on the brief), for appellant. 

Frank Antonsanti, of San Juan, P. R., for appellee. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

BINGHAM, Circuit Judge. This is an appeal from a decree in the 
United States District Court for Porto Rico in an equity suit brought 
by El Banco Popular against Elias B. Wilcox, June 9, 1914, to fore- 
close certain mortgages. In the bill, after setting out the citizenship 
and résidence of the respective parties, it is alleged : 

^SJFor other cases see same toplc & KBY-NUMDBR in ail Key-Numtered Digests & Indexes 
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(1) That on July 29, 1909, one L,andron and wife executed a mort- 
gage before Damian Monserrat, Sr., as notary public, in favor of the 
bank, to secure the sum of $4,600, with interest at 1 per cent, per 
month for the term of one year ; that the interest was to be paid in 
advance every four months, and, in case of failure to pay the same 
as agreed, the mortgage should be considered overdue. The mort- 
gagor was to keep the property insured for the amount of the mort- 
gage, and, in case it became necessary to institute judicial proceedings 
to enforce collection, the mortgagor was to be liable for an additional 
sum of $500 to cover costs, disbursements, and attorney's fées; that 
the mortgage hadnot been paid in whole or in part, and that interest 
was due thereon from August 2, 1913, to March 3, 1914, amounting 
to $322. 

(2) That on December 3, 1912, said Landron and wife executed an- 
other mortgage before Damian Monserrat, Sr. (Jr.), as notary pubhc, 
to secure the sum of $1,700, and interest at 1 per cent, per month for 
the term of one year ; that the interest was to be paid in advance every 
four months, and in case of failure so to do the mortgage was to be- 
come due; that the mortgagor was to keep the property insured for 
the amount of the mortgage debt, which he failed to do, and that the 
bank had been obliged to pay for insurance premiums the sum of 
$108.68 ; that an additional sum oi $200 was provided for to pay costs 
and attorney's fées in case of foreclosure ; that said mortgage had not 
been paid, and that interest was due thereon from August 3, 1913, 
to March 3, 1914, in the sum of $119. 

(3) That both mortgages were upon the same property, consisting 
of a house and lot situated in the district of Santurce, San Juan. 

(4) That on January 14, 1913, Landron and wife conveyed said 
house and lot by deed executed before Damian Monserrat, Sr., as no- 
tary public, to the défendant Wilcox, who therein assumed and agreed 
to pay the mortgages above stated. 

(5) That there is now due and owing from the défendant to the 
bank, on said mortgages, the sum of $7,549.68; that no part of said 
sum or the interest thereon since March 3, 1914, had been paid, though 
the same was overdue and payment thereof had been demanded of 
the défendant. 

It prayed that Wilcox be required to answer — 

"the several matters and thinii?s herelnbefore stated, as fully and partlcu- 
larly as if they were herein again repeated, and lie was tliereunto especially 
interrogated, and that the premlses aforesaid niay be sold for payment of your 
orator's elaim, wlth Interest as aforesaid, and that your orator may hâve such 
further or other relief as his case may require." 

July 20, 1914, the défendant filed an answer and a cross-bill. August 
3, 1914, the plaintifï filed motions to strike the answer and the cross- 
bill. July 29, 1915, thèse motions were denied. October 26, 1915, 
'no demurrer, plea, or answer to said cross-bill having been filed, al- 
though it should hâve been before the rule day of the preceding month, 
the défendant filed a motion for a decree pro confesso upon the cross- 
bill. November 15, 1915, plaintifï filed motions to dismiss the answer 
aiid to dismiss the cross-bill. January 27, 1916, the court rendered an 
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Opinion and entered an order denyîng the defendant's motion for a de- 
cree pro confesso, and granting the plaintiff's motions to dismiss thc 
answer and the cross-bill unless they were amended vvithin a Hmited 
time, to which rulings the défendant excepted. 

In the opinion the court disposed of the motion to take tlie cross- 
bill pro confesso by saying that it was not pressed or insisted upon, 
and he regarded it as waived ; and, having pointed out that a motion 
to strike related to formai matters, while a motion to dismiss took the 
place of the old demurrer and related to "questions of law and of 
equity," he proceeded to consider whether the answer and the cross- 
bill stated an équitable défense or ground for relief, and held that, 
inasmuch as it was not alleged in either of them that the stipulation 
in the deed of January 14, 1913, whereby Wilcox assumed and agreed 
to pay the two mortgages, was inserted in the deed through f raud and 
without his knowledge or consent, but only alleged that the stipulation 
was not the contract entered into between him and the Landrons, the 
allégation did not state an équitable défense, as the conversations lead- 
ing up to the exécution of the deed were merged in it, and that neither 
the answer nor the cross-bill asked for reformation of the deed, but 
sought to avoid it "on the ground of paroi conversations beforehand." 

As to the allégations in the cross-bill — that the deed of January 14, 
1913) was null and void because tife notary before whom it was ex- 
ecuted was, at the time, a stockholder in and président of the bank, 
and that the witnesses to the deed were then in the employ of the 
notary, either of which facts would render the deed null and void un- 
der section 20 of the law concerning notariés (section 1998 of the Re- 
vised Statutes and Codes of Porto Rico) — the court did not undertake 
to détermine whether they set forth a valid défense, saying that he 
did not consider the question as at présent before the court ; that "if 
it be a valid défense, it arises out of the transaction sued on by the 
plaintiff, and is therefore within the scope of equity rule 30 (201 Fed. 
V, 118 C. C. A. v) as to set-ofï and counterclaim," and, such iDcing the 
case, it "can be set up in an answer, and does not need a cross-bill." 

July 5, 1916, the défendant filed an amended answer, wherein, among 
other things, he alleged that prior to the date of the exécution of the 
deed of January 14, 1913, he was the owner of a second mortgage upon 
the property in question, which he liad proceeded to foreclose, so far 
as to obtain a decree of foreclosure, and was about to sell the same to 
satisfy his judgment, when, at the instance of Damian Monserrat, Sr., 
he was induced to forego the selling of the property and to enter into 
an agreement to assume payment of the mortgage for $4,600 and can- 
cel his judgment against the Landrons, upon Landron and wife agree- 
ing to deed the property to him; that said Monserrat, being aware of 
the terms of the agreement, was to prépare the deed for exécution ; 
that the terms of the agreement between him and Landron were re- 
duced to writing; that thereafter said deed of January 14, 1913, was 
prepared by Monserrat ; that it was written in the Spanish language 
and was of great length ; that, on being assured by Monserrat that 
it faithfully stated the agreement between him and the Landrons, he 
was induced to accept and sign the deed; that he never promised to 



WILCOX V. EL BANCO POPULAR DE ECONOMIAS, ETC. 445 

pay the $1,700 mortgage, and did not know of its existence until after 
the deed of January 14, 1913, was made and accepted; that Monserrat 
was, at the time he prepared the deed, the président and attorney of 
said bank and a stockholder therein ; that he was largely, if not whoUy, 
responsible for the loan to Landron ; that the mortgage of December 
3, 1912, for $1,700, was a third mortgage upon the property, and was 
a loss to the bank if it existed ; and that the change made in the deed 
f rom that of the agreement entered into between him and the Landrons 
was a fraudulent effort to unload the $1,700 indebtedness upon the de- 
fendant. It was further alleged that Monserrat, at the time he took 
the acknowledgment of the deed, was the président, légal représenta- 
tive, and a heavy stockholder in the bank, and that the witnesses to 
the exécution of the instrument were in his employ, ail of which was 
jn violation of law and rendered the instrument nuU and void. He 
prayed (1) that the bill be dismissed and the plaintiff take nothing 
thereby; and (2) that the deed of January 14, 1913, be held for can- 
cellation and declared null and void. This answer was made under 
oath. 

A trial having been had, on August 25, 1916, a decree of foreclosure 
was entered, in which it was adjudged that the défendant, by virtue 
of the deed of January 14, 1913, purchased the property in question 
and assumed and became liable to pay the two mortgages held by the 
bank, and that there was then due and owing it on said mortgages the 
sum of $9,631.92. It was further ordered and decreed that the défend- 
ant pay the complainant said sum, with interest, within 90 days, and, 
in default thereof, that the mortgaged property be sold and ail rights 
of the respondent forever barred and foreclosed. 

At or about the time this decree was entered an opinion was filed 
in which it appears that the court viewed the question presented by 
the évidence to be whether the défendant was informed of the ex- 
istence of the $1,700 mortgage of December 3, 1912, which was not 
recorded until January 28, 1913, at the time he accepted the deed of 
January 14, 1913, without regard to whether he then in fact knew 
of the stipulation inserted in the deed of January 14 with référence 
to the mortgage for $1,700, and held that, regarding, as he did, the deed 
of January 14 as the primary source of évidence in the transaction, 
he felt controlled by the stipulation therein contained as to the $1,700 
mortgage, for he could not regard the évidence of fraud of such per- 
suasive character as to convince him that the deed did not state the 
real transaction. He did not consider the défense set up as to the in- 
validity of the deed by reason of the notary, Monserrat, being the prés- 
ident and a large stockholder in the bank, and the witnesses to the deed 
being the employés of the notary. 

[1] We do not deem it necessary to consider at length the ques- 
tions presented by the motions to dismiss the original answer and the 
cross-bill. Neither that answer nor the cross-bill alleged that the stipu- 
lation relied upon by the plaintiff was introduced into the deed of 
January 14, 1913, through fraud; and the answer contained no allé- 
gations, as did the cross-bill, with référence to the nullity of the deed. 
There would seem to be no reason, however, why the court below. 
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even though the cross-bill did not answer the requîsites of such a bill 
wheti tested by the technical rules of pleâding in equity, should not 
hâve regarded it as an answer and decided whether the défense set up 
as to the nullity of the deed presented a valid défense; for in rule 18 
of the gênerai equity rulês (198 Fed. xxiii, 115 C. C. A. xxiii) it is 
provided that "unless otherwise prescribed by statute or thèse rules 
the technical forms of pleadings in equity are abolished," and in rule 
19 (198 Fed. xxiii, 115 C. C. A. xxiii) that "the court, at every stage 
of the proceeding, must disregard any error or defect in the proceed- 
ing which does not aflfect the substantial rights of the parties." In 
other words, it seems to us that the pUrpose sought to be accomplished 
by the gênerai equity rules is that, if the substantial rights of the par- 
ties may be ascertained and determined according to the allégations 
contained in the pleadings, it is the duty of the court to consider and 
décide them without regard to the form in which they are presented, 
if they may be rightly understood. 

But, inasmuch as the défendant was allowed to file an amended an- 
swer, which he did, and in which he set up, among other défenses, the 
défense of nullity of the deed because of the interest of the notary and 
the witnesses being his employés, we think that the défendant was in 
,no way injured by the granting of the motion to dismiss the cross-bill 
without the merits of the défense having then been determined. 

[2] It remains to be considered whether the allégations of fraud 
and nullity set up in the amended answer présent valid grounds of dé- 
fense, and, if so, whether the weight of the évidence calls for findings 
in accordance therewith. 

It is in substance conceded and there can be no doubt, if the stipu- 
lation with référence to the assumption by the défendant of the $1,700 
mortgage was inserted in the deed through the fraud of the notary, 
that it is a valid ground of défense as to that mortgage, for the de- 
fendant could not be charged with its payment, as was sought to be 
donc in the bill and as was in fact done in the decree. The object of 
setting out in the bill of complaint the stipulation wherein it is alleged 
that the défendant assumed and agreed to pay the two mortgages for 
$4,600 and $1,700 was (1) to make the $1,700 mortgage, which in the 
absence of the agreement in the deed would be a third mortgage, a 
second mortgage and enlarge the amount which the défendant would 
be required to pay in order to redeem ; and (2) to conclude him as to 
the balance due on the judgment after applying the sum realized from 
the sale of the mortgaged property when he is sued for that balance. 
Although the decree rendered in the foreclosure suit does not express- 
ly provide for a deficiency judgment, the défendant would nevertheless 
be concluded by that decree as to his obligation to pay the balance due, 
which could be recovered against him in a subséquent suit. Coney v. 
Winchell, 116 U. S. 227, 230, 6 Sup. Ct. 366, 29 L. Ed. 610. 

If, however, the stipulation as to the $1,700 mortgage was inserted 
through fraud, this alone would not militate against a judgment of 
foreclosure being entered against the défendant as to the mortgage for 
$4,600 and charging him with the payment of the debt secured therein. 
I3ut if the stipulation in the deed as to the payment of the $4,600 mort- 
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gage was rendered invalid by reason of the deed being a nuUity, hav- 
ing been executed before a notary not authorized to act in the prem- 
ises, or because witnessed by his employés, \ve think a judgment charg- 
ing the défendant with the payment of the amount of the debt secured 
by that mortgage could not be sustained, and for the reasons above 
given. 

As to the question of fraud the defendant's évidence showed that, 
having procured a judgment of foreclosiire in the sum of $1,465.35 on 
a mortgage which he held on the property, which mortgage was a sec- 
ond mortgage to that of the bank for $4,600, and being about to sell 
the property at pubHc sale to satisfy the judgment, Damian Monser- 
rat, Sr., came to him to see if there might not be a way of settling the 
matter without subjecting Landron, the mortgagor and a fellow law- 
yer, to the humiliation of advertising his property at public sale, and 
requested the défendant to go to the office of Landron to discuss the 
matter; that shortly thereafter he met Monserrat, Sr., at Landron's 
office, and that a Mr. Timpson accompanied him there ; and after dis- 
cussing the matter it was finally agreed between Landron and the de- 
fendant that the latter would take a transfer of the property in satis- 
faction of his judgment and would become responsible for the mort- 
gage indebtedness recorded on the books of the registry of property of 
a date prior to the defendant's mortgage ; that nothing was said about 
a mortgage of $1,700, or any other mortgage indebtedness, except that 
which the bank held for $4,600; that, after the terms had been agreed 
upon, Monserrat, who was to draw the deed, left the office ; that short- 
ly thereafter the agreement entered into between the défendant and 
Landron was, on January 13, 1913, reduced to writing and signed by 
the parties, one copy of which was given to Landron and the other re- 
tained by the défendant, and that Timpson signed the agreement as 
a witness to Landon's signature ; that by the terms of this agreement 
Landron, representing himself and as attorney in fact for his wife, 
contracted to sell the house and lot in question to the défendant ; that 
the considération therefor should be the amount of the judgment stated 
in the decree in the defendant's foreclosure proceeding; that the de- 
fendant would assume the duly registered incumbrances on the prop- 
erty appearing of a date prior to the defendant's mortgage; that if 
within 30 days from the date of the agreement Landron desired he 
might repurchase the property for the judgment plus the sum of $500 
and ail expenses necessary in connection with the resale of the prop- 
erty ; that in case he did not conclude to repurchase the same within 
30 days he should vacate the property promptly and pay as rental for 
the time he remained therein a sum "equal in amount to the interest for 
that time, payable to the Bank of Porto Rico upon the mortgage held 
by said bank against said property" ; that on the f ollowing day, to wit, 
January 14, 1913, the parties met at the office of Monserrat, Sr., the 
notary, and executed the deed that contained the provision stating that 
the défendant assumed the mortgage of $1,700 held by the bank, as 
well as that he assumed the mortgage for $4,600; that the défendant 
did not read the deed, which was written in longhand in the Spanish 
language and covered several pages, as he was in a hurry, and that it 
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was not read to him; that before signing it the notary, Monserrat, Sr., 
assured him that it was drawn in accordance with the agreement which 
the parties had made, and that, relying on this, he signed and accepted 
the deed ; that he had not seen Monserrat, Sr., from the time he was 
at the office of Landron when the agreement was made up to the time 
the parties met at the office of the notary to sign the deed ; that a f ew 
months after this transaction took place the défendant called at the 
plaintifï bank and paid the interest claimed to hé due on the bank's 
mortgage; that, thinking that the interest which he was called upon 
to pay was greater than it should hâve been, he thereafter examined 
the deed, and for the first time learned that it contained a provision 
whereby he assumed the payment of the $1,700 mortgage; that this 
was the first knowledge that he had of this provision of the deed ; and 
that he thereafter declined to pay, and did not pay, any further in- 
terest. Mr. Timpson was called as a witness and testified that he 
was présent at Landron's office at the time the agreement was entered 
into and that Monserrat, Sr., was présent ; that afterwards, on the 
agreement being reduced to writing, he took a mémorandum of the 
agreement drawn up in duplicate to Landron's office, who read and 
signed it ; and that he himself signed the paper as a witness. 

On behalf of the plaintiff, Monserrat, Sr., testified that he did not 
recall being présent at Landron's office at the time the agreement was 
made ; that the only knowledge he had of the agreement between Lan- 
dron and the défendant was obtained froni the défendant himself, who 
called to see him at a time prior to the parties appearing at his office to 
exécute the deed; that the défendant then told him the terms of the 
agreement, of which he made a mémorandum, from which he after- 
wards drew the deed, and that the deed was made in accordance with 
the instructions thus received ; that at the time the parties met to sign 
the deed the défendant read the deed himself, and that he, the notary, 
also read the deed to the défendant and the witnesses to the deed. 
The plaintiff did not call the witnesses to the deed to testify, but did 
call Landron, who testified that, while he remembered that Wilcox 
came to his office to talk about the settlement, he did not remember 
that Monserrat, Sr., was there with him at that time; that he signed 
the document that had been agreed upon, drawn up, as he supposed, 
by Wilcox, and brought to him by an American whose name he did 
not know, but who used to attend to some business for Wilcox. His 
testimony was inaccurate and confused as to the détails of the différent 
transactions, and he gave no testimony as to whether at the time the 
deed was signed it was read over by Wilcox or by Monserrat, Sr., the 
notary, in the présence of Wilcox. 

It was agreed that Monserrat, Sr., at the time the deed was executed, 
was the président of the bank and a stockholder therein, and the al- 
légation in the sworn answer of the défendant that Monserrat was 
largely, if not wholly, responsible for the loans fi-om the bank to Lan- 
dron was nowhere denied in the testimony. 

The written mémorandum of January 13, 1913, was offered in évi- 
dence by the défendant, and was excluded subject to exception, but 
was permitted to be read. Why this document was excluded, and why 
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its contents were permitted to be read into the record is not entirely 
clear. It surely was compétent évidence to be considered, together with 
other proof upon the question of f raud. Whether any weight was given 
to it as évidence we bave no way of ascertaining. The reasonable con- 
clusion would seem to be that, having excluded it, the court gave it no 
weight, but allowed it to be read into the record, to show the nature of 
the agreement in case its exclusion might subsequently be brought in 
question. It was an important pièce of testimony upon the question 
of fraud and should hâve been received. It showed that Wilcox had 
agreed with Landron to assume the mortgage given to the bank, which 
was duly registered and bore a date prior to the defendant's mortgage, 
and that Landron, in case he did not repurchase the property, was to 
pay as rental, for the time he occupied the premises, the amount of 
the interest upon the mortgage held by the bank. That this was their 
agreement seems to be clearly established, and the question is, if we 
assume that Monserrat, as he testified, received bis information as to 
the terms of the agreement from Wilcox, whether it is reasonably 
probable that Wilcox, having made the agreement that he did with 
Landron, could bave told Monserrat that he had agreed to assume, 
not only the $4,600 mortgage held by the bank, but also the $1,700 
mortgage, or that he read the deed, or the provision in it binding him 
to pay the $1,700 mortgage, or that the deed was read to him by Mon- 
serrat. What was he to gain by entering into such a transaction? He 
held a mortgage upon the property that antedated the $1,700 mortgage, 
upon which he had obtained a judgment of foreclosure, and the prop- 
erty had been advertised for sale on the Sth of the following month, 
when the equity of Landron would be extinguished. He stood to lose, 
not to gain, by making such an agreement, and the reasonable infer- 
ence is that he did not do so. 

But the interest of Monserrat, Sr., in the transaction was quite dif- 
férent. He was the président of the bank that held the $1,700 mort- 
gage, he had been largely instrumental in making the loan from the 
bank to Landron, and he was individually interested in the welfare 
of the bank, being a stockholder in it; and it seems to us that the 
évidence, when taken as a whole, demonstrates that he purposely con- 
cealed from Wilcox the fact that the deed obligated him to pay the 
$1,700 mortgage, and that the court below erred in finding that Wil- 
cox was responsible for and bound to pay the sum called for by that 
mortgage. 

Section 20 of the Notarial Law of Porto Rico of March 8, 1906 
(section 1998 of the Compilation of 1911), reads as follows: 

"The foUawing public instruments shall be null and void : 

"First. Thof^e in which Ihe notary authorizing same has intei-vened as a 
party thereto. or which contain any provision in his favor. 

"Second. AVhere the relatives of the parties concerned therein, or the rela- 
tives, clerks or servants of the notarj- authorizing the instrument, are wlt- 
nesses thereto." 

As above pointed out, if Monserrat, the notary before whom the 
deed was constituted, intervened as a party to the deed, or it contained 
255 F.— 29 
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any provision in hjs favor, or was witnessed by his relatives, clerks, 
or servants, the déed was a nullity, and the obligation contained there- 
in by which Wilcox assumed to pay the mortgage of $4,600 became un- 
enforceable. 

[3] The plaintiff contends that it acquired no interest whatsoever 
under the deed by Wilcox's assumption of the mortgage indebtedness 
for $4,600, or by his assumption of the mortgage for $1,700, even if 
that was not brought about through fraud, and that it could at any 
time foreclose the mortgages either against Wilcox or Landron, as the 
"right of action was always against the property and not against the 
person." But this cojntention loses sight of the fact that, in this pro- 
ceeding, the bank is not seeking simply to foreclose the rights of 
Wilcox in the property, but to charge him with the obligation to pay 
the indebtedness secured by the mortgages, and that its right to do so 
dépends upon the validity of the deed and the provisions contained 
therein as to Wilcox's assumption of the indebtedness secured by the 
mortgages (Ayres v. Wiswall, 112 U. S. 187, 5 Sup. Ct. 90, 28 L,. Ed. 
693; Willard v. Wood, 135 U. S. 309, 10 Sup. Ct. 831, 34 L. Ed. 
2^0; Keller v. Ashford, 133 U. S. 610, 10 Sup. Ct. 494, 33 L. Ed. 
667; Union Life Ins. Co. v. Hanford, 143 U. S. 187, 190, 12 Sup. 
Ct. 437, 36 L. Ed. 118; Garnsey v. Rogers, 47 N. Y. 233, 241, 7 Am. 
Rep. 440), and that the bill of complaint allèges the assumption of thèse 
obligations as a ground for effecting this resuit. 

[4] We are therefore of the opinion that the bank, if the deed was 
valid, would acquire an interest in Wilcox's assumption of the $4,600 
mortgage, and the question is whether Monserrat, Sr., the notary, by 
reason of his being the chief executive officer of the bank and a sub- 
stantial stockholder, had such an interest as would disqualify him from 
acting as notary in the transaction within the meaning of the notarial 
law above quoted. 

While the provisions of this law are old, being taken from the Span- 
ish notarial law, no décisions of the Spanish courts construing them 
hâve been called to our attention, and it is asserted by counsel that 
none are to be found, for the reason" that under the notarial law of 
Spain a notary could not take part in his notarial district in the ad- 
ministration of a bank of discount, or a brokerage establishment or 
any commercial or industrial company, and that a notary, not being 
permitted to be an executive of a bank, no occasion for a construction 
of the law bas arisen. 

The provision of law prohibiting a notary from taking part in the 
administration of a bank in his notarial district is not now in force in 
Porto Rico, but inasmuch as it was embodied in the old notarial law 
of the island, of which section 20 was a part, it would seem that it 
might be availed of in ascertaining the meaning of the section. But, 
however this may be, we think that section 20 is capable of but one 
of two constructions; that either it means that a deed should be void 
if the notary before whom it was acknowledged had any interest in the 
transaction, however slight, or that it should be void only in case it 
was made to appear as a fact that his interest was sufficiently large to 
cause him to be biased. Opinion of the Justices, 75 N. H. 613, 72 Atl. 
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754, and cases there cited. And on either construction it seems to us 
the défendant must prevail, for we are of the opinion that, inasmuch as 
the notary was the président and a substantial stockholder in the bank, 
he had a material interest in the transaction which would disqualify 
him to act as notary and that the deed is a nuUity. 

[5] We are also of the opinion that the deed was hull and void, and 
the provision in question unenforceable, for the reason that the wit- 
nesses to the deed were the clerks or servants of the notary. In the 
amended answer, which was under oath, the défendant has alleged as 
a fact that the witnesses to the exécution of the deed were in the em- 
ploy of Mlonserrat, the notary. The bill of complaint did not waive 
an answer under oath, but called upon the défendant to make answer 
to the several matters and things therein stated as fuUy and partic.u- 
larly as though they were again repeated, and he was therein especially 
interrogated. The plaintiff offered no évidence whatever in déniai of 
those allégations. It is a rule in gênerai chancery practice that, when 
an answer is under oath, such parts of it as are responsive, to the bill 
are évidence equal to the testimony of one crédible witness and are 
therefore to be taken as true unless outweighed by a prépondérance of 
évidence. Kennedy v. Custer, 174 Fed. 972, 98 C. C. A. 584; Jacobs 
V. Van Sickle, 127 Fed. 62, 61 C. C. A. 598 ; Campbell v. Northwest 
Eckington Co., 229 U. S. 561, 574, 579, 33 Sup. Ct. 796, 57 L. Ed. 
1330; Vigel v. Hopp, 104 U. S. 441, 26 L. Ed. 765 ; Clark's Executors 
v. Van Riemsdyk, 13 U. S. (9 Cranch) 153, 160, 3 L. Ed. 688; 1 Whlte- 
house, Equity Practice, § 282. 

The bill should bave been dismissed ; it having been brought against 
Wilcox as the owner of the equity, when in fact he was not the owner, 
the deed to him being a nuUity, and Landron not having been made a 
party. Terrell v. Allison, 88 U. S. (21 Wall.) 289, 22 L. Ed. 634; 
Whitehouse, Equity Practice, § 68. 

The decree of the District Court of Porto Rico is reversed, and the 
case is remanded to that court, with directions to enter a decree dis- 
missing the bill, and the appellant recovers his costs. 



WELOH et al. v. KIRBY et al. ♦ 
(Circuit Court of Appeals, Eighth Circuit November 18, 1918.) 

No. 5109. 

1. WrLLS <S=289 — Coittest — Bubden of Pnoor. 

In a suit attacking the validlty of a ifrtll subject to the laws of the 
State of Mis-souri, the défendants, as proponents of the will, assume the 
burden of provlng the proper exécution. 

2. WiLLs <&=»118 — ^BxicunoN — Acknowledoment bt Tïstatkix. 

Under Rev. St. Mo. 1900, § 53T, declaring that every wlU shall be sign- 
ed by testator or by some person by hls direction, no partlcular expression 
or acts are required by the testator, where he signs by proxy ; so, where 
testatrii signed by proxy, it was Immaterlal that she did not acknowledge 
the instrument to the witnesses. 

^=3For other cases eee same topic t. KBY-NUMBBR. lu ail Key-Numbered Digests & Indexes 
•Rehearing dcnted Pebniary 17, 1919. 
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S. WxLLS i8=>lll (3)— Direction bt Tkstatrix to Sign foe Hbb — "TIndeb Di- 

BECTION OF TESTATBIX." 

Where testatrlx was blind, and slgned her wlll by proxy, heU, that the 
one slgnlng the will acted "under the direction oi the testatrlx," wlthin 
Rev. St. Mo.. 1909, i 537, and sucb signature was sufficient 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Under the Direction ot] 
4. WiLLS <8=j111(.3), 123(5)-^BxEcxrTiON — "Présence of Testatbjex." 

Where testatrlx waa blind, and subscrlptlon by wltnesses oecurred In 
a room connectçd by an open archway wlth the room occupied by tesra- 
trix, so that she could hâve seen the same, had she not been blind, the 
subscription waa in the présence of testatrlx, as requlred by Rev. St. 
Mo. 1909, 5 537. 

[Ed. Note. — For other deflnltlMis, see Words and Phrases, Second Séries, 
Présence of the Testator.] 

Wade, District Judge, dissentlng lu part. 

In Error to the District Court of the United States for the Western 
District of Missouri ; Arba S. Van Valkenburgh, Judge. 

Action by W. C. Welch and another against George W. Kirby, ad- 
ministrator of the estate of Mary E. Scott, deceased, and others. There 
was a judgment for défendants, and plaintiflfs bring error. Affirmed. 

I. N. Watson, of Kansas City, Mo. (John B. Gage and Rajnmond E. 
Watson, both of Kansas City, Mo., on the brief), for plaintiffs in error. 

Dorsey A. Jamison, of St. Ivouis^ Mo., and William T. Jamison, of 
Kansas City, Mo. (Howard L,. Jamison, of Kansas City, Mo., on the 
brief), for défendants in error. 

Before HOOK and STONE, Circuit Judges, and WADE, District 
Judge. 

'< STONE/ Circuit Judge. Suit attacking validity of will subject to 
the laws of the state of Missouri. From a judgment on a directed ver- 
dict at close of plaintiffs' évidence upholding the will, plaintiffs bring 
writ of error. 

The peremptory instruction is attacked on the three grounds that 
the légal exécution of the will was not so clearly shown as to justify 
a withdrawal of that question from the jury and that the évidence of 
both mental incapacity and of undue influence was sufficiently sub- 
stantial to require the finding of the jury upon each of those issues. 

[1] Under the Missouri practice, in a cause of this character the 
proponents of the will (défendants) assume the burden of proving the 
proper exécution of the will. At the conclusion of défendants' proof 
upon this phase of the case plaintiffs demurred and were overruled, 
after which they put in their évidence of incapacity and undue influ- 
ence. 

[2, 3] The statutes of Missouri (Rev. St. Mo. 1909, § 537) provide 
that : 

"Every will shall be in wrlting, slgned by the testator, or by some person, 
by his direction, in hls présence, and shall be attested by two or more coinpc- 
tent wltnesses subscribing their names to the will in the présence of the 
testator." 

®3»For other cases sec same toplc £ KIIY-NUMËER in ail Key-Numbered Dlgests & Indexes 
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This will was not signed by the testatrix in person, but by another. 
Plaintiffs claim that the proof fails to show that siich signature was 
by her express direction or adopted by h^r; that she acknowledged 
the paper af ter such signature to be her will to the attesting witnesses ; 
that such signature or those of the attesting witnesses were made in 
her "présence." 

A distinction is to be observed between a challenge of the paper 
presented as the will on the ground of fraud, because it was not the 
paper intended to he executed, on account of substitution, altération, 
or déception, and between a challenge of it because not executed in 
the manner required by the statute. Hère the sole attack in this re- 
spect is that the statutory requirements were not met. It is therefore 
a question of what the above statute requires and what was done in 
this instance. Where the signature is by proxy, as hère, the statute 
requires that it be "by some person by bis direction." The obvious 
construction of "by bis direction" is that the testator shall by word or 
action clearly indicate to the proxy a désire to hâve his name signed 
to the instrument. The statute requires no particular expression or 
acts. Any signifying the above désire suffice. St. L. Hosp. Ass'n v. 
Williams, Adm'r, 19 Mo. 609, 612. Hère the testimony is that tha 
testatrix, who was blind, in the présence of the two witnesses and 
her attorney, who had drawn the will, suggested that a Mr. Hamilton 
he requested to sign for her. One of the witnesses endeavored to find 
Mr. Hamilton and ascertained that he was not in town. There was 
then some discussion between the attorney and testatrix, resulting in 
the suggestion that Dr. Ford be called. The witnesses are not clear 
as to the détails of this discussion ; one of them stating that the at- 
torney suggested Ford, and asked the testatrix if he would be accept- 
able; the other stating that either the attorney or the testatrix made 
the suggestion. Both are clear that Dr. Ford was acceptable, and one 
of them went for him and brought him. Ford, who was a witness 
hostile to the will, testified that he had no knowledge of being wanted 
to sign for the testatrix until one of the witnesses came for him ; that 
the attorney, in the présence of the witnesses and testatrix explained 
that he was wanted to sign her name to a paper which was her will, 
because she could not do so ; that he did so without hésitation. Dr. 
Ford was the husband of the nièce of the testatrix, who was a guest 
in their home at the time. There can be no question that ail four men 
understood there in her présence at that time that Dr. Ford was carry- 
ing out the wishes of the testatrix. We think they were justified in 
so believing, and that the statute was in that respect fully met. 

We are not impressed by the contention that it was necessary for 
the testatrix, after such signature, to acknowledge the paper as her 
will to the witnesses. Before Mr. Hamilton was sought, the attorney 
had, in the présence of the witnesses, stated to testatrix that he had 
her will, and asked if she desired the two persons présent to witness 
it for her, to which she expressed assent. He then stated that, as she 
was blind, it would he necessary to read the will. This he did to her 
and the two witnesses; testatrix requesting the rereading of that por- 
tion thereof which is the cause of the présent suit. It was also latgr 
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stated in her présence to Dr. Ford, when he came, that the instrument 
was her will. There can be no doubt that every one présent cleafly 
understood what the instrument was, and ail but Ford had just heard 
its contents. It is difficult to see what purpose would be served by a 
.formai déclaration by testatrix after signature, unless the signature 
had been made outside her présence, so that a déclaration af terwards 
could operate as an adoption thereof . 

[4] The final contention upon this part of the case is that the sig- 
natures by Ford and the two witnesses were not in the "présence" of 
the testatrix within the statutory meaning. The facts are that there 
were two srnall rooms about 12 feet square, connected by an open 
archway of about half that width ; that testatrix was in one room, and 
the signatures were written on a dining room table standing 3 or 4 feet 
heyond the archway, in the other room; that, had testatrix had her 
eyesight, she could hâve seen the attaching of the signatures from where 
she was sitting about 10 feet away. Under the circumstances we 
think the two rooms were, for practical purposes, one. Unquestion- 
ably the statute would hâve been satisfied, had she been able to see. 
No case in Missouri bas directly defined the statutory "in the prés- 
ence" of the testator. In two cases there are obiter statements as f ol- 
lows: 

"The witnesses nmst subscrlbe thelr names in the présence of the testator 
in order that they may not impose a différent will on Mm. * * * " Crav- 
ens V. l'aulconer, 28 Mo. 19, 21. 

"Ôf course, the word 'présence' necessarily inclndes knowledge of the act 
and apqnlescence thereto upon the part of the testator." Bingaman v. Hannah, 
270 Mo. 611, 628, IW S. W. 276, 281. 

The prime reason for requiring the signatures to be attached in the 
présence of the testator is that he may bave knowledge that the wit- 
nesses bave actually signed the instrument he intends as bis will. 
Therefore this protection is ordinarily afforded when, and only when, 
the witnesses are near enough to and within the view of the testator 
for him to gain this knowledge by observation. But how can this 
knowledge be gained by a blind person ? Such a one bas to rely upon 
touch and hearing. Together they would be little protection, as it 
would he easy to substitute papers in the présence of a blind person 
without his knowledge. There is but one way in which a blind person 
could gain that security which the statute easily gives a normal per- 
son. That would be by writing his own will, signing it himself, and 
having it witnessed, ail without letting it leave his own manual pos- 
session. This would mean that most blind persons, particularly if oth- 
erwise enfeebled, through lack of ability to write or through failure 
to exercise the above excessive degree of caution, could not make a 
valid will. Surely the Législature did not intend by a provision of 
this character to debar the blind from making wills. At the same 
time there was no intention to except the wills of blind persons from 
the statutory requirement. 

The statute must receive a rational, practical construction, which will 
enable reasonabjy caref ul blind people to exécute wills. The statutory 
"présence" certainly requires as much in the case of a blind testator 
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•as of one who can see. Does it require more? If it does, ît must re- 
quire at least that the testator hear the act of writing the signatures, 
for that act is the only one covered by the statuté. It may be consid- 
ered that at best ail that the testator could know by ear would be that 
some one was writing something upon some paper near him ; that the 
writing of a signature involves little or no sound ; that ordinarily care- 
ful people would rarely think to witness or sign wills so close to the 
testator's ear as to remove ail doubt as to his having heard it, and few 
such testators would think to require such; that most wills are made 
in middle or advanced life, when the hearing is n,aturally often defec- 
tive. The L,egislature's object was to protect testators in disposing of 
their property, not to make it impossible or precarious for them to at- 
tempt to do so. In our judgment, the rule for a blind testator is the 
same as that which would be applied to him if he had sight. The ex- 
écution of the will now involved complied with the statute. 

The claim that the matter of proper exécution was for the jury is 
not well founded. The testimony was sufficient and undisputed. It 
is true that even undisputed testimony dépends upon the credibility of 
the witnesses and may be disbelieved. But the credibility of the wit- 
nesses in such a situation as hère is a question primarily for the trial 
judge. Whatever the rule may be in the Missouri state courts, the 
rule of the fédéral courts is that the court will by direction prevent 
a verdict which it would set aside as unsupported by substantial évi- 
dence. McGuire v. Blount, 199 U. S. 142, 148, 26 Sup. Ct. 1, 50 L. 
Ed. 125. 

The matter of testamentary capacity is whether the testimony hère 
reveals any substantial doubt as to this testatrix possessing that stand- 
ard of mentality required by the settled adjudicated rule in Missouri. 
The entire testimony bas been carefully read and considered. In our 
judgment it establishes beyond substantial question the capacity re- 
quired by the Missouri décisions. Southworth v. Southworth, IZS 
Mo. 59, 73 S. W. 129. 

A careful study of ail of the évidence reveals no substantial testi- 
mony of any undue influence. 

The judgment is affirmed. 

WADE, District Judge (dissenting). The majority opinion an- 
nounces : 

"In our judgment, the rule for a blind testator Is the same as that which 
would be applied to him if he had sight. The exécution of the will now in- 
volved complied with the statute." 

With this statement I cannot agrée. The statute requires that the 
will "shall be attested by two or more compétent witnesses subscribing 
their names to the will in the présence of the testator." I agrée that 
"the statute would hâve been satisfied, had she [the testatrix] been 
able to see" ; but, as stated in the majority opinion, "the prime rea- 
son for requiring the signatures to be attached in the présence of the 
testator is that he may hâve knowledge that the witnesses hâve ac- 
tually signed the instrument he intends as his will." I cannot agrée 
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that this protection against possible imposition is secured by having 
the will attestèd under conditions which would bring the witnessës with- 
in the "présence" of the testator if able to see. Not that a more strict 
requirement would absolutely preclude every possible chance for sub- 
stitution of some other document, but that it would minimize, so far 
as practicable, such opportunity. 

In Calkins v. Calkins, 216 111. 458, 75 N. Ë. 182, 1 I.. R. A. (N. 
S.) 393, 108 Am. St. Rep. 233, the Suprême Court of Illinois, express- 
ing the meaning of the phrase "in the présence of the testator," says : 

"An attestation is not in the présence of the testator, altliough the wit- 
nessës are in the same room and close to him, if souie material obstacle pre- 
vents hlm from knowing of his own Ijnowledge, or percelving by his sensés, the 
act oi attestation." 

"In case of a bllnd persoh, his will would be attestèd in his présence if the 
act was brought witliin his Personal Icnowledge through the médium of other 
sensés. But whether a person is bllnd or can see, an attestation is certainly 
not in his présence if lie has no ccmscious persoual knowledge of the act and 
is merelv told that it has been performed in another room." Drury v, Con- 
nell, 177 111. tà, 52 N. E. 36S. 

In Page on Wills, § 214, it is said: 

"(a) It has been held by some authoritles that the act, if done so that it 
would be in the présence of one who could see situated in the place of tne 
■ hlind pei'son, is done in the présence of such person. 

"(b) A safer test, and one indorsed by the better Une of authorities, is that 
the act nuist be done in such proximity to the blind person, that he can by 
means of his remaining sensés know what is being done." 

In Underhill on Wills, § 196, in speaking of the meaning of the 
Word "présence," it is said : 

"In order that a signing shall be in the présence of the testator, in the stat- 
utory^seuse of the word, he must be nientally conscious of what is going on 
ahout him. Pie must hâve the power to recognlze the acts of the wltnesses, 
if not by sight, then by and througli the avenue of some other sensé." 

In Ray v. Hill, 3 Strob. (S. C.) 297, 49 Am. Dec. 647, in speaking of 
the capacity of a blind man to make a will, the court says : 

"If the witnessës to the will of a blind man attest and subscrlbe the will 
within the re.'vch, of the testator's remaining sensés, when he is conscious of 
what tliey ai-e doing, and may, if he choose, ascertain that tliey are subscrlblng 
the .same will that he had signed, the subscribing wUl be 'in the présence of 
the testator.' " 

The court f urther says : 

"In the case of a blind man, the superintendlng eontrol, which In other 
cases is exercised by sight, must be transferred to the other sensés; and if 
they are, or may, at his discrétion, be made seusilile that the witnessës are 
subscribing the same will that he had signed, I should thlnk it ought to sufMce. 
* * « According to the ■ évidence, the subscription by the witnessës was 
within two feet of the testator. Kobinson says, 'I think the testator knew 
what we were doing when we signed — he might hâve heard the scratching ot 
the peu." 

It is solely a question as to whether or not the blind person knows 
what is being done. Not being able to see what is heing done, the 
act must be done in such proximity to the testator that he "can by 
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means of his remaining sensés" hâve a^ knowledge of what is being 
clone. His source of knowledge need not necessarily be his hearing. 
A person deprived of sight bas a certain capacity for "sensing" what 
is going on about hini, not possessed by those who see. In truth, his 
sensé of hearing, so far as niovement of the pen upon the paper is 
concerned, would be of Uttle value in the way of protection. Even 
if the testator heard the scratching of the pen, it might not, in my 
judgment, serve the purpose of the statute, because such sound would 
be the same, whether the witnesses were signing the document read 
to the testator, or a substituted document. But, if the parties are in 
close proximity to the testator, it would at least matcrially nainimize 
the opportunity to substitute sonie other paper, which is the main pur- 
pose of the requirement that it shall be in the présence of the testator. 
Such substitution could not vi'ell be made without some movement 
which might be clearly discernible — such as the withdrawing of an- 
other document from the pocket, or f rom some other place ; the inci- 
dent of delay might be suggestive ; the movement of the parties about 
the table might bave some suspicions significance ; and if the capacity 
of the testator to "sensé" thèse things failed to furnish the protection 
which the statute contemplâtes, I would go to the extent of holding 
that a document must be signed upon a table or stand, sufficiently close 
to the testator, so that he might hold his hand upon the paper during 
the attestation. 

If the statute were construed to require that the testator, after the 
reading of the document, should place his hand upon some portion of 
it as it rested upon a table in front of him while his signature was 
being written, and while the witnesses attached their signatures, it 
would in no manner furnish an obstacle to the exécution of a will by 
a person deprived of sight. It would be as easy to exécute it in such 
manner as in the manner shown by the testimony in this case. The 
only burden it would put upon the parties would be to bave the table 
moved to the testator, or bave the testator sit at the table with the wit- 
nesses. 

I am a f raid that the rule of the majority opinion will leave the blind, 
desiring to exécute a will, to the mercy of designing persons, and in- 
asmuch as this establishes a rule of law, not only applicable to this 
case, but to ail other cases, I cannot concur in the majority opinion 
upon this point. I feel that at least it was a question for the jury, 
under proper instructions as to the purpose of the statute, to détermine 
whether the acts donc were such as to enabJe testatrix to be conscious 
of such acts in such détail as to furnish her the protection which the 
law provides. 

I concur with the majority in holding that the "direction" that Ford 
attach the name of the testatrix to her will was proven, but for the 
foregoing reasons I do not believe that he attached such signature in 
the "présence" of testatrix. 

Assuming (without référence to the facts in this case) that there 
was a conspiracy to substitute a will, there would not be the slight- 
est difficulty in slipping a spurious document from the pocket of any 
of the parties as they walked from the testatrix to the adjoining room. 
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The àct of sucH substitution, or any rioise incident theretô, Would be 
covered by the movement of the parties across the floor. I think it is 
fair to assume that the purpose of the statute requiring attestation in 
the présence of the testator is not only intended to enable the testator 
to know what is being done, but that it contemplâtes that such require- 
ment may be a restraint upon those who might be inclined to perpetrate 
such a fraud. The psychology of the matter must not be overlooked. 
I concur in the conclusion of the majority that the plaintiff failed 
to establish by the testimony that testatrix lacked testamentary capacity. 



In re LIEBIG et al. 

Pétition of HOLLEY. 

(Circuit Court of Appeals, Second. Circuit. November 13, 1918.) 

No. 8. 

1. Sales ®=>190 — Title — Tbansfeb. 

Transfer of tltle dépends upon the intention of the parties, however 
indicated, and where there Is no manifestation of Intention, except what 
arises, from the tenns.of the sale, the presumptlon is that, if the thing 
to be sold Is specified, and Is ready for Immédiate delivery, the contract 
is an actual sale, unless there is somethlng to indicate a différent in- 
tention. 

2. Bankbtjptct cS=»212^Reclamation Pboceedings — What Law Govebns. 

Where the rlghts of the trustée and the petltloner In a réclamation 
proceeding depended upon whether tltle passed under a sale, the bank- 
ruptcy court wIU follow the law of thè state where the contract was made 
and was to be performed. 

3. Sams ®=>43(l)^rBAUD. 

Fraud and decelt upon the part of the buyer, opéra ting to Induce the 
sale, Is sufficlent to authorize the seller to rescind the sale. 

4. Sales <S=>44 — F^iaud^-Intent Not to Pat. 

A piirchase of goods, with a preconcelved intent not to pay for them, 
Is such fraud as enables the seller to repudiate the sale. 

5. Sai.es (S=>21&(4)— Rescission — Efeect. 

A seller, uiK>n exerdsing his rlght to rescind on account of the 
fraud of the buyer, may recover the goods In specle, or their value and 
proceeds. • 

6. Bankbuptct <g=>140(2) — Ceeditoes — Claims or. 

Where the bankrupt, wlthout any Intention to pay for goods, but prom- 

Islng to pay cash, obtalned possession, and in violation of his agreement 

disposed of them, and placed the proceeds in a fund which came Into 

. the possession of the trustée, the seller, being entitled to rescind the sale, 

may recover the proceeds. 

7. Bankbuptoy <@=»212— Réclamation Pboceedings — Pétition. 

A pétition in réclamation proceedings by a seller, who rescinded a sale 
for the bankrupt's fraud, etc., and sought to recover the proceeds, which 
. had been traced to the hands of the trustée, held sufficlent. 

8. BANKBUPtCT; <®=!>140(2)r-;RE0LAMATION PBOCEEDINGS SALES. 

A seller held entitled to recover the proceeds of its goods, which It 
sold to the bankrupts, and which had been traced into the hands of 
the trustée, notwithstanding the manager of the bankrupts negotlated 
the sale, whlehthe seller rescinded for fraud, and at one time had posses- 
sion of the proceeds in his own safety deposit box, 

@i»Por otber cases aee same topic & KBY-NUMBER in aU Key-Numtjered Digeata & Indexes 
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9. Saxeb <S=3201(4)— "C. O. D."— What are. 

A shipment 0. O. D. means tliat the goods are to be dellvered by the 
carrier urx>ii paymentl to It of the charges due to the seller for the priée, 
and those due to the carrier for its carriage, and a mère agreement 
that payment should be made before goods were delivered is not a O. O. 
D. sale. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, C. O. D.] 

10. Sales <@=:>219(4)— C. O. D. Sales— Rescission. 

Though a sale be considered a O. O. D. sale, the seller may reclaim the 
goods or proceeds, If the sale was brought about through fraud. 

Pétition for Revision of an Order of the District Court of the 
United States for the Southern District of New York. 

In the matter of Max Liebig and Cecelia Kochman, individually 
and as copartners doing business as Kochman & Co., bankrupts. Pé- 
tition of Myle J. Holley, as trustée, to revise an order of the District 
Court in favor of petitioner in a réclamation proceeding. Pétition to 
revise denied, and order affirmed. 

This cause cornes hère from the United States District Court for 
the Southern District of New York on pétition to revise an order made 
by that court on February 8, 1918. The facts appear in the opinion. 

Archibald Palmer, of New York City (Maurice S. Hyman, of New 
York City, of counsel), for trustée. 

Dallas Flannagan, of New York City, for claimant. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge. This is a réclamation proceeding. The 
bankrupts were engaged in the city of New York in the business of 
buying and selling eggs. The petitioner was engaged in the same 
business and in the same city. 

The bankrupts, through one Bernard Kochman, agreed on April 16, 
1917, with one O'Shinsky, a salesman in the employment of the peti- 
tioner, to buy from the latter a carload of storage packed eggs then 
in transit, for which the bankrupts were to pay at the rate of 36i/^ 
cents a dozen. It does not seem to hâve been known at that time 
exactly how many dozen eggs the car contained. Bernard Koch- 
man is the brother-in-law of Max Liebig, of the firm of Kochman & 
Co., bankrupts, and a son of Cornelia Kochman, the other member 
of the firm. He represented the firm throughout the whole of the 
transaction complained of. 

As the bankrupts were already indebted to the petitioner to the 
amount of $900 on a crédit which was not to exceed $1,200, it was 
agreed that the sale was to be a cash transaction, and that on the 
arrivai of the car the seller was to notify the buyer before making 
delivery. 

The carload of eggs arrived on April 19th, and the manager of the 
petitioner's business called Bernard Kochman on the téléphone and 
informed him of its arrivai, and that it was on the tracks of the Mer- 

<g=>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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chants' Refrigerating Company at Jersey City, and that it contained, 
besides storage packed eggs, some undergrades, known as strains, 
checks, and current receipts. Kochman said that he would buy the 
under grades, too, and wanted the eggs dehvered. He was again in- 
formed that payment was expected on dehvery. Kochman repHed 
that he understood the terms of sale and wanted delivery made. 
Thereupon petitioner telephoned the Merchants' Refrigerating Com- 
pany to deliver the eggs abthe petitioner's store, and they were brought 
there that aftemoon on trucks. It was then ascertained that the car had 
checked 10 cases short, and that no tecord had been taken of the va- 
rious commodities to ascertain what items were short, which was 
unfortunate, as the priées were différent on each item. 

Thereupon Kochman was again called on the téléphone, the situa- 
tion was explained, and Kochman said it would be ail right to send 
the eggs around to his store, where they could be unloaded and the 
quantities ascertained, and the petitioner's représentative could call 
for the money. ' The trucks were sent around to Kochman's store, 
and the eggs were unloaded, and the quantities ascertained. There- 
upon Kochman telephoned the quantities to the petitioner, and its sales- 
rrtan, O'Shinsky, immediately went to the Kochman store and de- 
manded the money. He was înformed by Kochman that he (Koch- 
man) was very sorry, but that he had been disappointed in not get- 
ting in several large checks that afternoon, and. that, while he knew 
he had agreed to pay cash, he would hâve to be given a day or two. 
Kochman was reminded that this was not in Une with the agreement, 
and that the petitioner would not' do any business in that way. A con- 
sidérable discussion followed, and Kochman was taken by O'Shinsky 
to the: petitioner's store to talk things over with those in authority. 
On his arrivai there Kochman was again told that petitioner wanted 
the money or the eggs and that the trucks would be sent up for the 
eggs. Kochman then said he did not think that ought to be donc, that 
Kochman & Co. was a good big concern, and that everything would be 
ail right ; that it would not be a very nice thing to bave the eggs taken 
out of his store after having them delivered; that it would look bad in 
the eyes of the other creditors to see a load of eggs go in and be taken 
out by the same concern; it wonld hurt his crédit, and he said that 
he would pay for the eggs in a day or so. 

Quite an argument followed and Kochman was told that his prom- 
ise to pay in a day or two was not at ail satisf actory, but inasmuch as 
the eggs were already in Kochman's store they might be left there 
under one considération, and that was that he was not to touch those 
eggs, or move them, or sell them to anybody, and that the goods were 
to remain the property of George F. Hinrichs, Incorporated, until they 
were paid for. Kochman told him thàt this was perfectly agreeable 
to him. Kochman was àsked when payment would be made and said 
that he might pay for them the next day or the day after, depending 
on when hé got in the big checks he was expecting, and that at any 
rate he would pay for them not later than April 25th. Kochman was 
asked to sign an agreement to- that effect, but no agreement was signed ; 
Kochman saying: 
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"Now, hère, Mr. Boerum, we are dolng business with you rIgM along, and 
we expert to do business with you riglit along. We hâve got a good Uttle 
conceru. I personally made a statement to Bradstreet's where I showed I 
was worth ^29,000 in last November, and we hâve made money sinee, and 
tliere is no reasou for acting in this way. If you cannot take our words for 
anything, we may as well stop doing business. Everything will be ail rlght." 

On April 25th payment had not been made, and has never been 
made. On April 21st Kochman sold 100 cases of the eggs to the Na- 
tional Biscuit Company for $982.50. On April 25tli he sold to the 
same company 13 other cases for $127.72. Thèse two invoices ag- 
gregated $1,110.22, and were paid for in a chcck, covering those in- 
voices and others, which check was deposited in the Fidelity Trust 
Company on April 26th. On April 23d Kochman sold 80 cases of 
the eggs to Honigsberg & Co. for $855.60, receiving therefor a check 
for that amount, which he deposited the next day in the Fidelity Trust 
Company. On April 25th Kochman sold 150 cases of the eggs to W. 
F. Hofstatter, for which Kochman received a check for $1,575. This 
check Kochman cashed and placed the money in a safe deposit box 
in the Harriman National Bank, which box Kochman kept under the 
name of Louis Harris. 

Ail of thèse sales were, of course, made by Kochman in violation 
of the agreement under which the eggs were allowed to remain in his 
possession. Kochman's testimony shows that, in addition to the de- 
posit in his safe deposit box in the Harriman National Bank of the 
$1,575 above noted, he also deposited in that box cash aggregating 
in addition $7,487.50, which he drew out of the Fidelity Trust Com- 
pany between April 24th and April 27th. On April 25, 1917, the firm's 
balance in the Fidelity Trust Company amounted to $3,684.31. On 
April 26th its balance was $4,399.36. On April 27th it was $3,281.49. 
On April 28th it was only $33.49. On April 27th $3,237.50 had been 
drawn out and put in the safe deposit box. On April 26th $2,750 
had been drawn out and similarly disposed of. So on April 25th a 
like disposition was made of $1,000, and on April 24th of $500. 

The contents in the safe deposit box were taken possession of by 
the receiver in bankruptcy, and were in his possession when the mo- 
tion was made by the respondent herein for an order requiring him 
to turn over to the respondent $3,540.92 of the moneys so received, as 
being a trust fund derived from the proceeds of the eggs, which the 
bankrupts wrongfully converted. The référée in bankruptcy recom- 
mended that the prayer of the respondent be granted. The District 
Judge confirmed the report, and has entered an order directing that 
the petitioner recover of the trustée in bankruptcy the sum of $3,540.- 
82, with interest thereon from May 10, 1917; that being the date 
when the retum thereof was demanded by the respondent. The pé- 
tition to revise is from this order. 

The trustée claims that the title to the eggs sold to Kochman & 
Co. passed from the seller and that the latter's rights are those of a 
gênerai creditor. The respondent, who was the seller, insists that 
it never parted with its title, that the sale of the eggs by Kochman & 
Co. was made without right, and that the proceeds which Kochman 
& Co. received from the sale, having been traced into the hands of the 
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trustée in bankruptcy, were properly ordered to be paid to George F. 
Henrichs, Incorporated. 

[1] In Roman law the title to the thing sold was not transferred 
Hntil delivery and payment of the price. But if the sale was on crédit 
the title to the thing sold passed when the property was delivered. 
Inst. 2, 1, 41; Dig. 19, 1, 11, § 2; Dig. 18, 1, frag. 19 and 53; Dig. 
14, 4, 5, § 18. This rule of the Roman law we are informed is found 
in the modem law of Austria, Germany, and Spain, but is not now 
in the law of France and Italy. See Sherman's Roman Law in the 
Modem World, vol. 2, p. 344. 

In England in early times the law required a delivery of the goods 
in order to pass the title. 15 Juridical Review, 391, 395. But after 
a tlme the principle was recognized that payment of the money was 
sufHcient; and finally the rule became clearly established that the 
transfer of title dépends upon the intention of the parties however 
indicated. Shepherd v. Harrison, L. R. 5 H. L. 116, 127; McEntire 
v. Crosslet [1895] A. C. 457, 463. And such is generally regarded 
to be the rule in the United States. In Hatch v. Oil Co., 100 U. S. 
124, 25 L. Ed. 554, it is said to be the gênerai rule that the agreement 
is just what the parties intended to make it, if the intent can be col- 
lected from the language employed, the subject-matter, and the at- 
tendant circumstances. And it is added that where there is no man- 
ifestatiori of intention, except what arises frora the terms of the sale, 
the presumption is, if the thing to be sqld is specified, and it is ready 
for immédiate delivery, that the contract is an actual sale, unless there 
is something in the subject-matter or attendant circumstances to in- 
dicate a différent intention. But every presumption of the kind must 
yield to proof of a contrary intent. 

[2-5] The parties in this case agreed upon a sale for cash. In his 
work on Sales (1909 Ed., § 341) Professer Williston says that — 

"Where a seller refuses to sell except for cash, it may mean that he re- 
fuses to part with the possession of the goods untll the prlce is pald, but 
does not décline to transfer title, or it may mean that he déclines to transfer 
title. Although a transaction of either sort might as an original question be 
appropria tely termed a cash sale. In fact that name has generally been used 
for transactions of the latter sort only, and to avoid confusion its use should 
1)6 so eonflned." 

And he adds that cash sales are there fore not regarded as within 
the scope of the statutes requiring record of conditional sales, since 
the séparation of titles which is châracteristic of conditional sales is 
not contemplated in cash sales. And the same writer in section 343, 
discussing the true test of a cash sale, says : 

"If the parties when they make their bargaln contemplate an exchange of 
the goods for the price immedlately on making the bàrgaln, the sale is to be 
regarded as a cash sale. There Is no occasion to invoke the doctrine of a 
sale subject to a lien. On the other hand, If the parties do not contemplate 
an immédiate exchange of the money for the goods, even though they do 
contemplate that possession of the goods shall not be delivered untll the 
prlce is pald, it is presumptively an absolute sale as soon as the parties are 
agreed on the terms of thé bargaln and the goods are in a dellverable state in 
accordance with the rùles prevlously given. In case of doubt it seems better 
to assume that the latter kind of bargain was intended." 
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If the doctrine thus stated is sound, then it follows that under a 
contract such as the parties made, assuming that it was not induced 
by fraud or otherwise invalid, title to the property passed to the buyer 
when the bargain was concluded, with a lien in the seller to retain 
possession until payment was made. 

But the courts hâve held in a long line of décisions that in sales for 
cash title does not pass to the buyer until the price is paid or pay- 
ment is waived. Hirsch v. Leatherbee Lumber Co., 69 N. J. L,aw, 
509, 55 Atl. 645; Adams v. O'Connor, 100 Mass. 515, 518, 1 Am. 
Rep. 137; Ballantyne v. Appleton, 82 Me. 570, 20 Atl. 235; Sanborn 
V. Shipherd, 59 Minn. 144, 60 N. W. 1089; Burditt Bros. v. Howe, 
69 Vt. 563, 38 Atl. 240; People's State Bank v. Brown, 80 Kan. 522, 
103 Pac. 102, 23 L. R. A. (N. S.) 824; City of South Bend v. Martin, 
142 Ind. 53, 41 N. E. 315, 29 L. R. A. 531; Wheeler & Wilson Mfg. 
Co. V. Irish & American Dime Savings Co., 105 Ga. 57, 31 S. E. 48; 
Drake v. Scott, 136 Ala. 261, 33 South. 873, 96 Am. St. Rep. 25 ; 
Hilmer v. Hills, 138 Cal. 134, 70 Pac. 1080; Coleman v. Reynolds, 
207 Mo. 477, 105 S. W. 1070. It is not necessary that we should 
now inquire which of thèse two théories is supported by the better 
reason, for both théories assume that the sale àgreement was valid. 
And we do not need to inquire, under the circumstances of this case, 
which one of those théories has been adopted by the courts of the state 
of New York, or whether the law of that state has been changed by 
its substantial adoption in 1911 of the Sales Act (Personal Property 
Law [Laws 1911, c. 571; Consol. Laws, c. 41] §§■ 82-158), as recom- 
mended by the Commissioners on Uniform Laws. 

If it were necessary to the décision of this case to détermine the 
question whether title passed or did not pass, this court unhesitat- 
ingly would décide that question according to the New York law as 
the contract was made in New York and was to be performed in New 
York. But it i& the law of New York, as it is of ail the other states, 
that fraud and deceit upon the part of the buyer, operating to induce 
the sale, is sufficient to authorize a seller to rescind the sale. Bliss 
V. Sickles, 142 N. Y. 647, 36 N. E. 1064. And a purchase of goodi: 
with a preconceived intent not to pay for them is such ffaud as en- 
ables the seller to repudiate the sale. Hennequin v. Naylor, 24 N. 
Y. 139. And the seller, upon exercising his right to rescind, may re- 
cover the goods in specie or their value or proceeds. Beloit Bank v. 
Beale, 34 N. Y. 473. 

[6, 7] If the bankrupts obtained possession of the eggs by fraud, 
misrepresentation, and deceit, and then fraudulently and wrongfully 
sold them, and afterwards collected part of the proceeds of the sale, 
which hâve been traced into the hands of the trustée in bankruptcy, 
there is no doubt but that the respondent is entitled to the order which 
the District Judge has entered. The claim that the allégations of the 
pétition are inadéquate for the relief sought is without merit.^ 

1 "That ieretofore, and on or about the 16th day of April, 1917, the said 
bankrupts, b.v fraud, misrepresentation and deceit, obtained from your peti- 
tioner the physlcal possession of certain eggs (about one carload), the property 
of your petitioner. Thereafter, while the property and title to said carload of 
eggs remalned in your petitioner, the bankrupts, by and through the lar- 
ceny of their managing agent and représentative, Bernard Kochman, fraudu- 
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[8] So the daim that the respondent îs not entitled to the proceeds 
of a wrongful sale traced into the hands of the trustée in bankruptcy 
of the firm of Kochman & Co., because Bernard Kochman, who bought 
the eggs for Kochman & Co., obtaining them by fraud, and who sold 
them contrary to his agreement, and who deposited the proceeds at 
first in the firm account, and then checked them out and hid the pro- 
ceeds in his safe deposit box, was not a member of the firm of Koch- 
man & Co., but simply the manager thereof, seems to us devoid of 
ail merit. The évidence shows that at the time Kochman bought thèse 
eggs he was converting the assets of the firm into cash, and accumu- 
lating and concealing the money so obtained in a safe deposit box 
under an assumed name, and was contracting for the sale of eggs 
at a less price than that for which he was purchasing them, The 
référée bas found that at the time the bargain was made the buyer 
had no intention to pay for the eggs, and ail the time was f raudu- 
lently planning to obtain possession of the vendor's eggs, in order 
to dispose of them and hide the proceeds. The only inference tO' be 
drawn from the facts is that Kochman never had any intention of 
paying for the eggs, and that ail his représentations as to a payment 
were false, and made with intent to defraud. The law is too well 
settled to need any citation of authorities that under such conditions 
the seller is entitled to reclaim the goods if in possession of the buyer, 
and if he has disposed of them then he may bave the proceeds if he 
can trace them. 

[•9, 10] The référée in his report found that thè bargain "was one 
for cash on delivery in the ordinary course of business at or about the 
time of delivery." And the trustée in his argument in this court as- 
serts that this was a finding that the transaction was a "C. O. D." 
sale. It was, of course, nothing of the sort. A shipment "C. O. D." 
means that goods are to be delivered by the carrier upon payment to 
it of the charges due to the seller for the price and those due to the 
carrier for its carriage of the goods. State v. Peters, 91 Me. 31, 
39 Atl. 342; State v. Mullin, 78 Ohio St. 358, 85 N. E. 556, 18 h. R. 
A. (N. S.) 606; 125 Am. St. Rep. 710. In the case at bar there was 
no agreement of this nature. Those in charge of the trucks had no 
instructioiig to collect at the time of delivery either' the price of the 
eggs or theîr own charges. And if it had been à "C. O. D." sale, 
and if in stich a sale title passes, it would still be true that the seller 
might reclaim the goods or the proceeds if the sale was brought about 
by fraud. 

It is apparently conceded by counsel that the sum directed to be 
paid by the trustée to the respondent came from the sale of the eggs, 
and that question does not need to be considered. We may say, how- 
ever, that no error was committed in this respect. 

The pétition to revise is denied, and the order of the District Court 
is aiïirmed. 

léntly ând wrongfully sold sald eggs of your petltioner and collected part of 
the proceeds therefor, amotintlng to the .sum of $3,540.82. That thereafter 
the sald recelver was appolnted, and the said bankrupts hâve now turned over 
the s«ld sùm to sald receivei', who ia now in posse.sslon thereof. That de- 
mand for said sum upon sald recelvor has been duly made by your petltioner, 
but he wrongfully refuses to turn over the saine to your petiflôuer." 
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BOSCH MAGNETO CD. v. RUSIIMORB. 
(Circuit Court o£ Appeals, Second Circuit. November 1?>, 1918.) 

No. 23. 

1. CONTRACTS <&=a278(2) — BREACn. 

In ah action for damages for breacti of contract provlding tliat ttie 
buyer of an establisbed business for the inaUing of automobile starters 
should continue to advertise tlie starters under tlie name of the seller, 
or pay a stlpulated sum, held, that the covenant for advertislng, which 
must be deemed single, was broken by the buyer. 

2. Damages i©=»78(1) — Penalty — Liqdidated Damages. 

Where a contract for the sale of an established business for the manu- 
facture of automobile starters required the seller to remain out of sucli 
business for two years, but also provided tliat the bnyer should continue 
to advertise the starters under the name of the seller for three years, 
and In event of failure should pay $100,000, held, that the provision for 
payment was one in the nature of li(iuidated damages, and was not in- 
valid as a penalty. 

Ward, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by Samuel W. Rushmore against the Bosch Magnéto Com- 
pany. There was a judgment for plaintiff, and défendant brings er- 
ror. Affirmed. 

The plaintiff below sued for breach of contract executed on the 20tli of May, 
1014. Prior thereto the plaintiff below was engaged in the manufacture and 
sale of automobile dynamos, engine starters, automobile lamps, projectors, 
locomotive headlights, and other goods of a like eharacter, under the trade- 
name of the Rushmore Dynamo Works, with a factory at Plainfleld, N. J. He 
was the sole owner of certain foreign and United States letters patent, as 
well as the real estate and factory buildings equipped with machinery, wbich 
he used in conductlng his business. The name "Rushmore" had obtained a 
réputation In the trade for this Une of goods, and partieularly the "Rushmore 
starter" had reached famé and considérable patronage. The défendant below 
purchased the business of the plaintiff below for $750,000, under the terms of 
the contract sued on herein, and in addition the real estate, factory, and 
equipment, and the patents referred to. Under the contract the plaintiff be- 
low was not to engage in a similar Une of btisiness for a period of two years, 
and the défendant below eovenanted as foUows: 

"It is further understood and agreed by and between the parties hereto that 
the party of tire second part [défendant below] shall for a period of three 
years beginning May 20, 1914, and ending May 20, 1917, describe any starter 
or starters manufactured under the patents hereby agreed to be sold by the 
party of the first part, in ail of its advertisements and printed matter and 
on ail name plates or in any of the manners or styles of advertising as the 
Rushmore starter, or the Bosch-Rushmore starter, or System Rushmore; 
* * * that this agreement shall for said, period of three years above specl- 
fied be binding on the suecessors and assigns of the party of the second part 
herein, and the party of the second part hereby further covenants that in any 
sale or license of the patents or patent rights during said period to any per- 
son, firm or corporation it will require and bind any such persons, lirm or 
corporation ,so purehaslng or acqulring any of said patents or patent rights 
to the same extent as it, the party of the second part, has agreed to in this 
paragraph; • * * and it is further understood and agreed by and be- 
tween the parties hereto that upon the expiration of ssiid three year period the 
obligations of the party of the second part as contuined in this paragraph 
Bhall cease and détermine. * * * 

®=5For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexe® 
255 F,— 30 
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"It is further understood and agreed by and between the parties hereto that 
any time duiing the three year period specifled in the last paragraph the 
party of the second part shall upon payment to the party of the first part of 
the sum of one hundred thousand dollars ($100,000) be freed and absolved 
from the further performance of its obligations as set forth in sald paragraph 
last above contained, and the party of the flrst part will upon the receipt of 
the said sum of one hundred thousand dollars ($100,000) fully and In ail re- 
spects release the party of the second part from thé further performance of 
its said obligations; * * * and it is further agreed that in case of 
breach of the provisions of the foregoing paragraph by the party of the 
second part, this sum of one hundred thousand dollars ($100,000) shall be 
paid to the party of the flrst part as liquidated damages." 

After the sale and until the middle of July, 1914, the plalntifT below 
managed the business for the défendant below, contlnuing the advertisements 
at its expense. Thereafter the défendant below published advertisements an- 
nouncing to the trade the purchase of the business of the plaintiff below and 
its future continuation, and thereafter and until January 19, 1917, advertlsed 
extensively. The défendant below was engaged In a Une of business similar 
to that of the plaintifC below. Out of 906 advertisements In trade papers and 
other publications, only 14 contained any advertiseraent mentioning the 
name "Kushmore," "Bushmore starter," or "System Bushmore." Of thèse, 
about 64 specifically referred to starters and of thèse 14 comprised advertise- 
ments of starters manufactured pursuant to the Bushmore patents; but 60 
advertisements which did not mention the name "Bushmore" hâve, as part of 
the advertising matter, photographs of the "Bushmore" starter. Buslunore's 
name is not in any way used in the advertisement, and it would appear to 
the ordinary reader that it was a starter of the Bosch make. Under a 
business arrangement with the manufacturers of the Marmon car, the starting 
System is advertised, but without using the name "Bushmore." Of the 14 ad- 
vertisements In which the name "Bushmore" Is used, 11 were published in 
1915, 2 In 1916, and none In 1917. 

Both litigants move for the direction of a verdict, and the District Judge, 
holding that there was a substantlal breach of the contraet and that the par- 
ties had agreed upon $100,000 as liquidated damages, gave judgment for tho 
plaintiff below in said sum. Défendant below appeals. 

William G. Fitzpatrick, of Détroit, Mich. (Abram I. Elkus, of New 
York City, of counsel), for plaintiff in error. 

George C. Dean, of New York City (Irving M. Obrieght, of New 
York City, of counsel), for défendant in error. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge (after stating the facts as above). [1] 
Under the contraet, the défendant below obligated itself to advertise 
for three years, to describe any starter or starters manufactured un- 
der the patents conveyed in ail of its advertisements and printed mat- 
ter, and on ail name plates or in any of the manners or styles of ad- 
vertising, as the "Rushmore starter," or the "Bosch-Rushmore start- 
er," or "System Rushmore." It bound its assignées and successors to 
do likewise, and the parties agreed that, in lieu of such advertisement, 
the défendant below might pay $100,000 and thus be freed from the 
obligation so to do, and in the event of a breach of this obligation to 
advertise the parties agreed upon $100,000 as liquidated damages. 

A reading of varions samples of the advertisements and printed 
matter which the défendant below used and the method it indulged in, 
indicates a clear désire to so advertise as to convey to the mind of 
the average reader, and to the trade, that the ignition, lighting, and 
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startîng of the motor car could best be served by products of the de- 
fendant below, and while there is an actual picture displaying the 
starter of the plaintifï below, nowhere is crédit given, as required by 
the terms of the contract, to Rushmore for the starter, but in rather 
précise words the reader is led to believe that it is in fact the Bosch 
starter. 

The défendant below urges that the clause of the contract providing 
for $100,000 as hquidated damages is, in fact, a provision fixing a 
penalty, and that, if it be treated as a question of Hquidated damages, 
the contract was substantially performed by the Bosch Company, and 
there was no breach. 

We agrée with the District Judge that there was a substantial breach 
of the contract to advertise the Rushmore starter. It is plain the 
parties intended to permit the défendant below to foUow one of two 
courses: First, it might, if it saw fit, do no advertising whatever at 
a price of $100,000 as fixed upon by the parties, and the plaintifT be- 
low, upon the doctrine of alternative obligations, could hâve recovered 
that sum if it was not paid. But the défendant below did, in fact, 
do some advertising and choose to prétend to carry out its obligation 
of the contract by advertising, and thus did not seek to avoid or cancel 
the advertising obligation as it might bave done. It is clear that the 
contracting parties valued the advertising as worth $100,000 to Rush- 
more. While the défendant below could eliminate advertising by 
paying $100,000, yet if it started to do so, and failed of substantial 
performance, the plaintifï below measured his loss at $100,000, and 
the défendant below agreed that this would be his damages. 

[2] The fixed amount of $100,000 was not intended as, nor was 
it, a penalty. Many of the authorities determined the question of pen- 
alty as distinguishable from Hquidated damages, by considering the 
reasonableness of the agreement, and attempted to ascertain what the 
Hquidated damages bore proportionately to the loss actually sufïered. 
Where it was found that the sum named is not disproportionate to 
the damages that might resuit from a breach, the stipulation was re- 
garded as one of Hquidated damages ; otherwise, it was called a pen- 
alty. 

In United States v. Bethlehem Steel Co., 205 U. S. 105, 27 Sup. Ct. 
450, 51 L. Ed. 731, the court said: 

"Therè bas In almost innumerable instances been a question as to the meaning 
of language used in that part of a contract which related to ttie payment of 
damages for its nonful Aliment, whether the profusion thereln made wasi one 
for Hquidated damages, or whether it meant a penalty simply, tlie damages to 
be proved up to the amount of the penalty. • • * The courts at one tïme 
seemed to be qulte strong in their views, and would scarcely admit that there 
ever was a valld contract providing for Hquidated damages. Their tendeney 
was to construe the language as a penalty, so that nothing but the actual dam- 
ages sustained by the party aggrieved could be recovered. Subsequently the 
courts became more tolérant of such provisions, and hâve now become strong- 
ly incllned to allow parties to make their own eontracts, and to carry out 
their intentions, even when it would resuit in the recovery of an amount 
stated as liquidated damages, upon proof of the violation of the contract, and 
without proof of the damages actually sustained. • • * The question 
always is: What did the parties intend by the language used? When such 
intention is ascertained, it is ordinarily the duty of the court to carry it out." 
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The détermination of the question dépends upon the meaning and 
intent of the parties, as gathered from a full view of the provisions 
of the contract, the terms used to express the intent, and the pecuhar 
circumstances of the subject-matter of the agreement. The true ques- 
tion is: What was the contract? 13 Cyc. 9J. 

In Stone, Sand & Gravel Co. v. United States, 234 U. S. 270, 34 
Sup. Ct. 865, 58 L- Ed. 1308, the contract provided for "a forfeiture 
of ail moneys and retained percentages due or to béconie due in case 
of failure to perform and due notice thereof"; and the court held 
this to be liquidated damages. 

In Maryland, etc., Co. v. United States, 241 U. S. 184, 36 Sup. Ct. 
545, 60 I/. Ed. 945, a provision fixing a penalty for failure to complète 
on time of $20 per day was held to be liquidated damages. 

In Wood V. Niagara Falls Paper Co., 121 Fed. 818, 58 C. C. A. 
256, this court, through Wallace, J., said : 

"It Is not disputecl tliat, In view of the subject-matter and nature of the 
agreement and the difflculty of estimatlng the exact damages likely to be sus- 
tained by the défendant in the event of a breach by the plaintifCs, it was com- 
I^etent for the parties to agroe upon a flxed sum as liquidated damages for a 
breach ; nor Is it disputed that by the contract they did so agrée. It is 
Tirged, however, that when it is made to appear in an action for the breach 
that no actual damages hâve arlsen, notwithstanding the parties hâve agreed 
upon stipulated damages, the party in default is entitled to be relieved. That 
proposition is not sanotioned by the weight of authorlty. On the contrary, 
according to authorlty whicli Is controUirig upon tlils court, the law is that 
the naming of a stipulated sum. in such a contract, to be paid for the nonpei'- 
formanee of a covenant, is conclusive upon the parties in the absence of 
fraud or mutual mistake, and évidence alliinde in respect to the damages actu- 
ally arising: from the breach cannot be received." 

It is apparent hère the intent, as expressed in the contract and the 
stipulated facts, was that Rushmore was to stay out of the starter busi- 
ness for two years, and the défendant below was not only to manu- 
facture and market his former product, but was to advertise it for a 
period of three years. Plaintiff below valued the advertising, which 
would keep his name before the public, and thus render it casier for 
him to enter business after the expiration of two years, at $100,000. 
We think the défendant below intended the same thing. The contract 
of advertising consisted of one covenant. We do not think that the 
covenant of advertising can be said to be separable. It consisted of 
one covenant, which has been breached in a very substantial way, 
and the damages agreed upon by the contracting parties must flow 
therefrom. 

Judgment affirmed. 

WARD, Circuit Judge (dissenting). The relevant language of the 
agreement is that the Bosch Company shall "describe any starter or 
starters manufactured under the patents hereby agreed to be sold by 
the party of the first part in ail of the advertisements and printed mat- 
ter and on ail the name plates or in any of the manners or styles of 
advertising, as the Rushmore starter or the Bosch-Rushmore starter 
or System Rushmore." This provision applies naturally, and I think 
obviously, only to advertisements of the Rushmore starter. I can- 
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not construe it as requiring the Bosch Company to advertise the Rush- 
more starter in every advertisement it published of any of its various 
equipments. I think the Bosch Company did not obhgate itself either 
to seil or to advertise the starter. It owned it, and might prefer to 
suppress it, or it might prefer to sell it without advertising, and ad- 
vertise better or more profitable starters. Unless under this contract 
complainant could compel the Bosch Company to advertise and sell 
his starter throughout the three years, he cannot complain of its not 
advertising it in the 932 advertisements in which it is not mentioned 
at ail, because the company in those advertisements was advertising 
its own Bosch starter. For what the Marmon Company did in its 
catalogues the défendant is, as Judge Hand found, not liable, having 
merely sold the equipment to that company. But the 50 advertise- 
ments in which the défendant inserted the eut of the Rushmore starter, 
without giving any crédit to Rushmore, are plain violations of the 
contract. 

Nor can I regard the payment of $100,000 as liquidated damages. It 
seems incredible to me that the parties could hâve intended that sum to 
be paid in case of one or of a few violations of the contract or to make 
no distinction between a violation continued for three years and a viola- 
tion continued for one week. Cases like Wood v. Niagara Palis Pa- 
per Co., 121 Fed. 818, 58 C. C. A. 256, which apportion the damages 
to the default, as, for instance, $50 a day for each day of delay, are 
plainly quite différent. Furthermore, it is incredible to me that, if 
Rushmore was entitled to hâve his starter mentioned in ail the de- 
fendant's advertisements of every kind and shape, he made no com- 
plaint whatever during the three years throughout which it was hard- 
iy ever mentioned. This is strong évidence that he understood the 
contract to mean that he was to hâve crédit for the starter only in 
advertisements in which it was mentioned. 

I think the judgment should be reversed. 



ROBERTS V. TENNESSEE COAL, IRON & R. OO. 

(Circuit Court of Appcals, Fiftli Circuit. Deeember 19, 1918. Rehearlng 
Denied Febraary 27, 1919.) 

No. 3099. 

1. Stattjtes (Sx=»191— Coksthuotion — Stattjte Regulating Mining. 

Words and terras iised in a mining statute are intended to convey the 
meaning thoy liave in mining parlanoe. 

2. Mastbr and Servant <S=»118(7) — Mixing Statutes — "Escape Waï." 

An "escape way," as used in a mining statute, means a passagcway lead- 
ing froni the inside to the outside of the mine. 

lEd. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Escape Way.] 

3. Master and Servant iS=3ll8(3) — Mining Statutes — "Slope." 

A "slope," within the meaning of a mining statute, is a level or in- 
clined way, passage, or oiwning used for the sanie purpose as a shaft — ' 
citing Words and Phrases. 

[Ed. Note. — For other définitions, soe Words and Phrases, First ana 
Second Séries, Slope.] 



^=For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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4. Négligence (g=»141(8) — Tbial <g=»296(4, 5) — ^Instbttctions — Contribittort 

Nbgijgencë. 

The giving of an instruction whieti deflned contrlbutory négligence as 
négligence that "helps to bring about the Injury" held not error; but, If 
so, it was hannless, in view of other instructions based on proximate 
cause. 

5. CouBTs <S=5372(3) — Fedeeal Court — Following State Décisions — In- 

structions. 

An instruction as to what would constitute contrlbutory négligence 
under Uie circumstances shown by tihe évidence held proper, where it eon- 
formed to the rule established by décisions in the state. 

In Error to the District Court of the United States for the Northern 
District of Alabama; William T. Grubb, Judge. 

Action at law by James B. Roberts, administrator of the estate of 
Angus McNeil, deceased, against the Tennessee Coal, Iron & Railroad 
Company. Judgment for défendant, and plaintiff brings error. Af- 
firmed. 

W. A. Denson, of Birmingham, Ala., for plaintiff in error. 
Augustus Benners and James Rice, both of Birmingham, Ala., for 
défendant in error. 

Before WALKER and BATTS, Circuit Judges, and EVANS, Dis- 
trict Judge. 

WALKER, Circuit Judge. This was an action, under the Alabama 
Employers' Liability Statute (Code 1907, § 3910), by the plaintiff in 
error, as the administrator of Angus McNeil, deceased, to recover 
damages for the latter's death, which was attributed to the alleged nég- 
ligent failure of his employer, the défendant in error, to provide a 
reasonably safe place for the performance by the deceased of his duties 
as an employé engaged in operating a machine for cutting or excavating 
coal in a mine of the défendant in error, in that the latter negligently 
suffered its plant to be defective. The machine was operated by elec- 
tricity transmitted from a trolley wire above it; a pôle with a non- 
conducting handle being used for Connecting or disconnecting the ma- 
chine with the trolley wire. At the time the deceased was killed he 
was on top of the machine mentioned, which had been moved through 
a cross-cut leading from a heading in the mine to an air course which 
ran parallel with that heading. When the machine was near to a 
switch at the connection of the track through the cross-cut with the 
track in the air course, the deceased was killed as a resuit of his head 
coming in contact with the trolley wire above it, which carried 250 volts» 
direct current, of electricity. A reversai of the judgment in favor 
of the défendant in error is sought because of rulings made by the 
court in admitting and excluding évidence, and because of instructions 
given by the court to the jury. 

No exception was reserved to some of the rulings on évidence which 
are assigned as errors. We discover no réversible error in any such 
ruling which is presented for review. 

An exception was reserved to the following statement made by the 
court in its oral charge to the jury: 

^=3For other cases see same topic & KEY-NUMBER in ail Kejr-Numbered Dlgesta & Indexe*. 



471 

"That statutory duty had no application to this case, because tlie undis- 
puted évidence sliows tliat the voltage was less than 300, and this place wliere 
the accident occurred was neither in a slope, nor in a manway, nor in a 
shaft, so that there was no statutory duty resting on the défendant to shield 
the wire that plaintiflE's intestate came in contact with, and that caused his 
death." 

The statute referred to is one which prescribes the foUowing régula- 
tions concerning the insulation, maintenance, and opération of elec- 
trical apparatus in coal mines in the state of Alabama : 

"Conductors in shafts and slopes used as traveling ways and in escape 
ways shall be protected. < • * 

"AU trolley wires carrying a voltage of between 300 volts and 600 volts 
direct current, or 240 volts and 480 volts altemating current, must be properly 
sliielded, except where the same are at least 6V2 feet above top of rail." 
General Acts of Alabama 1911, pages 534, 535, § 100, ruies 11 and 13. 

[1,2] The first-quoted régulation is applicable only to conductors 
în shafts or slopes used as traveling ways and in escape ways. The 
last-quoted régulation is not applicable to a trolley wire carrying only 
a direct current of less than 300 volts. As the évidence showed that 
the trolley wire in question carried less than 300 volts direct current, 
the statute was not applicable to the facts of this case, unless there was 
évidence tending to prove that the place where thé deceased was, when 
he came to his death as a resuit of a part of his body coming in contact 
with the trolley wire above, was in an escape way, or in a shaft or 
slope used as a traveling way. There was no évidence tending to 
prove that that place was in an "escape way." That expression, as 
it is used in the statute, describes a passageway leading from the in- 
side to the outside of a mine, through which miners in the mine 
could escape to the outside. Robinson v. Maryland Coal & Coke Co., 
196 Ala. 604, 72 South. 161. We do not understand that it is con- 
tended that the place in question was an escai>e way within the meaning 
of the statute, and the évidence adduced was not such as to support 
such a contention. 

[3] It is contended that the place was a "slope," within the mean- 
ing of that word as used in the statute. It is to be inferred that the 
use of that word in such a statute was intended to convey the mean- 
ing it has in mining parlance. As ordinarily used in such a connection, 
the term "slope" means an inclined way, passage, or opening used for 
the same purpose as a shaft. 7 Words and Phrases, 6532; CentUry 
Dictionary, "Slope." Though the term be regarded as having a some- 
what broader meaning, and as embracing a main haulage passageway, 
whether inclined or level, there was no évidence tending to prove that 
the place at which the deceased was killed was a "slope." There was 
no évidence in conflict with the testimony of one of the witnesses for 
the plaintifif in error to the eflfect that the place where the deceased 
was killed was "no part of either the slope or manway." Another of 
the plaintifif in error's witnesses referred to the heading which the de- 
ceased and the machine he was on had left when they entered the 
cross-cut as a "slope." When the deceased was killed, he was not in 
the place so referred to. He was then entirely out of that place, and 
was approaching the junction of the track through the cut-ofï and 
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the track în the aîr course. There was no évidence tending to prove 
that either the cut-off or the air course could be regarded as a part of 
a slope. The first-quoted statutory régulation would be given a mean- 
ing which its language does not express, if it was held to require that 
electric conductors in any opening or compartment of a coal mine used 
as a traveUng way shall be protected. Any opening from which coal 
is mined, such a machine as the deceased was on being used, may be 
used as a traveling way by those engaged in such mining, in going to 
or from their work. Manifestly the statutory régulation in question 
was not intended to apply to ail such places. The statutory require- 
ment is applicable only to such conductors "in shafts and slopes used 
as traveling ways and in escape ways." The court properly ruled that 
under no évidence adduced was that régulation applicable. 

But under the common law, and regardless of that statute, it was 
the duty of the défendant in error to exercise reasonable care to see 
that the place where the deceased was when he was killed, engaged as 
an employé doing work assigned to him, was reasonably safe. On the 
question of the employer's discharge of this duty the évidence adduced 
was conflicting, There was évidence for and against either of the 
conclusions that it was négligent to leave the trolley wire unshielded 
at the place in question, or in permitting it to be as low as it was. On 
the other hand, there was évidence for and against the conclusions 
that the deceased's death was proximately contributed to by his negli- 
gently being on the machine, or by his negligently failing to avoid 
contact with the wire above him, the présence and location of which 
were previously known to him. The questions raised by this con- 
flicting évidence were submitted to the jury under instructions which 
left it to them to détermine whether the employer did or did not per- 
f orm its duty of seeing to the saf ety of its plant at the place where 
the deceased was killed, and whether the latter was or was not guilty 
of contributory négligence. Exceptions were reserved to portions of 
the charge given by the court in submittïng those questions to the jury. 
Mention will he made of such of those rulings as seem to us to jus- 
tify any comment. 

[4] The foUowing portion of the court's oral charge was except- 
ed to; 

"The law of Alabama is that, even thougli the employer be at fault in a 
way that helps to cause the in.iury, yet if tlie employé who is injnred or 
kilied is also at fault — his c-ouduct Is négligent in a way Ihnt also helps to 
bring about the injury — then the iiijured employé, or his représentative, if 
liilled, has no right of action against his employer." 

This instruction is criticized because the hypothesized négligence of 
the deceased which would stand in the way of the plaintifï's recovery 
was describéd as helping to bring about the injury, instead of being 
described as proximately contributing to the injury. It cannot be sup- 
posed that a différent meaning would hâve been conveyed to the jury, 
if the orthodox expression commonly used to describe the négligence 
of an injured person having the effect of preventing a recovery had 
been employed. If the court had said that what was relied on as con- 
tributory négligence must hâve proximately contributed to the injury. 
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it hardly is to be douhted that an ordinary jury of laymen vvould hâve 
been aided in understanding what was meant if the court had added 
that that conduct must hâve helped to bring about the in jury. The 
language used made it plain enough that the neghgence of the de- 
ceased employé, which would deprive his personal représentative of a 
right of action, must hâve been an effective cause of the injury in Hke 
manner that the alleged fauU of the employer must hâve been a cause 
of the injury, for the latter to be liable, in the absence of contributory 
négligence on the part of the deceased. If the quoted instruction is 
subject to any criticism, the most that properly can be said against it 
is that it was not sufficiently definite and spécifie in describing what 
was required to constitute contributory négligence. Such a fault jus- 
tifies an explanatory instruction, which no doubt would bave been given, 
if it had been asked. The giving of the instruction mentioned was not 
réversible error. From the court's charge as a whole the jury could 
not well hâve understood that the plaintifï was deprived of the right to 
recover by conduct of the deceased relied on as contributory négli- 
gence, unless his death was attributable in part to that conduct as a 
proximate cause of it. 

[5] The plaintifif excepted to the giving of the following written 
charge requested by the défendant: 

"If tlie jnry believ<> from the evkleuce that the plaintilï's intestate knew of 
the location of the v,-iro which cunspd his deatli. anrt of the danger tliere- 
from, and if the .1ur.v Vx>Ueve from tiie evidenc;e that, the deatli of the plain- 
tiff's intestate" was iiroximately due to liis inattention, indifférence, ahsent- 
mindedness, or forpretfidness of the présence and danger of said wire, tlien 
their verdict must be for défendant." 

This charge is criticized on the ground that the deceased's forgetful- 
ness of the présence and danger of the wire was not négligence, unless 
a reasonably prudent man, under the attending ci rcum stances, would 
hâve been likely to be mindful of the péril from the wire. The action 
of the court in giving the charge in question is supported by often- 
repeated décisions of tho Suprême Court of Alabama dealing with 
similar instructions given with référence to states of fact not distin- 
guishable in principle from the one disclosed by a phase of the évi- 
dence in the instant case. Louisville & Nashville R. Co. v. Hall, 87 Ala. 
708, 6 South. 277, 4 L. R. A. 710, 13 Am. St. Rep. 84; Wood v. Rich- 
mond & 'Banville R. Co., 100 Ala. 660, 13 South. 552 ; Sloss I. & S. Co. 
v. Knowles, 129 Ala. 410, 30 South. 584; Alteriac v. West Pratt Coal 
Co., 161 y\la. 435, 49 South. 867; Kilby Co. v. Jackson, 175 Ala. 125, 
57 South. 691 ; Dorough v. Alabama Power Co. (Ala.) 76 South. 963. 
The décisions referred to are to be regarded as evidencing the existence 
of an established rule of conduct in that state. It is the law of that 
State which this court is called on to administer in the instant case. It 
may be assumed or conceded that the criticism of the correctness of the 
instruction would merit considération if the question were presented to 
us without previously having been passed on by the Suprême Court of 
Alabama in décisions repeated and reiterated for many years. In view 
of the settled course of décisions of the highest court of that state, it 
does not seem to us that the question presented is an open one. One's 
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conduct in Alabama must be treated in this court as amounting to con- 
tributory négligence, if the settled law of that state requires that it be 
so treated. 

The issues of fact in the case were submitted to the jury under ap- 
propriate instructions. A careful examination of the record has not 
led to the discovery of any error calling for a reversai of the judgment. 

Affirmed. 



GRUHER V. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. December 11, 1918.) 

No. 22. 

1. CONSPIRACT <@='43(6) ViOIATION OF SELECTIVE SeEVICE LAW INDICTMENT. 

Indietmenb eharging that défendant consplred with officiais of a draft 
board to violate the provisions of Sélective Service Act, § 6 (Comp. St. 
1918, 1 2044f), charged the commission of an offense against the United 
States. 

2. CoNSPiEACT <g=»43(5) — ^Selective Service Law — Indictment — Ovebt Act. 

It was not necessary that an indictment for conspirlng to violate Sélec- 
tive Service Act, § 6 (Oomp. St. 1918, § 2t>44f), allège in what manner 
the overt act would tend to effect the object of the conspiracj'. 

3. GoNspiEACY i©=343(5) — Sélective Service Lavi^ — Indictment — Oveet Act. 

Indictment for having conspired with draft board officiais to violate 
Sélective Service Act, § 6 (Oomp. St 1918, § 2044f), held to set forth facts 
sufflcient to constitute an overt act on defendant's part to effect the ob- 
ject of the conspiracy. 

4. Oriminal Law i®==>1054(1) — Appeal — Failure to Except — Excuse. 

Where defendant's eounsel took no exception to court's failure to In- 
struct wltness to answer question, he having given untenable reason, for 
not answering that it might tend to incrlminate or dégrade hlm, eounsel 
cannot excuse his omission by saying in Circuit Court of Apiwals that 
exception would only hâve shown dlscourtesy. 

5. Criminal Law i©=3l048 — Appeal, — Absence of Exception. 

In a fédéral court, no error can, be corrected as a rule imless an ex- 
ception has been taken. 

6. Cbiminal Law <S=5656<2) — Duty op Court — Assistance or Direction of 

WlTNESS. 

It Is always the duty of a trial court to assist or direct a wltness who 
is stumbling over a technical point, and it cannot be error to ask a wlt- 
ness who déclines to answer, without his eounsel being présent, whether 
he means to claim his privilège. 

7. Criminal Law i©=>448(12) — Evidence — Conclusion op Witness — Conspir- 

ACt. 

In prosecution for having conspired to violate Sélective Service Act, § tî 
(Comp. St. 1918, § 2044f), objection to question to witness whether a man 
who at that time had not been a witness had or had not stated a légal 
resuit, that is, the conspiracy, in respect of défendant, was properly 
sustained. 

8. Cbiminal Law (©=5419, 420(11) — Evidence — Heabsat. 

In prosecution for having conspired to violate Sélective Service Act, § 
6 (Oomp. St. 1918, § 2044f), a question as to what a third person told the 
witness during a conversation regarding the conspiracy was calculated to 
elicit hearsay testimony. 

igSjPor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexe? 
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0. Criminai, Law <©=5l048 — Appeal — Correction of Ebbob — ^Absence of Ex- 
ception. 

While Circuit Court of Appeals may notice a plaln error, where no ex- 
ception ïias been taken, and the error has been specified in tlie assign- 
ment of errors, the right so to do \vill not be exerelsed unless it is évi- 
dent tliat very serions injustice will resuit, wlietlier tlie case is criminai 
or civil. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Kalman Gruher was convicted of having conspired to violate the 
provisions of the Sélective Service Law, and he brings error, Af- 
firmed. 

The plaintilï in error, who was the défendant below, and who Is hereln- 
after referred to as the "défendant," has been convicted under an indictment 
which charged hlm with having conspired to violate the provisions of section 
6 of the Aet of Congress of May 18, 1917, c. 15, 40 Stat. 80 (Comp. St. 1918, 
% 2014f), entitled "An act to authorisie the Président to increase teraporarily 
the mllitary establishment of the United States," known as the Sélective Serv- 
ice Law. The inaterial provision of the section may be fomid In the margin.i 

The indictment charged the défendant Louis J. Cherey and Samuel J. R. 
Bernfeld with having conspired among themselves to violate the provisions 
of the act. It appears that Cherey was ehairman of local board for division 
99 of the City of New York, and Bernfeld was a member of the same board 
and one of the médical examiners of that board. It was the duty of Cherey 
and Bernfeld to carry into effect the provision^ of the act, and in the course 
of their officiai duties they were called upon to pass upon the qualifications 
and fltness of persons who were called by tlie board for physical examlnatiou 
and to détermine the fltness of the persons so called for service in the Army 
of the United States. The theoiy of the indictment was that in return for 
money Cherey and Bernfeld were to ald the défendant by making certain false 
and incorrect physical examinations and false statements and eertifleates as 
to the fltness and liability of persons examined for service under the act. 

The indictment concluded as stated in the margin.s 

1 "Any person charged as herein provlded with the duty of carrying into 
effect any of the provisions of tliis act or the régulations made or directions 
given thereunder who shall fall or neglect to perform such duty; and any 
person charged with such duty or having and exercising any authority under 
said act, régulations, or directions, who shall knowlngly make or be a party 
to the making of any false or incorrect registration, physical examtnation, 
exemption, enlistment, enrollment, or muster ; and any person who shall make 
or be a party to the making of any false statement or certiflcate as to the flt- 
ness or liability of himself or any other person for service under the pro- 
visions of this act, or régulations made by the Président thereunder, or other- 
wise évades or aids another to évade the requirements of this act or of said 
régulations, or who, in any manner, shall fait or neglect fully to perform any 
duty required of him in the exécution of this act, shall, if not subject to 
mllitary law, be guilty of a misdemeanor, and upon conviction in tlie- Dis- 
trict Court of the United States having jurisdiction thereof, be punished by 
imprlsonnient for not more than one year, or, if subject to mllitary law, shall 
be tried by court-martial and sufCer such, punlshinent as a court-martial may 
direct." 

2 "And in pursuance of and to effect the object of the said conspiracy, the 
said défendant Kalman Gruher, on the 8th day of August, 1917, dld call upon 
the said défendant Samuel J. E. Bernfeld, at 273 Rlvlngton street, the city 
and county of New York, in the Southern district of New York. 

"And further to effect the object of the said conspiracy, the said défendants 
Louis J. Cherey and Samuel J. R. Bernfeld, on the 8th day of August, 1917, 
did hâve a conversation with certain persons at No. 273 Rlvlngton street, 
borough of Manhattan, city of New York, Southern district of New York. 

"And further to effect the object of the said conspiracy, the said défendants 
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At the trial défendant moved to dlsmiss the indictment upon tlie ground 
that there were no faets constituting an o^ert act upon the part of the de- 
fendant to carry out the conspiracy alleged in the indictment. The motion to 
dismiss was denied and the trial proceeded. It Is claimed that at the trial 
the court comrùitted certain errors, but especially erred in failing to direct a 
verdict oï acquittai upon the ground that the facts proven did not establish 
the crime alleged in the indictment 

The jury returned a verdict of gullty, and the défendant was sentenced to 
the United States penitentlary at Atlanta for two years. The Crimlnal Code 
(Act Mareh 4, 1909, c, 321, 35 Stat. 1096 [Comp. St. § 10201]), § 37, provides 
that if two or more persons conspire to commit any offense against the United 
States, or to defraud the United States, and one or more of such parties 
do any act to effect tlie ol>.jeet of the conspiracy, eaeh of the parties to such 
conspiracy shall be flned not more than ten thousaud dollars, or imprisoned 
not more than two years, or both. 

Isidor E. Schlesinger, of New York City, for plaintiff in error, 
Francis G. Cafïey, U. S. Atty., of New York City (Ralph W. Horne, 

Asst. U. S. Atty., of New York City, of counsel), for the United 

States. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). There 
was no error committed in denying the motion to dismiss the in- 
dictment. 

[1] The indictment specifically charges the défendant with an of- 
fense against the United States. It déclares that défendant, Cherey, 
and Bemfeld willfully, knowingly, and feloniously conspired together 
and agreed among themselves to violate section 6 of the Draft Act. 
By the express terms of the Draft Act it is made a misdemeanor for 
any person charged with the duty of carrying into effect any of the 
provisions of the act, to make any false or incorrect registration, 
physical examination, exemption, etc., or to fail fully to perform any 
duty required of him in the exécution of the act. Cherey and Bern- 
feld were merabers of a board charged with the administration of that 
act. And an indictment which charges that défendant conspired with 
thèse officiais to violate the provisions of the act charged him with 
the commission of an offense against the United States. 

[,2, 3] The indictment also sets forth facts sufficient to constitute 
an overt act upon the part of the défendant to effect the object of 
the conspiracy. 

At common law no overt act is necessary to constitute the offense. 
But'under the Criminal Code of the United States some overt act 
in pursuance of the conspiracy is a necessarv élément of the offense. 
United States v. Rabinowich, 238 U. S. 78,' 35 Sup. Ct. 682, 59 L. 
Ed. 1211. 

The indictment not only allèges one but three overt acts "in pur- 
suance and to effect the object of the conspiracy." It déclares: 

Louis J. Cherey and Samuel J. E. Bernfeld did demand from Abraham Leich- 
er, ^.SOO in the city of New Yorlî, Southern district of New York ; against the 
peace of tlie United States and their dignity and contrary to the form of the 
statute of the United States in such case made and provided. (Sec. 37 U. S. 
C. 0.)" 
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1. That on Aug^ist 8th défendant called upon Bernfeld, one of his 
coconspirators, at a certain specified place in the city of New York. 

2. That on the date named his coconspirators, naming them, fur- 
ther to effect the object of the conspiracy, had a conversation with 
certain persons at a certain specified place likewise in the city of 
New York. 

3. That further to effect the object of the conspiracy his cocon- 
spirators demanded of Abraham Leicher $300 in the city of New 
York. 

It is true that in itself there was nothing unlawful in the act of 
the défendant in calling on Bernfeld. But there is no rule of law 
which requires an overt act to be an unlawful act. It may be in it- 
self a perfectly lawful act which becomes unlawful only when it is 
committed "in pursuance of and to effect the object" of the con- 
spiracy. It was not necessary to allège in what manner the overt 
act would tend to effect the object of the conspiracy. Houston v. 
United States, 217 Fed. 853, 133 C. C. A. 562; United States v. 
Wupperman (D. C.) 215 Fed. 135; United States v. Shevlin (D. C.) 
212 Fed. 343. And if the allégation that Cherey and Bernfeld, fur- 
ther to effect the object of the conspiracy, did demand from Leicher 
$300 is not a sufffcient allégation of an overt act, then we confess 
our inability to understand in what the insufificiency consists. 

The indictment was in ail respects sufiicient, and it fully informed 
the défendant of the offense with which he was charged, and no great- 
er définition of the crime was needed. 

[4-6] It appears that while Cherey was on the stand he was asked 
whether he had any talk with the défendant about receiving any bribe 
or becoming a party to receiving any money to aid others to évade 
the draft. He declined to answer without his counsel being présent. 
Thereupon the court said: "You mean on the ground it may tend 
to incriminate or dégrade you?" To which he answered, "Yes." 
It is alleged that, as the witness in refusing to answer had given an 
untenable reason, it was the duty of the court to hâve instructed the 
witness to answer the question ; and that the court suggested a sub- 
stitute reason which was equally untenable as his answer could not 
incriminate or dégrade, he having already pleaded guilty to the charge. 
If the court committed error, counsel for défendant shared in it, 
for he took no exception. He seeks to excuse his omission by say- 
ing in this court that an exception under the circumstances would 
only hâve shown discourt esy. It is never a discourtesy to take an 
exception to a ruling. And in a fédéral court no error can be cor- 
rected as a rule imless an exception bas; been taken. We take, how- 
ever, this occasion to say that in our opinion it is always the duty 
of a trial court to assist or direct a witness who is stumbling over a 
technical point. It cannot be error to ask a witness who déclines to 
answer without his counsel being présent whether he means to claim 
his privilège. 

[7, 8] It also appears that one of the Assistant United States At- 
torneys was called as a witness on behalf of the défendant. He was 
asked : "Did you bave a conversation with Mr. Cherey on Saturday 
last in your office?" He replied: "Yes, sir." Then he was asked: 
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"And Cherey confe&sed to having entered into a conspîracy with Dr. 
Bemf eld ?" This was objected to. But the court said : "Let him an- 
swer." Thereupon the witness said : "I refuse to answer that 
question." Then he was asked: "Did he at that time tell you that 
Mr. Gruher in this case had no connection with the conspiracy be- 
tween Dr. Bernfeld and Cherey?" This was also objected to and the 
objection was siistained. Counsel for défendant again took no ex- 
ception and is theref ore not entitled to all^e the error if error there 
be. We may, however, point out that the question asked was wheth- 
er a man who at that time had not been a witness in the case had or 
had not stated a légal resuit in respect of the défendant, for conspir- 
acy is a légal resuit. And it may be added that the matter was in 
violation of the hearsay rule. 

[9] Whatever the practice in the state courts may be, the rule in 
the fédéral courts is established as already intimated that the Cir- 
cuit Courts of Appeals will not notice errors in the admission or 
exclusion of testimony unless an exception was taken in the court 
below. While the court may notice a plain error when no exception 
has been taken and the error has been specified in the assignment of 
errors, the right to do so will not be exercised unless it is évident that 
very serious injustice will resuit. The right is not hghtly to be in- 
voked, in either a criminal or a civil case. In the case now before 
the court, we do not feel called upon to send this case back for a new 
trial on any such ground, although counsel ask us to do it to prevent 
"a shocking injustice," We are unable to see that any shocking in- 
justice is being committed. The testimony affords ample proof of 
the conspiracy and of defendant's guilt. 

Judgment affirmed. 



In re HAVENS. 
Pétition of EXCHANGE NAT. BANK. 
(Circuit Court of Appeals, Second Circuit. December 11, 1918.) . 

Nos. 75, 95. 

1. B.^ NKEtTPTCY <Ê=384 INVOLTJNTABT PrOCEEDINGS — AmENDMENT OP PETITION. 

That the allégations of an involuntary pétition are insufficlent, as vague 
and gênerai, does not deprive the court of Jurisdiction, and it may proper- 
ly permit amendraent. 

2. Bankkuptcy <©=S4 — ^Amendment oe Pétition — Allegino New Acts of 

Eankruptcy. 

An act of banlcruptcy, committed and complète more than four months 
prior to amendment of an Involuntary pétition, cannot be charged for the 
first time In the amendment ; but where such act consists of concealment 
of property, which has continued, the four montlis period will not begin 
to run until discovery by petitioning ereditors. 

3. Bankbuptct <S=5>234 — Examination of Bankrtjpt— Privilège. 

An aileged bankrupt, although he has removed from the district where 
involuntary proeeedlngs are pending against him, when in the district in 
attendance on such proceedings Is subject to ail lawful orders of the 
court therein, including an order to appear for examination, under 
Bankruptcy Act, i 21a (Comp. St. § 9605). 

«gssFor otUer cases see same topio & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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4. COUBTS I©=>1— "JURISDICTION." 

"Jurisdictlon" is the power to hear and détermine a cause. 
[Ed. Note. — For other définitions, see Words and Plirases, First and 
Second Séries, Jurisdiction.] 

Pétitions to Revise and Appeals from Orders of the District Court 
of the United States for the Western District of New York. 

In the matter of James H. Havens, alleged bankrupt. On pétitions 
by bankrupt and by the Exchange National Bank to revise orders of 
the District Court. Affirmed on bankrupt's pétition, and reversed on 
bank's pétition. 

On or about November 6, 1&17, the Exchange National Banlc filed a péti- 
tion in involimtary banlîruptcy against Havens as a person havlng less than 
12 creditors and having for the greater portion of the six months preceding 
said filing resided and had hls principal place of business at Olean, N. Y., 
within said Western district. Tlie single act of banliruptcy alleged was that, 
being insolvent, Havens "on or about October 3, 1917," did "transfer and con- 
vey and cause to be placed upon the records of the clerk of Cattaraugus 
county deeds transferring and conveying a large part of his property with the 
intent to hinder, delay, and defraud lils creditors." 

On or about November 2.3<i Havens answered this pétition, admitting ju- 
risdiction in respect of résidence and place of business, and also the fact of 
transfer as alleged, but setting forth that said transfers were to his wife, 
were for a good and valuable considération, were not made with intent to 
hinder, etc., and that he was not at the time of said transfer insolvent, and 
of the issue thus tendered he demanded a jui-j' trial. On or about April 9, 
1918, the issue thus framed came on for trial, and thereupon Havens moved 
to dismiss the pétition because it did "not set forth sufticient facts to give 
the court .lurisdiction to enter an adjudication in banljniptcy" against him. 

The District Judge held the pétition insutlicient, but allowed the petitloner 
to file an amended pétition. Such pétition was filed on or about April 20 — a 
delay complained of at the tlme, but not now materîal. This amended péti- 
tion set forth in great détail the transfer by deeds recorded October 3, 1917, 
of what is alleged to be substantially Havens' entlre estate. In respect ot 
this transaction the amended pétition is but an amplification of the original 
one. 

But in the amended pétition for the flrst time, and therefore on or about 
April 20, 1918, the Exchange Bank alleged as an act of bankruptcy that 
Havens, being insolvent, on May 12, 1917, procured a loan of money secured 
by mortgage on c-ertain real estate which he then owned, and, having by means 
of such mortgage obtained the sum of $30,000, the proceeds thereof, he did 
"within four months next preceding the date of the filing of the original pé- 
tition • » * take, carry away, coneeal and secrète" the said $30,000 
from his creditors — has "placed the same beyond the jurisdictlon of the 
court, * * * has continued to coneeal and secrète [the same] ever slnce, 
and presently coneeals and secrètes" it. Thereupon Havens moved to dismiss 
the amended pétition as not setting forlh sufticient facts to give the court ju- 
risdictlon, and more particularly because the acts of bankruptcy therein al- 
leged were ail committed more than four months prior to the date of filing 
said amended pétition. On the hearing of this motion an order was entered 
(1) denying the motion to dismiss, but (2) striking out the allégations in 
respect of the concealment of $30,000 hereinabove set forth. 

Thereupon Havens took a pétition to revise this order, alleging as error 
that the amended pétition had not been wholly dismissed, and the Exchange 
National Bank also took similar proceeding, alleging as error that the allé- 
gations regarding the $30,000 mortgage transaction had been stricken out. 
(The record on thèse two pétitions is docket No. 75, October term, 1918.) 

Wîien the isjsue framed on the original pétition was set for trial, Havens at- 
tended in Buffalo, presumably in order to testlfy. No trial took place, because 
his motion to dismiss prevailed, in the sensé that an amended pétition 

(g=3For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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was required by tlie court. Accordingly he repaired to a raihvay station in 
Buffalo and was in the act (as liis attorney déposes) of procuring "transpor- 
tatiou and Pullman accommodation from Buffalo to Joplin, Mo.," when he was 
served with an order requirlng hlm to submit to an examination pursuant to 
section 21a of the Bankniptcy Act (Act July 1, 1898, c. 541, 30 Stat. 551 [Comp. 
St. § 9605]) before a référée in bankruptcy in BufCalo at a date apparently 48 
hours or- thereabouts subséquent to the time of service. 

Apparently Havens never appeared before the référée, nor in any way 
obeyed the order of the District Judge, but subséquent to the time when he 
should hâve apiieared moved to vacate the order for examination on the 
ground that he, being a résident of Missouri, had voluntarlly come within 
the Western district of New York in order to attend the trial of the pétition 
against him, and that before lie could return to his Missouri home he liad been 
served with the order aforesaid. 

This motion was heard upon affldavits showing that Havens claimed eitizen- 
shlp and résidence in Missouri since some date In October, 1917 ; he dld not 
speclfy any place within that state of which he becanie a résident after leav- 
ing Olean a few days before pétition filed, but did make oath that hls "prin- 
cipal places of business" had been for about a year at "Sprlngfield, Mansfleld, 
and Joplin in said state." On behalf of the petitioner It was shown that dili- 
gent inquiry at ail of thèse places liad failed to discover Havens or hls 
actual whereabouts, exccpt that "his mail should be forvvarded to Williams- 
iwrt, Pa., in care of ' the attorney wlio appears for him on thls appeal. 

Upon this showing flie District Court entered an order whereby the "sen'Ice 
of the order [for examination] be and the sa me is liereby set aside and held 
for naught, upon the ground that the alleged bankmpt was at the time of said 
service, a résident of the state of Missouri temporarily within the territorial 
.iurisdiction of this court in order to. attend the trial of the issues in this pro- 
ceeding, and for that reason privileged from the service of the order afore- 
mentioned." Thereupon the Excbange National Bank took the third pétition 
to revise, which is No. 95 on our docket for the présent terni. 

Gibbons & Pottle, of Buffalo, N. Y. (M. C. Rhône, of Williamsport, 
Pa., of counsel), for Havens. 

Hastings & Jevvell, of Olean, N. Y. (Edward W. Hatch and Henry 
A. Rubino, both of New York Citv, of counsel), for Exchange Nat. 
Bank. 

Before ROGERS, HOUGH, and M ANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] 1. 
The pétition of Havens asserts in substance that the District Court was 
without jurisdiction to do anything but dismiss the original pétition, 
and theref ore erred in allowing any amendment. 

[4] Jurisdiction is no moré (for présent purposes) than the power 
to hear and détermine a cause. Byers v. McAuley, 149 U. S. 628, 13 
Sup. Ct. 906, 37 L. Ed. 867. Not only did the District Court possess 
jurisdiction in this fundamental sensé, but it was the only court that 
could originally hear and adjudicate on the matters presented or 
sought to be presented by the pétition as first f ramed. 

Being thus rightfuUy possessed of the cause, the court also enjoyed 
that power of amendment which is incidental to ail judicial adminis- 
tration and vital to the ends of justice. Bank v. Slierman, 101 U. S. 
406, 25 L. Ed. 866. We are not permitted by this pétition to inquire 
into the sufficiency of the Exchange Bank's first pleading. It was 
evidently regarded by the District Judge as "too vague and gênerai," 
and therefore amendment was required. This is common practice. 
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In re Rosenblatt, 193 Fed. 640, 113 C. C. A. 506; In re Riggs 
Restaurant Co., 130 Fed. 691, 66 C. C. A. 48 — décisions plainly in- 
dicating approved practice in this circuit. 

The amendments made and permitted to stand were no more than a 
restatement, descending into unnecessary particulars of the original 
pétition, and we hold that such amendment was properly permitted. 

[2] 2. The bank's pétition for revision présents a question slightly 
différent from the cases thought to support so much of the order as 
struck out of the amended pétition the allégation of concealment by 
Havens of the proceeds of the mortgage of May, 1917. 

It was assumed below that this was an act of bankruptcy not set 
forth in the original pétition and only charged in and hy an amend- 
ment made more than four months after its commission. Whether 
such an act, oçcurring more than four months before amendment, could 
be introduced into a pending proceeding, was thought an "interesting 
question" by Lacombe, J., in the Riggs Case, supra., This court an- 
swered it in the négative (In re Hafï, 136 Fed. 80, 68 C. C. A. 646), 
the matter not having been covered by In re vSears, 117 Fed. 294, 54 
C. C. A. 532, which was correctly explained and limited in application 
by Gleason v. Smith, 145 Fed. 897, 76 C. C. A. 427. The gênerai 
rule as stated in thé Haff Case bas been approved, especially in the 
Ninth circuit (Walker v. Woodside, 164 Fed. 685, 90 C. C. A. 644), 
and in the Seventh (In re Brown Commercial Car Co., 227 Fed. 390, 
142 C. C. A. 83). Our own décision (In re Condon, 209 Fed. 801, 
126 C. C. A. 524) is (in this respect) but a reassertion of the Haff Case. 

This rule rests in theory upon the reasoning of Justice Nelson in 
Re Craft, 6 Blatchf. 177, Fed. Cas. No. 3,317, where it was pointed out 
that "to allow a substantial amendment — that is, one going to the 
whole foundation of the proceeding nunc pro tune — would be a direct 
violation" of a limitation "obviously for the benefit of the debtor," 
namely, the requirement that proceedings must be brought within a 
limited time after the act of bankruptcy is committed ; i. e., under the 
présent statute, four months. 

If, therefore, the creditors' allégations in respect of the proceeds of 
the $30,000 mortgage are.to be regarded as stating an act of bank- 
ruptcy committed and complète more than four months before amend- 
ed pétition filed, the order complained of was right. But the alléga- 
tions stricken out are to the effect that the concealment complained 
of not only occurred within four months of original pétition, but had 
continued down to the date of amendment. 

The concealment of property made an act of bankruptcy by sec- 
tion 3 may be a continuing concealment and the four months period 
may run from the date of discovery. Citizens' Bank v. De Pauw Co., 
105 Fed. 926, 45 C. C. A. 130. It was, we think, clearly the intent of 
the pleader to allège a continuing concealment, not discovered until 
within four months of amendment. The language is vague, and if the 
District Judge had required a further amendment, setting forth the 
circumstances of concealment and discovery with greater particularity, 
we should hâve regarded such an order as the exercise of reasonable 
discrétion and therefore not reviewable. In re Rosenblatt, supra. But 
255 F.— 31 
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to strike out the allégations altogether was, we thînk, erfor, because it 
prevented présentation to the court of what (reading the pleadings 
benevolently) may be shown to be entirely withinthe décisions above 
referred to. : 

[3] 3. It being admitted that the order réquiring Havens to attend 
and be examined was, under Cameron v. United States, 231 U. S'. 710, 
34 Sup. et. 244, 58 h. Ed. 448, proper, it was error to practically nuUify 
the order by grariting the alleged bankrupt immunity from service. 

We are of opinion that ail the facts shown in évidence inevitably 
point to the conclusion that Havens had departed from Olean a few 
days bef ore this pétition in bankruptcy was filed, and thereafter prac- 
tically secreted himself. Against such évidence Havens' statement of 
a conclusion that he had been "since October, 1917, a citizen and 
résident of the state of Missouri," is no more than an effort to deny 
the logical resuit of the facts shown against him. 

As, however, ,he may hereafter find it advisable to show himself 
within the Western district of New York, as he did in April last, we 
shall consider whether an alleged bankrupt, while attending the trial 
of an involuntary pétition against him, is privileged from examina- 
tion under section 21a; for, if this be true, he must also be privileged 
from performing any other duty laid upon him by the act and usually 
enforced by a court order. 

It is argued under section 7 of the act (Comp. St. § 9591) that 
Havens could not be required to attend for examination at Buffalo, 
because it was more than 150 miles distant from bis home or principal 
place of business. Assuming that both bis personal and business 
homes were most remote from Buffalo, we think the section referred 
to has no application, because he had already corne there. Inasmuch 
as he refused to obey the order at ail, the question whether (assum- 
ing a remote résidence) he could hâve been compelled to continue in 
attendance without having bis expenses paid is a question not before us. 

It is true that one going to a town or place in order to attend a 
trial is secure from service of process eundo morando redeundo, even 
though he be a party. Haie v. Wharton (C. C.) 73 Fed. 739. But 
a party who is attending the trial of his cause is assuredly subject to 
the orders of the trial court in respect of the matter under adjudica- 
tion. What the District Court had jurisdiction over was the question 
whether Havens was a bankrupt, and the examination directed, since 
it must relate to the "acts, conduct or property" of the alleged bank- 
rupt himself, was a most important part of that investigation. The 
argument for immunity really assumes that any bankrupt who chooses 
to remove himself from the territorial jurisdiction of adjudication is 
by the fact of removal entitled to ail the privilèges of a stranger; in- 
deed, rather more, in that he can attend the bankruptcy court for such 
purposes as he pleases, and décline to attend when he does not please. 

But the duties of a bankrupt are laid down by the statute, and so 
are his privilèges. Section 9 (Comp. St. § 9593). The order com- 
plained of exceeded the statute. If the bankrupt removes into another 
district, ancillary proceedings are open to his creditors. Babbitt v. 
Dutcher, 216 U. S. 102, 30 Sup. Ct. 372, 54 I.. Ed. 402, 17 Ann. Cas. 
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969; In re Madson Steele Co., 216 U. S. 115, 30 Sup. Ct. 377, 54 L. Ed. 
407. But when the bankrupt is in attendance upon the court lawfully 
engaged about the business of bis adjudication, he must submit to ail 
the lawful orders of that court, including examination under section 
21a. This we regard as inhérent in the nature of the jurisdiction cre- 
ated by the Constitution and defined by the Bankruptcy Act. It is 
therefore ordered, in No. 75, that the pétition of the Exchange Na- 
tional Bank be sustained, with costs, and that of Havens be dismissed, 
with costs, and in No. 95 that the pétition of the Exchange National 
Bank be sustained, with costs. 



JîîTNA LIFE INS. CO. OF HARTFORD, CONN., v. RYAN. 
(Circuit Court of Appeals, Second Circuit. Decembei- 16, 1918.) 

No. 106. 

1. Evidence <S=>126(3) — Res Gest^ — ^Déclaration. 

Déclaration of deceased, wlien stricken at dlnner, tliat he had been Mt 
by door of subway car, is inadmissible as part of res gestae, in action on 
bis accident policy ; it not appearlng how long after accident,' the res 
gestae, the déclaration was made. 

2. Insurance (S^éfie — Accident Insurance — Sole Cause of Death. 

To recover on policj' insuring against death resulting, directly and in- 
dependently of ail other causes, from bodily injuries elïected solely 
through extemal, violent, and accidentai means, plnintlfC must show an 
accident which was the sole cause of the death; it not belng enough 
that an accident was -the proximate cause, if death would not hâve re- 
sulted but for a pre-existing disease. 

In Error to the District Court of the United States for the East- 
ern District of New York. 

Action by Catherine Ryan against the ^tna Life Insurance Com- 
pany of Hartford, Conn. Judgment for plaintiff, and défendant brings 
error, plaintiff in error hereinafter being called "défendant," and de- 
fendant in error hereinafter being called "plaintiff." Reversed. 

See, also, 253 Fed. 457. 

James B. Henney and Bouvier, Beale & Geer, ail of New York 
City (Phelan Beale, of New York City, of counsel), for plaintiff in 
error. 

Edward H. Daly, of New York City (Edward H. Daly, of New 
York City, of counsel), for défendant in error. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. The plaintiff has obtained a judgment for 
$12,045.84 damages and costs entered against the défendant, after a 
trial before a judge and jury. 

The action was brought by plaintiff as the beneficiary under an ac- 
cident insurance policy upon the lif e of her husband. 

The complaint allèges that the insured lost his life because of an 
in jury he sustained while a passenger on a train of the Interborough 

(gssFor other cases see same topio & KEY-NUMBBR in ail Key-Numbered DIgests & Indexes 
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Rapid Transit Company in one of its subway stations in the city of 
New York. It is alleged that while he was entering the train he "sus- 
tained bodily injuries effected solely through external, violent, and 
accidentai means, to wit, by being struck by a closing car door of 
said train, which blow by said door precipitated, hastened, and de- 
veloped a cérébral hemorrhage in the said Michael J. Ryan, who had 
arteriosclerosis, which hemorrhage caused the death," etc. The in- 
jury was received on August 25, 1917, and death resulted on Sep- 
tember 9, 1917. 

The policy provided that no indemnity was payable unless the in- 
sured was injured or came to his death, "directly and independently 
of ail other causes, from bodily injuries effected solely through exter- 
nal, violent or accidentai means, suicide (sane or insane) not included." 

The défendant sets up the défense that the beneficiary died as a 
resuit of disease. 

The insured at the time of his death was 53 years old. He was band- 
master in the Catholic Protectory in the borough of the Bronx in 
the city of New York. On the morning of August 25th he left his 
home in Brooklyn and went by subway to the Protectory, which he 
reached about noon. He sat down in the dining room to eat his dinner, 
and about 12:15 p. m., while at the table and when he was speaking, 
he suddenly became dumb and could not hear when spoken to and f ell 
to the floor and could not move his left arm. He was picked up and 
placed on a chair. An ambulance was called, and he was taken to 
the hospital, where he died on September 9th. 

[1] It appears that a witness who assisted in picking him up when 
he fell in the dining room of the Protectory was asked whether he 
had any conversation with Ryan after he fell. He replied : 

"I was near him ail the tlme. He was mumbling to me and the brothers 
that he was hit by the subway door, the center door." 

It was moved to strike out the answer on the ground that it was too 
remote and not part of the res gestae. The objection was overruled, 
and the court allowed the answer to stand, stating that the issue to 
which the statement had référence was "as to whether there was an 
occurrence or blow at ail; and, as to that, I think this statement is 
a part of the res gestse." The witness did not testify as to any state- 
ment made by Ryan as to when he was hit, or where upon his body 
or other part of him he was hit. 

The évidence was certainly inadmissible as a part of the res gestae. 
It does not appear when Ryan was hit by the subway door. It may 
hâve occurred at one time as well as another. No one knows how 
long after the event the narration was made. The res gestae was 
the accident. The déclaration made by Ryan was no part of it. It 
was not made at the time of the accident, and it does not appear that 
it was so nearly contemporaneous with it as to throw light upon it. 
Res gestae is admissible because and only because it is so connected 
with the event which it describes that it is a contemporaneous part 
of and happens with the event. Vicksburg & Meridian Railroad v. 
O'Brien, 119 U. S. 99, 7 Sup. Ct. 118, 30 L. Ed. 299; Boston & Albany 
Railroad Co. v. O'Reilly, 158 U. S. 334, 337, 15 Sup. Ct. 830, 39 L. 
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Ed. 1006; Keefer v. Pacific Mutual Ins. Co., 201 Pa. 448, 51 Atl. 
366, 88 Am. St. Rep. 822. In Insurance Co. v. Moseley, 8 Wall. 397, 
19 L. Ed. 437, which was an action on an accident policy, a déclara- 
tion made by a deceased person was held admissible as a part of the 
res gestœ. The case is distinguishable f rom the case at bar. The 
question there was whether the assured died from the effects of a fall 
downstairs in the night. The testimony of his wife showed that he 
left his bed between 12 and 1 o'clock and when he came back said he 
had fallen down the back stairs and almost killed himself. And the 
son, who slept in the lower part of the building occupied by his fa- 
ther, testified that about 12 o'clock on that same night he found his 
father lying with his head on the counter and asked him what was the 
matter and that he replied he had fallen down the back stairs and hurt 
himself very badly. The court in sustaining the admission of the 
évidence did so upon the ground that the déclarations were made im- 
mediately or very soon after the fall. Justices Clifford and Nelson 
dissented. In that case it was known when the accident happened 
and the déclarations were practically contemporaneous with it. In 
the case at bar it did not appear when the accident occurred. It might 
hâve been in the morning when the décèdent started to corne to New 
York, or it might hâve been when he got off to call at a store at Coop- 
er Square as the testimony shows he did, or when he again took the 
subway train to go to the Proctectory, or when he once more alighted 
from the train on arriving at his destination. And, indeed, the ac- 
cident might hâve happened on a prior day. In any event, the déc- 
laration was not contemporaneous with the accident. 

An examination of the record in this case, however, discloses a 
fatal defect. It appears establiî-^- -^ beyond controversy that the de- 
ceased at the time he fell to the , .jr in the Protectory was suffering 
from arteriosclerosis, and that the disease was in a well-advanced 
state and affected his entire vascular System. It extended throughout 
ail parts of his body, including his brain. The disease results in a 
hardening and narrowing of the entire arterial System. The arteries 
become filled with lime salts and fibrous tissues so that the opening 
through which the blood passes becomes smaller and as the same 
amount of blood has to pass through the blood pressure is increased. 
As one of the witnesses testified "it is just as if you had been running 
-water through a half inch pipe, and then finally the diameter of the 
pipe has been reduced, and you are pumping it through a quarter inch 
pipe," or an eighth of an inch pipe. And when the pressure becomes 
at length too high the blood vessel breaks at the weakest point. The 
arteries of the brain seem to be the ones which usually rupture under 
those conditions. The évidence showed that the deceased also was 
suffering from Bright's disease of a chronic nature, and that he had 
myocarditis, which is an inflammation of the heart muscle. 

The autopsy disclosed that the deceased died from a hemorrhage 
in_ the brain, there being a rupture of a cérébral blood vessel which 
might hâve resulted from any exertion. The physician who made the 
autopsy testified that, while the immédiate cause of death was the 
cérébral hemorrhage, arteriosclerosis, chronic diffuse nephritis, and 
myocarditis were contributory causes. He also testified that in case 



486 255 FEDERAL REPORTER 

of a hemorrhage of the brain death might resuit în ten minutes or 
within several days or weeks, according to the extent of the hemor- 
rhage. 

The plaintiff claimed that the cérébral hemorrhage was the direct and 
independent cause of the death of the insured, and that it was ef- 
fected solely by his being hit by the subway door. But there is no évi- 
dence in the record that deceased was hit by the door, except his state- 
ment already referred to as erroneously admitted. The counsel for 
the plaintiff laid stress upon the condition of the hat of the deceased 
which was produced as an exhibit as were his broken spectacles, which 
fell out of his pocket after he had been picked up from the floor. 
Non constat but that the spectacles were broken when he fell to the 
floor, as they fell out of his left hip pocket and he fell on the left 
side. We inspected the hat exhibited to us upon the argument and 
discovered nothing which indicated that it had received a blow. The 
forehead rim of the right underside appeared either to hâve become 
unglued or the sewing separated the upper surface from the lower sur- 
face for perhaps an inch. The autopsy disclosed no external marks 
of any violence on the body or the head. 

[2] The burden of proof rested on the plaintiff to establish the 
fact that the insured sustained an accident and that there could be 
no recovery upon the policy of insurance unless that accident was the 
sole cause of his death, as the policy insured him against a death 
"resulting, directly and independently of ail other causes, from bod- 
ily injuries effected solely through external, violent and accidentai 
means." The cases establish the principle that, if death results from 
disease or a bodily infirmity, there can be no recovery under such a 
policy whether the insured suffered an accident or not. And they 
also show that there can be no recovery if the insured sustained an 
accident but at the time it happened was afflicted with a pre-existing 
disease and if death would not hâve resulted if he had not had the 
disease, but his death was caused because the accident aggravated the 
effects of the disease or the disease aggravated the effects of the ac- 
cident. National Masonic Accident Association v. Shyrock, 73 Fed. 
774, 20 C. C. A. 3; Maryland Casualty Co. v. Morrow, 213 Fed. 
599, 130 C. C. A. 179, 52 L. R. A. (N. S.) 1213; Preferred Accident 
Ins. Co. V. Patterson, 213 Fed. 595, 130 C. C. A. 175 ; Illinois Com- 
mercial Men's Ass'n v. Parks, 179 Fed. 794, 103 C. C. A. 286; Stan- 
ton V. Travelers' Ins. Co., 83 Conn. 708, 78 Atl. 317, 34 L. R. A. 
(N. S.) 445 ; Stokely v. F. & C, 193 Ala. 90, 69 South. 64, h. R. A. 
1915E, 955; Pacific Mutual Life Ins. Co. v. Despain, 77 Kan. 654, 
95 Pac. 580; ^Etna Life Ins. Co. v. Bethel, 140 Ky. 609, 131 S. W. 
523 ; White v. Standard Life & Accident Ins. Co., 95 Minn. 77, 103 
N. W. 735, 884, 5 Ann. Cas. 83 ; Thomas v. Fidelity & Casualty Co., 
106 Md. 229, 67 Atl. 259 ; Robinson v. U. S. H. & A., 192 111. App. 
475; Continental Casualty Co. v. Peltier, 104 Va. 222, 51 S. E. 209; 
Tiroch V. Travelers' Ins. Co., 145 Mich. 375, 108 N. W. 728; Ward v. 
^tna Life Ins. Co., 85 Neb. 471, 123 N. W. 456; Penn v. Standard 
Life & Accident Ins. Co., 158 N. C. 29, 73 S. E. 99, 42 L. R. A. (N. 
S.) 593. 



^TNA LIFE INS. CO. V. EYAN 487 

The only testimony in the record that the deceased received any in- 
jury whatever is as we hâve already stated the erroneously admitted 
testimony that he mumbled that he had been hit by a subway door. 
And there is no testimony f rom which the kind and character of the in- 
jury, if any, could he inferred. 

There is undisputed testimony that the conditions found at the 
autopsy to exist were in themselves a compétent producing cause for 
the cérébral hemorrhage which resuUed in the decedent's death. 

The court charged as f ollows : 

"If you flnd that the plaintifE satlsfles you by a prépondérance of testi- 
mony whieh you believe that the man, walking around and carrying with hlm 
ail the time the possibllity of having a cerebal hemorrhage from some sllght 
accident, dld meet with an accident, and that was the proximate cause of 
hls death, then It would corne within the policy. That is, if the accident was 
the proximate cause of his death. 

"On the other hand, if a man was walking around, who was likely to die at 
any time from disease or who was likely to die at any time from slight acci- 
dent, and if he suffered a slight accident and then walked any distance, t>ut 
then died from something apart from the accident, it would not be wlthiu the 
policy." 

The court ref used to charge as f ollows : 

"The plalntife in thls case canuot recover under the terms of the policy 
herein for any loss resulting in connection or in conjunction with any other 
causes not of external violence, and if the jury should flnd that the décèdent 
received an alleged blow by comlng in contact with the center door-of a sub- 
way train that the said décèdent at the time was sufflering from arteriosclero- 
sis, chronie diffuse nephrltis, and myocarditis, and that by reasou of the 
existence of the sald phy.sieal conditious the said blow, in connection therewith, 
caused the cérébral hemorrhage resulting in death, thls plaintiff cannot re- 
cover." 

The court also ref used to charge as f ollows: 

"The policy in suit only insured the décèdent 'against loss resulting direetly 
and independently of ail other causes from bodily injuries etïected solely 
through ext«rnal, violent and accidentai nieans,' and if the jury should flnd 
that the defendant's death was not a loss resulting direetly and independently 
of ail other causes frora bodily Injuries effeeted solely through external, vio- 
lent, and accidentai means, their verdict must be for the défendant." 

The requests to charge were proper. The charge as given was im- 
proper as appears from the cases already referred to. 

The trial court submitted the case to the jury upon the theory that, 
if the alleged accident was the proximate cause of the death, the plain- 
tiff would be entitled to recover. If there had been legitimate évid- 
ence showing that an accident had happened, the rule of proximate 
cause as applied ordinarily in négligence cases would hâve been in- 
applicable, as the policy upon which this suit was brought provided 
that there was to be no Hability unless the injury was the sole cause 
of death. 

The jury rendered their verdict on the theory that the accident 
in the subway occurred. When the jury retumed their verdict the 
court addressing the jury said : "You hâve found by your verdict 
that the accident occurred on the subway?" And the foreman an- 
swered; "Yes, sir." 
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Not only was erroneous testimony admitted, but the instructions 
to the jury were based upon an erroneous theory. A verdict and 
judgment so obtained cannot be permitted to stand. 

Judgment reversed. 



HUME V. CITY OF NEW YORK. 
(Circuit Court of Appeals, Second Circuit. December 11, 1918.) 

No. 105. 

1. Courts <S=>405(5) — Circuit Court ob' Appeals — Jurisdictio:^. 

An appeal wliich présents questions other than tliat of tlie Jurisdietion 
of tlie District Court is properly taken to the Circuit Court of Appeals. 

2. Courts <$;=^2M(S) — Jueisdiction op Fédéral Couets — Ancillabt Suit. 

An action by a gênerai receiver appolnted by a fédéral court for the 
property of an insolvent corporation, and to collect and préserve its 
assets, on a chose in action in favor of the corporation, is ancillary to 
the original suit and within the Jurisdietion of the court, regardless of 
citizenship of parties, althougli the action is one in tort for damages 
against a municipal corporation. 

3. Equity i©=335 — "Ancillaey Suit." 

An "ancillary suit" in equity is one growing out of a prier suit in the 
same court, dépendent i:pon and instituted for the purpose either of Im- 
peaching or enforcing the judgment or decree in a prier suit, and the 
.iurisdictiou of such suit is dépendent upon the jurisdietion of the court 
of th'e prior suit. 

[Ed. J\ote. — For other définitions, see Words and Phrases, Ancillary 
Suit.] 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Action at law by Arthur Carter Hume, as receiver, against the City 
of New Yorlc. Judgment for défendant, and plaintiff brings error. 
Reversed. 

T!ie défendant interposed a demurrer to the plaintifC's complaint, the de- 
murrer was sustained, and the plaintifC appeals. 

On the .SOtli day of December, 1910, a Mil in equity was flled against the 
South Shore Traction Company, alleging insolvency. Tliereafter l'aul T. 
Brady and Willard V. King were appolnted recelvers by the District Court 
for the Eastern District of New York. The order recites: 

"(1) That until further order Paul T. Brady and Willard V. King be and 
they hereby are appolnted receivers for this court of the défendant corpora- 
tion, and of ail its real and Personal property, ail its assets and choses or 
things in action, including ail moneys and book accounts, contracts of ail 
Itinds, debts due or to become due, bills reeeivable, bonds, stocks, mortgages, 
securities, deeds, leases, ail Interest in lands, both \p.gal and équitable, munl- 
ments of title, rents, profits, incomes, of every kiiid and description, plants, 
Works, machinery, and ail other bénéficiai interests and valuable things held, 
owned, or possessed by the défendant, or to wlileh it had the rights of posses- 
sion, of every klnd, description, and nature, wlierever the same may now be, 
wlth ail the rights and povi-ers of receivers in such or like cases." 

The order contained further provisions, among which were that the receivers 
carry on the business of the corjjoration, préserve and advautageously couvert 
into money the property assets and elïects of the corporation, collect any 
debt or demand, appear in and défend any and ail suits at law or in equity 
then pending against the coriioration, or do any and ail lawful acts and 

<Sz=jFor other cases see same topic & KEY-NUMBER iu ail Key-Numbered Dlgests & Indexes 
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things nsual in the premises "whlch in tiieir judgment sliall be best calculated 
to enable ttiem to collect and préserve the prcperty and assets of the cor- 
poration." 

Tlie receivers thTis named continued in possession, sold the railroad, and 
transferred the property and good will, ineluding the franchise rights, witli 
the consent of the city of New York, to another traction company. After ac- 
counting, they were discharged, and tlie présent recelver was appolnted by an 
order of the District Court on the 21 st of December, 1914. This latter order 
provlded, among othcr tWngs, as follows; 

"Ordered, that Artlnir G. Hume * * * be and he hereby is appointed re- 
ceiver of the South Shore Traction Company in the place and stead of said 
Paul T. Ei'ady and Willard V. King, and is bereby given ail the powers and 
rights heretofore vested in said Paul T. Brady and Willard V. King as such 
receivers, and ail the conditions and provisions of the original order appoint- 
ing said Paul T. Brady and Willard V. King as such receivers are hereby 
made applicable in connection wifh the appointuient of the receiver now sub- 
stituted in place of said former receivers," etc. 

With the power thus conferred, tlie pîaintifE has instituted this action 
against the city of New Yorli seeking to recover $1,750,000, in a complaint 
which allèges three separate causes of action which, in substance, allège that 
the traction company sustained damage because of delays and interférences 
on the part of the city, wliich were caused by reason of actions and conduct 
on the part of the city in carrying ont its contraet obligations arising through 
the franchises obtained by the traction company. The défendant apr^ared 
generally and signed varions stipulations by which it obtained extensions 
of time to plead to the complaint. Later a demurrer was interposed, which 
the court sustained. 

Arthur Carter Hume, of New York City, in pro. per. 

William P. Burr, Corp. Counsel, of New York City (John P. O'Brien 
and Vincent Victory, both of New York City, of counsel), for défend- 
ant in error. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

MANTON, Circuit Judge (after stating the facts as above). [1] 
The District Judge sustained the demurrer upon the theory that the 
court was without jurisdiction to pass upon the claims of the receivers 
against the city (a citizen of the state of New York) for a cause of 
action based upon a claim of damages for tort, holding also that the 
iiling of a gênerai appearance in the action was not such a waiver as 
precluded the right to object to such want of jurisdiction. The de- 
fendant challenges the right of the plaintifï to be heard in this court, 
contending that the sole question presented is one of jurisdiction, and 
that the plaintiff's relief should be sought directly from the Suprême 
Court. American Sugar Refîning Co. v. New Orléans, 181 U. S. 277, 
21 Sup. Ct. 646, 45 Iv. Ed. 859. But hère the plaintifif does not présent 
solely the question of jurisdiction, and in view of the questions pre- 
sented by the assignment of errors 1 and 2 this court can and will en- 
tertain jurisdiction upon this appeal. 

For instance, the plaintiff présents as a first question the right of 
the court below to resettle the decree over his objection and makes 
that the subject of his first assignment of error. In Coler v. Grainger 
Co. et al., 74 Fed. 16, 20 C. C. A. 267, on the motion to dismiss an 
appeal in the Sixth Circuit, Taft, J., said: 
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"The motion to disiniss the appeal, howéVer, cannot be sustaïned in the 
case at bar, beeause the record, does présent questions other than that of 
the jurisdiction of the Circuit Court." 

• ■ 

And in Cobb v. Sertie, 218 Fed. 320, 134 C. C. A. 116, a similar ques- 
tion was presented, and the court there said : 

"The only question argued in thls case, either orally or in the briefs, is 
one of jurisdiction of the court belovv ; but the proceeding In this court Is 
prosecuted upon assignments of error wliich embrace a numher of questions 
conœming the merits of the cause. It follows tliat the case is rightly hère, 
and that this court may pass upon the question argued." 

[2] By the order of appointment the présent receiver is the suc- 
cessor of Messrs. Brady and King, who had very gênerai powers con- 
ferred upon them, with the view of obtaining, by taking possession, col- 
lecting, compromising, or suing for, ail of the assets of the traction Com- 
pany. When this plaintifï was appointed receiver, he was not restrict- 
ed, and, indeed, had conferred upon him the same powers as did Brady 
and King. The right to institute and maintain ancillary suits in the 
District Court in which the action was originally instituted, in aid of 
the objects of the receivership, is well settled. The original equity 
action resulting in the appointment of the receivers was between a citi- 
zen of New Jersey and a citizen of New York, and if the présent ac- 
tion is ancillary to that suit, it is controlled by the rule announced in 
the Suprême Court in White v. Ewing, 159 U. S. 36, 15 Sup. Ct. 1018, 
40 L,. Ed. 67. There it was said : 

"As was observed by this court In Porter v. Sabin, 149 U- S. 473, 479 [13 
Sup. Ct. 1008, 1010 (37 L. Ed. 815)] : 'When a court exerclsing a jurisdiction 
in equity appoints a receiver to hold the property of a corporation that 
court assumes the administration of the estate; the possession of the receiver 
is the possession of the court ; and the court itself holds and administers the 
estate, through the receiver as its officer, for the beneflt of those whom the 
court shall ultimately adjudge to be entitled to it.' The Circuit Court obtained 
jurisdiction over the CârdifE Coal & Iron Company by the tlling of the 
original creditors' bill by Bosworth, a citizen of Massachusetts, and by , the 
appointment of a receiver, and any suit by or against such receiver, in the 
course of tlie windlng up of such corporation, whether for the collection of 
its assets or for the défense of Its property rights, must be regarded as an- 
cillary to the main suit, and as cognizable in the Circuit Court, regardless 
either of the citizenship of the parties, or of the amount in controversy." 

In a later case, Pope v. Louisville, etc., Ry. Co., .1/3 U. S. 573, at page 
577, 19 Sup. Ct. 500, at page 501 (43 L. Ed. 814), the Suprême Court 
again took occasion to say : 

"When an action or suit is commenced by a receiver appointed by a Cir- 
cuit Court (now the District Court), i to accoraplish the ends sought and dl- 
reeted by the suit in wliicli the appointment was made, such action or suit Is 
regarded as ancillary so far as the Jurisdiction of the Circuit Court as a court 
of the United States is coneerned; and we hâve repeatedly held that juris- 
diction of thèse subordinate actions or suits is to be attributed to the jurisdic- 
tion on which the main suit rested." 

In Hollander v. Heaslip, 222 Fed. 808, 137 C. C. A. 1, it was held that 
an ancillary bill woùld be sustained where the receiver in equity, ad- 

1 Parenthèses ours. 
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ministering the estate of an insolvent corporation, sought to recover 
against stockholders for liability against them for agreements to sub- 
scribe. Walker, J., said : 

"We are not of opinion tliat the court was in error in overrullng ttie above- 
mentioned demurrer. Tlie bill to wlùch it was interposed was auxiliary ta 
the orifrtnal suit In wliich, by nieans of a recelvership, the court had acquired 
possession of the assets of the World Publishlng Company, Limited, for the 
purpose pf applying them to the payment of Its debts. This enaWed it to 
cause a debtor to that corporation who was wlthin reach of Its process to be 
brought into the original cause, to the end that his debt mlght be ascertained 
and payment coerced. It was for the court, in its discrétion, to décide whether 
it would détermine for itself ail clalms of the corporation whose estate It 
was administerlng, or would allow them to be litigated elsewhere. It was 
within its power to hear and détermine ail coutroversies regardiug such 
clalms, at least ia so far as it could acquire .lurisdiction of the persons of 
those who were parties to such controversies, though the questions thus col- 
laterally involved were of a purely légal nature." < 

i 

In Blair v. Chicago, 201 U. S. 400, 26 Sup. Ct. 427, 50 L. Ed. 801, 
receivers were permitted to maintain a bill ancillary to a suit in which 
they were appointed against a municipal corporation, a city of the 
same state as themselves. 

[3] An ancillary suit in equity is one growing out of a prior suit in 
the same court, dépendent upon and instituted for the purpose either 
of impeaching or enforcing the judgment or decree in the prior suit, 
and the jurisdiction of such suit is dépendent upon the jurisdiction of 
the court of the prior suit. Minn. Co. v. St. Paul Co., 2 Wall. 609, 17 
L. Ed. 886; Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27, 28 h. 
Ed. 145. 

The rights of this plaintiff to involce in his aid the jurisdiction of the 
District Court, since the question of diversity of citizenship does not 
aid him, are dépendent upon the former action in equity of which the 
court had jurisdiction and in which an order was entered appointing 
him receiver, and if the présent bill can be said to restrain, avoid, ex- 
plain, or enforce the judgment or decree therein, or to enforce and ob- 
tain the jurisdiction of liens upon or claims to the property in the cus- 
tody of the court in the original suit, such a dépendent suit is but a 
continuation in a court of equity of the original suit to the end that 
more complète justice may be donc. Brun v. Mann, 151 Fed. 145, 80 
C. C. A. 513, 12 L. R. A. (N. S.) 154. The question is therefore pre- 
sented whether this plaintiff, as an officer of the court, can be said 
to hâve this claim or this chose in action, as the custodian of this estate, 
as a possession coming to him in the original suit. 

In White v. Ewing, supra, Judge Brown said : 

"Any suit by or against such receiver in the course of winding up such 
corporation, whether for the oollectlon of its assets or for the défense ot 
tts property rights, must be regarded as ancillary to the main suit, and as 
cognizable in the Circuit Court, regardless either of the citizenship of the 
parties or of the amount in controversy." 

In Armstrong v. Trautman (C. C.) 36 Fed. 275, the receiver of a na- 
tional bank was permitted to maintain an action, irrespective of citizen- 
ship, to recover an amount due the bank of which he was appointed r&- 
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ceiver in an equity action. Indeed, the order appointing Ihe original 
receivers, and the plaintiff as their successor, commanded this re- 
ceiver to maintain or to collect, by suit or otherwise, ail the assets of 
the insolvent corporation for the benefit of its creditors, and this re- 
quired hirti to maintain the présent suit, even though his right of re- 
covery may be said to b,e based in an action in tort for damages. If a 
meritorious cause of action existed against the défendant at the tirne 
that the plaintiff became the receiver, he was entitled to the possession 
of that chose in action, as he would be if it consisted of some tangible 
property which h© might physically take into his possession. The 
District Judge said : 

"In so far as a chose In action or an intangible asset is in tlie possession 
of the receiver in the same sensé in which a tangible asset would be in his 
possession, this court wlll hold that a claimant thereto might proceed to liti- 
gate with the receiver the right to possession or to the proceeds when ob- 
tained and that this litigatlon would be withln the jurisdlction of this court 
as ancillary and incident to the jurisdlction under the original decree." 

The converse of this is also true, so that with a chose in action out- 
standing it will be deemed in the possession of the receiver in the 
same sensé as a tangible asset would be. 

We see no reason why the District Court should lack jurisdiction to 
maintain an action of this character as ancillary to the original suit, 
if the court had the jurisdiction (as it is conceded to hâve) to maintain 
an action if it were founded in breach of contract. We therefore con- 
cludè that the suit is ancillary to the original suit and that the court 
had jurisdiction of the subject-matter of this action. 

Concluding thus, it will be needless to examine into the plaintiff's 
claim that the court, in sustaining the defendant's demurrer, errone- 
ously took into considération matters other than the contents of the 
file papers, and which is.made the subject of the first assignment of 
error. The suggestion in the plaintiff's brief that the demurrer inter- 
posed is frivolous, and that the défendant should be denied the right 
to plead in the event that this court should hold that tbe demurrer 
was not well founded, of course, must not prevail. The city should 
hâve the usual opportunity to file its answer to the complaint, and a 
trial be had upon the merits of the issues thus raised by such pleadings. 

Judgment will therefore be reversed. 
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HOYER V. CENTRAL R. CO. OF NEW JERSEY. 
(Circuit Court of Appeals, Second Circuit. December 11, 1918.) 

No. 103. 

1. Raileoads <S=>355(1) — Trespassers on Tkack — Liability fob Injurt. 

Rtiilroad traclvs, except at public erossings or on Mgliways, are the ex- 
clusive property of the rallroad conipany, and persons wlio go upon sucli 
tracks without permission are trespassers. 

2. KAiuiOADs <s=3355(.5) — Persons on ïraok — Employés in Coxjbse or Duty. 

l'ersons in contractual relations witli a railroad company whose work 
requlres them to go on the traclîs wliile so employed are not bare llcensees. 

3. Bailboads <g=358{l) — Peesons on Track — "Licensee." 

A "licensee" on a rallroad's premises is a person who, being neither a 
passenger, servant, nor trespasser, nor standing in any contractual rela- 
tion to the company, is expressly or impliedly permitted by the rallroad 
company to corne on its premises for his own couvenience or gratification. 

[Ed. Note. — For other définitions, see Words and Plirases, First and 
Second Séries, Licensee.] 

4. Masteb and Sebvant <S=38S{7) — Injuey to Employé on Tback — Négli- 

gence. 

A railroad company héld not charg^able with négligence for killing of 
a bralîeman employed in Its switchyards who, after quitting work at nigbt 
after dark, instead of leaving the yard at a nearby street, vralked down a 
dead track terminating at a bumper, and when a mile distant was struclc 
by a swltch engine on its customai-y trip to the bumper to change crews ; 
it lieing shown that the engineer stopped bis engine as quickly as possible 
after décèdent was seen, that there was a safe walk beside the track, and 
it not appearing that the company had knowledge that the track was used 
as a walk. 

5. Bailboads (S=»359(1) — Dutt Towabd Pebsons on Track — Trespassebs. 

The gênerai rule is.that a railroad company is under no duty to exerciseï 
active vigilance to provide agiiinst injury to n trespasser on its tracks 
nntil his présence is known, when it is bound to exercise reasonable carei 
to avold Injuring him. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action at law by Julius H. Hoyer, administrator of Henry Hoyer, 
deceased, against the Central Railroad Conipany of New Jersey. 
Judgment for défendant, and plaintiiï brings error. Afïirmed. 

The action is brought under the fédéral Employers' Liabillty Act April 
22, 1908, e. 149, 35 S.tat. 65 (Comp. St. §§ 8657-8665), whlch act gives a cause 
of action for damages to the Personal représentative of a person employed by 
a common carrier in Interstate commerce whose death is due to an accident 
while he is so employed. 

The décèdent was killed on defendant's tracks on October 19, 1916. 

The action is for the benefit of the surviving widow, children, or next of 
kin or dependents of sueh employé. 

The statute authorizes the action to be brought In a court of the United 
States in the district in which the défendant shall be doing business at the 
time of the commencement of the action. 

The plaIntifC asks for judgment in the sum of $50,000. 

The court at the close of the case directed the Jury to retum a verdict for 
défendant. 



«ÊzisPor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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John C. Oldmîxen, of New York City, for plaintifï în errer. 
De Forest Bros., of New York City (Robert Thome, of New York 
City, of counsel), for défendant in error. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
neghgence alleged in the complaint is that the défendant at the time 
this accident occurred was moving this train on the track without any 
signal or warning to persons that might be on the track and without 
adéquate Hghts. 

The décèdent was a brakeman employed by défendant in its switch- 
ing yards in Newark, N. J., and had been so employed for three years. 

It is conceded that the last work he was engaged in was the handling 
of cars containing freight going out of the state of New Jersey. He 
had been working with a drill crew in the freightyards that had handled 
interstate freight. He had completed his work for the day at 6 o'clock 
in the afternoon, and was on his way out of the freightyard, and sup- 
posedly on his way home, walking on the dead track when he was run 
over and killed by one of defendant's engines at about 6:30 p. m. 
He was walking with his back to the engine, and the engine was not 
sounding a whistle or ringing its bel! and was running about eight miles 
an hour. 

It appears that, in order to get out of the yard in which he had been 
at work, the deceased had only to walk about a block, when he would 
hâve reached a public street, where he might hâve taken a trolley car 
or proceeded on foot to his home. But he chose to pursue a différ- 
ent course and walked on the dead track, the point of the accident 
being about a mile from where he had been working. There were 
two live or high speed tracks adjoining the track upon which the de- 
ceased met his death, and thèse two tracks ran parallel to the dead 
track. While this was called a "dead" track, this did not mean a 
track not in use, but mereJy a track having a switch to other tracks 
at one end only, and a bumper' at the other end. The track was in 
more or less use for switching purposes, and every night shortly after 
6 o'clock it was the custom for the drill crew to run down on the drill 
engine to the bumper end of this track where the day crew was re- 
lieved and the night crew went on duty and took the engine back over 
the same track and into the yards to carry on the drilling and switch- 
ing of cars through the night. Thé défendant was run down by an 
engine on one of its regular trips. 

There was a path at one side, and entirely away from the track, 
which was a level concrète surface about two feet wide and along the 
top of a retaining wall which made a space of some five feet in width. 
And there is some testimony showing that there was a cinder path 
about two feet wide which ran by the side of the track and which was 
sometimes used to some extent in the momings by employés engaged 
in the factories in that neighborhood. 

The night of thé accident was dark and is described as "a black, 
drizzly, rainy night," and "you couldn't see your hand before you 
hardly." Three of the -switching crew were standing on the running 
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board in front of the engine. They had their lanterns which were 
lighted. The engineer was in his cab running his engine and looking 
ahead. The fireman was in the cab on his own side and looking eut 
on the track. The Hght on the engine was Ut but was the standard 
light with which a driU engine is regularly equipped. It was not in- 
tended to and did not reflect the Hght along the track ahead of the en- 
gine so as to disclose objects on the track. The tracks at the place of 
the accident were straight. 

Two of the men on the running board discovered the deceased at 
the same time, and both shouted a warning, and one of the men swung 
his lantern as a signal. The deceased when first seen was about 15 
feet ahead of the engine. Although the engineer was in the cab look- 
ing ahead, he had not seen him until he struck him. Neither had he 
seen his companion, who was walking beside him, but on the cinder 
track, and who was also killed. The engineer as soon as he heard 
the shouts and got the signal immediately applied the brakes and did 
everything he could to stop the engine and did in fact stop it within 
its own length. It was too late, as the deceased had been struck down, 
and his body was found eut in two, one half being inside and the other 
outside the track. And just as the engine struck him a passenger train 
passed on the adjacent track. 

We hâve searched the record to see whether the défendant had rea- 
son to anticipate that at the time this accident occurred there might be 
persons walking on this so-called "dead" track. We find no évidence 
to support any such theory. There is no testimony showing that em- 
ployés or the gênerai public were in the habit of walking along this 
track in the evening, or that the railroad permitted or licensed people 
so to use it. The f reight conductor who testified to this said that ev- 
ery morning he would see from two to six persons walking up and 
down that path, but that he had only seen them in the mornings and 
that he had never seen them doing it in the evenings. 

[1-3] It is the law that railroad tracks, except at public crossings or 
on highways and streets, are the exclusive property of the railroad 
Company. Persons who go upon such tracks, except at such places 
without the permission of the company expressed or impHed, are tres- 
passers, and, subject to certain qualifications, are there at their own 
risk. Persons who go upon the tracks by reason of contractual rela- 
tions with the company are not trespassers. Persons in such contrac- 
tual relations whose work requires them to go on the tracks are while 
so employed not bare licensees. Holmes v. North Eastern R. Co., L. 
R. 6 Exch. 123 ; Froehlich v. Interborough Rapid Transit Co., 120 
App. Div. 474, 104 N. Y. Supp. 910; Conlan v. New York Central, 
etc., R. R. Co., 74 Hun, 115, 26 N. Y. Supp. 659, affirmed, 148 N. Y. 
748, 43 N. E. 986; Watts v. Richmond, etc., R. Co., 89 Ga. 277, 15 S. 
E. 365; Turner v. Boston, etc., R. Co., 158 Mass. 261, 33 N. E. 520. 
A "licensee" on a railroad's premises is said to be a person who being 
neither a passenger, servant, nor trespasser, nor standing in any con- 
tractual relation to the company, is expressly or impliedly permitted 
by the railroad company to come on its premises for his own conven- 
ience or gratification. See 33 Cyc. 756. 
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[4] In thîs case the décèdent, ît is true, was a servant of the Com- 
pany. His labors for the day, however, were concluded, and his du- 
ties did not réquire him to te on the track at the time of the accident. 
He might hâve walked a block f rom where his work stopped and 
made his exit from the yards, instead of walking a mile in the direc- 
tion he chose to pursue. He might hâve walked between the dead 
track and the live track at the right, there being a distance of ten feet 
between the two tracks. He might hâve walked on the cinder path to 
the left and would hâve been safe if he kept far enough away from 
the rails. And he might hâve walked on the path along the retaining 
wall. But he chose to walk on the track itself. He was not there by 
the express or the implied invitation of the company. The évidence 
does not show that he was even a licensee. He was a trespasser upon 
the tracks and was not taking ordinary care for his own protection. 
It was a dangerous place, and the danger was enhanced by the character 
of the night and of the storm. 

[5] The gênerai rule is that a railroad company is under no duty 
to exercise active vigilance to provide against injury to a trespasser on 
its tracks until his présence is known. Sheehan v. St. Paul, etc., R. 
Co., 76 Fed. 201, 22 C. C. A. 121 ; Cleveland, etc., R. Co. v. Tartt, 
99 Fed. 369, 39 C. C. A. 568, 49 h. R. A. 98; McCreary & Boston, 
etc., R. Co., 156 Mass. 316, 31 N. E. 126; Nolan v. New York, etc., 
R. Co., 53 Conn. 461, 4 Atl. 106; James v. Illinois Central R. Co., 
195 111. 327, 63 N. E. 153. It is bound only to abstain from wanton, 
reckless, or willful injury. Grand Trunk R. Co. v. Flagg, 156 Fed. 
359, 84 C. C. A. 263. Its duty is to exercise reasonable care to avoid 
injuring him after discovering his péril. Texas, etc., R. Co. v. Moda- 
well, 151 Fed. 421, 80 C. C. A. 651, 9 E. R. A. (N. S.) 646; Tutt v. 
Illinois Central R. Co., 104 Fed. 741, 44 C. C. A. 320. 

The injury which resulted in the decedent's death was not inflicted 
wantonly, recklessly, or willfully. After discovering his présence on 
the tracic, the défendant did everything in its power to avoid his death. 
There is no évidence in the record that the défendant knew that any 
class of persons were accustomed to walk on the track at the hour 
when this accident happened or at any other hour, although there is 
some évidence that in the mornings there were some trespassers on the 
cinder path along the tracks. But walking on the cinder path in the 
morning and walking on the track at night after dark are widely dif- 
férent transactions. And if persons were in fact licensed to walk 
upon the path that gave them no right to walk on the track. So far as 
walking upon the cinder path is concemed, it would seem that those 
who do so are trespassers. In Shearman & Redfield on Négligence (6th 
Ed.) vol. 2, p. 1227, it is said that— 

"Mère fallure to prevent trespasses continually occurring at a partleular 
place has sometimes been construed into acquieseence in such use by the com- 
pany and as convertlng a trespasser into a licensee. Such, however, Is not 
the rule sanctioned by reason or weight ol authoritj'." 

It is said that the deceased was at the time of his death engaged in 
interstate commerce although he had stopped work and was on his 
way home. The Suprême Court has held that leaving the carrier's 
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yard after his day's work in interstate commerce is a necessary in- 
cident of the work and partakes of its character ; that a workman in so 
doing is but discharging a duty of his employment and is still engaged 
in interstate commerce. Erie R. R. Co. v. Winfield, 244 U. S. 170, 173, 
37 Sup. Ct. 556, 61 L. Ed. 1057, Ann. Cas. 1918B, 662 (1917). See, 
too, North Carolina R. R. Co. v. Zachary, 232 U. S. 248, 260, 34 Sup. 
Ct. 305, 58 L. Ed. 591, Ann. Cas. 1914C, 159. We need not inquire 
whether a person who does not take a short and safe and direct route 
out of the yards, but elects to pursue instead a course which leads hira 
a mile further away from the point where he might hâve left the 
yards and reached his home, can be said still to be engaged in inter- 
state commerce; for upon the facts in this record it is not material 
whether the défendant was engaged in interstate commerce or not. 
The Employers' Eiability Act does not make a common carrier by rail- 
road engaged in interstate commerce an insurer of its employés. The 
liability it imposes is for in jury or death resulting in whole or in part 
from its négligence. And in this case the évidence shows, as we hâve 
seen, no négligence on the part of the défendant, 
Judgment afïirmed. 



MOORE V. MOORE. 

(Circuit Court of Appeals, Third Circuit. January 30, 1919.) 

No. 2375. 

1. COXTKjiCTS iS=>93(4) — MlSTAKE. 

A promise, wliere tliore is no légal obligation, and made, whetber 
through ignorance of rights or misconception of the law, to avold some- 
thing that cannot happen, is without considération and Invalld. 

2. HuSliANI) AND WlFE <g==>278(2) CONTKACT COSDITIO^^ED ON DIVORCE. 

AVhile a contract by a husband, separated from his wife, for her sup- 
port during such séparation, is lawful, one made during séparation, and 
pending suit by the wife for divorce, by which the husband blnds him- 
self and estate to pay her a stipulated sum per week during life, con- 
ditioned upon the granting of the divorce, is contrary to public policy and 
void. 

In Error to the District Court for the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Action by Lucile W. Moore against Alexander P. Moore. Judg- 
ment for défendant, and plaintiflf brings error. Affirmed. 

Arthur O. Fording and Richard Townsend, both of Pittsburgh, 
Pa., for plaintiff in error. 

John O. Wicks and John S. Weller, both of Pittsburgh, Pa., for 
défendant in error. 

Before BUFFINGTON and WOOLLEY, Circuit Judges. 

WOOLLEY, Circuit Judge. This action is in assumpsit. The 
contract declared on was made by the parties in their relation of hus- 
band and wife. It was entered into when they were living separate 
and apart and bears date the day following the institution of proceed- 

ig;=5For other cases see same topic & KBY-NUMBBR in aU Key-Numbered Dlgests & Indexe» 
255 F.— 32 
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ings by the wife for divorce from her husband. The contract is un- 
der seal, récites the marriage and pendency of divorce proceedings, 
and contains tvvo undertakings on the part of the husband. The first 
is, that the husband shall pay his wife "for counsel fées, expenses and 
alimony, pendente Hte, the sum of seventy-five ($75) dollars a week" 
from the date of the contract "until the date of the final détermina- 
tion of said divorce proceedings." The second is, "That should the 
said divorce proceedings be decided in favor of the said wife, and a 
decree of divorce a vinculo matrimonii be granted by the said court in 
said case, the said Alexander P. Moore, his heirs, executors and ad- 
ministrators" shall pay to his said wife "from the date of the said 
decree, for and during the term of her natural life, the sum of seventy- 
five ($75) dollars a week," and "that said court shall fix and détermine 
the support or alimony to be seventy-five ($75) dollars a week, payable 
weekly as aforesaid, and make the same a part of its decree." 

A divorce a vinculo matrimonii was granted. In formulating the 
decree, the contract for support of the wife after divorce was not 
submitted to the court, but the court, nevertheless, incorporated, its 
substance in a decree for alimony. After obeying the decree for five 
years, the husband ceased making payments, contending that the de- 
cree, in so far as it imposed alimony, was beyond the court's juris- 
diction. 

In a proceeding of attachment, instituted by the wife to enforce 
the decree for alimony, the Court of Common Pleas No. 4 of Alle- 
gheny County — the court that entered the decree — dismissed the pro- 
ceeding with a frank admission that the decree for alimony was in- 
advertently entered and was in excess of its jurisdiction. Appeal 
was taken to the Superior Court of the State of Pennsylvania — the 
appropriate appellate tribunal of last resort^where the order of the 
Court of Common Pleas discharging the rule for attachment was 
affirmed on an opinion holding that under the Constitution and stat- 
utes of that state, which had not changed the common law rule ex- 
cept where the husband is libelant, alimony cannot be awarded upon 
a divorce a vinculo matrimonii. Moore v. Moore, 64 Pa. Super. Ct. 
192. 

The divorced wife then abandoned her claim for alimony under the 
decree and brought in the court below this action for support under 
the contract between her husband and herself. 

The défendant, by aifidavit of defence — a proceeding in Pennsyl- 
vania under the Practice Act of 1915, P. L. 483, similar to the com- 
mon law proceeding by demurrer — raised the question of law, whether 
the contract is on its face and on the plaintifï's showing of facts in- 
valid because contra bonos mores. 

On this question, the District Court sustained the défendant and 
entered judgment accordingly. The plaintiff sued out this writ-of- 
error, asserting hère, as below, the validity of the contract. 

The plaintifif has relieved us of the necessity of discussing at length 
the gênerai principles of law that bear on the question before us by 
conceding, "that an agreement which looks to a possible or intended 
future séparation, or which might encourage such, is void; and that 
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a contract whose considération is the obtaining of a divorce is contra 
bonos mores, and void ;" and that "a contract though expressing an- 
other considération, should be void if its true purpose is to procure a 
divorce, or if its tendency is to cause a divorce to be obtained." 

To escape the application of thèse universally admitted principles 
to the contract sued on, the plaintiff takes two positions. Of thèse 
the first, in the language of her counsel, is, that "no one has brought 
upon the record the f act that the Common Pleas granted the divorce." 
If this fact be excluded from the case, the suit ends hère. But there 
are phases of the case of such serious import that we are not incHned 
to dispose of it summarily on this position. 

In passing on the plaintifif's contention that the fact of divorce is 
not in the record and therefore is not to be regarded as in the case, 
it may be sufficient to emphasize by répétition that the contract con- 
tains two undertakings by the défendant ; fîrst, to pay his wif e a given 
sum for expenses and alimony pendente lite, and second, to pay her a 
like sum for "support or ahmony" after a decree of dh'o^fe has been 
granted. The plaintifif's statement of claim does not show on which 
undertaking this action was brought. Manifestly it cannot at this date 
be brought on both. If brought on the first, that is, on the undertak- 
ing for alimony pendente lite, she cannot recover for her husband's 
def ault in paying for her support at a time five years after the litiga- 
tion had ended ; if on the second, that is, on the undertaking for "sup- 
port or alimony" after divorce has been granted, she cannot recover 
unless the fact that a decree for divorce has been granted — the condi- 
tion précèdent on which her right of action is predicated — is averred 
in her statement of claim and proved or is otherwise established. 

Although the plaintifif has failed to plead this essential fact, we are 
not inclined to dispose of her case on this ground, for we prefer — as 
her counsel probably expected — to take judicial notice of the fact 
of divorce as established by public records and shown by published 
reports. In the discussion that is to f oUow, we shall consider that the 
divorce contemplated in the contract has been granted and that the 
event on which the husband's undertaking was based, has occurred. 

The second position which the plaintifif assumes in order to take 
the case from under the law applicable to a contract between husband 
and wife having a tendency to aid or facilitate the granting of divorce 
is, that husband and wife may contract while married with référence 
to and in récognition of a présent séparation, and that such a con- 
tract is valid and effectuai, both in law and equity, provided its ob- 
ject be actual and immédiate, and not contingent or prospective. In 
urging this as the applicable law of the case, the plaintiff maintains, 
that the contract in suit, when entered into, had to do with an actual 
séparation between the wife and husband then existing, and extended 
to the support of the wife during that séparation as it continued in 
the future, as distinguished from a contract for support conditioned 
upon and following a decree for divorce. 

We do not question this statement of the law ; we question, rather, 
its application to the contract in this case and to the circumstances 
under which the contract was made. It is well settled both in Eng- 
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land and in the United States — and particularly in Pennsylvania— 
that an agreement of séparation between husband and wife, made after 
séparation bas taken place, wliereby the husband grovides for the 
wife's separate maintenance during the continuance of such sépara- 
tion is lawftil, and is not in contravention of public policy. Wilson 
V. Wilson, 1 H. L. Cas. 538 ; Hunt v. Hunt, 5 Law T. Rep. 778 ; Dan- 
iels V. Benedict, 97 Fed. Z67, 372, 38 C. C. A. 592 (C. C. A. 8th) ; ,6 R. 
C. Iv. 771, and cases; Hutton v. Hutton's Adm'r, 3 Pa. 100; Spei- 
del's Appeal, 107 Pa. 18; Frank's Estate, 195 Pa. 26, 33, 45 Atl. 489; 
Singer's Estate, 233 Pa. 55, 81 Atl. 898 ; Murh's Estate, 59 Pa. Su- 
per. Ct. 398. But the contract hère under discussion, while entered 
into at a time when there was a séparation between husband and wife 
presently existing, was made not with référence to that séparation as 
it then existed, but with référence to a contemplated future sépara- 
tion yet to arise out of and to f ollow an anticipated future event, which 
was the entry of a decree for divorce. This was another séparation, 
and a séparation of another kind. This fact, we think, carries the 
case away from the principles of law applicable to a contract for a 
wife's maintenance during a présent séparation, and takes it back to 
the very principles of law applicable to a contract for future sépara- 
tion which the plaintiff conceded but endeavored to avoid at the thresh- 
old of the argument. Thus, there is raised a question with two as- 
pects, first whether the contract in suit was based on an immoral 
considération, and if not, whether its true purpose or its tendency 
was to induce the future séparation to which it relates by stimulating 
the wife in the prosecution of her suit for divorce in a manner and 
measure opposed to sound principles and public policy. 

[1] Does the contract contain a valid considération? The contract 
is unilatéral. It contains two promises by the husband and none by 
the wife. Admittedly, no express considération moved from the wife 
to the husband. The only considération for the husband's promise 
named in the contract is the husband's relief from annoyance in 
having "his financial condition, and the value of his business, and his 
business interest, * * * made the subject of judicial investiga- 
tion" and disclosed to the public by the court in determining alimony, 
which both parties, we must assume, mistakenly thought would be im- 
posed by the decree of divorce. As there rested on the husband no légal 
obligation for his vvife's support after divorce of the character con- 
templated in the agreement, and, as, accordingly, no decree for ali- 
mony could validly be entered against him, Moore v. Moore, 64 Pa. 
Super. Ct. 192, it follows that no inquiry by the court into the hus- 
band's afifairs to détermine the amount of alimony could validly be 
made. A promise made where there is no légal obligation, and made, 
whether through ignorance of rights or misconception of the law, to 
avoid something that cannot happen, lacks valid considération, and is 
not hinding. Logan v. Mathews, 6 Pa. 417; Offutt v. Parrott, 1 
Cranch, C. C. 154, 18 Fed. Cas. 606, No. 10,453; MauU v. Vaughn, 
45 Ala. 134; Grimes v. Grimes, 89 S. W. 548, 28 Ky. Law Rep. 549. 

It would appear, therefore, that the contract is void for want of 
considération. But opposed to this view, the plaintiff cites and con- 
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fidently relies upon the case of Blaker v. Cooper, 7 Serg. & R. (Pa.) 
500, where the court sustained a contract made between husband and 
wife wliile separated, providing for the wife's support for her nat- 
ural life. Subsequently the parties were divorced — at whose instance 
it does not appear — and the wife remarried. The husband stopped 
payments and the wife sued on the bond accompanying the contract. 
The report of the case shows very ckarly that the husband, who was 
a man of landed property, made bis promise of support on a vahd 
considération — the wife's release of dower — and not on a misconcep- 
tion of the law as to bis obhgation to support hîs wife after divorce. 
The point was made that the contract provided for aUmony, and, that, 
as under the Pennsylvania law the husband was not liable for alimony 
after divorce a vinculo matrimonii, the contract expired with the grant- 
ing of divorce. The court decided otherwise. The case cited does 
not rule this case, because there a valid considération for the hus- 
band's promise was found, while hère no such valid considération 
appears, and also in that case the promise, not being made in contem- 
plation of divorce and for the wife's support during the séparation 
that would follow, was not contra bonos mores, while hère the prom- 
ise, if not literally given in considération of divorce, its performance 
was conditioned on divorce, and raises the question of public policy. 

[2] If nothing more were in the case than the question of the va- 
lidity of the considération just discussed, we would hold that the judg- 
ment of the court below should be affirmed. But we prefer, rather, 
to décide the case on another ground, which extends beyond the im- 
médiate interests of the parties and relates to considérations of good 
morals and public policy. 

The question whether the contract is against public policy must be 
determined by its purpose and tendency. 6 R. C. L. 707. Admitting 
this, the plaintiff maintains, that the purpose and tendency of the 
contract are questions for the jury, and, that, accordingly, the trial 
judge erred in deciding them himself. But, where the facts are con- 
ceded, or are not in dispute, as on demurrer or on affidavit of défense 
under the Pennsylvania practice, or where the question does not dé- 
pend upon the circumstances under which the contract was entered 
into, the question whether a particular contract contravenes public 
policy is to be determined by the court, not by the jury. 6 R. C. L. 
710. The contract being. before the court on pleadings that show ail 
the facts, the question whether a contract which contemplâtes a future 
séparation bas a tendency to induce such séparation in a manner that 
contravenes public policy is one of interprétation by the court. 6 R. 
C. L. 771, and cases. 

It cannot be denied that the contract in this case contemplâtes sép- 
aration in the future, that is, a séparation that will follow future di- 
vorce. It looks to, not merely a possible, but an intended sépara- 
tion. The husband's promise is enforceable, if at ail, only after a 
divorce a vinculo matrimonii has been granted; therefore, his prom- 
ise is conditioned on that event. Has the promise a tendency to in- 
duce that event? The promise was not made to cover merely a real 
or fancied obligation. A promise to discharge such an obligation, 
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even if otherwise valid would be void i£ its tendency was to induce 
an unlawful thing. But the promise was for something more than for 
support of the divorced wife during the period of the husband's 
Hfe — an obligation which the laws of some states would impose upon 
him. He undertook to support her for her life, and to do this, he 
bound "bis heirs, executors, and administrators" to continue payments 
for her support after his death. By this promise, the wife was shown, 
that if she succeeded in getting a divorce, she would receive more 
than the law would award her, even if the law were as she thought 
it. This was a substantial inducement to her to prosecute her divorce 
proceeding to the decree on which alone she could reap the promised 
reward. Manifestly, the tendency of the husband's promise as it 
affected the wife was to encourage her to prosecute the suit to a suc- 
cessful termination, or, at the very least, to deter her from abandon- 
ing it. Such an undertaking savors of collusion, a thing the divorce 
laws of Pennsylvania very vigorously denounce. The husband had 
some reason for making the promise other than a sensé of légal obli- 
gation to support his wife after divorce. He doubtless expected some 
benefit in return for the détriment he would suffer and his estate 
would sustain by payments to be made by him and his executor 
through an unknown period of years. It must be believed that there 
is hidden in the contract some considération, other than the one we 
hâve already disposed of, which inspired him voluntarily to enter into 
an obligation of such substantial character. The promise of the hus- 
band to do what the law did not require of him and to do it in a meas- 
ure even beyond his own misconception of the law's requirements, 
suggests the real considération that moved him to his promise. If, be- 
cause of the silence of the contract and the absence of évidence ali- 
unde, we cannot hold that the considération of the husband's promise 
was the obtaining of the divorce which his wife was seeking, we find 
that the promise shows a willingness on his part, if nothing more, to 
promote and pay for the event which the wife alone could bring about. 
A contract to do such a thing tends inevitably to encourage the benefi- 
ciary to perform the condition on which alone she can receive its 
benefits. 

The marital relation is regarded by the law as the basîs of the social 
organization. The préservation of that relation is deemed essential 
to public welfare. Agreements between parties that are conditioned 
on divorce, Barngrover v. Pettigrew, 128 lowa, 533, 104 N. W. 904, 
2 ly. R. A. (N. S.) 260, or that tend to destroy that relation by encour- 
aging or facilitating the procuring of divorce, are against good morals 
and will not be enforced. The maxim, "Ex turpi contractu non ori- 
tur actio," founded as it is on sound morals, bas been long recognized 
by the courts in the administration of justice. The contract in suit, 
as we interpret it, is very différent from contracts sustained by courts 
in some states where the husband's obligation to support his wife 
continues after divorce and is provided for by alimony, and where 
such agreements are regarded by the courts as a satisfactory short 
eut to aid them in framing decrees. Hammerstein v. Equitable Trust 
Co., 156 App. DJv. 644, 141 N. Y. Supp. 1065, 1070; Werner v. Wer- 
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ner, 153 App. Div. 719, 138 N. Y. Supp. 633; Doeme v. Doeme, 96 
App. Div. 284, 89 N. Y. Supp. 215, 218; Nelson v. Vassenden, 115 
Minn. 1, 4, 131 N. W. 794, 35 L. R. A. (N. S.) 1167; Ham v. Twom- 
bly, 181 Mass. 170, 173, 174, 63 N. E. 336. Even in cases in thèse 
States, contracts for support in the nature of agreed alimony are not 
sustained if they disclose a tendency to encourage divorce. Werner 
V. Werner, 153 App. Div. 719, 138 N. Y. Supp. 633 ; Maisch v. Maisch, 
87 Conn. 377, 383, 87 Atl. 729; Gibbons v. Gibbons (Ky.) 54 S. W. 
710, 711. 

We regard the contract in suit void as tending to aid and facili- 
tate the obtaining of a divorce by encouraging the wife vigorously 
to prosecute her action, and that, being void, because opposed to pub- 
lic policy, the contract cannot be rendered valid either by the présence 
of an otherwise lawful considération or by the mère ceremony of at- 
taching a seal to it. Gaslight & Coke Co. v. Turner, 5 B. N. C. 675 ; 
Standard Lumber Co. v. Butler Ice Co. (C. C. A. 3d) 146 Eed. 359, 
76 C. C. A. 639, 7 L. R. A. (N. S.) 467. 

The judgment below is affirmed. 
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COVENASTS ®=5l21(R) — JUDGIIE^T Against Covenantee — Effect. 

To liold a warrantor in a deed tiound by the resuit of a suit involv- 
Ing the matter upon whieh his obligation rests, iit is not necessary tliat 
he be a formai party to the record, but It is sufflcient if lie bas informa- 
tion of the suit and an Invitation and opportunity to participate in it. 

Wade, District Judge, dissenting in part. 

In Error to the District Court of the United States for the Northern 
District of lowa ; Henry T. Reed, Judge. 

Action at law by the Barataria Land Company against John D. 
Wolfe and others. Judgment for plaintifï, and défendants bring error. 
Reversed and remanded. 

F. F. Dawley, of Cedar Rapids, lowa (Dawley & Jordan, of Cedar 
Rapids, lowa, and C. W. Kepler & Son, of Mt. Vernon, lowa, on the 
trief), for plaintiffs in error. 

J. H. Trewin, of Cedar Rapids, lowa (John M. Redmond and John 
D. Stewart, both of Cedar Rapids, lowa, on the brief), for défendant 
in error. 

Before HOOK and STÛNE, Circuit Judges, and WADE, District 
Judge. 

HOOK, Circuit Judge. The Barataria Land Company sued the 
Wolfes in the United States District Court for the Northern District 
of lowa to recover a part of the purchase price paid them for a tract 
of land in Louisiana, which they sold and conveyed to it with cove- 

<g=»Fof other cases see same toplc & KEY-NUMBER lu ail Key-Numberea Digests & Indexes 
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nants of seizin and warranty. The price paid was an agreed sum per 
acre, and the action was brought because of a shortage in the area, 
afterwards ascertained. 

To show the extent of the shortage the plaintiff introduced in évi- 
dence the record of a decree of a court of Louisiana in a suit between 
it and an adjoining landowner to settle a controversy over their bounda- 
ry line. The hne estabhshed by the decree lessened the area conveyed 
and warranted to the plaintiff. Upon proof that the défendants Wolfe 
were informed of the pendency of the L,ouisiana suit, and were invited 
to aid plaintiff in the trial of it, the court instructed the jury that the 
decree was conclusive of the true boundary line, leaving them only to 
compute their award upon the shortage disclosed and the price paid 
per acre. Accordingly there was a verdict and judgment for the plain- 
tiff, and défendants prosecuted this writ of error. The question is of 
the correctness of the court's instruction. 

A statute of I,ouisiana provides for suits to settle controversies over 
boundary lines. Such a suit does not dépend upon adverse possession 
by a défendant as in actions in ejectment, but upon the existence of a 
controversy over the true boundary between adjoining owners, and it 
is not material which of the disputants commences it. The remedy 
provided by the statute makes for good order, and in effect, if not in 
form, may in a sensé resuit in the judicial establishment of tîtle. The 
plaintiff hère was aiso the plaintiff in lyouisiana, but there is no sound 
reason in that circumstance why those heholden to it may not be con- 
cluded by the decree as much as if it had been a défendant in eject- 
ment and had suffered éviction. The controversy was a justiciable 
one, affecting plaintiff's right to land embraced in the description in 
défendants' deed. It is not denied that there was a rear controversy 
1>etween the plaintiff and the adjoining o\yner over the boundary line, 
and no fraud or collusion appears. The judicial détermination of it 
must necessarily hâve been in lyOuisiana. 

To hold a warranter, indemnitor, or person in a similar relation, 
bound by the resuit of a suit involving the matter upon which his ob- 
ligation to another rests, it is not necessary that he be a formai party 
to the record. The strict principles of res adjudicata do not apply. His 
privity or relation to the record party précèdes the judgment, and it 
is sufficient if he has information of the suit and an invitation and sea- 
sonable opportunity to aid or participate in the conduct of it. Chicago 
v. Robbins, 2 Black, 418, 17 L. Ed. 298; Robbîns v. Chicago, 4 Wall. 
657, 18 Iv. Ed. 427. In that case the city sued Robbins to recover the 
amount of a judgment it was compelled to pay to one Woodbury for in- 
juries caused by his falling into an excavation in a public street which 
Robbins made and negligently lef t imguarded. Robbins had been in- 
formed of the Woodbury suit against the city and of the approaching 
trial, and was requested by the city to aid it in procuring testimony. He 
was not formally notified to défend, nor that he would be held responsi- 
ble for the resuit. The Suprême Court held that such a notice was not 
necessary. That case was founded on a tort, but the principle applies 
as strongly where thé duty to indemnify or hold harmless arises from 
contract. There is a diversity of views in the state courts as to the 
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notice that should be given the indemnitor or warranter. Some re- 
quire an express notice or request to participate as a party to the cause, 
and a déclaration of the conséquences if it is ignored ; but the modem 
trend is towards a relaxation of that strictness. The better rule is 
that of Oceanic Steam Nav. Co. v. Compania Transatlantica Espanola, 
144 N. Y. 663, 39 N. E. 360, as foUows : 

"No particular form of words is necessary in order to constitute notice lu 
Kucli cases, nor is It even necessary to frive a written notice. It Is sudicient 
tliat tlie party against ^\■llom ultimate liability is claimert in fnlly and fairly 
informed of the daim, and tiint the action is i)ending with full oiiportunity to 
défend or to participate in tlie défense. If lie tlien neglects or refuses to 
malve any défense he ma.y iiave. the .indjinient will liind hini in rlie sanie vvay 
and to the same extent as if lie had beeu made a party to tlie record." 

But, however this may be, the rule of Robbins v. Chicago prevails in 
fédéral jurisdictions. There is nothing inconsistent with it in Kapiolani 
Estate V. Atcherly, 238 U. S. 119, 35 Sup. Ct. 832, 59 E- Ed. 1229, 
Ann. Cas. 1916E, 142. 

The défendants knew of the controversy over the boundary line sev- 
eral years before the Louisiana decree was rendered. They afterwards 
learned of the pendcncy of the suit there ; they had a copy of the péti- 
tion in the case, and made surveys on their own account, ail in ample 
time for their affirmative aid and participation in the litigation. About 
four months before the decre« was rendered they were requested by 
plaintiff to furnish any évidence they had for use at the trial, and to 
make suggestions about the establishment of the true boundary line. 
They replied in substance that if plaintifif would dismiss the présent 
action, which had been brought and was then pending in lowa, "and 
waive its claims for damages by reason of alleged sbortage," one of 
the défendants would go to Louisiana and testify and furnish what in- 
formation he could ; otherwise not. This correspondence was conduct- 
ed between counsel of the parties to this suit, but one of the défend- 
ants saw the plaintiiï's letter. They made no claim of any lack of 
complète information, or of insufficiency in time or character of the 
notice and request. Their position, quite untenable, was that, if plain- 
tiff did not dismiss the présent action and waive its claim for damages, 
they would not disclose the évidence they had prepared for their own 
défense. Manifestly the défendants had information of the suit in 
Louisiana, and an invitation and an opportunity to aid or participate 
in its conduct sufficient to bind them to the resuit. 

We hâve so far considered the case upon the assumption that the 
Louisiana decree was tinal. 'Défendants urge that it was not. It is 
doubtful that this point was made at the trial dennitely enough to at- 
tract the attention of the court, but in an amendment to its pétition 
in this cause, setting up the decree, the plaintiff averred that the de- 
fendant in that suit had the right of appeal, and that an appeal and 
reversai might occur. True, this was done in an attempt by plaintiff 
to reserve the right to increase its claim for damages; but the aver- 
ment cannot he ignored, and it must be considered in connection with 
an entire absence in the record before us of anything indicating a final- 
ity of the Louisiana decree. We cannot say that an appeal was not 
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taken, or that, if taken, it would not materially and substantially change 
the rights of the parties to that suit, as well as the rights of défendants 
hère. For this reason the judgment miist be reversed and a new trial 
awarded, but nothing we hâve said shall be taken to affect the discré- 
tion of the trial court to hold the case until the appeal, if one was 
taken, results in a final decree. 

The judgment is reversed, and the cause is remanded for a new trial. 

WADE, District Judge (concurring in part and dissenting in part). 
I concur in the reversai of this case upon the ground that the Louisi- 
ana decree was not at the time of the trial final ; but I cannot agrée 
with the majority of the court in holding that the decree in the Louisi- 
ana case (if final) concludes the défendants (herein referred to as the 
Wolfes). The right of every man to his "day in court" is so important 
that it should be caref ully guarded. 

"It Is a rule as old as the law, and never more to be respected than now, 
that no one shall be personally liound untll he has had his day In court, I>,y 
whleh is meant, until he has been duly dted to appear, and has been afforded 
an opportunity to be heard. Judgment without sueh citation and opportunlty 
wants ail the aJttrlbutes of a judlcial détermination." Galpln v. Page, 18 
Wall. 350, 21 U Ed. 959 ; Old Wayne Mutual Association v. McDonough, 204 
U. S. 8, 27 Sup. et 236, 51 U Ed. 345. 

Cases cited in majority opinion hâve gone far toward depriving 
parties of this right, and this case in my judgment goes a step further 
than any of the courts hâve yet ventured. The plaintiff (herein re- 
ferred to as the Land Company) had already instituted this suit in the 
Northern district of lowa before it commenced the proceedings in 
lyouisiana. It was not evicted, and no suit was instituted against it in 
L,ouisiana. It elected to commence the boundary line case hundreds of 
miles away from the résidence of the défendants, and in a jurisdiction 
where they should not be called upon to litigate — especially when there 
was a suit pending against them in the proper jurisdiction involving 
the same issues. 

The Land Company certainly had a right to elect whether the suit 
in Louisiana should be such as to become binding upon its grantors. 
The majority opinion states that it is sufficient if the party sought to 
he held "has information of the suit, and an invitation and seasonable 
opportunity to aid or participate in the conduct" of the case. With 
this I agrée, provided it means that the party has full opportunity to 
appear and try the case in his own way, make his own issues, intro- 
duce testimony, and cross-examine witnesses. L,ess than this does not 
give him his "day in court." 

In this case I cannot agrée that the Wolfes had any "invitation" to 
take part in the trial. I think, under ail the facts, such invitation is 
distinctly negatived. I am satisfied that the Land Company had no 
purpose or intention of binding the Wolfes by the decree in the Louisi- 
ana case. I am convinced that the claim of an adjudication was an 
afterthought. 

This case was commenced in June, 1915, the suit in Louisiana was 
instituted in October, 1915, and not until January 25, 1916, six days 
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before the case was assignée! for trial, did the Land Company advise 
the Wolfes of the pendency of the suit, and this was by a letter which 
could not reach counsel for Wolfes before January 26th. That it was 
not an invitation to hâve their "day in court" in the Louisiana case is 
indicated by the f ollowing language in the letter : 

"Klndly glve this matter your prompt attention, as the boundary Une suit 
is set for trial, as we understand it, on January 31, 1916." 

"Kindly use the telegraph, if neeessary, at our cllont's expense, citing rec- 
ords and giving names of wituesses, with their addresses," etc. 

It was easy for the Land Company to hâve plainly demanded, or 
at least invited, the Woifes to appear in the case; instead it is said: 

"We respectfuUy recjuest that they [the Wolfes! furnish to the Barataria 
Land Company any and ail information they hâve which jvill aid the Bara- 
taria Land Company in determining and settling the boundary of the lands 
purchased by the Barataria Land Company from your clients in a proper way. 
If your clients hâve any information which will tend to establish the boundary 
in accorda née with the description in the deeds, our clients, the Barataria 
Land Company, will be more than pleased to bave you furnisli it, and will 
be glad to consider any suggestions you may hâve in référence to establish- 
ing the true boundary Unes of the land purchased by the Barataria Land 
Company from Messrs. Wolfe and others." 

The whole letter is plainly a request that the Wolfes furnish to the 
Barataria Land Company information which they may hâve acquired 
in preparing their défense in the lowa case, and it is to me just as 
plainly a notice to the Wolfes that the Land Company is going to con- 
duct the case itself. 

That it was so understood by counsel for the Wolfes is shown by 
their answer to the letter, and that the Land Company so understood it 
is plain from the fact that, while the decree was rendered in the bound- 
ary Une case in May, 1916, and there was an amendment filed to 
the pétition in this case on June 20th — practically a month after the 
decree was rendered, in which the Louisiana suit is referred to, no 
suggestion was made that the Wolfes were bound by the adjudication. 
It was not until October 3, 1916 — the day before the trial of this 
case was commenced — that any pleading was filed setting forth the 
claim that the letter was sent, and that the adjudication was hinding. 

I do not believe that a person can be bound in such a case, except 
where he, as a reasonably prudent man. is justified in believing that 
the other party expects him to make défense, and contemplâtes that 
the adjudication shall be binding upon him. I assume that, if the Land 
Company had distinctly stated, "We will be glad tO' hâve any évidence 
you can furnish, but we do not expect you to take any part in the 
trial," no one would contend that the Wolfes would be bound by the 
decree. To my mind, this was in efifect, under ail the circumstances, 
just what was conveyed to the Wolfes. 

I think there is a marked distinction between a case where the ven- 
dee of land is made a défendant in a suit which seeks to evict him 
from some of the land purchased, and one in which the vendee com- 
mences the suit. In the suit by the vendee, he has control of the liti- 
gation; he can elect whether to make his vendor a party or not; he 
can make his own issues, and in such case I do not believe that his 
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vendor îs bound by the decree, uniess the vendee, in clear and unmîs- 
takable language, notifies or invites the vendor to join with him in the 
trial. If his conduct is such (as in this case) as to make the vendor, 
as a reasonably prudent man, believe that he is not expected to join 
in the case, ho should be estopped from relying upon the decree ren- 
dered. 



INTERSTATE OOMPRESS C50. r. AGNEW.» 

(Circuit Cîourt of Appeals, Eighth Circuit. January 15, 1919.) 

No. 5012. 

1, Baiiment <S=»14(1) — BAiranE foe Hike — Measure op Liabiutt. 

A bailee for hlrç Is only bound to use ordinary diligence In the care 
of the property bailed, and in the absence of a statute prohlbiting it, inay 
limit his liability by contract, except for gross négligence, willful act, or 
fraud. 

2. CouKTS <g=»372(4) — Fedebal CoiTBTa — Foixowiifa State Décisions. 

A dedslon by the highest court of a state, not based on any statute, 
that a contractl Is void as agalnst the public pollcy of the state, is not 
binding on a fédéral court In a case Involving a similar contract, made be- 
fore such décision waa rendered, and where the contract Is ralid under 
the settled law of the national courts. 

In Error to the District Court of the United States for the Western 
District of Oklahoma; John H. Cotteral, Judge. 

Action at law by J. W. Agnew against the Interstate Compress Com- 
pany. Judgment for plaintifî, and défendant brings error. Reversed. 

James R. Keaton, of Oklahoma City, Okl. (Frank Wells and David 
I. Johnston, both of Oklahoma City, Okl., on the brief), for plaintiff 
in error. 

Everett Petry, of Tulsa, Okl., for défendant in error. 

Before SANBORN, Circuit Judge, and TRIEBER, District Judge. 

TRIEBER, District Judge. The> défendant in error, hereinafter re- 
ferred to as the plaintiiï, instituted this action against the plaintifî in 
error, hereinafter referred to as the Compress Company, to recover the 
value of 294 baies of cotton stored with the Compress Company, al- 
leged to hâve been destroyed by fire by reason of the gross négligence 
of the Compress Company. 

The answer admits the destruction of the cotton while stored in its 
compress, but dénies ail allégations of négligence. As a further dé- 
fense it pleads that, when the cotton was delivered to it, it executed 
and delivered to the party delivering it a receipt whicb provided : 

"Not responsible for loss by damage, fire, flood, or other agencies, uniess 
caused by the willful act or gross négligence of this compajiy" 

— which receipt was accepted by the bailor, and that no part of the 
cotton was destroyed by its willful act or gross négligence. Thèse 
receipts were issued and delivered in January, 1915. There was a trial 

^=3For other case» aee sams topic St KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
•Rehearing denled 256 Fed. 655, — G. 0. A. — , 
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to a jury, and a verdict for the plaintîff. The Compress Company re- 
quested the court, among other spécial requests, to charge the jury: 

"ïhe court instructs the .iury tliat the following provisions contïiined iu each 
of the receipts issued by the défendant to the plalntiff, or his grantors, for 
eacJi of the baies of cotton delivered by plalntiff to défendant, and in the lat- 
ter's possession at the time of the lire, to wlt : 'Not responsible for loss by 
damage, flre, flood, or other agencies, unless caused by the willful act or gross 
négligence of this coinpany' — constitutes a part of the contract of bailment, 
and is a valid and binding provision tliereof, and before plaintiff will be 
entitled to recover in this case he must show to your satisfaction by a pré- 
pondérance of the évidence that défendant'» agents or employés were gullty 
of some act or omission contributlng to the destruction of plaintifC's cotton 
by thi^, fire In question, which ^Yas vi'illfuUy performed or omltted, or which 
amonntK to gross négligence or fraud." 

"You are instrueted that the défendant in this case, in any event, was only 
bound to use ordinary care in providing a reasonably safe place for the stor- 
age of the cotton, and was bound only to take sueh précautions and adopt 
such safeguards as au ordinarily prudent person would adopt to protect hls 
own property." 

"The court instructs the jurj' that one who undertakes to care for or ta 
provide custody for goods for hlre bas a légal right to lirait his liability by 
spécial contract, so as to cover only such damage as may be caused by the 
willful or gross négligence of the party in caring for said property or pro- 
viding storage therefor." 

"The court instructs the jury that a custodian for hlre, who has llmited the 
liability thereunder to only such damages as may be caused by the willful or 
gross négligence of such person, ean only be held liable for such damage as 
naturally resulted froin the willful act of sueh pej-son in caring for said prop- 
erty or for such damage as has resulted from the gross négligence of such 
person in taking care of said property whlle in his possession" 

— ail of which requests were by the court refused and proper excep- 
tions saved. 

The court in its charge instrueted the jury on this issue : 

"A proposition which may well be disposed of at the outset is that the pro- 
vision in the tickets for this cotton against responslbility, unless caused by the 
wlUfxil act or gross négligence of the company is not valid, because contrary 
toi the public policy of this state. The prineiple which applies in a case of 
this kind and which governs in this case is that the défendant, being a bailee 
for hire of plaintiiï's cotton, would beeome answerable in damages to the 
t)!aintitï in case of the loss of th(> cotton, through its négligence proximately 
causing such loss, but not otherwise."' 

To this part of the charge a proper exception was saved by the Com- 
press Company. 

[1] The issues are therefore narrowed to the single proposition of 
law, whetber the provision contained in the receipts and accepted by 
the plaintiiï, that the Compress Company is not responsible for loss 
or damage by fire, flood, or other agencies, mtless caused by the will- 
ful act or gross négligence of the défendant, is vahd. In Clark v. 
United States, 95 U. S. 539, 542 (24 h. Ed. 518), it was held: 

"A bailee for hire is only responsible for ordinary diligence and liable for 
ordinary négligence in the care of the pi-nijerty bailed. This is not only the 
comnîon law, but the gênerai law, on the sub.iect." 

It is equally wel! settled that a bailee, in the absence of a statute 
prohibiting it, may limit his liability by contract, except for gross nég- 
ligence, willful act, or fraud. World's Columbian Exposition v. Re- 
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public of France, 96 Fed, 687, 694, 38 C. C. A. 483 ; Gashweiler v. 
Wabash, etc., R. R., 83 Mo. 112, 53 Am. Rep. 558; Butler v. Greene, 
49 Neb. 280, 68 N. W. 496; Sanchez v. Blumberg (Tex. Civ. App.) 
176 S. W. 904; Evans v. Nail, 1 Ga. App. 42, 57 S. E. 1020; Direct 
Nav. Co. V. Davidson, 32 Tex. Civ. App. 492, 74 S. W. 790; Memphis 
& Charleston R. R. Co. v. Jones, 39 Tenn. (2 Head) 517; 4 Elliott on 
Contracts, § 3002; 6 Corp. Juris, p. 1112. In the World's Coj^umbian 
Exposition Case it was held: 

"Is tUere good reason why the notice given by the Exposition Company to 
exhibitors, that it would 'in no way be responsiWe for damages or loss of 
any kind, ♦ ♦ * however originating,' should not be gIven full effect 
aecording to Its termsV We perceive none." 

[2] The learned trial judge considered himself concluded by the 
décision of the Suprême Court of Oklahoma in Inland Compress Co. 
V. Simmons, 159 Pac. 262, where the court said: 

"The wrltei-s on bailments seem to agrée that Ihe parties to a bailment con- 
tract may regulate the responsibllltles of the bailee by spécial contract." 

But he further held that a contract by a compress company, identical 
with that in the instant case, "is against the public policy of the state 
and therefore void." This opinion was filed July 11, 1916. It will be 
noticed that the décision in that case is not based on any statute of 
the state, but on a gênerai proposition of law, declaring for the first 
time in the judicial history of the state that such a contract is against 
the public policy of the state. The only statute of the state cited in the 
opinion is section 1109 of the Revised Statutes of 1910, which pro- 
vides : 

"A bailee for hire niust use at least ordinary care for the préservation of 
the thing bailed" 

— which is merely declaratory of the common law and the gênerai law 
on the subject, as was held in Clark v. United States, supra. Is that 
décision, rendered long after the contract involved was made, conclu- 
sive on the national courts? When a ruling of the highest court of a 
state is controlling, when the same question arises in an action pend- 
ing in a national court of that state, has been determined by the na- 
tional Suprême Court so frequently, that it has ceased to be an open 
question. Eike most important légal principles, it has been of graduai 
growth, until it has iinally become a well-established ruie of law. In 
Kuhn V. Fairmont Coal Co., 215 U. S. 349, 360, 30 Sup. Ct. 140, 143 
(54 L,. Ed. 228), the court, after a full review of the former rulings of 
that court on the subject, epitomizes the law as follows : 

"We take it, then, that it is no longer to be auestioned that the fédéral 
courts in determlning cases before them are to be guided by the followlng 
rules : (1) When administering st«te laws and determiniug rlghts accruing 
under th<fse laws, the âurisdietion of the fédéral court Is an independent one, 
not subordinate to, but co-ordinate and concurrent with, the jurisdiction of 
the state courts. (2) Where, before the rlghts of the parties accrued, certain 
rules relating to real estate bave been so establlshed by state décisions as to 
become rules of property and action in the state, those rules are accepted by 
the fédéral court as authoritative déclarations of the law of the state. (3) 
But where the law of the state has uot been thus settled, It is not only the 
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right, but the duty, of the fédéral court to exercise its own Judgment, as it 
also always does vvhen tlie case before it dépends upon the doctrines of com- 
mercial law and gênerai jurisprudence. (4) So, when coutracts and trans- 
actions are eutered into and rlgbts luive accrued under a particular state of 
the local décisions, or when there has heen no décision hy the state court on 
the particular question involved, then the fédéral courts properly claim the 
right to give eftect to their own judgnient as to what Is the law of the state 
applicable to the case, even where a différent view has been expressed by tbe 
state court after the rights of parties accrued. But even In such cases, for 
the sal;e of comlty and to avoid confusion, tbe fédéral court should always 
lean to an agreement with the state court if the question is balanc«d with 
doubt." 

Applying thèse rules, giving full weight to that part of the décision 
in the Kuhn Case that, "for the sake of comity and to avoid confusion, 
the fédéral court should always lean to an agreement with the state 
court, if the question is balanced with doubt," we are of the opinion 
that the law is well settled that the contract of bailment in the case 
at bar is valid, and not against public policy, so far as it afifects con- 
tracts entered into prior to the décision in the Inland Compress Co. 
Case, and that the court erred in refusing to give the instructions here- 
inbefore set out, asked by the défendant, and charging the jury "that 
the limitation of liability in the warehouse receipts was invalid, be- 
cause contrary to the puhhc policy of the state." 

The cause is reversed, with directions to grant a new trial and pr-i" 
ceed in conformity with this opinion. 



HAMILTON V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. January 15, 1919.) 

No. 5058. 

1. Pkostittjtion <S=54 — White Slave Traffic — Evidence to Support Con- 

viction. 

Evidence held sufflclent to sustain a conviction of défendant for viola- 
tion of the Whlte Slave Act (Comp. St. §§ 8812-8819). 

2. Cbiminal TjAW <©=s>829(1) — Trial — Refusal of Instructions. 

Refusai of requested instructions in a proseeution for violation of the 
Wliite Slave Act (Comp. St. §§ 8812-8819) held not error, in view of the 
charge given. 

3. Cbiminal Law <g=»1032(5) — Review — Harmless Errob — Defective Indict- 

MENT. 

Wbere no demurrer or motion to quash was interposed, nor the atten- 
tion of tbe trial court otherwise called specifically to an alleged defect In 
the indictment, and it clearly was not prejudlcial to défendant, the ob- 
jection is not entitled to so favorable considération by tbe appellate court 
as if it had been raised by demurrer. 

In Error to the District Court of the United States for the West- 
ern District of Missouri ; Arba S.. Van Valkenburgh, Judge. 

Criminal proseeution by the United States against William A. Ham- 
ilton. Judgment of conviction, and défendant brings error. Af- 
fîrmed. 

^saFor other cases see same toplc & KBY-NUMBHR in ail Key-Numbered Digests & Indexes 
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Ralph F. Potter, of Chicago, 111. (George I. Haight, James H. Wil- 
kerson, and Edwin H. Cassais, ail of Chicago, 111., on the brief), for 
plaintiff in error. 

Francis M. Wilson, U. S. Atty., of Kansas City, Mo. (William G. 
Lynch, Asst. U. S. Atty., of Kansas City, Mo., on the brief), for the 
United States. 

Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Judge. 

BOOTH, District Judge. Writ of error, to review judgment after 
verdict cùnvicting Hamilton of violation of White Slave Traffic Act 
of June 25, 1910 (36 Stat. 825, c. 395 [Comp. St. §§ 8812-8819]). 

There v^^ere two counts to the indictment. From the record it ap- 
peared without dispute that Hamilton and the girl with whom it was 
alleged the offense was committed had formed a casual acquaintance 
in the state of Kansas, August 21, 1916, and came from that state to 
Kansas City, Mo., over the Atchison, Topeka & Santa Fé Railway, 
on the evening of that day. Thereafter and on the same evening the 
girl returned alone to Kansas City, Kan., by street railway, and im- 
mediately came back to Kansas City, Mo., also by street railway. TLe 
first count was based upon the transportation from Kansas to Mis- 
souri on the Atchison Railway ; the second count, upon the subséquent 
transportation from Kansas to Missouri on the street railway. The 
défendant was acquitted on the first count, but convicted on the second 
count. 

Errors relied upon may be grouped as follows : First, as to the suf- 
ficiency of the évidence to justify the verdict; second, as to admis- 
sion of certain testimony ; third, as to refusais by the court to in- 
struct the jury as requesîed by the défendant ; fourth, as to sufficiency 
of the indictment. 

[1] First. The évidence discloses the following facts: August 21, 
1916, a girl, not quite 18 years of âge, living with her parents in Kan- 
sas City, Kan., walked to the neighboring town of Turner, in Kan- 
sas, to canvass for the sale of brushes, samples of which she had with 
her in a suit case. After canvassing a part of the town she went to a 
small restaurant for dinner. Défendant, a man of 45 years of âge, 
résident of Kansas City, Mo., was in the restaurant at the time. After 
dinner the girl left the restaurant and had gone a short distance, when 
défendant drove up in his automobile and asked her if she wished to 
ride. She declined at first, but upon second invitation accepted, think- 
ing, according to her testimony, that she would thus get to a part of 
the town which she had not canvassed. Défendant was on his way to 
Lawrence, and persuaded the girl to go with him to that city. On their 
return they stopped at De Soto and had supper. Défendant put his 
automobile in a garage, and said they would go the. rest of the way by 
train. , Défendant bought the railway tickets. They got oflf at tbe 
Union Station, Kansas City, Mo., took a street car, the défendant 
paying the fares, and took' transfers. At a certain point they got off 
and défendant told her that she had better go back to Argentine, that 
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he did not hâve any place fixed for them to stay that night, that he 
would hâve to get rid of his bucket of samples, and by that time shc 
would be over and back again and he would hâve a place fixed, and that 
if she would do that it would save trouble, if anything came up after- 
wards. Défendant gave her some change and a transfer, and she took 
the Street car for Argentine, in Kansas. Défendant also gave her 
his téléphone number, and told her, when she got over there, to call 
him. 

The girl went to Argentine, called the défendant by téléphone, and 
arranged to meet him at a certain point in Kansas City, Mo. She 
took the Street car back to Kansas City, Mo. ; the défendant met her 
as had been arranged by téléphone, took her in an automobile, and after 
driving around some httle time they stopped at a hôtel. Défendant 
went in, left her at the foot of the stairs, went upstairs himself, and 
shortly came down and said it was ail right; they went upstairs, and 
occupied a room together that night. The défendant had intercourse 
with her. The hôtel clerk testified that the défendant and the girl 
came to the hôtel on the night in question, and that the défendant reg- 
istered them as man and wife, but under an assumed name. 

Many of the foregoing facts are disputed by défendant, but are 
amply sustained. The évidence in the case was voluminous, and it 
would serve no useful purpose to discuss it at length. It is sufficient 
to say that it has been carefully considered, and our conclusion is that 
the verdict was fully justified.' 

Second. Mrs. Winterbower, an ostéopathie doctor, witness for the 
défendant, testified that she made physical examination of the girl two 
or three days after the occurrences set forth above, that she found 
no évidence that intercourse had been had. Later the mother of the 
girl was called as a witness, and was asked whether, in the district 
attorney's office, the time being specified, she did not hear the doctor say 
that the hymen had been broken, and so far as she could tell the girl had 
had sexual intercourse. Objection was made that no foundation for 
impeachment of the doctor had been laid when she was upon the wit- 
ness stand. Objection was overruled. AVhile the précise words used 
in the question put to the mother were not specifically called to the 
attention of the witness doctor, yet the exact substance of the words 
was particularly called to her attention, and the time and place of the 
alleged statement. Under the circumstances there could hâve been 
no unfair surprise of the witness ; we think the foundation laid was 
sufficient. 

[2] Third. The requests made by the défendant to instruct the jury, 
which were refused by the court, may be divided into two groups. 
The first group relates to the proof of intent by circumstantial évi- 
dence. In the refused instruction set out in the fourth spécification 
of error occurs the f ollowing : 

"You cannot flnd that sueh intent existed at the time alleged, unless ail the 
circumstances shown in the évidence which are necessarj' to estahlish sueh 
intent lieyoud a reasonable doubt are consistent wlth each other and incon- 
sistent with any reasonable theory of tlie defendant's Innocence of sueh in- 
tent." 

255 F.— 33 
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Thïs requested instruction was fightly ref used In the first place, 
it was confusing, inasmuch as it furnished no criterion to détermine 
what circumstartces were necessary to establish the intent. In the 
second place, if its méaning was that ail circumstances bearing upon 
the question of intent must be consistent with each other, it is not a cor- 
rect statement of the law. 

The eighth spécification of error, bearing upon the same subject, 
is open to similar criticism. 

In the ref used instruction set out in the sevçnth spécification of 
error occurs the following: 

"To warrant a conviction of the défendant, he must be proven ^ilty so 
clearly and conclusively that there is no reasonable theory upon whlci he 
can be Innocent, when ail the évidence In the case is oonsidered." 

To tell the jury that, to warrant conviction, défendant must be 
proven guilty beyond a reasonable doubt, and then to follow it with 
an instruction as to reasonable theory, would tend to confuse, rather 
than to aid, the jury. The instruction requested was properly refused. 

The second group of instructions requested and refused relates to 
the point of time at which the intent specified must hâve existed in 
the defehdant's mind. The trial court at three separate times in its 
charge mentioned this matter and covered it accurately and fuUy. 
There was no occasion, therefore, to give the instructions requested. 

[3] The remaining spécification of error challenges the sufficiency 
of the second count of the indictment. The count read, so far as 
hore material, as f ollows : 

"That on or about the 21st day of August, A. D. 1916, at Kansas City, 
Jackson county, Missouri, * * * William A. Hamilton * * • (jid then 
and there unlawfully * • * persuade ♦ * * Luzon Koppenhaver 

• * * from the state of Kansas * * * to the state of Missouri, 

* • * with the unlawful * • * purpose and intent * * • to in- 
duce ♦ * * said Iiuzon Koppenhaver to engage in * * • sexual inter- 
course with him, • * * and the sald William A. Hamilton * * * dld 
then and there unlawfully • * * induce and cause her, the said Luzon 
Koppenhaver, to go and be carried and transported as a passenger in Inter- 
state commerce upon the Une and route of the Kansas Oity Railways Com- 
pany, from said city of Kansas City, in the state of Kansas, to the said city 
of Kansas City, in the state of Missouri. • * • " 

The objection was first raised after verdict, by motion in arrest of 
judgment, on the broad ground that: 

"The said second count of said indictment does not charge a public crime 
under the laws of the United States." 

The record fails to show that the real point now made in this court 
was at any time called to the attention of the trial court. The claim 
is this: 

That "tlie second count of the Indictment does not charge a public crime 
under the laws of the United States, in that it does not allège that the de- 
fendant induced or eaused the glrl in question to go and be carried or trans- 
ported as a passenger in Interstate commerce in furtherance of the purpose 
denounced by the statute." 

The words "in furtherance of such purpose" are found in the stat- 
ute, and might properly hâve been included in the indictment, and we 
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do not undertake to say that a demurrer to said count, or a motion 
to quash, on account of the omission of said words might not hâve 
been sustained. 

But no demurrer or motion to quash was interposed, no motion 
made for a directed verdict on that ground, and no attention called 
specifically to the alleged defect at any time in the lower court. 

It is clear from the record that there was no misunderstanding on 
the part of the défendant or his counsel as to the nature of the offense 
charged ; that the évidence was ample as to every élément of the of- 
fense to sustain conviction, and that there is no possibility that the 
judgment of conviction could not be successfully pleaded to any other 
prosecution under an indictment containing the omitted words, but 
covering the same transactions. Under thèse circumstances the de- 
fendant's contention as to the insufficiency of the second count of the 
indictment is not entitled to receive so favorable considération as if 
it had been raised by demurrer. Connors v. U. S., 158 U. S. 408, 
411, 15 Sup. Ct. 951, 39 L. Ed. 1033; Ledbetter v. U. S., 170 U. S. 
606, 18 Sup. Ct. 774, 42 L. Ed. 1162; Dunbar v. U. S., 156 U. S. 185, 
15 Sup. Ct. 325, 39 L. Ed. 390; Clément v. U. S., 149 Fed. 305, 313, 
79 C. C. A. 243 ; Ulmer v. U. S., 219 Fed. 641, 643, 134 C. C. A. 
127. 

Judgment of the court below is affirmed. 
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THE NO. 28. 
(Circuit Court of Appeals, Second Circuit December 11, 1918.) 

No. 82. 

Navigable Watebs <S=14(3) — Obstruction bt Dumping — Statutort Pen- 
alty. 

Tlie owner of a towing tu g and scow is not relieved from the penalty 
for dumping before reacliing tlie prescribed dumping ground, in viola- 
tion of Act June 29, 1888, § 3, as amended by Act Aug. 18, 1894, § 3 
(Comp. St. 1916, § 9935), on the ground of avoidable accident or un- 
favorable weather, where the cause was the blowing out of a gasket or. 
the tug, causing it to stop, and the scowman dumped his load to avoid 
swamplng in a heavy sea, where the gasket was an appliance requiring 
fréquent examination, but was net shown to hâve been recently inspected. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel in admiralty by the United States against the steamtug Co- 
himbia and dumper scow No. 28; the Coastwise Dredging Company, 
claimant. Decree for claimant, and the United States appeals. Re- 
versed. 

Action was brought to recover (as liens upon the boats proceeded against) the 
penalties prorided by the Act of June 29, 1888, c. 496, § 3, 25 Stat. 209, as 
amended August 18, 1894 (28 Stat. 360, c. 299, | 3 [U. S. Comp. Stat. § 9935]), 

^=3For other cases see same topio & KBY-NUMBBR in ail Key-Numbered Digesta & Indexes 
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for illegally dumping material laden on scow No. 28, wliieli was towed out of 
A"ew York Harbor and toward the dumping ground by tug Columbla. 

Tug and spow belonged to the same ov^nier, and it was admittedly the duty 
of the tug to talie tlie scow "to a point not less tlian three nautical miles soutli- 
east of Scotland I.ightship, with Ambrose Channel Light vessel beariug N. E. 
by N. (magnetic)," and there cause tlie scow to dunip "in not less tliau fifteeu 
fathoms of water." 

The following questions arose upon the trial: (1) Was the scow as a mat- 
ter of fact dumped before it got to the dumijiug grounds: (2) Was the dump- 
ing, if unlawful, caused by unavoidable accident? or (3) unfavorable weatherV 

It was testlfied by the masfer and mate of the United States patrol Iwiit 
that they saw the scow dumped not over three-quarters of a mile from Scot- 
land Llght. Thèse witnesses were wholly unimpeached. The master and 
mate of the tug gave évidence to the efflect that, with the wind forward of the 
beam and the sea rough, the Oolumbia liad been under way long enongh 
(judging by her past performances) to arrive at the dumping ground. Thèse 
men ma de a written report of the dumping to their owners, but did not there- 
In adv'ance this statement 

Having reached the approximate région (wherever that was) of the dump- 
ing, the tug became disabled — it "blowed a gasket out" of the air pump used 
to "maintain a vacuum In the condenser." This vacuum is created "so the 
engine ean hâve a clear exhaust and develop her horse power," and if the 
air pump is not in opération and the vacuum is not maintalned "the ex- 
haust steam from the engine is not being subtracted from the condenser and 
the steam is thrown right down In the pipes more and more — the pressure 
gets greater and greater in the condenser, and it is liable to bursting." 

As soon as this accident happened the engines were stopped, the tug and 
tow roUed in the trough of the sea, the waves broke over the heavily laden 
scow, the sea was increasing, and the scowniaster dumped bis boat, because, in 
the opinion even of the master of the United States patrol boat, who wit- 
nessed the opération, "it would hâve been unwise for him to Ivold the load 
mncli longer," because bis life- waa in danger. The scowmaster himself dis- 
appeared before trial and did not testify. The licensad ofticer in charge of 
the Oolumbia at the time gave it as his opinion that if the tug had not broken 
down the tow could bave proceeded, and the scow's difticulties were occa- 
sioned by getting "in the trough of the sea and [rolling] to one side and 
the other," so that when "the sea goes over him it is liable to open the seams." 

The trial court held (1) that dumping was not proven to hâve taken place 
on forbidden ground; (2) the accident to the tug was unavoidable; (8) that 
sufliciently unfavorable weather was shown to excuse the aet of the scow- 
master, and therefore (apparently on ail three of thèse grounds) disniissed 
the libel, whereupon this appeal vi'as taken. 

Francis G. Caffey, U. S. Atty., of New York City (John Hunter, 
Asst. U. S. Attv., of New York City, of counsel), for appellant. 

Hunt, ttill &' Betts, of New York City (George Whitefield Betts, 
Jr., of New York City, of counsel), for appellee. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). It is no 
longer open to doubt that by the législation above referred to the 
refuse of New York City, when dumped in the océan, is unlawfully 
disposed of, unless deposited within the limits defined and prescribed 
by the superviser of the harbor. Randall v. United States, 107 Fed. 
935, 47 C. C. A. 80; Jaycox v. United States, 107 Fed. 938, 47 C. 
C. A. 83. It does not foUow that every deposit beyond the lawful 
limits entails punishment or penalty. The excuses advanced may be 
sufficient to avoid even pecuniary loss by the owners of tug or scow 
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or both ; but the illegality of the dumping is unaffected by tbe valid- 
ity of the excuse. The questions at bar flow from the language of 
section 3 as amended, declaring that : 

"Neltlier defect in machlnery nor avoidable accidents to seows or tow- 
hoats, nor unfavorable weather, nor iraproiier handling or movlng of scows or 
boats of any kind whar.soever, shall opcrute to release the owners and mas- 
ters and employés of scows and towboats from the penalties hereinbefore 
mentioned." 

1. Where scow 28 dumped is a cjuestion of fact, as to which we 
should net disturb the finding below, if in our opinion it rested upon 
really conflicting évidence; i. e., balanced contradictory and irrecon- 
cilable statements, each separate statement being possible. The F. 
B. Squire, 248 Fed. at page 470, 160 C. C. A. 479. 

In this case, however, we are unable to find that the definite, care- 
ful and crédible statements of the government inspectors are con- 
tradicted at ail. Claimant's case is an argument that, because the 
tug had been out so long, she must hâve gotten further away from Scot- 
land Light at the time of dumping than the distance observed by the 
men whose business it vvas to impartially note just such occurrences. 
We therefore hold that the scow was relieved of her load before she 
got to the dumping ground. 

2. In The J. Rich Steers, 228 Fed. 319, 142 C. C. A. 611, we con- 
sidered the meaning of the statutory phrase "avoidable accidents," 
and held that to establish the défense of unavoidable accident it was 
necessary to show the précise defect causing damage, and that the 
party proceeded against "was not wanting in any lack of ordinary 
care in relation to it, or else to show ail possible causes and that the 
défendant was not wanting in ordinary care as to any one of them." 
This, as the citations made sufficiently showed, was an identification 
of the défense of unavoidable accident under this statute with that 
of inévitable accident so often raised in admiralty proceedings, and 
as to which our most récent holding is In re Reichert Towing Line, 
251 Fed. 214, — C. C. A. . 

The évidence hère does not even attempt to comply with the stand- 
ard there laid down. There is no évidence of récent inspection of 
the gasket, and abundant évidence that it is an appliance which needs 
fréquent examination in order to avoid exactly what happened to the 
Columbia. We therefore infer négligence on the part of the tug from 
the nature of her breakdown. 

3. While this dumping did not take place in a storm, we hâve no 
doubt that the scowmaster, lying in the trough of the sea and exposed 
to the wash of every wave, dumped bis boat to save bis life, or at 
least under a reasonable appréhension that he was in imminent and 
deadly péril. 

In the sensé above stated, the, weather was unfavorable ; but it 
cannot follow that the statutory penalty is avoided if such unfavor- 
able weather, or the danger produced thereby, was not in a légal sensé 
the proximate cause of the offensive dumping. (The foregoing as- 
sumes, but does not hold, that weather per se can be a good excuse.)^ 

The évidence is uncontradicted that, had the tug continued to pull 
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and kept the scow out of the trough, there would hâve been no .trou- 
ble. There was no increase of danger, no exposure to any new péril, 
that did not proximately resuit from the stoppage of the tug's engine. 
There was, therefore, no intervening act efficient to break the causal 
connection between the stoppage of the tug and the danger to the tow 
which produced an unlawful deposit of refuse at the bottom of the sea. 
Ivong Island, etc., Co. v. Killien, 67 Fed. at page 368, 14 C. C. A. 418; 
Muller V. Globe, etc., Co., 246 Fed. at page 762, 159 C. C. A. 61. 

We find, therefore, an unlawful and unexcused dumping. If tug 
and scow were in différent ownerships, questions might arise which 
hâve not been argued, and as to which we express no opinion; it is 
enough for présent purposes that the claimant of both vessels pro- 
ceeded against was, through some one or more of its servants and one 
or both of its vessels, guilty of an offense against the statutes. 

Therefore without appraising blâme or distributing liability as be- 
tween tug and tow, it is ordered that the decree appealed from be re- 
versed, without costs, and the cause remanded, with directions to enter 
a decree for the libelant in the sum of $250^ with costs of the District 
Court. 



THE HATTERAS. THE TAMPA. THE NEUSE. 
(Circuit Court of Appeals, Second Circuit December 11, 1918.) 

Nos. 97-99. 

1. Maritime Liens ©=525 — Fedebal Statute — Towage — "Necessaries." 

Under Act June 23, 1910, § 1 (U. S. Comip. St. § 7783), givlng a lien on 
vessels "to any person furnishing repairs, supplies or other necessaries," 
towage is not a "necessary," and that service gives no lien on the tow. 

[Ed. Note. — For other définitions, see Words and Phrases, F'irst and Sec- 
ond Séries, Necessaries.] 

2. Towage iS=9 — Peesxjmption or Lien. 

While a lien for towage may be ereated under gênerai maritime law, 
and there is a presumption of pledge in support of lien, such presumption 
is rebuttable, and in each case the facts must be exauilned before a lien 
can be established. 

3. Towage i@=39 — Conteact with Chabteieer. 

Towage sen'ices rendered on request of a transportatlon eompany, ap- 
parently in its home port, to tow "our barges," without further inquiry, 
held not to créa te a lien, where the eompany was in fact a charterer, bound 
by the charter to protect the barges from liens. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Three admiralty suits by the New York, Ontario & Western Rail- 
way Company against the barges Hatteras, Tampa, and Neuse; 
the Southern Transportation Company, claimant. Decrees for claim- 
ant, and libelant appeals. Affirmed. 

The Southern Transportation Company of Philadelphia owned ail three of 
the barges above named, and chartered them ail to the New York •& Boston 
Transportation Company of New York by a charter party which was not a de- 
mise. This contract contalned an agreement that the cliarterers would keep 

iÊ:;;:;3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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tlie barges "free from ail liens of any klnd whatsoever dnring the term of" tlie 
charter party, and that the charterers should hâve no "authority to blnd the 
barge for (Inter alla) towage." 

During the tlme of charter, and wlien the barges were at anchor on Red 
Hook flats, in New York Harbor, an ofHcer of the charterers called on the 
téléphone the office of llbelant, a railway company- owning certain seagoing 
tugs. A clerk in the maritime department of the railroad company answered 
the téléphone, and the charterers' offlcer inquired, "Will you tow three of our 
barges, two of them to Providence and one to Fall River?" The answer was 
In the affirmative, a rate was agreed upon, and agreement made that libelant's 
tugs were to go to Red Hook and take charge of the barges forthwith. No 
investigation concerning the relation of the New York, etc., Company to the 
barges was made, and libelant's agent deposed that he infeiTed, from the use 
of the phrase "our bargesi," that the New York, etc., Company owned tlie 
barges to be towed. 

Libelant's tugs took the barges to Hammond's Plats, near Throgg's Neck, 
and it there becamo necessary to use longer hawsers for towing through the 
Sound and at sea. It then appeared that the barges had no hawsers proper 
for this purpose, and of this fact the tugmaster apprised libelant's marine 
superintcndent, who thereupon communicated telephonically with the char- 
terers, and was requested and agreed to use the tug's hawsers. 

The vice président of the charterers testified that he conducted this last 
téléphone conversation, and in the course thereof apprised libelant's marine 
superintendcnt that the barges were under charter to the New York, etc., 
Transportation Company, and that the charterers had supposed that proper 
hawsers came with the boats. This libelant's marine superintendent denied, 
but admitted that a few days after the towage was completed he was inform- 
ed by the Southern Transportation Company that they owned the barges, and 
that bills for the towage had been made out against the several "barges 
and owners in care of New York & Boston Transportation Company." 

The charterers failed to pay the towage bills, as they were admittedly bound 
to do under the charter party, whereupoii libelant liled a libel against each 
barge, claiming liens for the towage aforesaid because (as alleged in the 
libels) the "services were necessary for said barge, were rendered upon her 
crédit, and by the gênerai admiralty law, as well as by the Act of Oongress 
of June 2.3, 1910" (Act June 2Z, 1910, c. 37.3, S6 Stat. 604 [Comp. St. §§ 778:3- 
7787]), became "valid and subsisting maritime liens." The District Court held 
that no liens had been ereated, and dismlssed ail the libels, whereupon libelant 
took thèse appeals. 

Alexander & Ash, of New York City (Peter Alexander, of New 
York City, of counsel), for appeliant. 

Barry, Wainwright, Thacher & Symmers, of New York City (James 
K. Symmers, of New York City, of counsel), for appellee. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as ahove). [1] 1. 
The contention for a lien under the act of 1910 necessarily rests on the 
assertion that towage — at least for barges without motive power of 
their own — must be considered one of the "other necessaries" for 
which liens are recognized or conferred by the first section of the 
act (U. S. Comp. St. § 7783). 

As to the effect of this statute on existing law, our views are suffi- 
ciently expressed in The Oceana, 244 Fed. at page 82, 156 C. C. A. 
508; and as to the spécifie question whether towage is included in the 
phrase "other necessaries," we think the opinion of Veeder, J., in 
The J. Doherty (D. C.) 207 Fed. at pages 999, 1000, entirely satisfac- 
tory, and adopt the same. 
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Consequently none of thèse libels can be sustained under the stat- 
ute ; towage not being a "necessary" within the act. 

[2] 2. It is not doubted that under gênerai maritime law a Hen for 
towage may be created, or that there is a presumption of pledge sup- 
porting lien, in respect of at least many of the essential assistances to 
navigation, of which towage is one. The Alligator, 161 Fed. 40. 

But such a presumption is rebuttable, and means little more than 
that the burden of producing évidence to show the f acts lies upon him 
that dénies a pledge so natural and frec^uent as one for (inter alla) 
towage. Therefore, in respect of towage, the facts must always be 
examined before any lien can be asserted, as was donc in this court 
in The Sarah Cullen (D. C.) 45 Fed. 511, affirmed 49 Fed. 166, 1 C. 
C. A. 218, and The Stroma, 53 Fed. 281, 3 C. C. A. 530. For the 
same principle, see The Wandrahm, 67 Fed. 358, 14 C. C. A. 414. 

[3] Upon such inquiries the real question often is that presented 
by this litigation, viz. : How far may one furnishing services to a 
vessel, without any actual knowledge of her ownership, agents or char- 
terings, and dealing with some person other than the master, shut 
his eyes, avoid or neglect ail inquiry, and rest upon an authority to 
contract, which is in essence nothing more than an inference from an 
apparent act of authority? 

We lay aside ail décisions concerning liens asserted to rest on 
dealings with a shipmaster, The authority of a master by virtue of 
his office is so ancient, extensive, and universally accepted as to give 
to the "captain's orders" a standing quit^ différent from the agree- 
ments of ail other agents. 

In this instance libelant was plainly employed to perform a service 
maritime in its nature, the subject of a maritime contract and capable 
of supporting a maritime lien. But such lien could arise only by the 
hypothecation express or implied of the crédit of the vessel, and that 
pledge, like any other, must rest on the act of the owner, even though 
such owner's efficient act consisted only in permitting another to be 
his agent. While any one who appoints an agent takes the risk of 
liability growing out of, not only the agent's power, but its abuse, the 
mère fact of acting like an agent does not make an agent out of the 
actor. 

There are only two states of fact possible in this case. Either libel- 
ant was told before any substantial part of the towage service was 
rendered that the person procuring the towage was a charterer, or else 
nothing more was known until after services rendered than that the 
New York & Boston Transportation Company in and of New York, 
had asked to hâve "our barges" towed. 

The District Court found the first state of facts to be the truth. It 
came to that conclusion, after seeing and hearing the witnesses, and 
we perceive no reason to disapprove that finding. If so, there was 
no lien by gênerai law irrespective of statute, under The Valencia, 165 
U. S. 264, 17 Sup. Ct. 323, 41 L. Ed. 710. 

If, however, we adopt (for argument's sake) the second state of 
facts, then the libelant was requested by a corporation apparently of 
New York, and in New York, to tow "our barges." Libelant's infer- 



IN RE SIMMONS & GEIITIN 521. 

ence from such a request must hâve been that a New York owner was 
in his home port seeking to make a contract for towage. But we hold 
as matter of f act that libelant had no right to infer an ownership from 
the use of the word "our." It is surely common knowledge that a mas- 
ter, a seaman, a ship's husband, and indeed almost any one connected 
with the management or upkeep of a vessel, commonly and naturally 
refers to that vessel in a possessive sensé as well as in the féminine gen- 
der. In short, this tug owner made no inquiry, Uterally knew notli- 
ing, and sought to know nothing, about the relation of the hirer to the 
barges. Such circumstances amount to shutting one's eyes to keep 
ont the light, and successfully rebut any presumption of Hen. 
Decree affirmed, with costs. 



In re SIMMONS & GBIFB'IN, 

Pétition of SIMMONS. 

(Ch'ouit Covn-t of Api)eals, First Circuit. February 11, 1919.) 

Xo. 1.381. 

1. iNstjRAscE <®=»2.'59 — Ltfe Insurance — Rioiit to Surbendeb Policy. 

A policy of life Insurance for the beneflt of a tliird person named thereln 
cannot be surrendered without the consent of the beneflciary. 

2. BA>;KItUPTCY <@=3l4.S(12) — I.,IFB INSURANCE AS ASSET RlGIlTS OF TRUSTEE. 

Tlie riîçlit of a trustée in a life Insurance policy on the life of the bank- 
rupt is limlted to the amount which the banlvrui>t could hâve realized on 
the pî)licy at the tinie of hankruptcy as a cash asset. 

3. Bankruptcy <g=»14.'')(12) — Life Insurance as Asset — Bankrupt's Right 

TO Surrendeb Policy. 

Where a third person was named as beneftciary in a policy of Insur- 
ance on the life of a banknipt, and lie was without power to change the 
beneflciary or to surrender the policy, he had no proijcrty interest therc- 
in which passed to hls trustée. 

In Bankruptcy. In the matter of Simmons & Griffin, bankrupts. 
Pétition of Arthur E. Simmons to revise order of District Court. Re- 
versed. 

For opinion below, sec 253 Fed. 466. 

.Milton B. Warner, of Pittsfield, Mass. (Warner & Barker, of Pitts- 
field, Mass., on the brief), for petitioner. 

Walter J. Donovan, of Adams, Mass., for respondent. 

Before BINGHAM and ANDERSON, Circuit Judges, and ALD- 
RICH, District Judge. 

ANDERSON, Circuit Judge. In 1903, the Metropolitan Eife In- 
surance Company issued a $1,000 20-year endowment policy on the 
life of Arthur E. Simmons, payable in case of his death during the 
20-year period to his mother, Martha A. Simmons. 

In 1912, the mother released ail her right in the policy, and the 
insured thereupon designated his wife as contingent beneficiary in 

<g=>For other cases see sametoplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexée 
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place of his mother. This désignation was duly recorded in the of- 
fice of the issuing company. 

We agrée with the District Court and with the référée that, as the 
resuit of this transaction, the wife became entitled to the same rights 
that she would hâve had if originally named as the contingent bene- 
ficiary in lieu of the mother; that is, that in case of Simmons' death 
within the 20-year period, the premium not being in default, the wife 
would hâve been entitled to recover the full face of the policy. 

On February 19, 1917, the insured was duly adjudicated a bank- 
rupt. At that time "this policy had a cash surrender value of $415.- 
26, according to the computation of the company." This means noth- 
ing more than that the company, on receiving proper acquittances and 
releases from ail necessary parties, would pay that amount of $415.- 
26 in order to end its future possible Hability for a larger sum. 

On pétition of the trustée, the référée ordered the bankrupt either 
to pay this sum to the trustée or to "exécute an assignment of such 
documents and papers as may be necessary to enable the trustée to 
collect the amount of the cash surrender value from the company." 
The District Court affirmed this order. Just what documents the Dis- 
trict Court and the référée contemplated as sufficient "to enable the 
trustée to collect the amount of the cash surrender value" does not 
appear. 253 Fed. 466. 

[1] We think this décision cannot be sustained. It overlooks the 
rights of the bankrupt's wife and their effect upon the surrender value 
of the policy. "A policy of life Insurance for the benefit of a third 
person named therein cannot be surrendered without the consent of 
the beneficiary." By Knowlton, J., in Haskell v. Equitable Life In- 
surance Co., 181 Mass. 341, 343, 63 N. E. 899, 900. The same prin- 
ciple is stated by Chief Justice Fuller in Hume v. Bank of Washing- 
ton, 128 U. S. 195, 206, 9 Sup. Ct. 41, 44 (32 L. Ed. 370), as follows : 

''It is, indeed, a gênerai rule that a policy, and the money to become due 
under it, belong, the moment it is issued, to the person or persons named in 
it as the beneficiary or beneilciaries, and that there is no power In the person 
proeuring the Insurance by any aet of his, by deed or by will, to transfer to 
any other person the interest of the person named. Bllss on Life Insurance 
(2d Ed.) p. 517; Glanz v. Gloeckler, 10 111. App. 484, per McAUister, J. ; s. c. 
104 m. 573 [44 A,Tn. Rep. 94]; Wilburn v. Wilburn, 83 Iiid. 55; Rlcker v. 
Charter Oak Ins. Co., 27 Minn. 193 [6 N. W. 771, 38 Am. Rep. 289] ; Charter 
Oak Ins. Co. v. Brant, 4T Mo. 419 [4 Am. Rep. 328]; Gould v. Emerson, 99 
Ma.ss. 154 [96 Am. Dec. 720'] ; Knickerboeker Life Ins. Co. v. Weitz, 99 Mass. 
15T." 

[2] Whatever may hâve been the view in some of the earlier dé- 
cisions, it is now settled law that the right of the trustée in bankruptcy 
is limited to the amount which the bankrupt might hâve received on 
the policy at the time of the bankruptcy as a cash asset. Burlingham 
V. Crouse, 228 U. S. 459, 473, 33 Sup. Ct. 564, 57 D. Ed. 920, 46 L. 
R. A. (N. S.) 148; Cohen v. Samuels, 245 U. S. 50, 38 Sup. Ct. 36, 
62 L. Ed. 143. See, also, In re Hammel, 221 Fed. 56, 137 C. C. A. 
80; In re Samuels, 237 Fed. 796, 151 C. C. A. 38. There would be 
lio profit in discussing the cases before Burlingham v. Crouse, supra. 
See the learned and interesting review of them by Professor D. Fred- 
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erick Burnett in 3 Cornell h. Q. 253, May, 1918, "Life Insurance as 
an Asset in Bankruptcy." 

[3] We think that the surrender value of this policy was not "prop- 
erty which, prior to the filing of the pétition, he could by any means 
hâve transferred or which might hâve been levied upon * * * u^- 
der judicial process against him," and, therefore, passing to the trus- 
tée, under Bankruptcy Act July 1, 1898, c. 541, § 70a (5), 30 Stat. 
565 (Comp. St. § 9654) ; nor did the surrender value fall within *'the 
powers which he might hâve exercised for his own benefit," thus pass- 
ing to the trustée under section 70a (3). 

The case is plainly distinguishable from Blinn v. Dame, 207 Mass. 
159, 93 N. E. 601, 20 Ann. Cas. 1184, for in that case the insured had 
reserved "power to surrender the policy at any time and receive for 
his own benefit the amount of the then existing surrender value." 
See 207 Mass. 164, 93 N. E. 602, 20 Ann. Cas. 1184. The décision 
of the Suprême Court in Cohen v. Samuels, supra, reversing the ma- 
jority décision below, rests upon the same ground, for the poHcies 
involved in that case had each "a cash surrender value at the time 
Samuels was adjudicated a bankrupt, which the companies were will- 
ing to pay him, and in ail of them he had the absolute right ta change 
the beneficiaries." 

In the case at bar Simmons had no such right. His mother was 
originally the contingent beneficiary, and had rights in the policy be- 
yond his control. She gave up those rights in due form. The conv 
pany thereupon, upon the request of the insured, substituted his wife 
as contingent beneficiary, vesting in her rights équivalent to those 
originally accruing to his mother. Under thèse conditions the bank- 
rupt had no pecuniary interest, which could pass to the trustée, with- 
out the consent of the wife. See Wilde v. Wilde, 209 Mass. 205,- 
95 N. E. 295. We must hold that this policy had no such surrender 
value as passed to the trustée, under section 70a (3) or 70a (5). 

As what we hâve said is enough to dispose of the case adversely to 
the claim of the trustée, it is not necessary to consider whether the 
same resuit might not be reached under the exemption provided by 
Rev. Laws Mass. c. 118, § 73, and section 6 of the Bankruptcy Act 
(Comp. St. § 9590). Perhaps, to avoid misconception, we ought to add 
that we do not think that statute can be construed as applicable only 
to paid-up endowment life insiirance policies, as is apparently inti- 
mated in the opinion of the court below. The history and policy of 
the statute are f uUy discussed by the Suprême Judicial Court of Mas- 
sachusetts in Bailey v. Woods, 202 Mass. 549, 89 N. E. 147, 25 L. 
R. A. (N. S.) 722, and Bailey v. Woods, 202 Mass. 562, 89 N. E. 149. 
In the first case (202 Mass. 549, 551, 89 N. E. 147, 148 [25 1. R. A. 
(N. S.) 722]), that court said: 

"Since 1844, with the exception of the seven years from 1887 to 1894, If 
they can be called an exception, it has been the policy of the commonwealth 
to enable the husband and father to provide by Insurance on his life for his 
wife and children, subject only to hâve premiums paid in fraud of creditors 
within the statutory period of limitation mure to their benefit ont of the 
proceeds of the Insurance, and since 1894 the law has included assignments 
from the husband to the wife of policies Issued to the husband. This has 
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been regarded as a wise and humane policy and tlie constitutionality of the 
législation has never been questioned, and we do net see how it can be 
successfuUy. 'It proceeds,' as has been. said, 'upon the theory that the Interest 
of a man's wife and ehildren in lils life, and his duty to make reasonable i)ro- 
vision for their support, are not whoUy subordlnate to the claims of hls eredi- 
tors, and that he niay make an irrévocable settlement of a policy of Insur- 
ance on his life for the benefit of his family.' " 

We hâve no disposition to undertake to narrow the broad and lib- 
éral interprétation put upon that législation by the Massachusetts 
court. 

Let there be a decree reversing the decree of the District Court, 
with costs to the petitioner in this court. 



McKIE M<ÏHTER CO. V. COLLINS. 
(Circuit Court of Appeals, First Circuit. February 11, 1919.) 

No. 1385. 

SnippiNO <g=>2<39(3) — Rioht to Limitation of IjIabilitt — I'rivity oe Knowl- 
edge OF Petitioner. 

Action of a District Court in dismissing a pétition for limitation of 
liability for a persoual injury, on the ground that petitioner was not 
wlthout privity or knowledge of the acts eausing the injury, held sns- 
tained by the évidence. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts ; James M. Morton, Judge. 

Pétition in admiralty by the McKie Lighter Company for limitation 
of Hability; Charles Collins, claimant. From a decree dismissing the 
pétition, petitioner appeals. Affirmed. 

G. Philip Wardner, of Boston, Mass., for appellant. 
Wilfred B. Keenan and Damon E. Hall, both of Boston, Mass., for 
appellee. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

BINGHAM, Circuit Judge. This is an appeal from a decree of the 
District Court for Massachusetts dismissing the pétition of the Mc- 
Kie Ivighter Company, the owner of a lighter, to hâve its liability 
for an injury sufïered by Charles Collins, the claimant, determined, 
and, if liable, the damages limited. 

In its assignments of error the Lighter Company complains that 
the District Court erred: (1) In dismissing its pétition; (2) in not 
limiting its liability to the value of the lighter and pending freight; 
(3) in holding that the injury was not inflicted without its privity or 
knowledge; (4) in holding that the ultimate question was whether, 
upon the facts stated, Capt. Gurney, by his acts or failure to act so 
ratified and adopted the work in progress as to make it responsible 
therefor; (5) in finding and ruHng that Capt. Gurney, by his acts 

<g=5For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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or failure to act, so ratified and adopted the work in progress as to 
make it responsible therefor ; and (6) in finding that the tug Ida M. 
Chase came to the wharf and her master told Capt. Gurney that he 
desired to remove a rope f rom the tug's propeller. 

The évidence discloses that, prior to tlie filing of the pétition, Col- 
lins had brought a suit in the superior court of Massachusetts against 
the Lighter Company to recover damages for an injury sustained while 
at work under the stem of the tug, Ida M. Chase, endeavoring to re- 
move a rope from her propeller (her stern at the time being raised 
in the air by the company's lighter to permit the work to be done) 
and had recovered a verdict for $10,000; that the case was transfer- 
red to the Suprême Judicial Court, on exceptions to the refusai of the 
court below to direct a verdict for the défendant ; and that the excep- 
tions were overruled and the case certified back to the superior court 
for judgment. 230 Mass. 281, 120 N. E. 66. In the Suprême Ju- 
dicial Court it was held that the évidence warranted the jury in find- 
ing: (1) That Collins was not a volunteer or a trespasser, and was of 
right in the place where he was at the time he suffered the injury of 
which he complained ; (2) that the défendant had undertaken the work 
of raising the tug, and the acts of its servants and agents were au- 
thorized; and (3) that the défendant was négligent, in that it could 
be found that the hook on the fall of the derrick holding the sling 
passed around the stern of the tug was "so worn, chafed, and frayed" 
that when subjected to the necessary strain it gave way, and that this 
condition could hâve been ascertained and remedied by the exercise 
of reasonable diligence on the part.of the defendant's agents and serv-. 
ants. 

It is conceded that the liability of the appellant for the injury suf- 
fered by the claimant is concluded by the judgment of the state court. 
This concession disposes of the questions raised by the first two as- 
signments of error so far as they relate to the question of liability. 
It is also conceded that the lighter is a vessel, within the meaning of 
sections 4283-^288 (Comp. St. §§ 8021-8026), and section 4289, as 
amended by Act June 19, 1886, c. 421, §• 4, 24 Stat. 80 (Comp. St. § 
8027) ; that its value is less than the damages suffered by the claim- 
ant ; and that the privity or knowledge of Capt. Gurney, who' was the 
vice président, director, and gênerai manager of the Lighter Company, 
was the privity or knowledge of the company. 

The finding complained of in the sixth assignment of error is im- 
material, as the judgment of the state court determined that the Light- 
er Company had undertaken the work of raising the tug and that its 
servants and agents were acting within their authority in undertaking 
to raise her as they did. The fourth and fifth assignments, if they 
pertain to any question apart from those concluded by the judgment 
in the state court, relate merely to subsidiary matters stated by the 
District Judge in a course of reasoning by which he reached the' con- 
clusion that the injury inflicted upon Collins was not without the privity 
or knowledge of Capt. Gurney, who in this case is the Lighter Com- 
pany, and in this respect they do not differ from the third assignment 
of error. Such being the case, the question is whether the évidence 
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produced at the trial is such that it should be found that the înjury in- 
flicted upon Collins by the Lighter Company was without the privity 
or knowledge of Gurney. 

As to this matter Capt. Gurney testified that shortly before the 
accident occurred he looked out of a window in the entry leading f rom 
the office of the Lighter Company and saw the tug stern up in the air 
from Lighter No. 2; that he went directly out and found that the 
engineer of the tug was on the hub of its propeller, and that the claim- 
ant, ColHns, was in a boat undemeath the arch of the tug ; that he 
(Gurney) was there about 15 minutes before the accident happened; 
that the Hghter was not suitable to hoist the tug ; that her tackle, en- 
gine, and boom were ail too light to do the work; that the ends of the 
straps secured âbout the stem of the tug were improperly f astened 
to the hook on the derrick, and brought an unusual strain on the point 
of the hook; that he saw this, the instant he got down there; that as 
gênerai manager ôf the company he had control and direction of the 
lighter, with authority to order the work to stop, and that he stood 
there and watched the work go on for 15 minutes, and saw the ac- 
cident happen which he anticipafed would oçcur at the time he looked 
out of the window ; that the two men were then undemeath the tug and 
about 35 feet from him; that, although he knew they were in a dan- 
gerous position, he did not tell them to get out, or tell the engineer 
of the lighter not to do any more hoisting; that while he was there, 
and some 5 minutes or more before the accident occurred, the tug sank 
somewhat into the water, and he saw the engineer of the lighter put 
on steam and raise the tug higher; that he did not tell the engineer 
to stop until he thought the tug was high enough out of the water to 
permit the men to continue their work under the tug ; that he then 
told the engineer to stop, and stood there and watched the work go 
on. He also testified that, upon reaching the lighter, he told the cap- 
tain of the tug to order the men out, that it was dangerous, and that 
the captain of the tug replied that he thought it was ail right. But 
inasmuch as he remained there without taking steps to stop the work, 
and in fact participated in raising the tu;^', knowing that the lighter 
and its equipment were insufficient for the work, and that there was an 
excessive strain on the point of the hook, we think that he was dere- 
lict in his duty, and cannot be said to be without the privity or knowl- 
edge essential to entitle the appellant to limit its liability. 

The contention of the Lighter Company that it performed its fuU 
duty to Collins as an invitée upon its premises cannot be sustairied. 
This matter was concluded by the judgment in the state court, where 
the question of the company's négligence was in issue, was actually 
litigated, and was determined against it. But, if this were not so, we 
think the reasonable conclusion to be drawn from the évidence is that 
the company did not perform its duty in this respect. 

The decree of the District Court is affirmed, with costs to the ap- 
pellee in this court. 
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ENSLEN V. MEOHANICS & METAM NAT. BANK OF CITT OF NEW 

YORK.* 

(Circuit Court of Appeals, Fifth Circuit, January 31, 1919.) 

No. 3174. 

1. Biixa AND Notes <®=>360 — Bona Fide Puechaseb — Renewals. 

A bank, which in the usual course of business discounted a note made 
payable to the maker and Indorsed by hlm, bas the rights of an inno- 
cent purchaser for value wlth respect to a note taken in renewal and 
payable to Itself. 

2. BiLLs AND Notes <S=»354 — Bona Fidk Pubchasebs — Puechask foe Ijms 

Than Face Value. 

The rule which protects a bona flde holder for value of commercial 
paper from défenses or equities that might be good as between the origi- 
nal parties does not require that he shall bave paid face value for It. 

8. BiLLs AND Notes <S=»113— Défenses — Estoppei. 

A maker of a negotiable note payable to bis order, who indorses and 
^ves it to anotber to be discounted at a bank, which Is done, and after- 
wards renews it by givlng a new note to the bank and taklng up the 
old, Is estopped to set up, as against the renewal note, the défense of 
fraudaient représentations by the person to whom the original note was 
intrusted for discount. 

In Error to the District Court of the United States for the South- 
ern Division of the Northern District of Alabama ; William I. Grubb, 
Judge. 

Action at law by the Mechanics & Metals National Bank of the City 
of New York against D. W. Enslen. Judgment for plaintifï, and de- 
fendant brings error. Affirmed. 

Fomey Johnston and W. R. C. Cocke, both of Birmingham, Ala., 
for plaintiff in error. 

Edward H. Cabaniss, of Birmingham, Ala., for défendant in error. 

Before WALKER, Circuit Judge, and BEVERLY D. EVANS, 
District Judge. 

BEVERLY D. EVANS, District Judge. In an action on a note 
against the maker, by the payée, the court gave a peremptory instruc- 
tion to the jury to return a verdict for the plaintiff for its face value. 
The défendant took a writ of error. 

The complaint on the note was in the short statutory form author- 
ized by the Code of the state of Alabama. The défendant pleaded 
the gênerai issue, with leave by agreement of counsel to introduce 
évidence as to ail matters of spécial défense as fuUy and completely 
as if ail légal défenses to the action were well and specially pleaded. 

On the trial the plaintiff introduced in évidence the note, which was 
for $34,500 principal sum, payable to plaintiff, dated February 2, 
1916, due six monôis after date, with 6 per cent, interest from date. 
On the back of the note was an indorsement and guaranty of payment 
by A. E. Jackson. Thereupon the défendant offered évidence tending 
to show that the note was executed and delivered under substantially 

^=^For other cases 8ee same toplc & KEY-NUMBIÎR in ail Key-Numbered DlgeBts & Indexes 
•Certlorari denled 249 U. S. — , 39 Sup. Ct. 391, 63 L. Ed. — . 
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thèse circumstances : The Jefferson County Savings Bank had f ailed, 
with large liabilities. Certain persons, including A.' E. Jackson, under- 
took to form a new bank, which was to assume the UabiHties of the 
defunct bank by taking over its assets and by providing additional 
funds. This new bank was called the Jefferson County Bank. Among 
the subscribers to the new bank was E. F. Enslen, who had been iden- 
tified for many years with the defunct bank, and his wife. The 
plan of reorganization contemplated that the promoters of the new 
baïak were to take a certain amount of stock, payable partly in cash 
and partly by note. For convenience the stock in the new bank was 
issued originally in the name of A. E. Jackson, but very soon there- 
after the certificates of stock were issued to the individual subscribers, 
who had given their notes. One of thèse subscribers was Mrs. Enslen. 
She paid for the stock a certain amount of money, and executed and 
delivered her note for the balance to A. E. Jackson. This note in- 
cluded interest from date at 6 per cent., and was made payable to her 
own order and indorsed by her. Jackson discounted the note with the 
Mechanics & Metals National Bank of the City of New York at 5 
per cent., and the net proceeds was credited to the Jefferson County 
Bank, and afterwards checked out by that bank. The rate of discount 
was 5 per cent., and the discounting bank accounted to the Jefferson 
County Bank (or possibly its organization committee) for the différ- 
encie between the discount and interest rate. Just before its maturity 
the note was sent to the Jefferson County Bank, and was renewed 
by Mrs. Enslen's executing the note in suit and delivering it to A. 
E. Jackson, who entered thereon his indorsement and guaranty of pay- 
ment and sent same to the plaintiff. 

[1] Under the évidence it is clear that the note in suit is a renewal 
of the note of Mrs. Enslen, payable to her order and indorsed by 
her, and discoUnted to the plaintiff. The right of the plaintiff to re- 
coyer is that of an indorsee. 

The trial court entertained the opinion that under the évidence the 
plaintiff sustained the relation of a bona fide holder for value, and the 
défendant was eut off from showing any défense she might hâve to 
the note. The plaintiff' in error insists that the évidence affords an 
inference that the plaintiff bank was the original holder of the original 
note, and that Jackson was its agent or joint adventurer in the organ- 
ization. of the new bank, the stock subscriptipn to which furnished the 
considération of the note. We do not think such inferences are de- 
ducible from the évidence. The évidence presented a transaction not 
infrequent in commercial annals. Certain persons were désirons of 
reorganizing a bank from the assets of one which had just f ailed. 
Additional capital was necessary, and the subscribers to stock in the 
new bank made and delivered their notes for their stock subscrip- 
tions. Thèse notes were indprsed by the subscribers and discounted 
with a bank, and the net proceeds credited to the newly organized bank 
and used by it. 

[2] The façt that the rate of discount was lesg than the interest 
rate, and this différence was credited to the newly organized bank 
or its promoters, does" not deprive the discounting bank of its char- 
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acter as an innocent purchaser for value. If this différence was paid 
to the newly organized bank, Ihe stockholder got the benefit of his 
share of it. If paid to the organizers, who had indorsed the note, 
it is no hurt to the maker that the organizer who had indorsed the note 
may hâve received something for his indorsement. The rule which pro- 
tects a bona fide holder for value of commercial paper against défens- 
es or equities, that might be good as between the original parties, does 
not require that the holder shall hâve paid the face value of the paper, 
and where the évidence affirmatively shows that an indorsee in fact 
purchased it for value, in an action by him against the maker he is en- 
titled to stand on the footing of a holder in good faith. King v. Doane, 
139 U. S. 166, 11 Sup. Ct. 465, 35 h. Ed. 84. 

The rulings on évidence to which exception is taken are without 
merit. The court confined the évidence to the transaction in issue. 
The excluded testimony relating to the payment of the différence be- 
tween the interest rate of the note and the rate-of discount would not 
hâve changed the character of the transaction. 

[3.] But, aside from this the défendant is estopped from attacking 
the considération of the note. With knowledge of the facts relied on 
as a défense, she executed the renewal note in suit, and thereby waiv- 
ed such défenses. A maker of a negotiable note, payable to his order, 
who indorses it and gives it to another, to be discounted at a bank, 
which is done, and afterwards obtains a renewal of it, with extension 
of time of payment, by giving a new note and taking up the old, is 
estopped as against the bank to set up as against the renewed note the 
défense of failure of considération on account of alleged fraudulent 
représentations made to the maker by the person with whom she in- 
trusted her note to be discounted, and especially so when the maker 
had knowledge of the facts when the renewal note was given. Hunter 
v. Lanius, 82 Tex. 677, 18 S. W. 201 ; Padgett v. Lewis, 54 Fia. 177, 
45 South. 29; Riggins v. Boyd Manufacturing Co., 123 Ga. 232, 51 
S. E. 434. 

Judgment affirmed. 



In re DAII.EY. 

Pétition of CITY OF NEW YORK. 

(Circuit Court of Appeals, Second Circuit. December 11, 1918.) 

No. 41. 

Bankktjptcy <S=>288(1) — SxrMMARY Oiîders — Adverse Ci-aims. 

A City, which under the ternis of a contract. for the removal of 
refuse, on its abandonment by the contra etor, tooli iK)ssession of his 
plant to continue the work pc^ndlnj; a new contract, is an adverse claim- 
ant, and a court of bankruptcy is without .iurlsdlctlon by a sutnmary or- 
der to require It to surrender the property to the contractor's trustée in 
bankruptcy. 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

(gsjFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
255 F.— 34 
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In the matter of John D. Dailey and De Witt C. Ivîns, individually 
and as copartners as Dailey & Ivins, bankrupts. On pétition by the 
City of New York to revise order of District Court. Reversed. 

This cause cornes hère from the United States District Court for the 
Southern District of New ïorlv, on pétition to re\lse an order requiring 
the city of New York to deliver certain property of the bankrupts to their 
trustée. 

On August 12, 1913, a contract was entered into between the clty of New 
York and John D. Dailey and De Witt O. Ivins, doing business under the 
flrm name of Dailey & Ivins. Tlie contract provlded for the removal and 
final disposition by Dailey & Ivins of ashes, street sweepings, and rubblsh 
collected In the boroughs of Manhattan and the Bronx, as well as from Black- 
well's and RandaU's Islands and from steam tugs and other vessels in the 
harbor. The contract was commenced on January 2, 1914, and was to run 
for a period of three years, with a rlght to renew; for another period.of two 
years. In January, 1916, the contract was renewed for a period of two 
years, which was to begin on January 2, 1917, and end January 1, 1919. In 
carrylng on the work under their contract Dailey & Ivins fumished a certain 
plant, scows, and other means of transportation and final disposition of the 
ashes, etc. 

On March 2, 1918, Dailey & Ivins abandoned the contract and refused to 
proceed thereunder, and on the same day between 11 a. m. and 11 :30 a. m. 
there vras served on John D. Dailey, one of the members of the flrm of Dai- 
ley & Ivins, a notice by the oommissioner of street cleaning of the city of 
New York which read as foUows: "Under and by virtue of the powers and 
provisions contained in your contract, dated August 13, 1913, the street clean- 
ing commissioner hereby 'takes possession of the plant, scows, and other means 
of transportation and final disposition of the ashes, the street sweepings and 
rubblsh, etc.,' belonglng to or heretofore used by you." 

On the same day that this notice was glven the commissioner of street 
cleanlng took physlcal possession through the employés of his department of 
the plant before nientioned belonglng to Dailey & Ivins. and used by them in 
carrylng out work under the contract, ail of said plant belng located withln 
the clty of New York. On the same day, March 2, 1918, at 2:30 p. m., an 
involuntary pétition in bankruptcy was filed against Dailey & Ivins, alleged 
bankrupts, in the United States District Court for the District of New Jersey, 
and simultaneously an order was made appointing temporary recelvers of the 
property. And on that day at 10:05 p. m. the commissioner of street clean- 
lng was served with a copy of an order made by Judge Mayer, of the Southern 
District of New York, appointing George G. Tennant and Charles H. Smith an- 
cillary recelvers of Dailey & Ivins. This order contained a provision restraln- 
Ing, among others, the city of New York, Its agents, servants, and employés, 
from removing, transferrlng, or otherwlse Interfering with the property, as- 
sets, and effects of Dailey & Ivins. The recelvers, shortly after their appolnt- 
ment, informed the commissioner that they could not and would not carry out 
the provisions of the contract which Dailey & Ivins had made with the city 
of New York. 

On May 4, 1918, District Judge Augustus N. Hand, of the Southern district 
of New York, enîered an order re(iuirlng the city of New York and its street 
cleanlng commissioner, and their respective agents, employés, and représenta- 
tives to deliver to George G. Tennant, as trustée, possession of ail the prop- 
erty of the bankrupts in its and their possession withln ten days after service 
of a copy of the order. It Is this order which the clty of New Yorjc seeks to 
hâve revised. At the hearing prior to the maklng of the order the city of 
New York and the commissioner flled with the District Court a wrltten objec- 
tion to the court's entertaining jurisdictlon of the matter, on the ground that 
the court was without jurisdictlon. 

Alexander & Ash, of New York City (Mark Ash, of New York 
City, of counsel), for trustée in bankruptcy. 

William P. Burr, Corp. Counsel, of New York City (Terence Far- 
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ley, William E. C. Mayer, and Joseph L. Pascal, ail of New York 
City, of counsel), for the city of New York. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
fact cannot be disputed that at the time this order was made the prop- 
erty hère in controversy was in the actual possession of the city of 
New York, and that it claimed then, as it claims now, the right to re- 
tain it in its possession, basing its right on the provisions of the con- 
tract which it made with the bankrupts. This claim is an adverse one, 
and it is advanced against the trustées of the bankrupts. It does not 
rest upon prêteuse and sham, but is real and not colorable. It raises 
a serious question of law. The question, therefore, is whether the 
District Court had jurisdiction to dispose of it in a summary proceed- 
ing, or whether the petitioner as a matter of right is entitled to hâve 
the matter disposed of in a plenary action. 

The Suprême Court in Mueller v. Nugent, 184 U. S. 1, 22 Sup. 
Ct. 269, 46 L. Ed. 405, declared that a bankruptcy court has jurisdiction 
in a summary proceeding to compel a surrender to a trustée in bank- 
ruptcy of property in the hands of a third party which the latter holds 
as the agent of the bankrupt and to which he asserts no adverse claim. 
It went on, however, to say that the court must décline to finally ad- 
judicate on the merits if the respondent asserted that he had the right to 
possession by reason of a claim adverse to the bankrupt, which claim 
is not merely colorable, but real, even though fraudulent and voidable. 

And we held in Re Midtown Contracting Ce, 243 Fed. 56, 155 C. 
C. A. 586, that whether a claim is real or colorable does not dépend 
upon whether it turns upon a question of fact or upon a question of 
law. If the claim rests upon mère prêteuse of fact or of law, it is 
colorable. But it is not colorable if it is put forth in good faith and 
is real. In the latter event we said the trustée must institute an in- 
dependent action in a court having jurisdiction of the subject-matter 
and hâve the claim regularly adjudicated, as the bankrupt himself 
would bave done if bankruptcy proceedings had not been pending and 
he desired to obtain possession of the property. The Suprême Court 
in Wilds v. Department of Education, 245 U. S. 654, 38 Sup. Ct. 
12, 62 L. Ed. 532, declined to grant a writ of certiorari to review the 
décision in the Midtown Case, and it remains the law in this circuit 
and is décisive of the question herein presented. 

The claim arises under a contract entered into under section 544 
of the Greater New York Charter (Eaws 1901, c. 466). It is a public 
contract authorized by law, and relates to the performance of an im- 
portant and well-established public duty. It involves a public work 
of great magnitude and necessity, which the public interests demand 
should be performed speedily and without interruption. Dailey v. 
City of New York, 170 App. Div. 267, 279, 156 N. Y. Supp. 124. 

Prior to the abandonment of the contract by the bankrupts they had 
been paid by the city of New York under the contract over the sum 
of $2,775,000; and upon the abandonment of the contract the com- 
missioner of street cleaning advertised for bids to complète the work. 
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but the bids were rejected, as the prices demanded were deemed ex- 
cessive. The city claims that paragraphs O and Q of the contract 
authorized and empowered it to take possession of the property "pend- 
ing proceedings to cancel and annul" the contract, and that it is en- 
titled to retain the possession until either the contract is relet or tlie 
contract is completely performed by the city itself. Whether it is 
right or wrong in this contention is not the question before us. It 
is sufficient for the présent purpose to say that the claim is not color- 
able, and therefore must be determined in a plenary action. 
The order under review is reversed. 



SU GO FUENAOE CO. V. D ALTON. 
(Circuit Court of Appeals, Eiglith Circuit. January 15, 1919.) 

No. 475€. 

1. Tenanct in Common <S=»55fô)— Titlb to Support Action. 

An action at law may not be maintained by one tenant in common for 
trespass on realty. 

2. Pleading <S==>418(2). — Demubrer — Waivee bt Pleading to Merits. 

Under the law of Missouri, pleading over after overruling of a de- 
murrer to the pétition is not a walver of the point made by the demurrer 
that the pétition does not state a cause of action. 

3. Courts <®=9339 — Fédéral Courts — Conformity to State Practice. 

Fédéral courts are not required by the eonformlty statUte (Hey. St. § 
914 [Oomp. St. 1916, §. 1537]) to follow the rules of practice of the state 
courts, if In conflict with the well-settled rules of the national courts. 

4. Pleading <©=»433(5) — Defective Pi^eading — Aider et Verdict. 

A pétition which states no cause of action is not cured by vei, t. 

5. Pleading ig=»418(l) — Demurrer — Waiver by Pleading Over. 

Where exception is reserved to the overruling of a demurrer, althougli 
the party answers over, the question whether the demurrer was properly 
overruled is open on writ of error to the final judgment. 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Action at law by Richard P. Dalton against the Sligo Eurnace Com- 
pany. Judgment for plaintif!, and défendant brings error. Reversed. 

This was an action of trespass for willfuUy cutting timber on the lands of 
the défendant in error, asking treble damages under the statutes of the state 
of Missouri. For convenience the parties wlll be referred to as they were in 
the court below — the défendant in error as the plaintifC, and the plaintifC in 
error as the défendant. It appears from the pétition that the plaintifie was a 
tenant in common, owuing an undivided half Interest in the lands on which 
the trespass is alleged to liave been coinmitted. 

The défendant filed a demurrer to the pétition, iipon the grounds that there 
was a misjoinder of parties and that the pétition failed to state a cause of 
action in the plaintiff. The denuirrer was by the court overruled, and there- 
upon an answer was flled, in which the fact that the plaintiff was only a tenant 
In common, owning an undivided interest, was pleaded as a défense. At the 
close of the évidence the défendant asked. fOr a peremptory instruction upon 
several grounds, among them that the plaintifE cannot maintain the action, as 
he was only a tenant in common with others, not parties to the action. The 
motion was by the court denied. Proper exceptions were saved to the over- 

@=sFor other cases see same toplc & KEY-NUMBBR in aU Key-Numbered Digests fi Indexes 
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ruling of the demiirrcr to tlie pétition, as well as the refusai to direct a verdict 
in favor of the défendant. A verdict was retnrned in favor of tlie plaintifl', 
and tliis writ of error is prosecuted by the défendant. 

William R. Gentry, of St. Ivouis, Mo. (M. F. Watts and Edwin W. 
Lee, both of St. Louis, Mo., and William R. Edgar, Sr., and William 
R. lîdgar^ h-., both of îrontown, Mo., on the hrief), for plaintifï in error. 

Vance J. Higgs, of St. Louis, Mo., for défendant in error. 

Before SANBORN, Circuit Judge, and TRIEBER, District Judge. 

TRTEBER, District Judge (after stating the facts as above). [1,2] 
That an action at law may not be maintained by one tenant in common 
for a trespass on realty is well settled. 15 Enc. PI. & Pr. 544; 21 Enc. 
PI. & Pr. 805, 1 Corp. Juris, 1120; 1 Rul. Case Law, 342; Cochran v. 
Brannan (]3. C.) 196 Fed. 219, 222. And this rule prevails in the state 
of Missouri. Muldrow v. Railway Co., 62 Mo. App. 431 ; Lumerate 
V. Railroad Co., 149 Mo. App. 47, 130 S. W. 448. In fact this rule of 
îaw is not seriously questioned by the leamed counsel for défendant 
in error. But it is claimed that it is the settled rule of law of the 
State of Missouri, as determined by the highest court of that state, that 
when a défendant answers, after a demurrer to the pétition has been 
overruled, the demurrer is waived. And it is claimed that under the 
Conformity Act (section 914, Rev. St. [Comp. St. § 1537]), the na- 
tional courts are bound to follow the décisions of the highest court 
of the state. A careful examination of the décisions of the courts 
of Missouri does not sustain the contention of counsel, when the de- 
murrer to the pétition is upon the ground that no cause of action is 
stated. Paddock v. Somes, 102 Mo. 230, 235, 14 S. W. 746, 748 (10 
L- R. A. 254). In that case the court held : 

"If a défendant pleads to the merits, he waives everything in the pétition 
but two points: First, that the pétition does not state facts suflicient to state 
a cause of action ; second, that the court lias no jurisdiction over the subject- 
matter of the action." 

This has been reaffirmed in many cases. White v. St. Louis & M. 
R. R. R. Co., 202 Mo. 554, 561, 101^ S. W. 14, and authorities there 
cited. A pétition or complaint, showing that the plaintifï has no right 
to maintain the suit, clearly fails to state a cause of action. 

[3] But aside from this, even if the highest court of the state of 
Missouri should hâve held that pleading over after the demurrer is 
overruled, is a waiver thereof, the national courts would not be bound 
by it, under section 914, Rev. St. That statute only requires the na- 
tional courts to conform "as near as may be to the practice, pleadings 
and forms, and modes of proceeding existing at the time in like causes 
in the courts of record of the state within which such courts are held." 
In City of St. Charles v. Stookey, 154 Fed. 772, 778, 85 C. C. A. 494, 
this question was fully discussed by this court, and it was held that 
rules of practice of the state courts are not to be followed by the na- 
tional courts, if in conflict with the well-settled rules prevailing in the 
national courts. Indianapolis, etc., R. R. Co. v. Horst, 93 U. S. 291, 
300, 23 L. Ed. 898; Mexican Central Ry. v. Pinkney, 149 U. S. 194, 
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200, 13 Sup. Ct. 859, 37 h- Ed. 699; Boatmen's Bank v. Trower Bros. 
Co., 181 Fed. 804, 104 C. C. A. 314. 

[4] It is the well-settled rule of the national courts, as established 
by the Suprême Court, that only such pleas are cured by verdict, which 
although they would be bad on demurrer, because wrong in form, yet 
still contain enough of substance to put in issue ail the material parts 
of the déclaration. Garland v. Davis, 45 U. S. (4 How.) 131, 11 L- Ed. 
907. But a verdict will not cure a pétition which states no cause of 
action, and which, therefore, could be tal<en advantage of by motion 
in arrest of judgment. Mc'Donald v. Hobson, 48 U. S. (7 How.) 745, 
12 L. Ed. 897. 

[5] By reserving an exception to the overruling of a demurrer, al- 
though answering over, the question, whether the demurrer was rightly 
overruled, is open on writ of error on the final judgment. Teal v. 
Walker, 111 U. S. 242, 4 Sup. Ct. 420, 28 L. Ed. 415 ; Southern Pacific 
Co. v. Denton, 146 U. S. 202, 13 Sup. Ct. 44, 36 L. Ed. 942. 

The facts in this case show how great an injustice would be inflicted 
upon a party, if the rule of practice contended for on behalf of the 
plaintiff would be the law. The plaintiff in his déclaration claimed 
the value of the timber eut to be $5,000, and that his undivided half 
interest is worth $2,500, and he asked judgment for $7,500, treble the 
amount of the alleged value of his interest in the timber eut. The 
verdict of the jury found the value of his interest to be $300, and final 
judgment was rendered for $900. Had the défendant rested on its 
demurrer to the pétition, judement by default would hâve been ren- 
dered against it for $7,500. The law does not thus intend to punish a 
lîtigant, even if he erroneously invokes the judgment of the court on 
the légal sufiiciency of a pétition. 

The court below erred in overruling the demurrer to the pétition, 
and also in refusing to direct a verdict in favor of the défendant, upon 
the ground that the plaintiff, being the owner of an undivided interest 
in the land only, could not maintain this action. 

The cause is reversed. with directions to set aside the verdict and 
proceed in conformity with this opinion. 



D. B. GORE 00. V. PERRIN. 

(Circuit Court of Appeals, Fiftli Circuit. January 27, 1919.) 

No. 3286. 

Masteb and Servant @=:»153(3), 245(7) — Masteb's Liability for Injtjbt tO' 
Servant — Contbibtttory Negugenck. 

An employer was not under diTty to warn an employé 18 years old of 
the danger in using a rlvetlng liammer having oval faces In driving a 
Steel wedge into wood, wliicli was obvious, and, althiougli required to use 
it, ttie employé is also chargeai>le with négligence In so using it as to 
cause the wedge to fly out and injure him. 

In Error to the District Court of the United States for the North- 
ern District of Alabama; Wm. I. Grubb, Judge. 

^=For otlier cases see same topic & KEY-NUMBER la ail Key-Numbered Dlgests & Indexes 
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Action at law by B. D. Perrin, by his next friend and father, W. 
R. Perrin, against the D. B, Gore Company. Judgment for plaintifï, 
and défendant brings error. Reversed. 

Augustus Benners and James Rice, both of Birmingham, Ala., for 
plaintifï in error. 

B. M. Allen and Robert N. Bell, both of Birmingham, Ala., for de- 
fendant in error. 

Before WAI.KER and BATTS, Circuit Judges, and EVANS, Dis- 
trict Judge. 

WAIvKER, Circuit Judge. The writ of error in this case présents 
for review a judgment in favor of the défendant in error for dam- 
ages for a Personal injury sustained by him while he was in the em- 
ployment of the plaintifï in error as a blacksmith's helper. The parties 
will be ref erred to as they were designated in the trial court, the plain- 
tifï and the défendant, respectively. The count of the complaint which 
was recovered on attributed the injury complained of to the alleged 
négligence of one James Bradley, a person in the service or employ- 
ment of the défendant, who had superintendence intrusted to him, and, 
while in the exercise of such superintendence, in ordering or requir- 
ing the plaintifï to use a certain hammer which was unfit or unsuited 
for the purpose for which plaintifï was required by Bradley to use it. 

The phase of the évidence adduced which was most favorable to 
the plaintifï was to the foUowing efifect: The defendatit was engaged 
in surface work preparatory to mining coal. For the purpose of re- 
pair work required it employed one Bradley, a blacksmith, and had 
at the scène of its opérations a forge and some blacksmith tools. The 
place where the blacksmith equipment was kept and where the black- 
smith work was done was called the blacksmith shop, though there 
was no building there. At the time he was hurt the plaintifï had been 
working for the défendant about 2V2 months. For about 2 weeks be- 
fore he was hurt he was acting as the blacksmith's helper. Before 
that he was employed in other work on the job. At the time he was 
hurt he was 18 years old. The handle of a sledge hammer he was 
using came ofï, and Bradley told him to hurry up and wedge the sledge 
hammer back on the handle ; that the men had some work pushing in 
the shop. In Bradley's présence the plaintifï made a wedge by sharp- 
ening one end of a pièce of steel with a smoothing hammer, placed the 
wedge in an opening eut in the end of the handle before it had been put 
back in the hammer, and, while with his lef t hand he' was holding the 
handle of the sledge hammer to keep it in the position in which it was 
leaning against a wooden block, hit the wedge with a riveting hammer, 
which was "round-shaped, oval-faced on both ends, and worked slick." 
The blow caused the wedge to fly out, and it struck the plaintiff in one 
of his eyes, causing an injury which resulted in the loss of sight in 
that eye. Plaintifï had not previously used the riveting hammer. He 
had seen Bradley using it. There were other hammers on the job ; 
but the only one that could be used, which was at the blacksmith shop 
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when plaintiff received the order mentioned, was the one which the 
plaintiff used. 

From the circumstances attending the giving of the order it might 
be inferred that it meant that the plaintiff was to use the riveting hani- 
mer in doing the work he was told to do. If the order was a neghgent 
one, it was such because of Bradley's failure to warn the plaintiff of 
the danger involved and how to avoid it. An employer is not re- 
quired to warn an employé of a danger which is obvions to a person 
of ordinary intelligence, unless, through youth, inexpérience, or other 
cause, the employé is incompétent fully to understand and appreciate 
the danger and how to avoid it. Louisville & Nashville R. Co. v. 
Boland, 96 Ala. 626, 11 South. 667, 18 L. R. A. 260; Boland v. Louis- 
ville & Nashville R. Co., 106 Ala. 641, 18 South. 99; 26 Cyc. 1176. 
The danger in using the riveting hammer in driving a steel wedge into 
the end of the sledge hammer handle was that, by reason of the first- 
mentioned hammer being round or oval-faced on both ends, and work- 
ed slick, a heavy blow with it was liable to be a glancing one, that 
might cause the wedge to fly out, if it had not been made sufficiently 
fast in the opening prepared for it before the blow was given. We 
do not think that the danger properly can be regarded as a latent one, 
or one which a youth 18 years old and of ordinary intelligence would 
reasonably be expected not fully to appreciate and know how to 
guard against. A mère child, known to be about to attempt to drive 
in a steel wedge with such an instrument, might need to be warned of 
the danger of the attempt without first making the wedge fast enough 
for it not to be likely to be knocked out by a glancing blow. A normal 
person, of more maturity and expérience, would not reasonably be ex- 
pected to need such warning. There was no évidence indicating that 
the plaintiff was physically or mentally immature for one of his âge. 
The presumption is that he was possessed of that degree of intel- 
ligence which is common to young men 18 years old, and, in the ab- 
sence of évidence to the contrary, it is to be presumed that a young 
man of that âge is capable of recognizing and appreciating such an 
obvions danger as the one above mentioned. The hazard of the at- 
tempt as it was made was such an obvions one that the plaintiff's 
employer was not under a duty to warn him in référence to it. Worth- 
ington & Co. v. Goforth, 124 Ala. 656, 26 South. 531 ; Brammer v. 
Pettyjohn, 154 Ala. 616, 45 South. 646. The évidence niost favorable 
to the plaintiff showed that the injury complained of was attributable 
to his negligentl}^ exposing himself to an obvions danger. The plain- 
tiff's contributory négligence being available as a défense under the 
pleadings in the case, it was error to refuse the requested charge 
against a verdict in his favor. 

Reversed. 
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L'NITED STAÏKS S. S. CO. v. ALDIED S. S. CORPORATION. 

(Circuit Court of Appeals, Second Circuit. Deceniber 11, 1918.) 

No. lOS. 

Evidence ©=3-111 — Pakol Evidea-ck — W.riting Incomplète on Its Face. 

A writïeu inenioranilum, indorsed on a (liarter party and signed ))y the 
parties, that "this charter is liereby canceled l)y mutual cousent," aces 
not exclude paroi évidence of tlie agreenient upon wliicli the caucellatjon 
was made. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action bj' the Allied Steamship Corporation against the United 
States Steamship Company. Judgment for plaintifï, and défendant 
brings error. Afïirmed. 

Barber, Watson & Gibboney, of New York City (Stuart G. Gibboney 
and Geo. M. Burditt, both of New York City, of counsel), for plaintiff 
in error. 

Frédéric H. Cowden, of New York City, for défendant in error. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge. The written pleadings contained in the 
record cast httle Hght on the issues actually tried. By them httle more 
is shown than that from numerous défendants, ail in some way con- 
nected, or said to bave been connected with the steamship Ocama, 
plaintiff desired to recover $5,000, while défendant United States 
Steamship Company denied on oath substantially every allégation of 
the complaint. 

The plaintiff's évidence showed that the Allied Company had char- 
tered the Ocama from the Continental Trading Company, and on 
signing the charter had paid on account of hire $5,000. In this trans- 
action the Continental Company was acting as agent for Ocama's 
owners. The United States Company did not own the steamer, but 
seems to bave owned the stock of the concern that was the owner; 
yet it received the $5,000 aforesaid. Thereafter, and before delivery 
of vessel under said charter party, disputes and difïerences arose 
between the parties concerhed, whereupon by mutual agreement the 
charter party was canceled. Aboitt the foregoing facts there was 
substantially no dispute, but a copy of the charter party was put in 
évidence, bearing the f ollowing indorsement : "This charter is hereby 
canceled by mutual consent" — signed by the Allied and Continental 
Companies, through admittedly authorized agents, The only fact 
différence between the parties was that Allied Company gave testi- 
mony tending to show that one Morse, the président of United Com- 
pany, had agreed when the charter party was canceled, to return the 
aforesaid $5,000 to Allied Company, and this proposition was wholly 
denied by the défendant. Upon this showing, and at the close of ail 
the évidence, plaintiff's counsel made the foUowing application : 

^SïsFor other cases see same tcplc & KEY-KUMBER iu ail Key-Numbered Digests & Indexes 
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"I move to amend my complalnt to confonn with the proof to sliow that 
this charter party was rescinded, and that as a part of the said agreement 
of canœllation by rescission the United States Steamship Company agreed by 
its président, Charles W. Morse, to return this payaient of $5,000." 

To this motion no objection was made by défendant, though it 
dropped out of the case ail the other parties and wholly changed the 
issue. 

The motion was granted wïthout exception, and thereupon the 
United States Company moved "to strike out ail the testimony as to 
the conversation relating to" the agreement of cancellation, because 
"the writing of the cancellation is complète in itself and paroi tes- 
timony cannot be given to vary the terms of any agreement." 

An exception was taken to the refusai of this motion, and also to 
thé refusai of the court to charge in substance as matter of law that 
the record owners of the Ocama were (by reason of certain delays 
of the Allied Company) "entitled to cancel the said charter party 
and retain the deposit of $5,000." 

The Allied Company had a verdict after the court had very plainly 
put to the jury the issues raised by the motion to amend and to such 
charge no exception was taken. 

On this writ plaintiff in error points out that some of the Allied 
Company's évidence declared that Morse had said, when the charter 
party was canceled : 

"I give you my word of honor that out of the flrst cargo, or out of ail 
cargoes I hâve, this money [1. e., the $5,000] eomes back." 

Thereupon défendant offered to prove how much freight money 
the Ocama received on her first trip after the cancellation. This was 
objected to, and excluded over exception, and is now assigned for 
error. We find no merit in any of thèse propositions. 

1. The mémorandum indorsed upon the charter party merely stated 
a resuit ; it did not give, nor purport to state, the terms of cancella- 
tion. "The mère circumstance that some writing had been made by 
parties for the better recollection of the terms of their transaction 
does not of itself make that writing the sole mémorial of the trans- 
action, even to the extent covered by the writing." 4 Wigmore, Ev. 
§ 2429. This transaction is very far within the rule thus well stated. 
,2. The request denied by the court had become wholly immaterial 
by the radical amendment made after the close of the évidence. It 
then stood admitted that there had been a cancellation "by mutual 
consent." That consent plainly included the record owners of the 
Ocama; but, even if it did not, their possible rights did not in the 
least affect the question whether the United States Company, by its 
président, had agreed to return to the Allied Company money which 
it had actually received. 

3. In like manner, if there ever was any merit in the offer to prove 
how much the United States Company, or its président, got out of the 
subséquent freights of the Ocama, the point became immaterial, when 
the issues were changed by amendment unobjected to. 

The case then stood as upon an oral pleading, the answer of the de- 
fendant below being a gênerai déniai. If that défendant then heid 
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that it was only liable to pay out of a spécial fund, there was ample 
opportunity to présent that issue. It never was presented, either in 
the original written answer or by motion to amend. Therefore the 
exception became worthless, whatever may hâve been its original 
merit. 
Let the judgment be affirmed, with costs. 



DEPEW et al. v. UNITED STATES. 

(Circuit Court of Appeals, Thlrd Circuit. November 20, 1918.) 

No. 2386. 

PosT Office (S=>50 — TJse of Mails to Defbaud — Eléments of Offense. 

On trial of défendants, charged under Crlniinal Code, § 215 (Comp. St. 
1916, § 10385), wlth using the mails to defraud, an instruction approved 
that an intention to use the mails when the scheme was formed was not 
essential, if they were in fact used In its exécution. 

In Error to the District Court of the United S'tates for the West- 
ern District of Pennsylvania ; W. H. Seward Thomson, Judge. 

Criminal prosecution by the United States against Thomas H. Depew 
and others. Judgment of conviction, and défendants bring error. 
Affirmed. 

R, W. Archbald, of Scranton, Pa., and A. E. Anderson, of Pitts- 
burgh, Pa., for plaintifïs in error. 

B. B. McGinnis, of Pittsburgh, Pa., for the United States. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

PER CURIAM. In the court below the défendants vi^ere found not 
guilty on counts 1, 2, and 5, and guilty on counts 3 and 4, of an indict- 
ment. The first four counts charged a scheme to defraud and the 
use of the mails in exécution thereof, and the fifth count charged a 
conspiracy to commit the offenses charged in the four counts. Judg- 
ment having been entered and sentence imposed, the défendants sued 
eut this writ. 

The évidence, which covered several days in its production, is not 
before us, but from the charge of the judge, which is before us, and 
to the accuracy of whose statement of facts no question is raised, it is 
clear there was évidence of the existence of a scheme or artifice to de- 
fraud sufficient to carry the case to the jury. No charge is made that 
any testimony on behalf of the government was wrongfully admitted, 
and the charge itself , the opinion of the court, and the absence of any- 
thing indicating injustice, satisfy us that the défendants had a full 
and fair opportunity of presenting their side of the case to the jury. 

The error urged on the présent writ relates to the défendants' points, 
viz. the refusai of the fifth point, and the answer to the seventh. We 
find no error in that regard. The court in its charge, as to the proof 
of facts, instructed the jury that the government must establish : 

<®=>For other cases Bee same topic & KEY-NUMBISR in ail Key-Numbered Digests & Indexes 
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"Blrst, that tlie person eharged devised a scheme or artifice to defraud; and, 
second, that in carrying ont such scheme such person elther deposited a letter 
or package in the post office, or took one therefrom." 

As to the law applicable the court said: 

"Under section 5480 of the Revised Statutes of the United States, It was 
then necessary to charge, not only that a scheme to defraud was devised, but 
that It was intended to t>e eflfected by the use of the mails. That was tha 
former statute. But under section 215 of the Crlminal Code [Act March 4, 
1900, c. 321, 35 Stat 1130 (Oomp. St 1916, § 10385)], it is only necessary to 
charge and prove that the scheme or artifice to defraud was devised or in- 
tended to be devised, and that the mails were actually nsed In executing or 
attemptlng to exécute the scheme." 

In our judgment, what the court thus said in référence to the facts 
shows that the court did hold that the use of the mails must be proved 
as laid, and therefore its refusai of défendants' fifth point cannot be 
regarded as any déniai of the contention made in the point, viz. that 
"the use of the mails is thus made an essential part of the scheme and 
must be proved as laid," for that is what the court had already 
eharged ; but the déniai of the point went to the refusai to give bind- 
ing instructions to acquit on the ground the proof "has not been done, 
and there can therefore be no conviction in the case." Taking the 
charge, the point, and its answer as a connected whole, it is clear to 
us that the court's refusai of this point was in reality but the refusai 
to give binding instructions for the défendants, and as such involved 
no error. 

It is further contended the court erred in its answer to défendants' 
seventh point, which point and answer were: 

"Seventh. The various means which it is eharged in the indictment were to 
be employed by the défendants In carrying out the scheme to defraud are 
essential parts of the scheme, and must be proved as laid in the indictment." 

Answer of Court: "The scheme to defraud and the means used to carry it 
into exécution are distinct, although the latter may be évidence of the exist- 
ence of the former. The indictment allèges that the scheme was to be effeeted 
by means of the Post Office establishment of the United States, but it is not 
necessary, under section 215 of the Pénal Code, that when the scheme wa» 
formed the parties Intended to exécute it by the use of the mails." 

We are unable to see any harmful efïect the point and answer had in 
the case. The court, in the extracts of the charge already made, had 
already eharged that the government must show that the persons 
eharged devised the scheme or artifice described, and the ansv/er to 
the point in no way lessened this requirement of proof in the charge. 
The substance of the answer was that : 

"It is not necessary, under section 215 of the Pénal Code, that when the 
scheme was formed the parties intended to exécute it by the use of the 
mails." 

This, as we hâve seen, was what the court had already instructed 
the jury was the law. Therein we find no error, as we read the two 
acts of Congress and the décision of the Suprême Court in U. S. v. 
Young, 232 U. S. 155, 34 Sup. Ct. 303, 58 L. Ed. 548. 

We are of opinion the court below was right in the construction giv- 
en by it in the charge and in the answer to this point. The remaining 
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assignments of error, bearing on the refusai of the court to arrest judg- 
ment, disclose no error. The reasons warranting a déniai of those sev- 
eral requests were, in our judgment, rightly set forth in the opinion of 
the trial judge. 

Finding no error in the record, and satisfîed the défendants had a 
fair trial, vve affirm the judgment of sentence entered in the court bc' 
low. 



RAHM V. MAYOR, ETC., OF CITY OF VIOKSBITRG. 

(Clreuit Court of Appeals, Fifth Circuit. February 4, 101S>.) 

No. 3297. 

ilUNICIPAIj CoRPOR.iTIONS i©=37(;8(.''>) — SurFIClENCY AND SaI'ETY OF WaY — 

SiDEWAi.K Above Gkade OF Stueet. 

A f-ity heJd not cluirsofiblo \yith nogllaience, wliioli rendered it liaWè 
iov in.jury lo a iiersou wlio fell wlieu startins to cross a street in tlip 
eveiiinii: in tlie mirtdle of a bl<K-k, liecause the sidewalli was souie 4 or 5 
feet liiLïlier than t!ie sçrade of the street. 

Iv Ktoi- to tl-^e District Cotirt of the United States for the South- 
ern District of Mississippi ; Henry C. Niles, Judge. 

Action at law by F. H. Rahm against the Mayor and Aldermen 
of the City of Vicksburg. Judgment for défendant, and plaintiff 
brings error. Affirmed. 

R. L. McLaurin, of Vicksburg, Miss. (McLaurin & Armistead, of 
Vicksburg, Miss., on the brief), for plaintiiï in error. 

George Anderson, of Vicksburg, Miss. (Anderson, Vollor & Kelly, 
of Vicksburg, Miss., on the brief), for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and SHEPPARD, 
District Judge. 

BATTS, Circuit Judge. Veto street, between Washington and 
Walnut, in the city of Vicksburg, was improved by reducing the grade. 
No corresponding change was made in the sidewalk on the north side. 
This sidewalk, from Washington street east towards Walnut, was of 
concrète ; and, starting with the same grade as Veto street at Wash- 
ington, it was, at the middle of the block, from 3^/2 to 5 feet higher 
than the street. From this point the sidewalk was of brick, and, grad- 
ually descending, again reached the level of Veto street at Walnut. 
Plaintifif in error, a gentleman of more than 70, a traveling sales- 
man, not residing in the city, was walking from Washington east 
towards Walnut on the north sidewalk of Veto. Reaching the high- 
est point on the sidewalk, he states that he saw what appeared to him 
a hole in the sidewalk, and, in order to avoid any danger, he left the 
sidewalk and stepped into the street at the point at which the sidewalk 
was highest from the street. He sustained injury from the resulting 
fall, and instituted suit against the city for damages. 

The déclaration charged that plaintiiï proçeeded on a concrète side- 

<g::3For other cases see same topie & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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walk until "wheti the sidewalk ceased to be of concrète and continued 
in brick pavement, which under the dim reflection from the street 
light appeared very much darker to the plaintiflf than the concrète 
sidewalk"; that "in an effort to avoid possible danger ahead of him, 
where he could not see so plainly, he turned to the right, intending to 
cross Veto street and to take the sidewalk on the south side, where 
he could see much better from the light available" ; that at this place 
"Veto street is some 4 or 5 feet lower than the sidewalk," the step- 
off being practically perpendicular ; that the accident to plaintiff was 
caused by negligently leaving the sidewalk at the old grade and not 
providing sufficient light or a railing. In a second count it was al- 
leged that the north sidewalk was not lowered to avoid complications 
or litigation with adjacent owners of property. The trial court over- 
ruled a demurrer to the déclaration. 

After the introduction of évidence he instructed the jury, but con- 
cluded his charge by directing a verdict for the défendant. The ac- 
tion of the court may hâve been unusual ; but, îf the évidence requir- 
ed a directed verdict, instruction could be given at any time before 
submission to the jury. The question for détermination is whether 
there was évidence requiring the submission of the case to the jury. 

The city is not an insurer of the safety of persons who use its streets 
and sidewalks. Its obligations are met when reasonable care is exer- 
cised to keep them in reasonably safe condition. The city provided a 
safe street between Washington and Walnut, and safe sidewalks 
bet\yeen the two streets. At Washington and Walnut there were safe 
places to cross from the sidewalk on one side to that on the other. 
There is no law and no customary practice requiring that safe cross- 
ings be provided at ail points between streets on a block. Mr. Rahm 
chose to utilize, after night, a sidewalk of the city. The sidewalk 
was an entirely safe one, and if he had kept on it no accident would 
hâve occurred. He chose rather, without any investigation of what 
appeared to him to be a hole, but which in fact was not, to leave the 
sidewalk in the middle of the block, and take the chance which might 
be involved in crossing from one sidewalk to the other at an unusual 
place. This he did without making any effort to ascertain the relation 
between the sidewalk and the street — without knowing or undertaking 
to find out the distance from the one to the other. A différence be- 
tween the grade of a street and of a sidewalk is common. It is ap- 
parent that plaintiff's accident resulted from his mistake in the fîrst 
instance, his failure to easily correct his impression, and his failure 
to ascertain whether he could, with safety, step from the sidewalk 
to the street. 

The plaintiff testified on cross-examination that the lights were 
dim on that night. At Washington, at the intersection of Veto, there 
was a 1,500 candie power arc light, and on Walnut street, at the inter- 
section of Veto, there was an 80 candie power incandescent light. 
There is no évidence that lights of thèse powers were not entirely 
sufficient to light up Veto street and its sidewalks. There was nothing 
to obstruct the light. The circumstance that the witness testified that, 
on the particular night, the lights were dim, would not carry the in- 
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ference that the city had not exercised ordinary and proper care in 
the matter of lighting. 

The circumstance that the city would hâve lowered the sidewalk, 
except for the attitude of the property owners, does not import nég- 
ligence. 

It is suggested that contributory négligence does not, under the laws 
of Mississippi, preclude recovery. The facts developed do not make 
a case of contributory négligence. Contributory negliigence involves 
the idea of négligence by both parties. The évidence does not dis- 
close any particular in which the city failed to perform its duty. The 
instructions of the court were justified by the évidence, and the case is 

Affirmed. 



DENVBR OMNIBUS & CAB CO. v. KKBBS. * 
(Circuit Court of Appeals, Eighth Cnrcult. Jaauary 15, 1919.) 

Ko. 5033. 

1. Evidence <g=>123(ll) — Res Gest^e — Statements of Agent. 

Statements made by the driver of a taxlcab to a passenger, Immedl- 
ately after an accident in wlileh a pedestrian was injured, are admissi- 
ble agalnst his employer as part of the res gestse. 

2. Evidence ©=492, 568(6) — Opinion Evidence — Qualification of Witness. 

Upon the question of the speed of a taxlcab no technlcal knowledge is 
required to qualify a witness to state his opinion; its vyeight being for 
the jury. 

In Error to the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Action at law by May M. Krebs against the Denver Omnibus & 
Cab Company. Judgment for plaintiff, and défendant brings error, 
Affirmed. 

John A. Deweese and Charles A. Prentice, both of Denver, Colo., 
for plaintiff in error. 

J. W. Kelley and Eselyn B. Kelley, both of Denver, Colo., for de- 
fendant in error. 

Before SANBORN, Circuit Judge, and TRIEBER, District Judge. 

TRIEBER, District Judge. For convenience the parties will be 
referred to as they appeared in the court below, the défendant in er- 
ror as plaintiff, and the plaintiff in error as défendant. 

This is an action for damages for personal injuries, alleged to hâve 
bean sustained by the plaintiff by the négligence of the défendant. The 
complaint charged that, while the plaintiff was walking across a pub- 
lic crossing on a public street in the city of Denver, an employé of 
the défendant, driving at a recklese speed one of the taxicabs of the 
défendant, negligently, recklessly, and carelessly struck the plain- 
tiff, seriously injuring her. The answer, in addition to gênerai déniais, 
pleaded contributory négligence of the plaintiff. 

^=3For otber caseb see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
•Rehearlne denied Aoril 12. 1919. 
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Upon a trial to a jury a verdict in favor of the plaintiff was re- 
turned, upon vvhich judgment was entered, which it is sought to re- 
verse by tliis writ of error. There are several errors assigned to the 
admission of évidence and also the refusai of the court to direct a 
verdict for the défendant. 

[1] One of the objections to the évidence is the admission of that 
part of the testimony of a witness, who was a passenger in the taxicab 
which struck the plaintiff and inflicted the alleged injury. He testi- 
fied that : 

"Wlien passing the place where tlie Injury occurred the car suddenly 
swerved. Wheii he asked the chauffeur what was the trouble, he kept on 
going and replied: 'I nearly hit a woiuan.' I sald: 'Iladn't we better go 
look and see if she Is hiirtV He replied: 'No; 1 didn't hit her; I .iust miss- 
ed her.' As the machine continued, I noticed that the uptown bound strcet 
car had stopped, aud I called Iho attention to the chauffeur to that tact, 
whereupon he said : 'I am pretty sure I didn't hit her.' " 

As the chauffeur was the agent of the défendant, hîs statements, 
made at the time of the accident, and while in the discharge of his 
duties as a chauffeur of a taxicab carrying a passenger, were clearly 
admissible as a part of the res gestse. 2 Chamberlayne on the Modem 
Law of Evidence, § 1344; 16 Cyc. p. 1242. 

[2] Did the court err in admitting the testimony of the plaintiff and 
the witness Lucas as to the speed the taxicab was running, as they 
had not qualifîed as experts, it is claimed? The plaintiff testified 
that she had frequently ridden in automobiles, and knew about their 
speed. The witness Lucas testified : 

"I hâve ridden many times In automobiles over a period of years, and hâve 
observed their speed, both with and wlthout looklng at the speedometer. I 
hâve also observed the sp«»d of railroad trains, by watehing the speedom- 
eters in pri\ate and business cars." 

This is sufficient to qualify thèse witnesses to testify to the speed 
of the taxicab. In a matter of this nature no technical knowledge is 
required to admit such opinions ; the jury to détermine the weight to 
be given to the testimony. Robinson v. Louisville Ry. Co., 112 Ped. 
484, 50 C. C. A. 257; Porter v. Buckley, 147 Fed. 140, 78 C. C. A. 
138; Rothe v. Pennsylvania Co., 195 Fed. 21, 114 C. C. A. 627; Erie 
R. R. Co. V. Weber, 207 Fed. 293, 125 C. C. A. 37; Détroit & Mil- 
waukee R. R. Co. v. Van Steinburg, 17 Mich. 104; Lorenzen v. United 
Ry. Co., 249 Mo. 182, 155 S. W. 30. In Omaha & C. B. St. Ry. Co. 

v. McKeenan, 250 Fed. 386, — — C. C. A. ■ , Judge Carland, speak- 

ing for this court, held that the admissibility of such évidence is within 
the discrétion of the trial court. 

The only other grotmd upon which a reversai is sotight is the re- 
fusai of the court to direct a verdict for the défendant. It will serve 
no useful purpose to set out the évidence. We hâve carefully read it, 
and are satisfied that there was substantial évidence to require the 
submission of the cause to the jury. 

Finding no error, the judgment is afifirmed. 
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BELL V. TENNESSEE COAL, IRON & R. CO. 

(Circuit Court of AppeaU, Mfth Circuit. January 31, 1919.) 

No. 32,36. 

Master and Servant <©=>217(7)— Master's Liability for Death of Servant 
— fokeman in cliakoe of place to work. 

Tlie foreman of a section of ininers, wliose duty it was to make and 
keep tlie place safe for them to work, assunied tlie risk, and tliere can 
be no recovery for liis deatla from the falling of rock from tlie roof, 
wliicli was under his own superintendence, and without négligence on 
the part of the employer. 

In Error to the District Court of the United States for the South- 
ern Division of the Northern District of Alabama ; WilHam I. Grubb, 
Judge. 

Action at law by G. W. Bell, administrator of the estate of T. R. 
Bell, deceased, against the Tennessee Coal, Iron & Railroad Company. 
Judgment for défendant, and plaintiff brings error. Affirmed. 

Weatherly, Deedmeyer & Birch and Jere C. King, ail of Birming- 
ham, Ala., for plaintiff in error. 

Percy, Benners & Burr and James Rice, ail of Birmingham, Ala., 
for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and BEVERLY 
D. EVANS, District Judge. 

BEVERLY D. EVANS, District Judge. Plaintiff's intestate was 
employed as hedge foreman in the mine of the défendant, and was 
killed by the falling of ore from the roof of the mine, while he was en- 
gaged in the work of his employment. The action is brought under 
the Employers' Liability Act of the state of Alabama (Code 1907, § 
3910). The death of plaintiff's intestate was attributed in the several 
counts to a defect in the ways, works, machinery, or plant of the de- 
fendant, and to the négligence of the superintendent of the mine, the 
mire captain, and the barman in allowing the ore to fall from the roof 
of the mine on plaintiff's intestate, inflicting a mortal injury. The 
court gave a peremptory instruction to the jury, that if they believed 
the évidence to return a verdict for the défendant. 

The évidence disclosed that the défendant company was engaged in 
mining iron ore. Plaintiff's intestate was a section foreman, having 
under his supervision a crew of men whose business was to mine the 
ore. He was in charge of the upset or heading of the mine where he 
was killed. The workmen under his control consisted of muckers, 
.shakers, a drillman, and a barman. If in the mining opérations there 
should be a rock which could not be dislodged by the barman with his 
bar of iron, it was his duty to get the advice of the foreman, plain- 
tiff's intestate. On the morning of the injury, and about 25 or 30 
minutes before its occurrence, the superintendent of the mine, in com- 
pany with the bank boss and mine captain, came up to this heading, 
and the roof was inspected by the bank boss in the présence of the 

^zssF'or otlier cases &ce same topic & KEY-NUMBER ia aU Key-Numbered Digests & Indexes 
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plaintiff's intestate, the foreman. After the inspection was made, and 
they had left, the foreman's crew began to drill the face of the rock 
and to tear the ore down. While engaged in pulling down the ore rock, 
the drillman and the barman differed as to the manner bf quarrying 
the rock, and as to the danger of the rock's falHng, and sent for the 
foreman. The foreman made an examinaticn, and as he started away 
the rock fell on him and killed him. This, in brief, is the testimony of 
the eyewitness, and is not contradicted by other testimony. 

The plaintiff's intestate was employed to superintend the very 
work in which he lost his life; he was performing work which the 
law, by virtue of his employment, cast upon him, viz. to provide a 
safe place in which emplbyés Under his immédiate superintendence 
could work. The évidence discloses no négligence on the part of the 
defendant's servants, and the plaintiff's intestate met his death in con- 
séquence of the risks incident to his employment, 

Judgment afïirmed. 



CLA.IIKB et al. v. UNITED STATES. 

(Circuit Court of Appeals, TMrd Circuit. November 20, 19ia) 

No. 2385. 

Cbiminal Law <S=>1144(%) — Eeview — Pbesumption. 

Where the évidence Is not in the recorU, the only complalnt belng 
verdict was contrary to the charge of the court, It wiU be assmned 
that proof was adduced to warrant submlttlng case to jury. 

In Error to the District Court of the United States for the District 
of New Jersey ; J. Warren Davis, Judge. 

Criminal prosecution by the United States against Frederick H. 
Clarke, Henry F. Clarke, Fred J. Nagel, John A. Simpson, the Kent 
Motors Corporation, and the Securities Company of America. Judg- 
ment of conviction, and défendants bring error. Afiirnied. 

George Haldorn and W. H. K. Davey, both of New York City, for 
plaintiffs in error. 

Archibald Palmer, of New York City, for the United States. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

PER CURIAM. In the court below the défendants were jointly 
indicted for using the mails in pursuance of a scheme or artifice to dc- 
fraud, the détails of which scheme need not be hère detailed. To this 
indictment the défendants pleaded, and the cause was tried at grcat 
length and resulted in the conviction of thèse défendants. From judg- 
ments imposing sentence they hâve sued out this writ. 

A large number of witnesses were examined, the défendants were 
represented by compétent counsel, and the case was submitted to the 
jury in a chaîne whose fairness was such that no exception was taken 
thereto on behalf of the défendants. Indeed, far from there being 

^=»For other cases see saine topic & KEY-NUMBBR In ail Key-Numbered Digests à IndezM 
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any complaint to the charge, the only error assignée! is "that the verdict 
as to said défendants was contrary to the charge of the court." As 
the évidence has not been produced and is not before us, we must as- 
sume proof was adduced which constrained the case be submitted to 
the jury, and as the charge of the trial judge submitted thèse proof s 
to the jury with fairness, we cannot find any assigned error which war- 
rants a reversai. 

Another matter we refer to, lest by our silence it might be supposed 
we had not considered the same. That is the admission in évidence 
of a letter written to F. S. Nagel, dated January 29, 1917. It suffices 
to say that, although the admission of such letter was not assigned for 
error, we hâve, by virtue of the right provided for in our own rules, 
examined the question of its admission with the same force and ef- 
fect as though before us on a timely exception and a due assignment, 
with the resuit that we find its admission involved no error which 
would justify the reversai of this judgment. 

Satisfied as we are that the défendants had an impartial trial, we 
affirm the judgment of sentence entered by the court below. 



PRATHER V. DUDLEY. 

(Circuit Court of Appeals, ïifth Circuit. Novèmber 8, 1918.) 

No. 3175. 

Compromise and Settlement <s=522 — Pleading. 

In action on note given to bank, answer pleading set-off of balance due 
défendant as depositor eontalned allégations as to note being given for 
money borrowed while défendant had a balance, but while bis passbook 
was with the bank to be balanced. Held not to show that dispute as to 
State of account was closed by giving note. 

In Error to the District Court of the United States for the South- 
ern District of Georgia; Emory Speer, Judge. 

Action by N. M. Dudley, receiver, against W. S. Prather. Judg- 
ment for plaintiff, and défendant brings error. Reversed and re- 
manded. 

Robert L. Berner, of Maçon, Ga., for plaintiff in error. 

W. A. Dodson, of Americus, Ga., for défendant in error. 

Before FARDEE, WAEKER, and BATTS, Circuit Judges. 

BATTS, Circuit Judge. The receiver of the Americus National 
Bank sued plaintifï in error upon a note. The défendant, answering, 
admitted the exécution of the note, but pleaded as a set-off a balance 
due him as a depositor. Objection being made that the plea was 
indefinite, he amended, giving the dates and amounts of deposits, 
and the dates and amounts of checks paid by the bank, showing a 
balance due him in excess of the note. Allégations were also made 
to the effect that, prior to the exécution of the note, he had deliver- 
ed his passbook to the bank to hâve it balanced; that the book had 

'or otber cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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not been returned; that, while he had a balance due him, he at the 
time needed tnoney to pay off a note given for the purchase money 
of his home, and that it was agreed that he should give his note for 
the sum borrowed ; and that the question as to his deposit should re- 
main open until his account could be properly balanced. 

In sustaining a plea to strike the answer, the court, in the opinion 
filed, States that the defendant's account was in dispute, and that "this 
dispute, in the absence of fraud, accident, or mistake, was closed by 
the défendant giving this note." There is nothing in the pleading to 
suggest that the exécution of the note had, or was intended to hâve, 
the effect of determining any matter in controversy between the bank 
and its depositor. The défendant acknowledges liability upon the 
note, and the plea is in no sensé an effort to vary the note, or any 
other written instrument. According to the allégations of the answer, 
the amount due to défendant as a depositor remained at that time un- 
determined. He now specifically pleads deposits made by him and 
checks drawn by him, and no reason appears why the claim asserted 
should not be submitted to a jury. The plea was improperly strick- 
en, and the case is remanded for action in conformity herewith. 

Reversed. 



STAFFORD CO. v. DRAPER CORPORATION. 
(Circuit Court of Appeals, First Circuit. November 21, 1918.) 

No. 1.353. 

1. Patents ®=>82S — Validity — Novelty — Anticipation. 

Tlie Roper patent. No. 821,12.3, for an improvement in filling-exliaus- 
tlon-indicating meclianlsm for deteeting and indleating substantial ex- 
haustion of the fllling in tlie running sliuttle, and tliereupon to cau.si" 
either automatie loom stoppage or autoinatic replenishment of tlie shuttle. 
etc., held valld, not being anticipated, and showlng utility and novelty. 

2. Patents <S=>328 — Infeingement. 

The Roper patent, No. 821,123. for an Improvement in flUing-exhaustion- 
indicatlng mechanism for detecting and indicating substantial exhaustlon 
in the running shuttle, etc., held not infrlnged as to claims 1 and 9 by 
defendant's device, intended to serve the same end. 

Appeal from the District Court of the United States for the District 
of Massachusetts; Frédéric Dodge, Judge. 

Bill by the Draper Corporation against the Stafford Company. 
From an interlocutory decree for plaintiff, défendant appeals. De- 
cree vacated, and case remanded, with directions. 

See, also, 255 Fed. 556, C. C. A. . 

Mlelville Church, of Washington, D. C. (Nathan B. Day, of Boston, 
Mass., on the brief), for appellant. 

W. K. Richardson, of Boston, Mass. (J. L,. Stackpole, of Boston, 
Mass., on the brief), for appellee. 

Before BINGHAM and JOHNSON, Circuit Judges, and BROWN, 
District Judge. 

(g=3For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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BINGHAM, Circuit Judge. This is an appeal from an interloc- 
utory decree in favor of the plaintiff relating to United States letters 
patent, No. 821,123, granted to C. F. Roper, May 22, 1906. The dé- 
fenses are anticipation and noninfringement. It was f ound in the court 
below that claims 1 and 9 of the patent were valid. and infringed, and 
that claims 12, 13, and 18 were invalid, not being sufficiently definite. 
The présent appeal of the défendant is from so much of the interloc- 
utory decree as held claims 1 and 9 valid and infringed. No appeal 
was taken by the plaintiff from the interlocutorv decree as to claims 
12, 13, and 18. 

[1] The plaintiff 's jjatent is for an improvement in fîlling-exhaus- 
tion-indicating mechanism "for detecting and indicating substantial 
exhaustion of the filling in the running shuttle, and thereupon to cause 
either automatic loom stoppage or automatic replenishment of the 
shuttle without stoppage." 

In the hearing before us only one of the prior art devices relied upon 
in the court below was urged in opposition to the finding of validity ; 
that device is shown in United States letters patent No. 698,579, grant- 
ed to W. I. Stimpson, April 29, 1902. It is true, as the défendant con- 
tends, that the feeler members of this device are brought in contact 
with the filling or the filling and its carrier on each alternate beat of 
the lay, the same as is the case in the plaintiff's device ; but the dis- 
tinction between the two devices lies in the respective means provided 
and their mode of opération for effecting a change in the filling mech- 
anism. In the plaintiff's device one of the feelers is pointed, so that 
it sinks into or pénétrâtes the filling, when there is filling on the bob- 
bin, which feature is essential to the working of the device ; while in 
that of Stimpson, although one of the feelers is narrower than the 
other, it is not pointed, and its mode of opération is not dépendent 
upon its possessing a penetrative capacity. On the contrary, such ca- 
pacity would seem to be detrimental to its opération. Then, again, 
the opération of the plaintiff's feelers is dépendent upon the softness 
or penetrability of the filling mass, as compared with the barder ma- 
terial of which the bobbin is composed, a feature in no way material in 
the opération of the Stimpson mechanism. In the plaintiff's device, 
when the filling on the bobbïn bas become so reduced as to exert no 
pressure upon the impinging member, the penetrating member then 
contacts with the hard surface of the bobbin, both members are moved 
forward in unison, and the change is effected ; while in the device of 
Stimpson the change is effected only when one of the feeler members 
is moved forward relatively a predetermined distance by an annular 
enlargement on the barrel of the bobbin, which is so located with réf- 
érence to one of the feeler members as to effect this resuit when the 
filling bas been sufficiently exhausted to permit it. 

In the court below it was found that the "patented device effects in 
opération a substantial saving, by diminishing the amount of the filling 
left on the carrier at each loom stoppage or replenishment, to an ex- 
tent not attainable by any prior mechanical exhaustion-indicating de- 
vice. It embodies therefore a useful improvement, and one which I 
also find to hâve been patentably new, notwithstanding that it was 
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niade * * * in a 'refined' art." We think the proofs fully sus- 
tain the findings as to utility and patentable novelty. 

[2] The question of infringement as to daims 1 and 9 remains to 
be considered. Thèse claims read as follows: 

"1. In a loom, a shuttle to contaln a carrier having a mass of tilllng wound 
thereon, filllng-repienisliing mechanism, and means to control the time of its 
opération, said means including two adjacent and yieldingly mounted, rela- 
tively movable members one of which is adapted to penetrate, and the other 
to impinge against, the filling mass in the shuttle, to effect relative move- 
ment of said luemljers, substantlal exhaustlon of the flUing permitting the 
penetrating member to engage the carrier and move in unison with the im- 
pinglng member, to cause the opération of the controlllng means." 

"9. In iiUlng-exhaustion-lndicatlng mechanlsm for looms, In combination, 
two adjacent and relatively movable members one of which is adapted to 
penetrate, and the other to impinge against, the filling mass in the shuttle to 
efCect relative movement of said members, substantlal exhaustlon of the 
filling causing the members to move in unison, and means operated by or 
through such unison movement to control the opération of the loom." 

Upon this question it was found in the court below that the défend- 
ants feeler device, hke that of the plaintiff, consisted of two mem- 
bers movable relatively under certain circumstances and movable in 
unison under certain other circumstances, depending upon the filling 
on the carrier, and adapted to co-operate with the filling mass or its 
carrier at each altemate beat of the lay ; that both members are moved 
forward against spring pressure at each contact ; that one of the mem- 
bers "présents a blunt surface at its point of contact," and is no more 
adapted to penetrate or sink into the filling mass than the "impinging 
member" of the patent; that the other member is difïerently shaped 
at its point of contact, "and while rather better adapted than its fel- 
low to 'penetrate' or 'sink into' the filling mass, it is still by no means 
so well adapted for that purpose as is the penetrating member of the 
patent" ; that "there is a distinct différence in penetrative capacity" 
between the two members of the defendant's device; and that "with- 
out such différence the mechanism would neither work so well, nor ef- 
fect so much saving in filling." In other words that it embodies the 
pénétration idea of the patent. 

It was further found that the mode or order of opération of the de- 
fendant's feeler device in effecting- a change was a mère reversai of 
that of the patent, and it was ruled that its mode of opération, to a 
substantlal extent at least, was the équivalent of that of the patented 
device and that the défendant infringed. 

In discussing the question of infringement it is important to keep in 
mind that the distinctive feature of the plaintiff's patent is the pene- 
trative or sinking-in character of the pointed member of its feeler. In 
Stimpson's device of the prior art, the feeler members measure a pre- 
determined distance from the surface of the yarn on the bobbin to the 
rim of the annular enlargement on the barrel of the bobbin, before 
calling a change. In the plaintiff's device the feeler members, on call- 
ing a change, measure a predetermined distance from the surface of 
the yarn to the bobbin; anfl this is true, likewise, of the defendant's 
device. The feeler members in ail three devices move relatively to one 
another in reaching this predetermined measuring point. The new 



STAFFORD CO. V. DRAPER CORPORATION 551 

idea of the plaintilï's device consists in the patentée having laid hokl 
of the principle of the relative density of the yarn and the bobbin and 
provided a feeler mechanism one member of which was adapted to 
penetrate the yarn and the other to impinge upon it and, when the 
yarn was sufficiently reduced, to measure the predetermined distance, 
which, upon being followed by a unison movement of the members, 
would call a change. 

In determining whether the defendant's device infringes that of the 
plaintiff it is necessary to ascertain whether the défendant makes use 
of the relative density of the yarn and the bobbin and employs as 
meams a feeler, one member of which pénétrâtes or sinks into the yarn, 
while the other impinges upon it, to effect the predetermined meas- 
urement necessary to calling a change. 

In the plaintifif's feeler device the penetrating or sinking-in member 
is provided with two sharp points. Between them is a recess in which 
is located the impinging member with a blunt head. The end of the 
penetrating member normally projects rearwardly further than the end 
of the impinging member, the distance between the two being the pre- 
determined distance or measurement to be made between the surface 
of the bobbin and the yarn when the change is called. Both are ar- 
ranged to move relatively within a limited scope and then in unison. 

In the defendant's feeler there are two members located in the same 
horizontal plane and but a comparatively short distance apart. Mem- 
ber No. 1 has a round, blunt end. This member, when the mechanism 
is at rest, projects rearwardly one-eighth of an inch further than No. 
2. Member No. 2 has a square, blunt end measuring three-fourths of 
an inch across it. Both members move relatively to one another within 
a limited scope and then in unison, depending upon the amount of 
pressure exerted upon the respective members. Their relative move- 
ment is undoubtedly essential in two stages of the opération of the 
machine; one, in measuring the predetermined distance and efïecting 
a change when the yarn on the bobbin is substantially depleted ; and, 
two, in immediately thereafter resetting the feelers in an inoperative 
position on the beat of the lay following replenishment of the shuttle. 
This resetting of the feelers in an inoperative position is due to the 
length of their movement forward by the stroke of the newly replen- 
ished bobbin, which causes the cam IIp on the controller 7 to come in 
contact with the governor 15 and raise the point 71 on the controller 
eut of engagement in the slot 5 in feeler No. 2. In' the conical stage 
of the yarn on the bobbin, intermediate the two above-named stages, 
this relative movement would seem to be nonessential. 

The défendant contends that the relative movement in conjunction 
with the cam and the governor is essential and operative not only for 
resetting the feelers after replenishment, but also throughout the full 
yarn stage of the bobbin ; that during that stage, it keeps the point 
71 out of slot 5 in feeler No. 2 so that a change is not called. 

The plaintiff, on the other hand, says that the cam and the governor 
perform no useful function whatever in the opération of the device 
except to reset the feeler members in inoperative position after replen- 
ishment; that thereafter, even during the full stage of the bobbin, the 
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rearwardly projecting point on member No. 1 sinks into the yarn on 
the bobbin On the beating up of the lay to such an extent over that of 
member No. 2 as to permit point 71 on the controller to remain in posi- 
tion on feeler No. 2 (without engaging slot 5), so that no change is 
called. In support of this contention the plaintiff introduced in évi- 
dence certain experiments made with the defendant's device with threc 
bobbins. After the experiments were had the bobbins were still well 
filled with yarn. The plaintiff's expert testified that he used the three 
bobbins in four ways, one when the rounded feeler was used and the 
resetting cam Ilf. and governor 15 were operative, and that under those 
conditions the loom ran with no repeated engagement of the cam llp 
and the governor 15. If this statement — that under those conditions 
the loom ran with no repeated engagement of the cam llf, and governor 
15 — is correct, it would fully support the plaintiff's contention that 
the cam and governor perform no useful function in the opération of 
the device after the feeler members, on replenishment of the bobbin, 
are reset in inoperative position. But the force of this testimony seems 
to us to be much weakened when the circumstances surrounding the 
opération of the device are considered and the conceded fact is taken 
into considération that, after calling a change, immediately upon the 
beating up of the lay on replenishment of the bobbin the forward 
movement imparted to the feelers is sufficient to cause the cam llf. to 
engage the governor 15 and release the point 71 from the slot 5. It 
is the full stage of the filHng on the bobbin that causes the prolonged 
stroke, and it is inconceivable that the movements following the first 
long one, which concededly makes the cam and the governor operative 
to reset the feelers, should not continue to be sufficiently long, during 
the well filled stage of the yarn, to cause the cam and governor to con- 
tact and keep the feelers inoperative. 

Furthermore the defendant's expert testified that he did not recall 
that his attention was directed to the cam as not touching the governor 
at the time the experiments were made ; that, owing to the speed with 
which the lay beats up and the suddenness of the movements of the 
parts, a great deal of the feeling action is practically invisible; and 
that the cam might touch or pass over the governor sufficiently to pre- 
vent the controller rest from dropping without détection even when 
watched for. 

The third use made of the bobbins in thèse experiments of the plain- 
tiff was when the rounded finger was used and the resetting cam and 
governor were put out of commission by cutting a recess in the gov- 
ernor so that the cam could not engage it. Under thèse conditions the 
loom continued to run, and the explanation given by the plaintiff's ex- 
pert was that it was due to the sinking of the "pointed finger into the 
yarn," which reduced the relative forward movement of the pointed 
finger No. 1 so that the point 71 on the controller rest was permitted 
to remain in position on feeler No. 2 and not engage in slot 5. In an- 
swer to this the defdndant's expert, who was présent at the time the 
experiments in question were had, testified that the tests were made 
only with three bobbins and that the loom was operated by one of the 
plaintiff's skilled workmen; that the small number of bobbins thus 
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tried and the brief extent of the trial were insufficient to demonstrate 
what would be the results of continuous running of the loom and feeler 
mechanism throughout a day, or of actual use under ordinary mill con- 
ditions and by ordinary mill operatives ; that "the action of the feeler 
mechanism with this notch [recess in the governor] in use would be so 
uncertain and unreliable in any attempt at continuous running in a mill 
as to render the mechanism practically inoperative and unacceptable 
for practical use; that "this was shown by the fact that when, upon 
the conclusion of M,r. Browne's tests [meaning the plaintiff's tests] 
the loom was run again u.nder the same conditions for the purpose of 
enabling me to make further note of results, the feeler mechanism 
called the change prematurely in the case of two bobbins out of three ;'' 
and that "a feeler mechanism that will call replenishment at the full 
diameter stage is neither practicable nor acceptable." Thèse bobbins 
were put in évidence. The bobbins as to which the change was called 
prematurely were marked "2P" and "3P." Bobbin 2P contains a 
large amount of filling and represents the stage spoken of as the inter- 
mediate or conical stage; bobbin 3P represents the well-fiUed or full 
diameter stage, and bobbin 1 the exhaustion or final stage. 

The plaintiff introduced no évidence to réfute the testimony that 
during the experiments with the cam and governor out of commission 
the feeler mechanism called a change prematurely on the bobbin which 
carried practically a full load of filling and did the same with the bob- 
bin on which the filling was in the conical stage. It may be true that, 
during the fui! stage of the bobbin, the rounded feeler member No. 
1, to some extent at least, sinks into the filling more than its companion 
member. But from the évidence presented, taken in connection with 
the éléments that enter into the opération of the machine, we are unable 
to find that the dépression caused by the rounded member at this stage 
plays any useful part in the opération of the device. It seems, rather, 
that the cam and governor, and not any dejjression caused by the feel- 
er, are the operating means during this period which keep point 71 of 
the controller from engaging slot -5 and calling a change. 

During the conical stage of the bobbin, the defendant's rounded feel- 
er does not dépend upon pénétration or dépression to permit the de- 
vice to remain inoperative, but upon the conical shape of the yarn, 
which permits the rearwardly projecting rounded feeler, when in con- 
tact with the yarn, to extend further rearwardly than member No. 2, 
so that the two members are moved forward in unison and no change 
is called. 

In the final or operative stage of the device, when the yarn is sub- 
stantially removed from the bobbin, there is no pénétration by the de- 
fendant's rounded member and there is no dépression that can be use- 
ful in the opération of the device, the différence in diameters of the 
yarn on the bobbin at the points where the f eelers contact with it per- 
mitting them to remain inoperative. 

But the plaintifï contests this proposition and in answer thereto re- 
lies on experiments made with defendant's feeler device, (1) when the 
rounded member had a square cap upon it, and (2) when the cap was 
removed ; and because more yarn was removed from the bobbin when 
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tested with the rounded member after the same bobbin had been dis- 
charged on the test with the capped feeler, it contends that this shows 
that in this stage of the opération of the device the rounded feeler pén- 
étrâtes or sinks into the yarn and thus delays the relative action of 
that feeler before calling a change. In considering this contention, 
it is to be borne in mind that the rounded feeler with the square ended 
cap upon it, when contacting with the filling, would be moved forward 
sooner than when the cap was removed, due to the fact that the square 
inner corner of the cap would come in contact with the filling sooner 
than if the inner corner was round, the winding of the yarn on the 
bobbin being conical rather than cylindrical, and consequently would 
call a change sooner. 

In view of thèse facts we are of the opinion that the défendant'? 
device in its mode of opération does not make use of the penetrative 
or sinking-in capacity of the plaintiff's penetrating member and does 
not infringe. 

The decree of the District Court as to claims 1 and 9 is vacated, 
and the case is remanded to that court, with directions to enter a de- 
cree dismissing the bill as to said claims, with costs to the appellant. 



DRAPER CORPORATION v. STAPFORD CO. 
(Circuit Court of Appeals, First Circuit. December 13, 1918.) 

No. 1357. 

1. Equity (S=>431 — "Final Decree" — Opération. 

A "final decree" Is one that disposes, of ail the Issues In the case, and 
a decree entered after rendition of an interlocutory decree, if final, merged 
the interlocutory decree in it. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Final Decree or Judgment.j 

2. Patents <S=>324(2) — Infringembnt Suit — Décisions Appbalable — Final, 

Decree. 

In an infringement suit, where défendant appealed from an inter- 
locutory decree adjudging valid and infringed two claims of the patent, 
and ordering a permanent Injunetion, etc., held that, under Judlcial Code, 
§ 129 (Comp. St. 1916, § 1121), authorizing such appeal, the District Court 
could not enter a final decree disposlng of ail of the claims; and hence, 
where the court attempted to enter such a decree, it was not a final decree 
from which appeal would lie. 

Morton, District Judge, dissenting. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts ; Frédéric Dodge, Judge. 

Suit by the Draper Corporation against the Ôtafford Company. 
From a final decree entered after defendant's appeal from an interloc- 
utory decree, which adjudged invalid some of the claims of plaintiff's 
patent, plaintiff appeals. Appeal dismissed. 

See, also, 255 Fed. 548, C. C. A. . 

®=»For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digeats à Indexes 
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W. K. Richardson, of Boston, Mass. (J. L. Stackpole, of Boston, 
Mass., on the brief), for appellant. 

Melville Church, of Washington, D. C, for appellee. 

Before BINGHAM and JOHNSON, Circuit Judges, and MOR- 
TON, District Judge. 

BINGHAM, Circuit Judge. In this case, after full proofs, an in- 
terlocutory decree was entered in the District Court in favor of the 
plaintiff, adjudging claims 1 and 9 of the patent valid and infringed, 
ordering a permanent injunction, and directing an accounting. At 
the same time, and as a part of the decree, it was adjudged that claims 
12, 13, and 18 were invalid. From so much of the decree as held 
claims 1 and 9 valid and infringed, the défendant prosecuted its ap- 
peal to this court under the provisions of section 129 of the Judicial 
Code (Act March 3, 1911, c. 231, 36 Stat. 1134 [Comp. St. 1916, § 
1121]). After this appeal had been taken, the plaintiflf filed in the 
District Court a waiver of its right to an accounting under the decree, 
and the District Court, against the protest of the défendant, entered a 
final decree adjudging claims 1 and 9 of the patent valid and infringed, 
that a permanent injunction should issue, and that there be no référ- 
ence to a master, and no recovery by the plaintiflf of any profits, gains, 
or damages. It v^ras further ordered, adjudged, and decreed that claims 
12, 13, and 18 of the patent were invalid. From so much of the last- 
mentioned decree as adjudged claims 12, 13, and 18 of the patent in- 
valid, the plaintifï appealed to this court, as from a final decree. 

[1,2] In this situation the défendant filed a motion in this court to 
dismiss the plaintiflF's appeal, on the ground that the decree from which 
it was taken was not a final decree, for the reason that, after the de- 
fendant had appealed from the interlocutory decree, it was beyond 
the power of the District Court to enter a final decree until the ques- 
tions raised by the defendant's appeal had been determined by this 
court ; that pending defendant's appeal the hand of the District Court 
was stayed, so far as the question of the validity of claims 1 and 9 
and the relief granted thereon were concerned ; and that the supposed 
final decree was not a final decree, in that it could not dispose of ail 
the issues in the case, it being beyond the power of the District Court 
to embody in a final decree the issues raised by the defendant's appeal. 

The provision of the Judicial Code in question reads as f ollows : 

"Sec. 129. Where upon a hearing In e<iuity in a District . Court, or by a 
Judge tliereof In vacation, an Injunction sliall be granted, contlnued, ret'used, 
or dissolved by an interlocutory order or decree, or an application to dissolve 
an injunction shall be refused, or an interlocutory order or decree shall be 
made appointlng a receiver, an appeal may be taken from such interlocutory 
order or decree granting, continulng, refusing, dissolving, or refuslng to dis- 
solve, an injunction, or appointlng a receii-er, to the Circuit Court of Appeals, 
notwitbstandiug an appeal in such case might, upon final decree under the 
statutes regulating the same, be taken directly to the Suprême Court: Pro- 
vided, that the appeal must be taken wlMiin thirty days from the entry of 
such order or decree, and it shall take precedence lu the appellate court ; and 
the proceedings in other respects in the court below shall not be stayed unless 
otherwise ordered by that court, or the appellate court, or a judge thereof. 



556 255 FEDERAL RBPOETEK 

during the pendency of such appeal : Provided, liowever, that the court below» 
may, in Its discrétion, require as a condition of the appeal an additlonali 
bond." 

In Ex parte National Enameling & Stamping Co., 201 U. S. 156, 161. 
26 Sup. Ct. 404, 406 (50 h. Ed. 707), the Suprême Court was dealing 
with this statute prior to its amendment extending the right of appeal 
to interlocutory decrees refusing or dissolving an injunction. The 
provisos of the act, however, then read as they do now. In comment- 
ing upon the scope and effect of the appeal the court said : 

"It will be noticed that the appeal is allowed from an interlocutory order or 
decree granting or continuing an injunction, tliat it must be taken within 50 
days, tliat It is given precedenee in the appellate court, that the other pro- 
ceedings in the lower court are not to be stayed, and that the lower court may 
require an additional bond. Obviously that which is contemplated is a revlew 
of the interlocutory order, and of that only. It was not intended that the 
cause as a whole should be transferred to the appellate court prior to the final 
decree. The case, except for the hearing on the appeal from the interlocu- 
torj' order, is to proceed in the lower court as though no sueh appeal had been 
taken, unless otherwise specially ordered. It may be true, as alleged by pe- 
titioners, that 'it is of the utmost importance to ail of the parties in said 
cause that there shall be the speedlest possible adjudication * * « of ail 
of the claims of the aforesald letters patent which are the subject-matter 
thereof.' But it was not intended by this section to give to patent or other 
cases in which interlocutory decrees or orders were made any precedenee. It 
is generally tnie that it is of imijortance to litlgants that their cases be dis- 
posed of promptly, but other cases hâve the same right to early hearing. And 
the purpose of Congress in this législation was that there be an immédiate 
revlew of the interlocutory proceedings and not an advancement generally 
over other litigation." 

From the language of the act and the interprétation thus placed upon 
it, it is apparent that the subject-matter of the decree as to which an 
immédiate review is to be had in the Court of Appeals is the order 
granting or continuing an injunction, or appointing a receiver, and 
that other proceedings in the cause in the lower court are not to be 
stayed. The act does not in terms state that the hand of the court 
below shall be stayed as to the matter involved in the appeal, but, 
inasmuch as it expressly states that "proceedings in other respects in 
the court below shall not be stayed," it inferentially carries the idea 
that the hand of the court below shall be stayed as to the subject 
matter or question which is to be reviewed in the appellate court. 

In Cuyler et al. v. Atlantic & N. C. E. Co., 132 Fed. 568, the Circuit 
Court for the Eastern District of North Carolina, in considering the 
efïect of an appeal from an interlocutory decree, appointing a receiver 
under the act hère in question, prior to the amendment, and the extent 
to which the appeal operated as a stay of the proceedings in that court, 
said: 

"So that the appeal in this case could only be taken, being an appeal from 
an interlocutory order, and no stay Is effective thereby except as provided In 
this act. Tliat is the only statute which authorizes appeal, and the appeal 
could only be taken from the order appointing the receiver, and the suit for 
ail other purjwses remains in this court. The bill Is still pending hère, and 
the court could proceed under that statute to grant any order it mlght see prop- 
er, except as touching the question involved In the appeal. 

"The order appointing a receiver being appealed from, as to that order only 
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tliis case is in the Circuit Court of Appeals. A proposition lias been tendered 
by appellant to the appellee under rule 20, C. C. A. (31 O. C. A. clxii, 90 Fed. 
clxli), to withdraw the appeal, to which appellee refuses to consent. The 
appellant proposes to withdraw the appeal wheu the court meets. This is the 
only alternative. That being so, the court may make sudi order affeeting the 
litigatiou as it sees fit, in its discrétion, affeeting the bill or inatters not In- 
volvcd in the sippeal ; but as to the order appealed from any decree must be 
prcdieated upon the proposition to withdraw the appeal, and to be efEective 
when this is done." 

Our attention has been called to the décision in Foote v. Parsons 
Non-Skid Ce, 196 Fed. 951, 118 C. C. A. 105. In that case it appears 
that, after a decree continuing a preliminary injunction had been grant- 
ed, an appeal was taken in the name of Foote, and that after the ap- 
peal was perfected, the plaintiff and Foote entered into a settlement 
and signed a written stipulation, entitled in the court below, to the ef- 
fect that a final decree for injunction, but without costs or damages, 
might be entered for the plaintiff, and that another stipulation was 
made, entitled in the Court of Appeals, to the eiïect that the appeal 
might be dismissed. The plaintiff filed the latter stipulation in the 
Court of Appeals and entered a motion to dismiss. The Atlas Com- 
pany and the Perry Company filed a pétition in the Court of Appeals 
to intervene and to be allowed to prosecute the appeal on the ground 
that they were the parties in interest in def ending the suit in the court 
below. The motion to intervene was denied and the sole remaining 
c[uestion was whether the stipulation between the parties for the dis- 
missal of the appeal should be granted. No question was presented in 
the Court of Appeals as to the power of the Circuit Court to enter a 
final decree in accordance with the stipulation of the parties, entitled 
as of that court, prior to the dismissal of the appeal, and we do not 
regard it as authority for the proposition that the lower court had the 
power to do so pending the appeal. 

A final decree is one that disposes of ail the issues in a case. If 
the decree in question was a final decree it merged the interlocutory 
decree in it. But it was beyond the power of the District Court to 
merge the interlocutory decree in a iinal decree pending the appeal 
therefrom, and this being so the decree from which this appeal is prose- 
cuted was not a final decree from which an appeal will lie. 

Appeal dismissed, with costs to the appellee. 

MORTON, District Judge (dissenting). In my opinion the statute 
under which the defendant's appeal was taken was not intended to in- 
terrupt the usuah procédure in equity cases with référence to the hear- 
ing and détermination of the merits of the controversy ; and this seems 
to me to be the view of the statute taken by the Suprême Court in Ex 
parte National Enamehng & Stamping Co., 201 U. S. 156, 161-162, 
26 Sup. Ct. 404, 50 L. Ed. 707, referred to in the opinion. The con- 
sidérations which govern the granting or refusai of injunctions pen- 
dente lite are in many respects différent from those which govern the 
granting or refusai of them on full hearing. It might well happen, for 
instance, that an injunction not proper as preliminary relief ought to 
be granted on final hearing. The opinion of my associâtes is, if I 
understand it correctly, that the subject-matter covered by an inter- 
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locutory injunction (if one be granted), or by the motion for it (if 
the injunction be refused), is, after an appeal be taken, withdrawn 
from final action in the trial court until the appeal is determined. This 
is an innovation in equity procédure, and one which I think will work 
badly. 

The gênerai rule on which my associâtes base their opinion, viz. 
that the final decree merges ail interlocutory ones, was not established 
with référence to the practice under the statute hère in question. 
Either the efficient procédure for determining the case must be inter- 
f ered with, or the rule as to merger must be limited ; and it seems to 
me that the rule, which is a mère technicality, is the less important. In 
my opinion the appeal from the interlocutory decree kept it from be- 
ing merged into the final decree, and both appeals are properly before 
the court. 

Moreover, as both parties agrée, what has been done in the way of 
appeal has resulted in ail the questions raised by the case being brought 
before this court in a manner adéquate for the décision of them. To 
dismiss the appeal will be of substantial advantage to nobody except 
printers and will merely burden the plaintiff with a double bill for 
printing and with the costs following this dismissal. The case will 
be reprinted and brought hère again on the same record. As the merits 
of the controversy are fully and fairly presented by the présent rec- 
ords, I think the court should take jurisdiction, and that the décision 
not to do so is unfortunate and unduly exaggerates formality at the 
expense of substantial justice. 



COFFIBLD MOTOK WASHER GO. v. WAYNE MFG. 00. et al. 

W.AYNE MFG. CO. et al. v. COFFIELD MOTOB WASHER OO. 

(Circuit Court of Appeals, Blghth Circuit. November 11, 1918.) 

Nos. 5133, 5134. 

1. Patents i@=>322 — Infringement—Accounting— Objections. 

In Infringement suit, where défendants' statement of account showed 
no 'profits, held, that oomplainant. though it filed no fonnal objections, 
was not, under equity rule 63 (198 Fed. xxxvii, 115 O. C. A. xxxvil), re- 
stricted to nominal damages ; such rule, when eonsidered with equity 
rule 62 (198 Fed. xxxvi, 115 C. C. A. xxxvi), requiring no particular form 
of objections to the account flled with the master. 

2. Patents <@=»S12(1) — Infeingement— Profits— Burden op Pboof. 

In infringement suit, the complainant, who seeks to recover profits 
made by the infrlnger, who carrled on other business, has the burden of 
showlng apportionment, though this duty is often one of maklng a prima 
facie case of profit, casting on the défendant the real duty of apportion- 
ment. 

3. Patents ®=>318(1) — Inebingement— Dotjbts. 

Where the infringement was deliberate, ail doubts as to profits should 
be resolved against the infrlnger. 

4. Patents <g=3318(4) — Infringement— Accounting. 

Where défendant sold an infrlnging washing motor, and the ordlnary 
sales unit consisted of the tub, flxtures, and infrlnging motor, held, that 
the profits from the sale of flxtures could be recovered only in so far 

ÊssFor otber cases see sarae toplc & KBY-NUMBBE in ail Key-Numbered Digesta & Indexes 
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as the flxtures were useful solely in connection with the style of motoi 
Infringed, and complalnant could not recover profits on that part of the 
flxtures which could be used in connection wlth other styles of motors. 

5. Patents <S=>318(6) — Infringembnt — Pkofits — Adlowanoe to Défendant. 

On accounting in infrlngement suit, held, that défendant was not en- 
titled to allowance of Items clalmed as expense of expérimental labor, ot 
an item to eover apportionment of interest on capital stock, etc., and de- 
fendant should be restrlcted to interest on the stock of infringing articles 
kept on hand, etc. 

6. Patents <g=>318(6) — Infbinqement— Profits— Allowance to Défendant. 

In an accounting in infrlngement suit, held, that défendant was not 
entitled to crédit for an item clalmed for patterns, as they were useful 
after infrlngement ceased, and any dépréciation was covered by gênerai 
dépréciation allowance, etc. 

7. Patents <®=>318(6) — Infringement— Profits — Allowance to Défendant. 

An infringer, accounting for profits, is entitled to crédit for the ex- 
pense of advertlsing the infringing article. 

8. Pateints ©=3318(6) — Infringement— Profits— Allowance to Défendant. 

In infringement suit, where complalnant was entitled to recover prof- 
its on infringing motor of washing machine alone, held, that amount 
awarded to défendant as expense of tubs of machine was too great. 

9. Patbtnts <®=318(3) — Infringement^-Profits- Amount. 

On appeal from a decree overruling exceptions to the report of a mas- 
ter in a patent accounting, the expenses of the Infringer stated, and com- 
plalnant held entitled to recover as profits the sum of $8,179.78. 

Appeal from the District Court of the United States for the East- 
ern District of Missouri ; David P. Dyer, Judge. 

Suit between the Coffield Motor Washer Company and the Wayne 
Manufacturing Company and others. From a decree overruling ex- 
ceptions to the report of the master in a patent accounting, both par- 
ties appeal. Remanded, with directions. 

See, also, 227 Fed. 987, 142 C. C. A. 445. 

Richard J. McCarty, of Dayton, Ohio, for Cofifield Motor Wash- 
er Co. 

L,. C. Kingsland, of St. Louis, Mo. (John D. Rippey, of St. Louis, 
Mo., on the brief), for Wayne Mfg. Co. and others. 

Before HOOK and STONE, Circuit Judges, and WADE, Dis- 
trict Judge. 

STONE, Circuit Judge. From overruling of mutual exceptions 
to report of master in a patent accounting, both parties appeal. The 
infringing device was a small water-operated motor used upon wash- 
tubs. The master's report recommended recovery of profits of $1,- 
796.75. 

[1] Défendants contend that a statement of account rendered by 
them under equity rule No. 63, having met no formai exceptions from 
•complalnant, n>ust be acceptée! as final, and, as that account showed 
no profits, the recovery should be nominal damages. This conten- 
tion is not well taken. Equity rule No. 63 is as f oUows : 

"Form of Accotmts Before Master. — AU parties accounting before a master 
shall brlng in their respective accounts in the form of debtor and credltor; 
and any of the other parties who shall not be satisfied with the account so 

i@=3For otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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brought In shall be at liberty to examine the accountlng party viva voce, or 
upon interrogatories, as the master shall direct." 198 Fed. xxxvii, 115 C. C. 
A. xxxvii ; Compiled St. 1916, p. 2523 ; 2 U. S. St. Ann. 534. 

The évident and beneficent purpose of this rule was to narrow the 
scope of the examination before the master. Beckwith v. Range Co. 
(D. C.) 207 Fed. 848; In re Beckwith, 203 Fed. 45, 121 C. C. A. 381. 
Often a plaintiff would be willing to accept many items of such an 
account, thus eliminating them from further controversy or proof. 
At the same time he is left free to examine the défendant upon any 
or ail of the items if he objects thereto. We do not find in the rule, 
however, any mandatory requirement that such objections take any 
particular form. In our judgment, the construction which will make 
the rule most effective in shortening accountings, and at the same 
time safeguard the interests of the parties, is as follows: After the 
account has been filed with the master he may require the plaintiff 
within a reasonable time to specify the items thereon to Vk'hich there 
is objection, and may treat as accepted any items not so specified, con- 
fining the proof to the objectionable items. This we deem in harmony 
with the purposes of equity rule No. 63, and within the powers of 
the master as defined in equity rule No. 62, 198 Fed. xxxvi, 115 C. 
C. A. xxxvi (Compiled St. 1916, p. 2522 ; 2 U. S. St. Ann. 533). 

Défendants conducted a large business, of which the tub-motor- 
fîxture portion was but a minor part. As to that portion, the custom 
was td sell the combined unit of motor, tub, and attaching fixture 
for a single price, though there were instances of separate sales of 
the tubs and of the motors. 

[2,3] Défendants contend that the burden of apportionment of 
profits is on complainant; that such burden has not been sustained, 
and therefore only nominal damages can be recovered. The conten- 
tion that the burden of showing apportionment is on complainant is 
true. This duty is often one of making a prima facie case of profit, 
casting the real burden upon défendant to make apportionment. 
Westinghouse Elec. Mfg. Co. v. Wagner Elec. & Mfg. Co., 225 U. 
S. 604, 32 Sup. _Ct. 691,_ 56 D. Ed. 1222, 41 L. R. A. (N. S.) 653. 
But this contention carries no force hère, as the apportionment is 
sufftciently clear. Ail doubts should be resolved in complainant's 
favor, for the inf ringement has been declared by this court to hâve 
been deliberate. Wayne Mfg. Co. v. Coffield Motor Washer Co., 227 
Fed. 987, 997, 142 C. C. A. 445. 

[4] The next challenge is to the séparation of the fixtures or ac- 
cessories from the motors. As to this the master regarded the or- 
dinâry sales unit as composed of three distinct éléments : The tub, 
the motor, and the attaching fixture. Complainant claims that the 
fixture owed its existence and only use to the infringing motor, was 
therefore purely accessory thereto, and any profits therefrom should 
follow the motor. 

The évidence discloses that portions of the fixtures, to wit, the 
dolly parts (dolly dasher, shaft, and collar) could be and were used 
in connection with any power-operated tub, whether the infringing 
motor or some other were used, and that the other portions of the 
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fixture were useful only in connection with this style motor. The 
profit from the latter should go to the complainant; that from the 
doUy parts should not. 

There is no attack upon the master's finding of $48,707.62, as the 
total sales of units containing the infringing motors after ail proper 
allowances for returns and collection losses. But both parties claim 
error as to items included or excluded by the master in arriving at 
the cost price of the différent éléments of the unit. 

Complainant contends : (1) That the tub cost allowed was too 
high. (2) That an item ($391.11) for expérimental work in connec- 
tion with the infringing motor should hâve been rejected. (3) That 
an item ($958.50) of overhead expense apportioned to the motor busi- 
ness as "capital investment" should hâve been rejected. 

Défendants contend : (1) That the motor labor cost was improp- 
erly reduced from $5,391.99 to $3,172.14. (2) That an item ($119.43) 
for patterns was improperly rejected. (3) That an item ($957.60) for 
expérimental shop labor was improperly rejected. (4) That an item 
($1,041.99) for advertising was improperly rejected. 

[5, 6] Regarding thèse différent items in the master's report to 
which the parties object: That of the allowance of expérimental la- 
bor of $391.11, included with pattems in the item, "Cost of tools and 
patterns (Ferd Messmer & Co.) $973.56," should hâve been rejected, 
as the testimony is not sufficiently clear that this expenditure was inade 
upon the infringing motors alone, The testimony shows experiments 
with other water motors which défendants were developing, while 
the infringed motor was a fiinished, workable article before the In- 
fringement began. The infringing motor was manufactured for and 
not by défendants, who bought the parts and simply put them to- 
gether and tested them (the labor for which is covered in another 
allowance). With this réduction the balance of the item is not con- 
tested, and is allowed for $582.45. The item of "Capital invest- 
ment, $958.50," allowed by the master, is rejected. This item was to 
cover apportionment of interest at rate of 10 per cent, on capital 
stock of $30,000, representing what was deemed a fair manufactur- 
ing return upon the capital stock. This should be rejected for two 
reasons : First, it would amount to a species of profit, and the in- 
fringer should be permitted no profit from any source arising out 
of the inf ringement ; second, a considération of the amount of mon- 
ey used in connection with the infringing business and a considération 
of the interest allowance (from borrowed money) included in the over- 
head, which was apportioned, show that sufificient allowance has al- 
ready been made in the interest item. 

Based on yearly sales and average yearly priées, motors averaged de- 
fendant in cost $2.39. The testimony also is that the average stock 
of motors carried by défendant was a supply for 2 or 3 months. Dur- 
ing the 61 months of the infringement 5,266 motors were bought 
and sold by défendant. Défendant carried no long accounts thereon, 
as practically ail bills to it were paid within the discount period. It 
is certainly sufficiently libéral to allow during the infringing period 
an average carried supply of 216 motors, or ly^, months' supply. At 
255 F.— 30 
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the above cost the money continuously invested în motors for 61 
months, the accounting period, would be $516.24. During this pe- 
riod the défendant operated on an increasing indebtedness, for which 
it paid 5 per cent, interest. At that rate the above amount would yield 
during the infringing period interest to the amount of $131.21. This 
does not allow for money invested in accessories (except dolly parts), 
but it is certain that such investment could not hâve exceeded the 
above for motors, so that double the above sum, or $262.42, would 
abundantly cover use of money for both items. On the other hand, 
the motors and accessories (except dolly parts) are charged by the 
master with overhead expense, which includes interest on ail money 
borrowed during the infringing period. This interest item allowed 
in overhead is $15,799.89, and, apportioned (as the parties and master 
hâve hère donc) on a productive labor basis, this part of the overhead 
would be more than $300 for motors and accessories (except dolly 
parts). This alone is in excess of the above libéral estimate of $262.- 
42, and forbids any further allowance. 

The item of "Labor, $3,172.14," for motors and accessories, found 
by the master, is approved in préférence to an allowance of $5,391,99, 
claimed by défendant. The évidence convinces that the claimed 
amount was not ail expended upon thèse infringing motors, that such 
an amount would be an unreasonable expenditure for the purpose, and 
that the amount allowed would hâve been amply reasonable. 

[7] The item of $119.43 for patterns, rejected by the master, was 
properly refused. Thèse patterns were useful after the infringement 
ceased, and any dépréciation therein during infringement was cov- 
ered in a gênerai dépréciation allowance included in the overhead. 

The item of $957.60 for expérimental labor was properly reject- 
ed by the master. This labor was performed before the period of 
infringement, and the reasons against the allowance of the other 
expérimental labor item disposed of above apply hère. 

[8] The item of $1,041.99 for advertising was rejected by the mas- 
ter. Of this amount $344.36 is clearly for the infringing motors, and 
should be allowed. The balance was properly rejected, as its iden- 
tity with the motor was not shown. 

[9, 10] The above disposes' of the spécifie items which were attack- 
ed in this court. There is left the matter of amount of profits and 
the proper apportionment. In connection with the amount of profits, 
there remains the contention that the allowance of tub cost was ex- 
cessive. The master allowed various material, labor, and overhead 
items as shown by défendants' statement, and from that aggregate 
found the cost of the tubs, which was more than $3 each. Thèse 
items were made up partially from actual book entries of expendi- 
tures and partially by estimâtes based upon such. On the contrary, 
défendants' statements repeatedly showed that in instances where the 
motors alone had been sold, and allowances made for the tubs, thèse 
allowances were much below $3, and several times as low as $1.50; 
also complainant, which bought ail of the tubs it used in the same 
gênerai market, paid during this period $2 and $2.05 for the same 
gênerai kind as défendant made. Thèse latter amounts, of course. 
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included the profit of the manufacturer. It is true, as défendants 
contend, that their tubs may hâve cost them more to make than some 
one else expended. However, they were selling in the same market 
and were making allowances for tubs at a lower figure, so it seems 
highly probable that the cost of manufacture by them was not more 
than the selUng price of other manufacturers of the same article in 
the same market. We find the total cost price to défendants of the 
tubs to be $2. This includes material, labor, overhead, and ail items 
of cost. The cost of the 5,192 tubs would be $10,384. 

Proceeding further in the question of profit: The sale price of 
$48,707.62 for the unit is unchallenged. The cost price for the unit 
is made of the above tub cost ($10,384.00); motor parts ($12,114.80), 
undisputed; accessories ($5,362.07), undisputed; the three items 
found above of labor ($3,172.14), tools and patterns ($582.45), and ad- 
vertising ($344.36) ; and of the overhead chargeable to the motor 
and accessories. This last item is found as f oUows : 

The overhead of motors and accessories was reached on a pro- 
ductive labor apportionment (the basis used by the master and both 
parties). This gave the ratio of $3,172.14 (the motor and accessory 
labor) to $127,725.24 (the total labor), or 2.48 per cent, of the total 
overhead allowed ; 2.48 per cent, of $202,852.44 (the total overhead) 
is $5,030.84 above. A tabulation of the selling price, cost price, and 
resulting profit is as f ollows : 

Total net sale price $48,707.62 

Tub cost $10,384.00 

Motor parts $12,114.80 

Accessories 5,362.07 

Labor (motor and accès.) 3,172.14 

Motor and accès, overhead 5,030.84 

Tools and patterns 582.45 

Advertising 344.36 

Motor and accessories cost 26,606.66 

Cost of unit 36,990.66 

Profit $11,716.1)6 

The final problem is the proper apportionment of the above profits. 
The master found the complainant could recover alone for the motor. 
We find it can recover for the motor and for the accessories (except 
the dolly parts). The total cost of the dolly parts is $776.66. This 
is found as follows : Two of the above items are "Accessories, $5,- 
362.07," ,and "Labor, $3,172.14." The "accessories" item is the pur- 
chase price paid by défendants for the complète accessory unit, of 
which the dolly parts were a portion. The évidence shows that thèse 
dolly parts for each accessory or fixture cost $.1002 each. As there 
were 5,192 such fixtures sold, this cost of the dolly parts would be 
$520.238. To this cost should be added a proper portion of the la- 
bor item of $3,172.14 expended upon the motors and accessories, of 
the overhead of $5,030.84 upon motors and accessories, and of the 
advertising expense of $344.36, as expenses arising after purchase 
of the parts and while they were yet in stock. There is no showing 
that the "tools and patterns" item had anything to do with the ac- 
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cessories. There îs no reason in the testimony why the apportîon- 
ment in thèse three items should not be upon tbe ratio which the cost 
of the dolly parts ($520.238) bears to the cost of the motors ($12,- 
114.80) and accessories other than dolly parts ($4,841.832), which 
is 3 per cent. ; 3 per cent, of the above labor, overhead and adver- 
tising is $256.42, which, added to $520.24, gives $776.66 as the cost 
of the dolly parts. Total motor and accessories cost, $26,606.66, 
less total dolly parts cost, gives $25,830 as total cost of motor and acces- 
sories, on account of which complainant is entitled to recover profits. 
This sum is 69.82 per cent, of the total cost of the entire unit (motor, 
accessories, and tub). Complainant is entitled to recover that per- 
centage of the profit of $11,716.96, which is $8,179.78. 

The cause is remanded to the trial court, with instructions to en- 
ter judgment for the complainant for $8,179.78 and costs. 



EDMANDS V. PBRIiMAN. 

(Carcult Court of Appeals, Third Circuit. December 6, 1918. Rehearlng De- 

nied March 10, 1919.) 

No. 2404. 

Patents i®=»328 — VALiDrrr and Infhingement — Electeicai. Sxjegioai, Baker. 

The Edmands and Hoyt patent, No. 775,105, for an electrlcal surgical 

baker, was not anticipated, dlsctoses invention, and Is entitled to a 

construction broad enough to protect the valuable contribution of the 

patentées to the art ; also held infringed. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit in equity by Alberta F. Edmands against Henry Perlman, do- 
ing business as the Crown Electric Hot Pack Company, Decree for 
défendant, and complainant appeals. Reversed. 

For opinion below, see 248 Fed. 731. 

Macleod, Calver, Copeland & Dike, of Boston, MIass., and Monroe 
Buckley, of Philadelphia, Pa. (George P. Dike, of Boston, Mass., of 
counsel), for appellant. 

Daniel J. McBride and W. Preston Williamson, both of Philadel- 
phia, Pa., for appellee. 

Bef ore BUFFINGTON and WOOLLEY, Circuit Judges. 

BUFFINGTON, Circuit Judge. The subject hère involved is the 
treatment of some part of the human body by confining and applying 
electric light and electric beat by means of an enveloping chamber. 
The record discloses that in that gênerai prior art was a patent. No. 
664,081, to one Gohlin, issued in 1900. It shows that Gohlin conceiv- 
ed the idea of applying beat and light generated by electricity to the 
whole of the human body below the shoulders. He used two struc- 
tures, each mounted on a standard and wheeled up on either side of 
the bed, cot, or table on which the patient rested. From thèse sup- 

^zsiFoi oth«r CBsea see sam« tofic & KQY-NUMBBR in ail Key-Numbered Digests & IndexM 
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porting standards curved parts projected inwardly and formed a top, 
and the two met and made a chamber substantially the length of the 
human body. Curtains were then drawn at the end of each chamber 
and the electricity turned on. There was no suggestion in the patent 
of the use of Gohlin's apparatus, other than to inclose the entire body; 
nor were the parts of the structure such that the size or shape of the 
chamber could be changed. What he states in his spécification, and 
what his figures disclose, is a large, cumbersome apparatus of un- 
changeable proportions, designed to treat the human body as a whole. 

Such remained the state of the art, and presumably the use of cham- 
bered electricity, for some 214 years thereafter, when the patent in 
suit was applied for. It is quite manifest that when this patent was 
applied for, and its spécification drawn, the applicant was unaware of - 
what Gohlin had done, or of his patent, and when that patent was cited 
against his application he realized his entire spécification described the 
art in an inadéquate way, and that the broad first claim which he 
made would hâve covered Gohlin's device. When thus apprised, he 
at once withdrew his application, erased a number of his figures, and 
filed a new application and new claims, which properly described what 
he brought into the art. 

An examination of this new application shows that what the pat- 
entée really did was to devise a simple, easily movable, readily adjusta- 
ble apparatus, without standards or support. It was adapted to 
take such différent forms that it could be used on any limb or 
part of the body, and thus create a chamber which could in size and 
shape bring its walls into doser relation to the member to be afïected 
by its radiated beat and light. He dispensed with standards, by sus- 
pending his simple apparatus by ceiling cords. This allowed it to be 
swung about, and to be placed in any position desired, and dispensed 
with standards. Second. He made the structure a unitary movable 
one, which could be picked up by a handle. Third. He made it a 
unitary structure, by disclosing for the first time the use of a hinge, 
which allowed the sides to be adjusted, so as to conform to the limb 
or the part that is being treated, or, in other words, to be, so to speak, 
wrapped about the heated part. Fourth. He disclosed éléments that 
were not shown in Gohlin's structure, which was two-part, mounted 
on standards, had a chamber of one fixed size, and adapted for ap- 
plication to the whole body. 

As to those éléments which alone embodied the présent plaintifï's 
invention, and contrasting them with Gohlin's invention, we see that 
the only thing in common between him and Gohlin was an electric 
chamber. But as to those things which were new, and which are re- 
ferred to above, there was nothing in Gohlin's patent which required 
the patentée in any way to limit or modify his claims, so long as he 
restricted them to the éléments of novelty which he disclosed in his 
spécification. 

_ Bearing this in mind, we see that Gohlin's patent had no other sig- 
nificance or efïect in the proceedings in the Patent Office than to re- 
strict the patentée to those éléments of novelty which he showed; but 
in so far as those éléments of novelty were themselves concerned, and 
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his right to hâve claims commensurate with those disclosures, his ap- 
plication stood unaffected by Gohlin's patent. It was a red flag, which 
warned the applicant to keep off the path which Gohlin had pre-empt- 
ed, but which in no way restricted his right to the new path which he 
hinjself had disclosed. 

What, then, was the apparatus which the présent patentée disclosed, 
and what claims were allowed him? His apparatus consisted of a sim- 
ple structure suitable for limb treatment. His new idea of adjust- 
ment of the sides of his chamber, which adjustment could not hâve 
taken place in Gohlin's structure, but which enabled him to closely 
chamber a limb of the body, was provided for by a hinge at the upper 
end of the chamber sides, and this was embodied in his claim, to wit : 

"The improved surgical baker, comprising the opposite side sections hlnged 
together at the upper ends thereof, and adjustable toward and from each 
other, to vary the distance between them, and provided with means of holding 
the sa me in their position of adjustment." 

It is quite évident that the particular form in which those opposite 
side sections were commercially built, whether they took the form of 
the side of a Gothic arch, as he appeared to hâve worked out in prac- 
tice, or the quadrant of a circle, as he showed in Figure 2, with an 
arch flattened at the top, were matters of functional indifférence. The 
point was that, whatever form they took, the two sides of the chamber 
were to be adjustable to and from each other, and this adjustability 
was to be secured by a hinge at the upper ends of the chamber sides, 
and when the desired position was obtained the hinge was controlled 
by a set screw. His second idea of ceiling suspensory support was 
embodied in his second claim by adding to it the élément of an "over- 
head suspensory support." His third élément was for the hinge novel- 
ty of his first claim, with the addition of electrical equipment. 

This little structure appears to hâve met a need in the art. The 
proof s showed that, from 4 used in 1903, there was a graduai increase 
to 97 in 1913, at which time the merit of the device seemed to hâve 
been recognized by the médical profession, for in 1914 the sales sprang 
to 207, and hâve increased from that time to the hearing before the 
court. When the further fact is considered that this apparatus is not 
for individual use, but obviously intended for gênerai use in hospitals, 
that it has been sold in Canada, Australia, and gone abroad, it is quite 
évident that it has up to this time met a public need, and that in ail 
probability the remaining 2 years of the patent's life will be the period 
of its greatest value. During ail thèse years there is no proof that any 
one challenged the patent or trespassed upon its commercial monopoly, 
until the défendant manufacturing company has lately put the alleged 
infringement upon the market. That its functional purpose is to do 
exactly what this patentée saw, and has for 14 years been doing, is 
quite clear. It shows a small, compact structure, adapted to suspen- 
sion, capable of adjustment to limbs, unitary, and of such size as to 
be readily portable. Functionally, and in its adaptability, it does every- 
thing in the same way and for the same purpose that this plaintiff pat- 
ent disclosed 14 years before. 
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That it may be a slight improvement over the plaintiff's structure 
may be admitted, but the question still remains: Did it infringe the 
claim by which the original patentee's disclosure was protected ? That 
it has side walls, and that those sida walls are adj astable by hinge 
movement from the top, is the fact. It seeks to escape infringement 
by reading into the plaintiflf's claim a limitation to a single hinge, which 
physically and alone connects the plaintiff's two chamber sides, and 
ty superimposing a third member at the top of its own chamber, which 
has a hinge at each end, Connecting with the upper ends of its side 
structure, it would avoid infringement. But functionally the défend- 
ant 's two hinges are the mechanical équivalent of the plaintiff's one 
hinge, in that the hinge mobility of both mechanisms alike effects the 
chamber side adaptability which this patent brought into the art. It 
is manifest the défendant does not use his two hinges to eliminate the 
function of chamber side adaptability, but solely to mask infringe- 
ment. 

It is clear to us that the plaintiff's claim must be read in a way to 
give the hinged connection, which he brought into the art, the func- 
tional breadth which would cover any hinge arrangement which, whil= 
escaping the mère form of the plaintiff's structure, embodied and se- 
cured ail its hinge-functional purpose. The art has respected the 
monopoly of the plaintiff for 14 years, and it is quite évident to us 
that the value and success of this little structure hâve tempted this 
défendant manufacturing company to appropriate its substance by the 
substitution of what is a mère mechanical expédient, which, while it 
respects the literalism of the claim, filches the soûl and substance of 
the disclosure which the claim was given him to protect. 

This case must be reversed, and infringement decreed. 



RATJCHBACH-GOLD SMITH CO. v. SEWARD TRUNK & BAG CO. 

(Circuit Court of Appeals, Third Circuit. November 20, 19ia) 

No. 2417. 

Patents <g=5>328 — Vaudity — ^Anticipation. 

The Seward patent, No. 1,135,404, for a wardrobe trunk, havlng In 
coniblnation a gâte huuger plvotally wîthin the cover portion, bracUets ex- 
tending laterally from the gâte hanger and gannent hangers, etc., hcl(l 
valid and not antldpated. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; Thomas G. Haight, Judge. 

Bill by the Seward Trunk & Bag Company against the Rauchbach- 
Goldsmith Company. From a decree for complainant, défendant ap- 
peals. Affirmed. 

Alan D. Kenyon, of New York City, for appellant. 
Charles E. Brock, of Cleveland, Ohio, for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

^z=>Foi other cases see same topic & KEY-NUMBQR in ail Key-Numbered Dlgests & Indexe* 
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BUFFINGTON, Circuit Judge. The présent case in effect involves 
a review of our décision in Seward v. Osterweil, reported in 252 Fed. 

136, C. C. A. , wherein we sustained the validity of Seward's 

patent. No. 1,135,404, for a wardrobe trunk. In the présent case we 
hâve had the henefit of the views of a third member of this court who 
took no part in that case, and also the f urther light thrown on the art hy 
a patent not before us in the former case, to wit. No. 1,024,366, granted 
April 23, 1912, to Paul Schief er, for a clothing cabinet. Référence to 
our former décision saves a restatement of the facts. 

The validity of Seward's patent generally, and also as affected by 
Schiefer's patent, has had our careful considération, but we see no 
reason to question our previous conclusion. Seward was the first 
to produce a wardrobe trunk which had in combination the three élé- 
ments of (a) "a gâte hanger pivotally mounted within the cover por- 
tion ;" (b) "brackets extending laterally f rom said gâte hanger ;" and 
(c) "garment hangers having a two-pointed suspension mounted upon 
said bracket." As soon as Seward disclosed it, his trunk went into 
such wide use that his combination of éléments at once attracted the 
covetous eyes of infringers. In the whole working art of the trunk 
maker, as well as in the disclosures of the Patent Office, thèse infring- 
ers found nothing but Seward's combination which met their com- 
mercial needs ; but they now urge that in the literary archives of the 
Patent Office there exist, not Seward's workable combination, but iso- 
lât ed éléments of that combination, which should hâve suggested to 
him his successful combination. 

We hâve re-examined this art, and we nowhere find anything that 
anticipated Seward's threefold combination, or in any way created such 
a step in the trunk maker's art that Seward's threefold combination was 
only the mechanical development of the art from that attained step. In 
our judgment, Seward's was an original conception, every élément of 
which, co-operating in a new working way, was necessary to making 
and did make Seward's trunk a success. So far as the record shows, 
thèse earlier trunks were either failures, or at any rate never made any 
headway in the art. Indeed, it is clear it is this threefold, original 
combination of Seward, and this combination alone, that make his de- 
vice a success. No matter whether large or small, Seward's différence 
from the prior art was the difiference between success and failure. 
Tested from the viewpoint of the patents that preceded Seward's, he 
gave the public something valued, workable, and novel in its sphère, 
and the disclosure was inventive in character. The public promptly 
put its seal of approval on his work, and this court, in sustaining the 
validity of the patent and staying the hand of an inf ringer, makes 
workably practical and commercially valuable the patent awarded him. 

The decree below is affirmed. 
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ECONOMY FUSE & MFG. CO. v. BKAVER ENGINEERING CO. 

(Circuit Court of Appeals, Tliird Circuit. •Jauuary 21, 1919.) 

No. 2307. 

1. Patkxts iS=>328 — Infringement. 

Tiie Hornsby & Anger patent, No. 882,498, for protective applianee for 
electrie circuits and apparatus, wliicli is a devite for nuMlianically in- 
dicating on tlie oufslde of ttie easing \vl\en a fuse lias blown, held not 
infrlnged. 

2. Patents <®=>82S — I.\i'ringeiient — Fuse Holder. 

ïhe Horton ])atent, No. 901,448, for fuse liolder, as limited by tlie 
prier art, held uut iiifriiiged. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; Thomas G. Haight, Judge. 

Suit in equity by the Economy Fuse & Manufacturing Company 
against the Beaver Engineering Company. Decree for défendant, 
and complainant and défendant appeal. Afifirmed. 

The following is the opinion of Haight, District Judge, in the court 
"below : 

This is a suit for infriusieinent of c'iaiiiis 5, 6, 7, 9, 10, l.'t. and 24 of" patent 
No. 882.498, «ranted to Ilornsby & Aniier ou Mardi 17, 1908, and clalms G. 
32, l.'i, and 14 of patent No. 901.448, granted to R. I). Horton on Octobcr 20, 
1908. Rotli ])atents rel;ite to electrie fuses of llio inelosinl indicating tyiie. 
Tlie infi-ingenient coiiiplaiuiMl of is tlie sale l)y Ihe défendant of certain fuses 
wbich were mîinufactured by tlie Cliase-Sliiiwuiut Company. They will 
hereafler lie referi'ed lo as défendantes fnses or déviées. Inclosed indicating 
fuses are de^i.irned to reveal by a inere exterior insiiection whetlier or not 
tlie fuse lias heen lilown. Tliey are of two gênerai types. The type first 
<>vo]ved, and apparenlly, witli some modifications, stiil very extensi\'ely used, 
mny he generally referi-ed to as that of the Tlialacker patent (No. 502,543. 
Issued C)n August 1. 1R9.'!). In that type, in addition to tlie main fuse, there 
la employed an auxiliary fuse or shunt wire, which, vvlien the main fuse; 
blows. earries ail of tbe ciirrent, and, being smaller and of greater résistance, 
is itself iuiniediately l)lo\vn. In order that an exterior inspection may show 
wh(î!ber the fuse bas lilnwn, a iiortioii of the auxiliary fuse is brought to the 
outside of the case iiicloshig the niiiin fuse, or eau be seen throttgli It. Tht» 
prier art exhibits several différent fornis of this gênerai tyjte. It is claimed, 
however. that it is objectîouable, in that. as a portion of the auxiliary fuse 
is exjiosed ou the outside of or through the fuse case, there is danger of lire 
being cnmmunifated to uearby iufiainmable objects, so that the beneflcial effect 
of inclosing the main fuse is. in a measure, lost by the new danger resulting 
from the burning of the exposed auxiliary fuse. 

It was to overeorue this ob.iection, real or supposed, that the second type of 
indicating fuses, to which those of the patents in suit belong, was evolved, 
This type may be referred to as mechanical indicators. The prior art like- 
wise exhibits several différent fonns of such. That of the Hornsby & Anger 
patent in suit einploys the basi<f idea of Tlialacker, in the use of an auxiliary 
or shunt wire. This latter wire, however, is not exposed in any way on of 
through the outside of the fuse ctise. It is attached to, and holds dei)ressed, 
a coll sprhig, which, in turn, is attadied to a plug Inserted at the end of the 
case. When the main fuse wire blows, ail of the current, as in Thalacker, is 
Immediately diverted to and passes over the auxillai-j' or shunt wire, with the 
resuit that the latter is at once blo\^'n, and thereby tlie coll spring released. 
which lu tuni ejects the plug at the end of the case, either wholly ov 
through an aperture in a second or outer inclosing case, aiid thus gives visible 

iJS=>For othcr cases sce same toplc & KEY-NUMBER in ail Key-Number"'l Digests à Indexes 
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Indication that the fuse has blown. TJnless a second Inelosîng or outer case 
is used, it seems entlrely clear that, without some modifications whlch are 
not disclosed In either the spécifications or drawings of the patent, this fuse 
would not overcome the dlfficulties whlch the patentées sought to obviate. 
It woiild seem, therefore, that the word "sheath," or its eciuivalent, in each 
ot the elaiîhs In suit of this patent, should be construed to niean an inner case 
and an outer case. 

However, I hâve not found It neeessary to base my de<'ision on that con- 
struction. It seems to me that, even If the clalms are not held to reqiiire the 
two Inclosing cases, stlll the defeudant's devices do not infringe them. Réf- 
érence to the file wrapper shows that this patent was origlnally applied for 
on December 19, 1901, but was not granted until Mareh 17, 1908, and then 
only after many amendments had been made to the clalms, and after the 
patentées had valnly endeavored to procure the allowance of clalms in whlch 
were used the words "an attenuated or threadlllie auxiliary fuse member" 
or thelr équivalent, without the quallfylng words now found in the patent, 
"of small electrlc carrylng capacity" or thelr équivalent. It wlll be noted that 
In each of the clalms in suit, with the exception of the slxth and the twenty- 
fourth, the main fuse wlre is referred to as carrylng the principal portion of 
the electrlc current and in ail the others fuse member is described as an "aux- 
iliary" one "of small electrlc carrylng capacity." In the twenty-fourth daim 
the spring élément is described as "a spring adapted to Project the indlcator 
upon the breaklng of the auxiliary conductor." In the nlnth clalm the auxil- 
iary member Is sald to be "in the circuit and severed by the current when the 
fuse blows." This. aiso applies to the tenth and the thlrteenth clalms. In 
addition, in the latter the auxiliary member Is further described as being so 
arrangea in the circuit that "when sald fuse (the main fuse) is blown, the cur- 
rent wlll traverse sald auxiliary member and cause the same to be disrupted, 
should it not previously hâve been severed by the blowing of the fuse." When 
the expressions in the clalms, the spedflcations, and especially the file wrapper 
are consldered, the conclusion seems to be irrésistible that the claims In 
suit cover only a construction whereln the auxiliary wlre is in shunt with the 
main fuse, in the sensé that it is prlmarlly designed to be ruptured, by the 
passing over It of ail of the current after the main fuse has been blown, and 
not directly through the beat gênera ted by the melting or fusing of the main 
fuse, as défendant claims is the case with its fuses. The former construction 
or prlnclple of opération admittedly has advantages over the latter, because 
a fuse constructed on the former plan wlll indieate, no matter where the main 
fuse has blown, as wlll not always be the case as respects fuses constructed 
on the latter prlnclple. 

The argument that the clalms may be given a broad enough constructloti 
to cover devicesi operatlng on the second prlnclple, before mentioned, is based 
principally on the testlmony of the late Prof. Ganz, whlch, in tum, is found- 
ed upon some of the drawings and expressions in the spécifications. But 
this argument entlrely loses slght of the fact that clalms, whlch unques- 
tionably would admit of and in fact make such a construction neeessary, were 
expressly and repeatedly re.1ected by the Patent Ofiice, in whlch re.iectlon the 
patentée acquiesced. Under a familiar prlnclple, therefore, a construction 
could not now be given to the claims, whlch would give them the full force 
and effect of the claims which bave Ijeen rejected. In addition, such a con- 
struction as plaintifC seeks seems to be unwarranted, irrespective of the 
diselosures of the file wrapper, because. If the auxiliary wlre were not intend- 
ed to be a shunt wlre in the sensé of tlie Thalacker devioe, the use of the 
words "of small electric carrylng capacity" would be qulte superfluous, as 
the words "attenuated or threadllke member" would bave been ample and 
suflicient to describe such ai device. The fact that the spécifications and 
drawings of thisi patent describe and show one form in which the auxiliary 
wlre is not in shunt is of no materiality in this case, because that form was 
origlnally designed to be covered by broader claims — claims which did not 
contain the limitations before mentioned — than those in suit, but which, as 
before stated, were rejected. Feeling constrained to give to the claims in 
suit the construction before mentioned, It is entlrely clear that none of the 
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defendant's fuses infringe any of the clalms in suit of this patent, unless it 
be that tlie attenuated or fragile wire whieh holds the coil spring depressed, 
to wliieti lu turn the indicating dise is attached, is in shunt with the main fuse 
wire in the sensé of the patent. 

No witness attempted to say that it is, except a Mr. Moses, who styles hlm- 
self "a patent attomey and expert," and who, as so frequently is the case 
with sucli witnesses, assumes what no one really versed in the art attempts 
to State, and whleh probably could never be proved by experiment, that, al- 
though in ail of defendant's devices the disniptlng of the small wire is pri- 
ma rily accomplished by the direct heating and burning of the main fuse, in 
some the small wire is so related to the main fuse strip that, if the former 
were not destroyed by the beat generated by the fusing of the latter, it would 
be in contact with the ends of the main fuse strip where it had blown, and 
so "momentarily bridge that gap, thereby carrying the current." Of course, 
testimony of thls kind cannot be accepted to establish the burden which the 
plaintiff is, by law, required to bear, espeeially when a real electrioal expert 
called by the plaintiff, does not attempt to substantiate it, and when it ap- 
pears that the principle of opération of the two devices is clearly and ma- 
terially différent. It must be borné in mind that the prlor state of the art 
does not permit the giving of any broad generic construction to the clalms in 
suit of this patent, except It be, the use of the Thalacker principle of a shunt 
wire, inclo.sed entlrely within the fuse case and operating a meclianical indi- 
cator, instead of, as in Thalacker, the shunt wire itself Indicating whetner 
or not the fuse bas blown. But defendant's devices do not operate on or 
embody that principle. I thersfore find that the défendant has not infringed 
any of the clainis in suit of the Hornsby & Anger patent. 

The broad principle of opération of the device of the Horton patent is sub- 
stantially the same as that of the alleged infringing devices. 'They are botii 
mechanical indlcators, in whieh the indication is produced by the fusing of a 
small fragile wire attached to a spring which controls the ludicator ; the 
small wire being fused by the beat generated by the raelting of the main fuse 
wire, as distinguished from being fused by the current passing over the 
small wire after the main fuse wire has blown, or, as in some of the Horton 
drawlngs, by the releasing, as distinguished from melting, of the indicating 
wire, and henee the spring and indicator, upon the blowing of the main fuse 
wire. They dlflCer only in détails of construction. The Horton patent came so 
late in the art, however, that it is not entitled to any broad construction on 
its principle of opération. The Cartwright patent (No. 590,750, issued on 
September 28, 1S97) may be considered, for ail présent purposes, as the 
pioneer embodinient of this principle. The Horton patent, like the Hornsby & 
Anger patent, had a decidedly stormy career through the Patent Office. It 
was applied for on August 29, 1904, but was not granted until October 20, 
1908. Although the brief of counsel for the plaintiff states that only claims 12, 
13, and 14 are in issue, the mémorandum which I made at the time of the 
oral argument indicates, as does also the brief of counsel for the défend- 
ant, that claim 6 is also in issue. Accordingly I bave considered that claim. 

Claims 6, 13, and 14 each contaius as an élément, "a sprlng-actuated indica- 
tor." Claim 12 refers to this élément as "a movable indicator." In claims 6, 
12, and 13 such indicator is described as "secured to the holder on one slde 
thereof," or "to the exterior of the casing," and in claim 14, as upon the 
"outside of the casing." Iii claims 12 and 13 the eharacter of the fuse wire is 
limited by the expression "having a weakened portion." It is urged by the de- 
fendant that the expression "a sprlng-actuated indicator secured to the ex- 
terior of the casing," and its équivalent expressions, must be construed as 
meaulng a flat spring, sueh as is shown and described in the drawlngs and 
spécifications, one end of which is permanently fastened to the outside of 
the case and the other end attached to the small wire which is intended to 
fuse or be released upon the blowing of the main fuse wire, and thus permit 
the spring to act and give visible indication of the blowing of the fuse, i 
think that such is the proper construction to be given to claims 6, 12 and 13. 
If they are given any other construction, they would seem to be invalid, in 
vlew of the Cartwright patent. The indicator in Cartwright Is secured to tho 
outside of the holder as fully as in Horton, unless in the latter it is held to 
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be secured in the sensé or manner défendant: contends. The only other dif- 
férence between the construction shown in Cartwriglit and that ealled for In 
clalms 12 and 13 is that in the latter the fuse is defined as having a 
"wealîened portion." The purpose, however, to be aecomplished by a weak- 
ened portion, is identieally the sanie as was sought to be aecomplislied in 
the Oartwright patent by tJie use of an air chamber, namely, the making 
more certain the blowing of the fuse, and deflning the place at which it wlH 
blow. This purpoae, however, had long before the Horton patent been ae- 
complished by notching, as Horton dld, a portion of the fuse, by bending of 
the wire, as he also did, and by other means. It surely, theretor, did not 
Involre invention to employ in the Cartwright invention, instead of the air 
chamber which he used for weakening purposes, the notched fuse wire which 
had been used by Thalacker and others many years before, and which was 
then well known and in common use. If the vrords, "secured," etc., in claims 
12 and 13, hâve the meaning which I hâve before ascribed to them, it Is 
clear that the sameineaning must be given to them as respects claim C. 

The defendant's fuses do not hâve an indicator secured to the holder or 
case, in that sensé, and consequently they do not, for that rea.son, infringe 
either claims 6, 12, or 13. The form shown in Figure 4 of Horton's patent, 
so far as the sprlng is concerned, Is apparently covered by claim 14, as It is by 
some of the other claims which are not sued upon. In addition, claim (i con- 
tains, as an élément, "a connection between the indicator and the fuse, and a 
connection between the fuse and the opposite portion of the holder." Claim 12 
calls for "a connection between the indicator and the wealcened portion of tbe 
fuse," claim 13 for "a transverse oonnec-tion between the spring actuated in- 
dicator and the weakened portion of the fuse," and claim 14 for a "wire 
that projects through the side of the casing and has its respective ends at- 
tached to the indicator and to the Intermediate portion of the fuse." It will 
thus be seen that eaeh of those claims requires a connection between the fuse 
and the indicator. The drawings, except Figure 7, which is covered by other 
claims, and the spécifications, show this connection as a real or actual one; 
that is to say, the small or indicating wire is either direetly attached to tne 
fuse wire, or attached thereto through an insulating plate. In either case 
the purpose is the same, namely, that, when the fuse wire blows, the indicat- 
ing wire attached thereto will be released, and thus the indicator operate, 
and that there will, be a crossi-braeing of the fuse wire. 

The defendant's devices clearly hâve no "transverse" connection, but, if any, 
a diagonal one. Nor is it by any means clear that any of them hâve a con- 
nection in the sensé of an actual one, sueh, as that described in the Horton 
patent, and shovm in ail his drawings, except Figure 7. In the defendant's 
devices the indicating wire does not cause the indicator to operate because 
the wire is released from its connection or attarhment to the main fuse wire, 
but because it melts when the fuse wire melts, due to its proximity thereto. 
But as I hâve lieretofore! found that claims 12, 13, and 6 are not infringed 
by the defendant's devices, for the reasons before stated, it is unneeessary 
for me to détermine whether or not defendant's devices bave a connection be- 
tween the indicator and the fuse, in the sensé of the patent. As before stat- 
ed, daim 14 requires that the indicating wire sball hâve its respective ends 
"attached" to the indicator and to an intermediate portion of the fuse. It wiU 
be noticed that this claim does not call for a weakened portion. It was in- 
serted at the instance of tlie Patent Office to meet a probable interférence. 
The use of the word "attached" imiwrts a physical connection and fastening. 
That such a meaning is the proper one is strengthened when the description 
and drawings are considered In connection wltii the prior art. The form 
shown in Figure 7 is clearly not covered by this claim, as in that form there 
is no attachment of the indicating wire to the main fuse; the former passes 
through an aperture In the latter. Olaim 16 covers tliat form of devlce. It 
seems clear that the attachment Intended was an actual one, so as to per- 
mit the Indicator wire to expand upon the fusing of the fuse wire, or, through 
the insulating plate and the pulling force exerted by the spring, to l>e drawn 
through the melted fuse wire. In addition, the word "attached" is also used 
in claim 14, in connection with the fuse strlp and the casing tei'mUials, ancl 
there clearly means an actual i^hyslcal attachment. It \\ould soem iuipropci' 
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lo give it one meaning in oiie part of a cluim, and anotlier in another part. 
A^'lien construed in the before-mentioned sensé, I thlnli it clear that the 
(leiendant's fuses do not hâve the indicating wire "attached" to the fuse wire. 
In sonie of them the indicating wire is in contact with the fuse wire, se as 
to burn or melt them when the fuse wire nielts, but in none of them is it phy- 
sically attached to the fuse wire. 

As before stated, the Horton patent Is not entitled to any broad construc- 
tion, but must be confined very largely to the forms whieh the patentée bas 
shown and described. It should be uoted, in passlng, that the defendant's 
fuses are manufactured under a patent issued to F. N. Conant on December 
9, 19i;i (1,081,213). I cannot flnd, therefore, any infringement of the claims 
in issue of the Horton patent. I hâve not overloolied the testimony of the 
late Prof, (janz regarding experiments whieh he inade. Accepting them as 
eutireJy reliable, although thelr reliability is qiiestloned by defendant's coun- 
sel, I cannot flndi that they are of any materiallty In this case. Whether or 
not the devices of the Homsby & Anger patent would, under certain con- 
ditions, spit flre, or whether the Cartwright device would always eorrectly 
indicate, under ail conditions, becomes quite Immaterlal on that question, in 
tlie light of the languuge used in the claims, and the reasous why such lan- 
guage was so used. 

It foUows, therefore, that the bill must be dlsmissed, wltb costs. 

Hervey S. Knight and George L. Wilkinson, both of Chicago, 111., 
and CHfford E. Dunn, of New York City, for appellant. 

Guy Cunningham and Fish, Richardson & Neave, ail of Boston, 
Mass., for appellee. 

Before BUFFINGTON and WOOLLEY, Circuit Judges. 

PER CURIAM. This bill charged infringement of two patents. 
The court below, in its opinion, held neither of them infringed. The 
plaintiff appealed to this court. The thorough discussion of the art 
and patents in the opinion of the court below leaves little to be said. 
We agrée with its conclusions, summarizing our gênerai reasons 
therefor as follows: 

The mechanism involved is not a safety device, btit merely a time 
saver, whieh visually and automatically tells an inspector that a fuse 
concealed by a sheath protector has been broken, and thus obviâtes 
an examination of the interior of the sheath to see if a fuse is blown. 

[1] The device made under the Hornsby & Anger patent was one 
where the main fuse had a shunt wire of smaller size and less electric 
carrying capacity. We are satisfied that the claims hère in suit were ad- 
dressed to and intended to cover such a device, and that that was in- 
dicated by the îanguage (claim 5) "an auxiliary fuse member of small 
electric carrying capacity," and (claim 6) "a member of small electric 
carrj'ing capacity for normally holding said signal against opération." 
AVe are therefore of opinion that thèse claims do not cover the defend- 
ant's device, whieh, while it employed a small attenuated wire for hold- 
ing its spring, such wire had no electrical connections, and did not, 
therefore, electrically perform the functional part whieh the shunt 
wire of the patent claims did. 

[2] As to the second patent — Horton — we are of opinion the cotirt 
below very properl)^ restricted its claims to the particular device dis- 
closed by the patentée. The art was a well-developed one, and the 
spbere of invention, if any exisfed. was restricted. The validity of 
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the daims was not passed upon by the court below, nor shall we con- 
sider that question, for that court rightly decided that the défendant 
did not.infringe. The patent showed a V-shaped eut in the fuse; 
the patentée placed a transverse connection, the détails of which we 
need not describe, which was fastened at one end to the interior of 
the sheath and at the other to the restrained indicator. The eiïect 
of this connection was to hold the fuse in situ, and when the fuse 
was ruptured the perforated mica sheath at the end of either connec- 
tion, which had been held in place by the fuse, was released. This 
actuated the spring and consequently the indicator. This arrangement 
was one which the patentée makes a matter of substance, saying in 
the spécification: 

"The functlon of the plate B' and a wlre e^ Is to hold the fuso in a central 
position In the casing A against the tension of the spring F. Wlthout tliia 
plate and wlre the tension of the spring F mlght be sufllcient to bend the 
fuse and allow sald spring to move away from the casing when the fuse 
was not burned ont." 

It will thus be seen that the location of the transverse wire at right 
angles to the fuse was a functional élément in the device of the pat- 
entée. The use of the V-shaped eut in the fuse was old in the art, 
and we assume that the location of the transverse wire in engagement 
with the fuse, for the purpose of staying the fuse, was new ; but nei- 
ther of thèse éléments is either physically or functionally présent in 
the defendant's device. It has a Connecting wire, anchored at one side 
of the sheath and at the other on the spring ; but such wire is neither 
transverse nor is it in any way connected with the fuse, so as to in any 
way restrain the movement of the fuse. When burned out by the blow- 
ing of the fuse, it permits the spring to move the indicator, and up to 
that time it holds the indicator in normal position; but up to that time 
it has no attachment to the fuse, and does not serve to keep it in po- 
sition. 

The court below, therefore, was clearly right in holding there was 
no infringement. 



AMBEICAN GRAPHOPHONB CO. y. EMERSON PHONOGBAPH OO. et al. 
(District Court, S. D. New York. December 9, 1918.) 

1. Patents <©=3327 — Invention and Scope — Effect op Pbiob Décisions. 

The vlew entertalned by the courts In the earlier days of the Ufe of a 
patent Is usually a safer guide by which to judge Invention and scope of 
claîms than new and later contentions, which seek to enlarge or defeat 
the Inventor's accomplishment. 

2. Patents <§ï»328 — Vaudity and Infeingement — ^Production of Sound 

Records. 

The Jones patent, No. 688,739, for method of producing sound records, 
was iiot anticlpated by the so-called Johnson prior use, and is valld, but 
not generlc. As so construed, held not infriuged. 

3. Patents iS=170 — Limitation — Piîiojb Abt. 

A patent issued pending application for the one In suit, although on a 
prier application, Is not in the prlor art. 

^=»For other cases see same toplc & KET-NUMBER In ail Key-Numbered Dlgesta & Indexes 
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In Equity. Suit by the American Graphophone Company against 
the Emerson Phonograph Company and Victor H. Emerson for in- 
fringement of claims 1 and 2 of the Jones patent, No. 688,739, for 
production of sound records. Decree for défendants. 

lyivingston Gifford, Ralph L,. Scott, and C. A. L. Massie, ail of New 
York City, for plaintiff. 

Frederick P. Fish and W. Jay Ennisson, both of New York City, 
for défendants. 

MAYER, District Judge. This patent has been the subject-matter 
of considérable litigation, and was adjudged valid in American Graph- 
ophone Co. V. Universal Talking Machine Mfg. Co., and Same v. 
American Record Co., 151 Fed. 595, 81 C. C. A. 139 (January 14, 
1907), and American Graphophone Co. v. Leeds & Catlin Co. et al, 
170 Fed. 327, 95 C. C. A. 511 (April 30, 1909). _ 

The invention, as stated by Jones in his spécification, 

"relates to the commercial production of sound records, and has for its ob- 
ject the production of a nuniber of copies of au original record characterized 
by latéral undulatlons of substantially uniforin depth." 

And he claimed: 

"1. The herein described method of producing sound records, whlch con- 
sists in cuttlng or engraving upon a tablet of suitable inaterial, by nieans of 
the latéral vibrations of a suitable stylus, a record groove of appréciable and 
practically uniform depth and havlng latéral undulatlons corresponding ta 
the Sound waves, next coating the same with a conducting materlal, then 
forming a matrlx thereon by electrolysis, and finally separatlng thls matrix 
and pressing thè same into a tablet of suitable materlal, substantially as 
described. 

"2. The process of producing commercial sound records of the type indleat- 
ed, which consists of first preparing a fiât tablet or disk of soft vrax-lilie ma- 
terlal, then engraving thereon by means of the materlal vibrations of a suit- 
able Stylus a record groove of appréciable and uniform depth and having 
latéral undulatlons corresponding to sound v^'aves, next rendering the sur- 
face thereof electrleally conductive, then forming a matrix thereon by electrol- 
ysis, next separatlng the matrix from the original record disk wlthout the 
use of beat, and finally impressing said matrix into a disk of suitable material 
to form the ultimate record, substantially as described." 

[1] The value of the opinions supra consists, not only in the fact 
that they state the conclusions of the court as to the questions then 
presented, but also that they make clear what it was which the court 
then considered to be a differentiation from and an advance beyond the 
prior art sufïîcient to characterize an invention. 

It is an interesting and entirely human characteristic of patent liti- 
gation that, as time goes on, the owner of the patent seeks to extend 
the scope of its claims as far as possible, while those who seek its 
benefits are constantly contending for a construction which shall nar- 
row that scope. Thus it is, where a patent has once been declared 
valid and a controversy later arises in a suit inter alios, that so much 
argument is presented as to what the court in a prior litigation really 
decided. Where, as in this case, the court wrote many years before,. 
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it is helpful to remember (although not controlling) that the ques- 
tion of invention was looiied upon with eyes wliich saw the art as it 
then seemed. 

Errors, of course, may occur, especially in abstruse arts ; but, speak- 
ing generally, the view entertained by the courts in the earlier days of 
the life of a patent is usually a safer guide with which to judge in- 
vention and scope of daims than new and later contentions, which, 
as the case may be, seek to enlarge or defeat the inventor's accom- 
plishment. 

[2] In the case at bar (except for the Wurth and Johnson défenses 
infra), the record on the question of invention seems to be substan- 
tially the same as that which received such careful considération in 
the reported opinions supra. The claims are, of course, lor a com- 
bination, and plaintifif contends that the great value of the Jones 
process lay in the matrix, and that the act of cutting the original rec- 
ord groove is only one of fîve steps in the complète Jones process. 
The opinion of Judge Townsend, however, in 151 Fed. 595, 81 C. C. 
A. 139, supra, demonstrates that the inventive feature rests in the 
latéral cutting step, which was then regarded as new in the art. The 
resuit was the production in the sound record of latéral undulatory 
grooves of even depth, corresponding to sound waves, and that re- 
suit achieved a notable commercial success. Several extracts from 
Judge Townsend's opinion could be quoted to support the construc- 
tion of his opinion hère stated, but it will suffice to extract the fol- 
lowing observation made in relation to the Young British patent. No. 
1,487, which was then considered the closest référence in the prior 
art: 

"And we conclnde, in the liglit of the prior art, that the changes from Young 
to Jones involved invention, because, inter alia, Jones was practical, Young 
was impractical ; Young was before the public for six years before any 
'skilled artisan' succeeded 'in adjusiing the various éléments so that a flat 
sound record of the type in question could be producod,' and no one i>rior to 
Jones saw that it could be adapted to a practical dls;k record with latéral 
undulations ; there were inhérent objections to the practical production of 
varying depth records, «iilch Jones found did not exist when the known or 
suggested prooesses were applied to laterally undulatiug grooves of even 
depth." 

Indeed, it was in respect of what the District Court described as a 
"step forward," but within limit of a man skilled in the art (i. e., "the 
step by which the groove is eut or engraved by the latéral movement 
of the Stylus, instead of undulations being traced or etched"), that the 
Circuit Court of Appeals differed from the District Court, and revers- 
ed the decrees by which the District Court had declared the patent 
invalid. 

The file wrapper, whose history need not be recited, fully confirms 
the view as to the "step forward," and of several expressions in the 
spécification itself none is more convincing than the statement of 
Jones : 

"For the foregoing rcasons I do not claim niy new process in connection with 
Sound records characterized by vertical irregularities, but limit it to records 
characterized by latéral undulatigns of practically uniform depth." 



AMERICAN GRAPHOPHONE CO. V. EMERSON PHONOGEAPH CO, 577 

When Jones filed his application, the art was familiar with (1) the 
Bell & Tainter, or Edison, type, known as "graphophone" records, and 
(2) the Berliner type, known as "gramophone" records, both of which 
hâve survived in the art. The former, known as "hill and dale," 
are characterized by vertical undulations; the latter, known as "zig- 
zag," by latéral undulations. It was to the latter that Jones devoted 
his attention, and what he accomplished and ail he accomphshed was 
to so eut his groove as to obtain his characteristic latéral undulations 
of practically uniform depth. 

In this case, défendant has presented two défenses, not heretofore 
directly before our Circuit Court of Appeals — the Wurth use and the 
Johnson défense. The former may be passed by as merely expéri- 
mental, and, in any event, of no conséquence in this litigation. 

The Johnson défense has two aspects. It is claimed (1) that John- 
son was prior to Jones, and that Johnson's prior use fully covered the 
Jones invention ; and '(2) that a decree in a suit between the Victor 
Company, as plaintiff, and the American Graphophone Company, as 
défendant (the plaintifï hère), and the Johnson patent, are admissible 
in évidence. 

The decree referred to was the resuit of the opinion of Judge Ray 
in 1911, in Victor Talking Machine Co. v. American Graphophone Co. 
(C. C.) 189 Fed. 359. That decree was affirmed by consent of the 
parties by the Circuit Court of Appeals, 190 Fed. 1023, 111 C. C. A. 
675. The Johnson patent, which was the subject-matter of the de- 
cree, was No. 8%,059, granted to Eldridge R. Johnson August 11, 
1908, which was found to hâve been a divisional application of pat- 
ent No. 778,975. The original application of Johnson was filed on 
August 16, 1898, and the divisional on November 12, 1904. 

That the decree and Johnson patents supra are not admissible is too 
plain for argument ; but the testimony as to the Johnson use is clear- 
ly admissible. Judge Ray, in his opinion, drew a very close line of 
distinction between the Jones patent and the Johnson patent, holding 
the view that they were both valid. The case on this point was so 
debatable that there well might be doubt as to the resuit in the Cir- 
cuit Court of Appeals, if that controversy were reviewed by that court 
on the merits. The question hère, however, is whether the testimony 
of Johnson, and those who corroborate him in varions respects, es- 
tablish under familiar principles that prior use which will defeat the 
Jones patent. 

Taking the Johnson défense testimony at face value, it is apparent 
that Johnson's work went no further than ideas, and the formative or 
expérimental stage, until after the Jones application date. No rec- 
ord produced by Johnson was put on the market until 1900. In 
September, 1896, Johnson, with one Haddon, visited one Du Bois, a 
friend of Haddon. Johnson testified : 

"I explained to Mr. Du Bois substantially what I was seeking to accom- 
pllsh. I asked him if wax surfaces could be electroplated with copper, and 
If such electroplate would be accurate reproductions of the surface of tho 
v.'ax. I told him they must be very accurate. Mr. Du Bois assured me that 
this could be donc. I then gave Mr. Haddon a fragment of one of the wax 
255 F.— 37 
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tablets upon which I had made a record. Mr. Haddoh, after further consul- 
tation with Mr. 0u Bols, brought to my office in 9, fe>v days thé pièce of wax 
record which I had given him^ having sound waves eut with laterally undu- 
lating Unes of even depth on its surface. He had succeeded in making a 
perfect deposit of copper on the fragment of record. I took the record from 
him and carefully separatéd it, the wax from the copper, without Injuring 
either one. I immediately made a careful examination of the sàme copper 
deposit with the strongest magnlfying glass in my possession at that time. 
This observation and examination convinced me that the copper reproduction 
was very accurate, and I knew from that time on that my process could be 
used commereially, and that I could manufacture dise records with laterally 
undulating sound waves of even depth, of a superior quallty to anythlng 
theretofore known in the art" 

This fragment of irregular shape cannot be called a matrix for 
the purposes of this case. 

After 1896 Johnson did nothing until December, 1897. It was not 
until then that he "succeeded in finding an exp€rt" (one Nafey) whom 
he thought "compétent to carry out" his plans. Nafey started to work 
in January, 1898, and the first copper matrix was made about April, 
1898. Duplicata records were not manufactured until about the same 
date. Even then, Johnson said, "the records were not shown indis- 
criminately. A number of people saw them, and I reproduced them 
for a number of people, but it was always confidentially," and, in- 
deed, he made every effort to keep his work secret until 1900. 

Without further référence to the testimony of Johnson and his 
associâtes and friends, it must be concluded that the so-called John- 
son use did not anticipate Jones. One f act, however, is established by 
Johnson's testimony which disposes of any emphasis as to electro- 
plating, and that is as to the gênerai use of the Berliner process for 
reproducing records by the electroplating process; such records hav- 
ing been electroplated and duplicated by the Duranoid Manufacturing 
Company, of Newark, N. J., as far back as 1896. 

[3] Défendants offered in évidence the Clark and Johnson pat- 
ent, No. 624,625, granted May 9, 1899, but applied for prior to the 
date of the Jones application. This is not prior art in this case. 
Autosales Gum & Choc. Co. v. Ryede (D. C.) 138 C. C. A. 648, 222 
Fed. 956, affirmed 223 Fed. 1021, and cases cited. And the motion 
to strike out the testimony in respect thereof must be granted. With 
the record in this situation, the patent in suit must be held valid, and 
this patent must be excluded, and the case thus comes down to the 
question of infringement. 

Emerson, for many years, was in plaintifï's employ, and plaintiff 
urges this fact as having some bearing on the question of infringe- 
ment. So far as this record discloses, Emerson was not guilty of 
any wrongful or improper acts. He availed of existing knowledge 
open to ail the world, and endeavored to devise a process différent 
from that of the patent in suit. This he was fully entitled to do. 
There are, of course, cases when the conduct of employés may affect 
their standing in a court of equity ; but this is not one of them. What 
Emerson did, no one else had done in ail the years during which this 
bénéficiai art was progressing. He adopted what might be called the 
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midway between the vertical and latéral Systems and tilts the cut- 
ting tool at an angle of 45°. What Emerson sought commercially 
was the production of a record which could be played sufficiently 
well for commercial purposes upon ail types of phonograph machines. 
The artistic resuit might not be (and, indeed, is not) equal to that at- 
tained by the Berliner or zig-zag; but Emerson evidently appreciated 
the well-knovvn fact that the majority of the buying public is well 
enough satisfied with pleasing music, and does not concern itself so 
much with that accurate and fine reproduction so necessary to the 
comfort of those gif ted with discriminating ears and trained in artistic 
appréciation. 

His appeal, therefore, was to owners of ail types of machines, and 
I am satisfied that in seeking this field he bas made an honest effort 
not to entrench on the Jones patent. On first impression, it may seem 
that the Emerson angle is a mère évasion; but the testimony of the 
experts and the démonstration of actual playing of the records in the 
courtroom soon make clear that the question of infringement is both 
real and diffiicult. 

Preliminarily, it is important to ascertain whether the Jones pat- 
ent was generic, in the sensé that it covered broadly any process oth- 
er than the hill and dale, up and down, or Edison (as variously call- 
ed), or must be confined to the précise terms of its claims with a 
reasonable range of équivalents. The court and file wrapper history 
concur in showing that, while the Jones patent was a valuable ad- 
vance, it was in no sensé generic. The District Court, on two occa- 
sions (in the Universal and Leeds & Catlin Cases, supra), had held the 
patent invalid, and the resuit, as hereinabove indicated, was that the 
appellate court found the inventive feature, in effect, to be that which 
had to do with latéral undulations. 

The outstanding features of the claims cannot now be modified or 
lightly laid aside. They are (1) a record groove of appréciable and 
practically uniform depth, and (2) having latéral undulations cor- 
responding to sound waves. The word "practically," does not ap- 
pear in claim 1, and is inserted merely by way of safeguard in claim 
2. In effect, in this case, "uniform" and "practically uniform" mean 
the same thing. Further, they are words of limitation, and not of 
description. 

The question, then, is whether the Emerson record groove is of 
uniform depth and has latéral undulations corresponding to sound 
waves, and whether the Emerson has vertical undulations which are 
idle, or which perform no useful function. Ocularly the grooves of 
plaintiff and défendants appear différent. There are variations of depth 
in défendants' groove and vertical undulations in the bottom thereof. 
Défendants contend that thèse différences are caused by the différent 
method and angle of cutting, and resuit in différent aurai impressions 
between a pure Victor or Columbia zig-zag record played on plain- 
tiff 's machine and an Emerson record played on the same machine, 
while, in addition, the Emerson can be well played on an Edison ma- 
chine. Plaintiff insists that the vertical undulations in the Emerson 
record are inert and do not perform any useful function. 
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The following diagrammatic drawings in évidence of models in 
évidence show the grooves and the cutting tool in the three instances 
and will save much verbal description: 
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The Jones undulations are latéral — i. e., confined structurally and 
operably to the side walls — and do not extend to the bottom of the 
groove, and are necessarily of uniform depth, because, as plaintiff's 
expert stated, "what we mean ordinarily by a laterally vibrating tool 
is one which cuts a groove of substantially uniform depth ; the twq 
thoughts go together." Such is not the case with the Emerson groove. 

The Jones latéral undulations are in both sides of the groove alike 
and undulate in absolute parallelism. In the Emerson groove, ac- 
cording to the testimony of Prof. Morris, a highly skilled microscopist, 
on behalf of plaintifï, "there is a correspondence" between either side 
writh the other side, or either side with the bottom, but "there is no 
exact parallelism." It is but fair to add that Prof. Morris character- 
ized the lines as coswerving; "that is to say, ail swung toward thq 
inner part of the dise or ail toward the outer part of the dise to- 
gether ; they were not parallel but they were according." 

With thèse important physical différences (1) in position of cutting 
tool, and (2) in appearance of the grooves under the microscope, came 
the battle of the experts. It is impracticable to go into the many con- 
tentions in détail. Both experts, Mr. Wadsworth and Mr. Dyer, hâve 
lived with the art, and are frank as well as able. Their testimony 
represents their sincère convictions, and I hâve no doubt that a court 
of scientists would be quite as much at variance as they are. I am 
disposed to conclude, however, that the Emerson groove oscillâtes 
vertically to the same extent as it oscillâtes laterally, and that the 
Emerson tool vibrâtes, not in a straight vertical line, nor in a straight 
horizontal hne, but in a single straight oblique line, incidentally low- 
ered and raised while swinging from side to side. When, however, 
it stops at any point of the oblique line of its travel, it stops com- 
pletely, and does not swerve to the side. 

The vertical, or "hill and dale," undulations of Emerson are there- 
fore real, and do perform an active and useful function. Whether 
this conclusion is correct or not, it is at least apparent that the bur- 
den of proving infringement has not been sustained by plaintiff, and 
the situation is, as matter of law, very much like that discussed in 
General Electric v. Sundh, 251 Fed. at page 286, C. C. A. . 

I hâve given little considération to the experiment (the good faith 
of which is not questioned) of the "buffed" matrix and the compari- 
son with the "unbuffed'' matrix. Such experiments occasionally mayl 
be reliable, but, generally speaking, they are full of uncertainties. 
The moment there is departure from the précise device, the controversy 
is diverted. To add to or subtract from a device — especially where we 
are dealing with infinitésimal variations — leads surely to doubt and 
confusion. 

Finally, it is an important, outstanding, and emphatic fact in this 
case that, whether well or badly done, the Emerson record may be 
played on either a hill and dale or zigzag type of phonograph — a re- 
suit which was never before commercially attempted. 

The bill is dismissed, with costs. 
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SMITH V. POWERS. 

In re RUDDY & SAUNDKRS CONST. CO, 

(District Court, N. D. New York. Febniary 3, 1919.) 

1. Bankkuptcy ®=»166(4)— PRErEfiENCE — "Reasonabm; Cause to Believe." 

"Reasonable cause to believe" a debtor insolvent, and that payments 
recelved from him will effect a préférence, is not a mère suspicion or sur- 
mise, but knowledge of facts of a chararter calculated to induce a be- 
lief in the mlnd of an ordlnarily intelligent and prudent business man. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Reasonable Cause.] 

2. Bankbuptcy i@=s>160(4) — Préférence — Reasonable Cause to Believe. 

If a debtor is actually insolvent, and means of knowledge of such in- 
solvency are at hand, and facts are known to a creditor receiving pay- 
ment, which clearly ought to put a prudent business man of intelligence 
on inquiry, he is chargçd with reasonable cause to believe. 

3. Bankruptct <g=159 — Fkaudulent Teansfer or Pkopebty. 

Where a corporation, whicb was hopelessly insolvent, within four 
nw>ntlis prlor to bankruptcy, sold practlcally ail its property and assets, 
disabling itself from continuing its business, and with the proceeds paid 
certain creditors in fnll, Icnowlng such aet would make it impossible for 
the unpaid creditors to ever get anything on thelr claims, and intending 
to accomplish that resuit, such payments constituted transfers with in- 
tent to hinder, delay, and defraud creditors, and under Bankruptcy 
Act, § CTe (Comp. St. § 9651), are recoverable by its trustée. 

4. Bankruptcy ®=5l84(l) — Voidable Transpeks of Pbopebty — Préférence 

BY Insolvent Corporation. 

Under Stock Corporation Law N. ï. § 66, providing that no payment 
made by an insolvent corporation with intent to prefer a creditor shall be 
valid, and Bankruptcy Act, § 67e (Comp. St. S 9651), providing that ail 
transfers by an insolvent within four months prior to bankruptcy, whlch 
are nuU and vold under the laws of the state, shall be nuU and vold, pay- 
ments made to certain creditors in fuU of thelr claims by an Insolvent 
corporation are vold, and recoverable by its trustée. 

5. Corporations «S^S-IS — Unlawful Transfeb by Insolvent Corporation — 

Bona Fide Pubchaseb. 

A creditor, receiving payment in full from an insolvent corporation, 
which eflfected an unlawful préférence, under Stock Corporation Law N. 
Y. i 66, is not given the status of a purchaser for value without notice, 
within the exception in the statute, because of the surrender of a guar- 
anty of his debt by a third person, especially where the guarantor was 
président of the corporation and made the payment in its behalf. 

6. GuARANTY <S=>59 — Discharoe of Guarantor — Payment by Principal. 

To diseharge a guarantor, payment by the principal must be a légal and 
valid one. 

At Law. This is an action brought by George K. Smith, as trustée in 
bankruptcy of the Ruddy & Saunders Construction Company, a bank- 
rupt, against Thomas F*. Pow^ers, to recover of him the sum of $18,824.- 
15, besides interest, paid by said Construction Company to said Powers, 
or to his duly authorized agent, in payment of certain notes of said 
Company given to or held by said Powers and amounting to $13,824.- 
15, and in payment for certain légal services rendered by said Powers 
to said Company, amounting to the sum of $5,000, and which payments, 
it is claimed, were made within four months of the filing of the pé- 
tition and adjudication in bankruptcy and under circumstances which, 

®::::DFor other cases see same topic &. KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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and with sucli knowledge on the part of said Powers, as entitles the 
plaintiff to recover such sums so paid, with interest. Decree for 
plaintiff. 

Danforth E. Ainsworth, John N. Carlisle, and C. B. SulHvan, ail of 
Albany, N. Y., and D. G. Atkins, of Kingston, N. Y., for plaintiff. 

Edward Murphy and John T. Norton, both of Troy, N. Y., for de- 
fendant. 

RAY, District Judge. This action was tried before this court with 
a jury, and the jury, in answer to written questions submitted to it, 
found that at the time the Ruddy & Saunders Construction Company 
paid by its check to Thomas F. Powers the several sums of money 
shown by the évidence to hâve been paid in February and March, 
1916, aggregating in amount the sum of $18,824.15, said Ruddy & 
Saunders Construction Company was insolvent, or that its insolvency 
was imminent, within the meaning of the state statute. The court 
had found and held as matter of law under the proof that when such 
payments were made the said company was insolvent within the mean- 
ing of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 544 
[Comp. St. §§ 9585-9656]). This court now finds the above-stated 
facts in accordance with the finding of the jury and its own holding 
on such trial. 

The court submitted the following question to the jury, and it 
disagreed, so that no answer was obtained, viz. : 

"Were the payments made by the Ruddy & Saunders Construction Company 
to Thomas F. Powers In February and March, 1S)16, and made by checks 
of the said company, signed by the De Lees, or by De Lee and Saunders, and 
which were made on notes aggregating about ?13,824.15, made by the ofiicer 
of the company making the payment, with the iutent on his part of givlng a 
préférence to said Thomas F. Powers; that is, with the intent of enabling the 
said Powers to obtain and retain a greater pereentage of his said claira on 
the notes against the company than other creditors of the said company of 
the same class would reçoive?" 

The following question was submitted to the jury, and it agreed 
on and reported an affirmative answer thereto, viz. : 

"M^ere the payments made by the Rnddy & Saunders Construction Com- 
pany to Thomas F. Powers in February and Mardi, 1916, and which were 
made by the check or checks of said company, signed by the De Lees, or one 
of them, and given in payment of the bit! of Powers for légal services, 
amounting to $5,000, made by the officer of the company with the Intent on 
his part of givlng a préférence to said Thomas F. Powers ; that is, with 
the intent of enabling said Powers to obtain and retaln a greater pereent- 
age of his said clalm of S.5,000 for légal services than other creditors of said 
company of the same class would recelveï" 

It is seen that the jury drew a distinction between the payments 
made on notes and those made on account of légal services, and were 
disagreed as to the first and agreed as to the latter. The notes referred 
to were given as follows for the following amounts, viz. : 

June 1, 1915, note $8,610.00 

January 5, 1916, note 2,000.00 

January 19, 1916, note 1,961.00 

January 2G, 1916, note 800.00 
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The payments on said notes were made as follows: February 8, 
1916, $1,001.70, and February 29, 1916, $12,822.45. 

The légal services were rendered at various times after the organ- 
ization of the company, but the payments were made as follows, viz. : 
March 1, 1916, $4,000; and March 2, 1916, $1,000. It is seen there 
could not, probably, hâve been much change in actual conditions be- 
tween February 29, 1916, when the last payment on notes was made, 
and March 1, 1916, when the large payment on légal services was 
made; but, of course, much information might hâve been obtained in 
one day, or two days, or even in a f ew hours. In f act, there was no 
substantial change in conditions between the 29th day of February, 
1916, and the 2d day of March, 1916. Powers knew March 1 that 
he had received from the now bankrupt $12,822.45 on the 29th of 
February, and knew of the other payments which preceded the final 
one of March 2, 1916. 

The following question was also submitted to the jury for answer, 
viz. : 

"At the time of tlie several payments of money by the Ruddy & Saunders 
Construction Company to Thomas F. Powers, the défendant hère, in February 
and March, 1916, amountlng to $18,824.15, did said Powers hâve reasonable 
cause to believe that such payments (that is, tlie payment of such sums et 
inoney made by checli) and tlie rétention of same by Powers would eftect a 
préférence; that is, enable said Powers to obtain a greater percentage of 
liis debt tUan any other of tlie ereditors of said company of the same class, 
flrst, when checks were given in payment of notes; and, second, when 
cliecks were given in payment for légal services?" 

As to whether or not Powers had such reasonable cause to believe, 
when checks were given in payment of notes, the jury was unable to 
agrée, but the jury found that he did hâve such reasonable cause to 
believe when the checks were given in payment for légal services. Hère, 
again, we hâve the same distinction drawn by the jury between the 
payments on the notes and payments for légal services. 

Another question was and is involved in the case. It was and is 
claimed by the défendant, Powers, that when he made the first loan 
to the company he declined to make it without some sort of security 
for it and other contemplated loans, and that one Patrick E. De Lee, 
who was and is financially responsible, and who was interested in the 
company in a way, agreed to give and did give to him his written 
Personal guaranty of payment of such first loan, and of such loans as 
he should make the company thereafter, and that, when payment of 
the notes was made and completed, he, shortly thereafter, surren- 
dered and canceled such guaranty. This was and is denied by the 
plaintifï, and hence the following question was submitted to the jury, 
but it was unable to agrée thereon, viz. : 

"Did Patrick E. De Lee, at the time he borrowed the flrst money in ques- 
tion hère, $4,000, July 31, 1914, exécute and deliver to Thomas F. Powers, the 
défendant, his written guaranty that he would personally pay and be re- 
sponsible for ail sums of money the said Thomas F. Powers then loaned and 
thereafter might or should loan to the said Ruddy & Saunders Construction 
Company, now bankrupt, and did said Powers thereafter, and after payment to 
hlrn of the several notes held by him executed by said company, in considér- 
ation and because of such payments, surrender such written guaranty to said 
Patrick E. De Lee?" 
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On this question of fact presented by this question I think the proof 
is with the défendant, and I find such written guaranty was given and 
surrendered at the time stated. The légal effect, if any, will be con- 
sidered later. 

The Ruddy & Saunders Construction Company, now the bankrupt, 
was organized about October 20, 1910, and existed under and pur- 
suant to the laws of the state of New York, and had its principal 
place of business at Troy, Rensselaer county, N. Y., but carried on 
and did business in other places, in the construction and repair of state 
roads mainly, if not wliolly, and it purchased machinery, tools, and 
implements for carrying on such work. Mr. Powers, the défendant, 
was and is an attorney at law, residing at Troy aforesaid, and he 
acted as attorney for the said company in regard to its organization 
and its suits, but claims he had nothing to do with the control or man- 
agement of its financial afifairs, and was not acquainted with its finan- 
cial management or condition, and had little, if any, substantial in- 
formation or knowledge regarding same. He insists that he did not 
know of its financial condition, or that it was seriously involved finan- 
cially, before or at the time he received the payments above stated 
and referred to, and claims he had no reasonable cause to believe 
it was insolvent, or that the receipt and rétention of such payments 
by him, or any of them, would resuit in his receiving a greater per- 
centage of his debt or debts and claini or claims than other creditors 
of the said company of the same class would receive. The défendant 
claims he was sick when the payments, or the main ones, were made, 
and that he had not had occasion to inquire into the financial affairs 
or condition of the company, and that nothing had occurred to put 
him on inquiry. 

The plaintifif, on the other hand, insists that the évidence discloses 
such a state of facts as must hâve brought home to his knowledge the 
financial condition of this company, or, at least, must hâve put him, 
as a reasonable man, of not only ordinary intelligence, but of much 
more than ordinary intelligence, and one of légal learning, on incluiry, 
and that he was and is chargeable with the information he actually 
had, and such as he might and would hâve obtained, had he made in- 
quiry. The plaintiff claims that Mr. Powers had to do with and took 
an active part in the organization of this company, and knew its only 
capital was limited to $10,000; that at the dates mentioned he was 
called upon by it to loan it money to carry on its business, and that 
such requests for loans were fréquent between June 1, 1915, and Jan- 
uary 26, 1916, three of them being in January, 1916, and amount- 
ing to $4,761, and when that made June 1, 1915, of $8,610 had not been 
paid ; that Mr. Powers also knew the fact that the company had no 
crédit with the banks, and had been denied loans by the banks in 
Troy and Albany ; that Mr. Powers knew that one or more of thèse 
loans made by him was sought and made to enable the company to 
meet its pay roll ; that in at least one instance the company was sued, 
and Mr. Powers had to do with the settlement of the suit; that the 
défendant, Mr. Powers, had such knowledge of the financial condition 
of the company that he refused to make to it the loans of money re- 
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quested without the personal obligation and security of the f ather of 
some of those composing the company and with whom he was on terms 
of friendly intimacy; that in the wiriter and spring of 1916 Mr. Pow- 
ers several times requested, and even demanded, payment of the 
moneys due him; that bis account for légal services alone had then 
run up to some $5,000; that Mr. Powers knew, when he was demand- 
ing payment, that the company had not theretofore been able to pay 
either the notes or account for services, and that the payment of such 
large sums of money in such quick succession must put a heavy finan- 
cial burden and drain on the corporation, and that his insistence show- 
ed a distrust of and lack of confidence in its financial ability, soundness, 
and responsibility ; that a little inquiry would hâve disclosed thé en- 
tire situation, and would hâve shown what was the fact, that to make 
thèse payments and others which were made the company was selling 
substantially ail of its disposable property, machinery, tools, claims, 
and accounts, including the money which had been reserved by the 
state as security for the soundness of work donc for it, and was in 
fact disabling itself from doing further business, and that in this way 
it had reduced its only remaining assets to about $5,000, and left over 
$30,000 of its indebtedness unpaid and unprovided for. 

The évidence shows, and I must find, that this company did dispose 
of its property as stated, and did pay certain of its creditors, not in- 
cluding Mr. Powers, to the amount of over $20,000, to the exclusion 
of others, and that at the time of its bankruptcy its only property re- 
maining did not exceed $5,000 in value, and that its then remaining un- 
paid and unsecured indebtedness was in excess of $30,000. That the 
corporation was insolvent, and knew it was insolvent, within the mean- 
ing and intent of section 66 of the Stock Corporation Law of the 
state of New York (Consol. Laws, c. 59), and within the meaning and 
intent of the national bankruptcy Act, is fully established by the évi- 
dence and beyond controversy. It is also fully shown that the offi- 
cers of this company intended, when the payments to Mr. Powers and 
others were made, and when it so disposed of its property and turned 
the same into money, to pay certain of its creditors in full to the ex- 
clusion of other of its creditors of the same class. This intent was 
carried out. The officers are presumed to hâve intended the natural 
and well-known conséquences of their own acts, knowingly done. 

[1] Reasonable cause to believe is not a mère suspicion or surmise, 
but knowledge at the time of facts of a nature or character calcu- 
lated to induce a belief in the mind of an ordinarily intelligent and 
prudent màn that the payments made would work and efïect a préf- 
érence; that is, facts calculated to induce a belief that the person or 
corporation making them was insolvent within the meaning of the 
law, owing debts he or it was unable to pay in full, and that he, the 
person securing the payments or payment made, was getting his pay 
in full (in this case) when others of the same class would only re- 
ceive a part of their just claims. A person has reasonable cause to 
believe when such a state of facts is brought to his notice and atten- 
tion respecting the afifairs and pecuniary condition of his debtor as 
would lead a prudent business man of intelligence to the conclusion 
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that the debtor was then insolvent, and that the payment then made 
to him (such créditer) would, if retained, operate to give him a greater 
percentage of his debt than other creditors of the same class would 
receive. 

[2] If a person or a corporation is actually insolvent (witliin the 
meaning of the law) when a payment or payments are made to one 
or more creditors to the exclusion of others, and the means of knowl- 
edge of such insolvency are at hand and ascertainable on reasonable 
inquiry, and such facts and circumstances were known to the créd- 
iter receiving the payment as clearly ought to hâve put a prudent 
business man of intelligence on inquiry, he is charged with reason- 
able cause to believe if it also appears that he might, by reasonable 
activity and inquiry in informing himself, hâve ascertained the fact 
that the receipt and rétention of such payment would operate to give 
him a greater percentage of his claim than other creditors of such 
debtor of the same class would receive. There must be either actual 
knowledge, or knowledge of such facts and circumstances as would 
put a reasonable man of ordinary intelligence on inquiry under cir- 
cumstances where, if he did inquire, he might and probably would 
obtain the necessary knowledge. The above statements as to the law 
are sustained by the f ollowing cases, and others : Grant v. National 
Bank, 97 U. S. 81, 24 L. Ed. 971 (under act of 1867) ; Nichols et al. v. 
Farmers', etc., 225 Fed. 689, 140 C. C. A. 563 ; Brookheim v. Green- 
baum (D. C.) 225 Fed. 635, affirmed 225 Fed. 763, 141 C. C. A. 89 (C. 
C. A. 2d Circuit); Rosenman v. Coppard, 228 Fed. 114, 142 C. C. A. 
520 (C. C. A. 5th Circuit, citing Grant v. National Bank, supra); 
Aronin v. Security Bank of N. Y., 228 Fed. 888, 143 C. C. A. 286; 
In re States Printing Co., 238 Fed. 775, 151 C. C. A. 625; In re 
Gaylord (D. C.) 225 Fed. 234. 

We are led to inquire, therefore, in determining whether or not 
Mr. Powers had reasonable cause to believe that the corporation was 
insolvent, and that the receipt by him of the moneys paid on the notes 
and account for services and the rétention thereof would operate to 
give him a greater percentage of his claim or claims than other cred- 
itors of the Company of the same class would receive, just what knowl- 
edge the évidence shows he did hâve and what the circumstances and 
surroundings known to him were. He drew the incorporation pa- 
pers of the Ruddy & Saunders Construction Company, and knew the 
amount of its capital stock paid in, and that it was $10,000 only. He 
knew the business in which the company was engaged, and that the 
purchase of machinery, tools, etc., was necessary to carry on that 
business. He was friendly with the De I_ees, who were interested 
therein, and had donc business for at least one of them, the father. 
He knew that the company had trouble at the bank where it was 
doing or had donc business, and could not obtain crédit there, as it 
desired at least, and that it came to him for loans of money aggregat- 
ing at least $13,000, and which loans were made at différent times and 
in varions sums, and that they were not paid when due, and that 
some of the later loans were made after a demand for payment of 
prior loans, which request for payment had not been complied with. 
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He knew there were eight or ten banks in the city of Troy alone. 
The défendant says the first loan he made to this construction Com- 
pany was July 31, 1914, for $4,000, and says of his talk with De Lee 
when the loan was made : 

"I thlnk he said somethlng about hnving some trouble with the bank ; tlmt 
Is the reason he wanted to borrow it. * * • I haven't any distinct recol- 
lection. He had asked for souie loaiis, I think it was, and they had refused to 
loan him to the extent he wanted." 

This was, of course, notice that this company could not get a loan 
of $4,000 at the bank where it had donc business. Mr. Powers made 
no inquiry at this time into the financial condition or situation of the 
company, but did exact a paper from the father pledging his individ- 
ual crédit for not only that loan, but any subséquent loans he might 
make the company, and says that De Lee, the father, stated that — 

"'He had some trouble with the bank, and he said he had to raise money 
to carry on his business, and they got money from time to time from the 
State, and he would pay ofC this indebtedness just as he had been In the habit 
of paying them off at the bank." 

For that loan, made July 31, 1914, Mr. Powers took the note of 
the company, also the separate gtiaranty signed by the father. Mr. 
Powers says he supposed the company was getting estimâtes from the 
state from time to time. May 12, 1915, Mr. Powers loaned this com- 
pany $2,500 more, and June 12, 1915, $3,000 more, making a total of 
$8,500. Mr. Powers says that, instead of paying him as the company 
received estimâtes from the state, it borrowed this additional money, 
and that when he made the loans he made no inquiry as to the assets 
or afïairs of the company. Mr. Powers further says that in January, 
1916, he asked Mr. P. E. De Lee for payment, and that at that time 
the company was owing him the $8,610 note and nearly $5,000 for 
services; the last charge for services to make up the $5,000 having 
been made January 13, 1916. Mr. Powers says De Lee said they 
would pay him soon, but that he made no further inquiries. A few 
days later the company borrowed $2,000 more, and he made no in- 
quiries. Within four days thereafter Mr. Powers loaned the company 
$1,000 more, and he made no inquiries. Then January 24, 1916, he 
loaned the company $800 more, the prior loans not having been paid, 
and he made no inquiries. Then February 1, 1916, Mr. Powers loan- 
ed the company $1,000 more, and made no inquiries. Mr. Powers 
says on one of thèse occasions De Lee said he wanted the money for 
pay rolls for the men, but he did not ask what he wanted it for on 
other occasions. The payments on notes between February 8, 1916, 
and February 29, 1916, aggregated $13,824.15, and those on légal serv- 
ices were made March 1, 1916, $4,000, and March 2, 1916, $1,000. 
Mr. Powers says he was confined to his room when the payments were 
made as does his stenographer, and that she indorsed the checks and 
deposited them to the crédit of Mr. Powers. Mr. Powers says he 
was informed of the payments the same day when made, or the next 
day, and hence he had no talk or communication with the one making 
the payments. 
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There is nothing to contradict this testimony, and hence there is no 
évidence of knowledge gained by Mr. Powers at the time the pay- 
ments were made. On this branch of the case his knowledge must 
be found from what had transpired before that time. In addition to 
what has been stated, it appears that Mr. Powers, during ail this time 
from the organization of the company, had been its attorney in ail 
its litigated suits, and had paid and settled one suit on a claim on a 
money demand against it. It is insisted by the plaintiff that thèse 
friendly relations between the parties, coupled with the relation of at- 
torney and client, the loans of money as stated under the circumstances 
stated and for the purpose named, so far as appears, and the fact 
that this indebtedness had increased or run up to $18,000 without pay- 
ment of any part, and the further fact that the company had been 
sued on at least one money demand, show that Mr. Powers, as an 
intelligent man and attorney, was put on inquiry — was put in pos- 
session of knowledge of facts and circumstances which called upon 
him to make inquiry and which indicated financial embarrassments. 

It seems improbable and almost incredible that Mr. Powers, con- 
sidering the friendly relations, the close relations of attorney and 
client, and fréquent requests for loans without any payment, would 
make thèse large and fréquent loans of money, and not inquire or be 
consulted about or in référence to the business or financial condition 
of the company. With such relations existing, it would seem not 
only natural, but probable, that the officers of the construction com- 
pany would consult as to its financial and business relations and con- 
ditions with Mr. Powers, its gênerai attorney in ail litigated suits, and 
who was intimate and friendly with some of the members of the 
company. On the other hand, it may be argued that under such cir- 
cumstances the officers of the company would be desirous to conceal 
the actual conditions from Mr. Powers, and would do that, and that 
Mr. Powers, relying on the written guaranty of P. E. De Lee, would 
feel perfectly safe, and not deem himself called upon to make any in- 
quiries whatever, or under any necessity for doing so. 

[3] We come to another question in this case, and one which to 
me seems décisive under the proven facts, and which stand substan- 
tially uncontradicted. 

The indebtedness of the Ruddy & Saunders Construction Company 
was in excess of $70,000 at the time thèse notes and the account for 
légal services due to Mr. Powers. were paid. Its total assets of every 
name and nature, kind, and description did not exceed $40,000 or 
$45,000 in value. The company was insolvent in fact; that is, its 
property and assets of ail kinds was insufficient by more than $25,000 
at any fair valuation to pay its indebtedness, and it had been doing 
business at a loss. It was owing thousands of dollars on notes and 
other demands past due, which it was unable to pay. Some, if not 
ail, of the notes due Powers were past due, and demand of payment 
had been made, and payment had not been made, although promised. 
To do and continue business it was necessary for this company to 
hâve machinery and tools — we may say, suitable equipment. The 
company, by its officers, knew ail thèse facts. With this condition of 
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affairs existing, and to meet or pay such of its obligations as it desired 
to pay, when paying some of its creditors to the necessa.iy and in- 
évitable exclusion of others of its creditors, this corporation, the now 
bankrupt, collected in everything due it, sold some of the demands due 
it at a considérable discount, sold moneys due it from the state, but 
withheld as security for the soundness of work donc under its con- 
tracts, and also sold and disposed of substantially ail its other personal 
property, including machinery, tools, etc. (it had no real estate), and in 
so doing disabled itself from carrying on its business or performing 
its contracts. It retained some tools, etc., worth perhaps $3,000 to 
$5,000, and allowed some of its employés in one of the down river 
counties to continue wrork for a time, but never paid them. With 
the proceeds of thèse collections and sales the company paid Mr. Pow- 
ers some $18,000, to other creditors, largely friends, about $20,000, 
and left creditors, including about $3,000 of labor claims, entirely 
unpaid and unprovided for. Ail this, this company, through its of- 
ficers and managers, well knew. There was some attempt to claim, 
that it hoped, and even expected, to continue its business, and that it 
expected to perform certain outstanding contracts from which it would 
dérive profits and be able to pay its remaining creditors. The évi- 
dence shows beyond question that the officers and managers of the 
company had no such real hope and no such expectation or purpose, 
but intended to go out of business as it did. I must and do find that 
in so converting its property into money and disposing of it, and when 
it did so, it acted, as did its officers and managers, with the purpose 
and intent of giving a préférence to the particular creditors so paid 
and to the exclusion of those not paid. This was the direct and in- 
évitable and well-known effect and conséquence of what the company 
and its officers and managers did. 

Section 67e of the Bankruptcy Act of 1898, as amended (Comp. St. 
§ 9651), provides as follows : 

"That ail conveyanees, transfers, assignments, or Incumbrances of his 
property or any part thereof, made or given by a person adjudged a bank- 
rupt under the provisions of this act subséquent to the passage of this act and 
withln four months prier to the flling of the pétition, with the Intent and 
purpose on his part to hinder, delay, or defraud his creditors, or any of them, 
shall be null and void as agalnst the creditors of such debtor, exeept as to 
purchasers in good faith and for a présent fair considération ; and ail prop- 
erty of the debtor conveyed, transferred, assigned, or incumbered as aforesaid 
shall, if hé be adjudged a bankrupt, and the same is not exempt from exécution 
and iiability for debts by the law of his domicile, be and remain a part of 
the assets and estate of the bankrupt and shall pass to his sald trustée, whose 
duty it shall be to recover and reclaim the same by légal proceedings or other- 
wise for the beneflt of the creditors. And ail conveyanees, transfers, or 
incumbrances of bis property made by a debtor at any time within four 
months prior to the filing of the pétition agalnst hlm, and while insolvent, 
which are held null and void as agalnst the creditors of such debtor by the 
laws of the state, territory, or district in which such property is situate, shall 
be deemed null and void under this act agalnst the creditors of such debtor 
if he be adjudged a bankrupt, and such property shall pass to the assignée 
and be by him, reclaimed and recovered for the benefit of the creditors of the 
bankrupt. For the purpose of such recovery any court of bankruptcy as here- 
inbefore defined, and any state court which would bave had jurisdiction if 
bankruptcy had not intervened, shall hâve concurrent jurisdiction." 
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[4] It is claimed by this plaintiff that thèse transfers of its property 
made by the company with the intent stated were and are void under 
the provisions of section 66 of the Stock Corporation LaW of the 
State of New York, and that the plaintiff may recover same under the 
provisions of section 67e of the Bankruptcy Act, above quoted, ex- 
pressly that part wherein it is provided as f ollows : 

"And ail conveyances, transfers, or incumbrances of his property made at 
any time withln four months prlor to the flling of the pétition agalnst Um, 
and whjle insolvent, which are held null and void as against the creditors 
of such debtor by the laws of the state, territory or district in which such 
property is situate, shall be deemed null and void under this act against the 
creditors of such debtor if he be adjudged a banltrupt, and such proiierty 
shall pass to the assignée (trustée) and be by him reclaimed and recovered for 
the benefit of the creditors of the banlsrupt." 

If thèse transfers of money to thèse creditors, or those made to the 
défendant Thomas F. Powers by this company in payment of notes 
and the account for légal services, were and are void under the pro- 
visions of section 66 of the Stock Corporation Law of the state of 
New York (Consolidated Laws of N. Y. 1909, vol. 5, p. 5782), then 
the plaintiff, as trustée in bankruptcy of the now bankrupt company, 
may reclaim and recover the same for the benefit of the creditors 
of such bankrupt, unless the surrender by Powers of the written guar- 
anty above referred to, after the payment of such notes and accounts, 
opérâtes to defeat such right of recovery. Section 66 of the Stock 
Corporation Law, so far as necessary to recite same hère, reads as 
f ollows : 

"No conveyance, assignment or transfer of any property of any such cor- 
poration [one that has refused to pay any of its notes or other obligations, 
when due, in lawful money] by it or any offlcer, director or stocUholder thereof, 
nor any x>aym«nt made, judgment sufCered, lien created or security given by 
it or by any officer, director or stockholder when the conwration is insolvent 
or its insolvency is imminent, with the intent of giving a préférence to any 
particular créditer over other creditors of the corporation, shall be valid, ex- 
cept that laborers' wnges for services shall be preferred clainis and be en- 
titled to payment before any other creditors out of the corporation assets 
in exeess of valid prior liens or incumbrances. * • * Every person re- 
ceiving by means of any such prohibitcd act or deed any property of the cor- 
poration shall be bound to account therefor to its creditors or stocUholders or 
other trustées. ♦ ♦ * Every transfer or assignment or other act done in 
violation of the foregoing provisions of this section shall be void." 

Under the provisions of section 67e of the Bankruptcy L,aw (30 
Stat. 564, and 32 Stat. 800), and those of section 66 of the Stock Cor- 
poration Law of the state of New York, above quoted, it is immaterial 
what the intent and purpose of Mr. Powers was, and whether or not he 
knew of the insolvency of the construction company, and had reason- 
able cause to believe the receipt and rétention by him of the payments 
made would operate as a préférence. Grandison v. Robertson et al., 
231 Fed. 785, 790, 145 C. C. A. 605, 610 (C. C. A. 2d Circuit). The 
Circuit Court of Appeals said and held : 

"It is to be observed that under the Banliruptcy Act a preferentlal payment, 
to be voidable, must hâve been received by one who had 'reasonable cause to 
believe' that it would effect a préférence ; whlle under the New Yorls Stocli 
Corporation Law the invalidity of the payment is not made to dépend upon the 
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knowledge. of the one recelvlng the payment that It Is a preferential payment, 
or upon his having reasonaWe cause to believe that it is a preferential pay- 
ment. It, dépends upon whether tlie corporation or its officers in making the 
payment did so with the ihtent of glving a préférence to any particular credl- 
tor over other creditors. Under the New York statute the invalidity of the 
payment is conditioned on two facts: (1) The corporation must hâve been at 
the time of payment insolvent, or its insolvency must hâve been imminent. 
(2) The payment must hâve been made (not received) with the intent of glv- 
ing a préférence to a particular creditor over other creditors of the corpora- 
tion." 

When the payments to Powers were made, the Ruddy & Saunders 
Construction Company was hopelessly insolvent, and it and its officers 
and managers well knew the fact, and the payments were made to Mr. 
Pow^ers with the intent and purpose on the part of said company and 
its officers and managers making the payments of giving a préférence 
to that particular creditor over other creditors of the corporation. It 
is immaterial on this branch of the case what the knowledge or intent 
of Mr. Powers was. 

[ 5 ] Did the surrender, af ter the notes were paid, to Mr. Patrick 
E. De, Lee of his written guaranty, held by Mr. Powers, operate in 
any way to defeat recovery by this plaintiff? The notes were not in- 
dorsed by Mr. De Lee, or by any one. The guaranty was a separate 
written instrument, and read as f ollows : 

"For value received I guarantee the payment to Thomas F. Powers of ail 
loans now or hereafter made by him to the Euddy & Saunders Construction 
Company." 

It was signed by Patrick E. De Lee. 

The Stock Corporation Law referred to aiso provides : 

"No such conveyance, asslgnmcnt or transfer shall be void in the hands of 
a purchaser for a valuable considération without notice." 

The défendant, Mr. Powers, cites Perry v. Van Norden, 192 N. Y. 
189, 84 N. E. 804, as authority for the proposition that, having sur- 
rendered this written guaranty after payment of the notes, he has lost 
his security in considération of other property transferred to him by 
the insolvent corporation, and that he cornes within the status or po- 
sition of "a purchaser for a valuable considération without notice." 

In Perry v. Van Norden, supra, the trust company, défendant, held 
three notes of a hat company, not due, ail indorsed by one F., who was 
and continued to be perfectly responsible fînancially. The hat com- 
pany deposited $1,000 cash with the trust company and borrowed 
$3,000 of it on its promissory note, secured by an assignment of cer- 
tain of its assets and accounts. With the $4,000 it then paid and took 
up its notes first mentioned before due, and by such act released the 
indorser on the notes, as they were never presented for payment 
or protested. By and because of this transfer of such assets and ac- 
counts the hat company became insolvent and was thrown into bank- 
ruptcy, and the trustée sued the trust company to recover the value 
of such accounts and assets so transferred. The Court of Appeals 
said: 



SMITH V. POWEES 593 

**We hâve doubts whether the intent of the hat compaiiy in this transaction 
was to prefer tlie appelhint [the trust company]. 'L'he latter was not affecteti 
by the exchange so long as tlie indorser was responsible. Tlie object and 
resuit of what was done was doubtless the protection and relief of the In- 
dorser." 

The court also held that the trust company — 

"did not at the times meutioned know or liave cause to believe that said com- 
pany [hat company] was insolvent, or hâve any knowledge or notice of any 
intent on the part of said company or Its oftteers to give a préférence, nor did 
it hâve any intent to acquire a préférence." 

The court then held that under such circumstances the trust com- 
pany was not subject to the provisions of the statute prohibiting préf- 
érences, but was within the protection of those other provisions en- 
acted for the benefit of purchasers for a valuable considération and 
without notice. The purpose and intent of the hat company is per- 
fectly plain. It was desired to release the indorser, and this was ac- 
complished by a deposit ol $1,000 and the substitution and discount 
with the trust company of the unindorsed note of the hat company 
for $3,000, secured by the assignment of the accounts and assets of 
the hat company and the use of such deposit and proceeds of such new 
note to take up the old notes. By this transaction the trust company 
was secured and the indorser released at the expense of the gênerai 
creditors of the hat company. The liability of the indorser was con- 
tingent only. The notes had not become fixed liabilities against the 
indorser, and he received nothing. As the old notes were surrendered 
and canceled before due, they could not be presented for payment and 
payment demanded, and this was not done, and there was no protest, 
and hence the trust company had lost ail claim against the indorser, 
who took no part in the transaction. The court f urther said : 

"Before this action was commenced ail of said notes taken up as aforesaid 
had become due, and, of course, they were not by the appellant [the trust 
company] presented for payment or protested, and so far as appears the 
indorser t«w.« not a party to tlie trwnmrtion whereby they were taken up and 
protest lost, and no ofCer has been iruide to restore to appellant its originiil 
rights with respect to said notes." 

In the instant case there was no indorsement of the notes and no 
right of protest lost. Nor has there been any loss of right of action 
on the part of this défendant, Powers, against De Lee, who executed 
the guaranty. De Lee has not paid anything, or lost anything, ot 
surrendered any right he had against any one. Certainly Mr. Powers 
gave no considération to the Ruddy & Saunders Construction Com- 
pany, except as he surrendered the notes when paid ; but this does 
not make him a purchaser for a valuable considération without no- 
tice. If Powers became, or came into the position of, a purchaser 
for a valuable considération without notice, it was for the reason he 
surrendered his notes on receipt of the moneys due and unpaid thereon, 
and also surrendered the wiitten guaranty of Mr. De Lee, and by 
sucjx surrender lost ail right of action against him. In other words, 
was there a good and sufficient, or an adéquate, valuable considera- 
255 F.— 38 
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tion given by Powers for such transfer of the money of the corpora- 
tion to him ? 

[6] As a général rule the guarantor is discharged by the payment 
and satisfaction of the debt guaranteed. But to discharge the guar- 
antor the payment must be a légal and a valid one. "But the payment 
Piust be valid and binding in order to release the guarantor." 20 Cyc. 
1475. In Maxfield v. Jones, 76 Me. 135, it was held that where notes 
were paid by a sale of property, and in bankruptcy proceedings the sale 
was declared void ; the considération for the surrender of the notes 
had failed. If the payment is made by giving a forged note in place 
of the original, the guarantor is not released. Bass v. Inhabitants of 
Wellesley, 192 Mass. 526, 78 N. E. 543; Allen v. Sharpe, 37 Ind. 67, 
10 Am. Rep. 80 ; Kincaid v. Yates, 63 Mo. 45 ; Bank v. Buchanan, 
87 Tenn. 32, 9 S. W. 202, 1 L. R. A. 199, 10 Am. St. Rep. 617. So, 
îf the payment is made with the obligation of one under such a disa- 
bility that the new obligation cannot be enforced, the guarantor is 
not released. Godfrey v. Crisler, 121 Ind. 203,. 22 N. E. 999. So "the 
payment of the debt by the principal to discharge a debt must be a 
vaïid payment in order to release the guarantor." Winsted Bank 
V. Webb, 39 N. Y. 325, 100 Am. Dec. 435. See 4 N. Y. Annotated 
Digest, 185. In this last case payment was made of six valid notes 
by the giving of six notes which were void for usury, and it was held 
that the indorsers on the original notes were not discharged by such 
payment, although the original notes were surrendered and canceled. 
See, also, Lee v. Peckham, 17 Wis. 383. 

Clearly the payments to Mr. Powers were not valid payments. They 
were made by the construction company in direct violation of law, of 
both the Stock Corporation La.w of New York, supra, and of the 
Bankruptcy Act, which latter déclares, as stated in subdivision "e" of 
section 67, that transfers of property made or given by a person ad- 
judged a bankrupt within four months prior to the fîling of the pé- 
tition, and thèse payments or transfers were so made, with the intent 
or purpose on his part to hinder, delay, or defraud his creditors, or 
any of them, shall be null and void as against the creditors of the 
debtor, except as to purchasers in good faith and for A présent fair 
considération. Thèse payments of money constituted transfers of 
property, and were made with the intent specified, and there was no 
présent considération. 

In addition to the Maine case, cited above, we hâve Engllsh cases 
directly in point. In Petty v. Cooke, E. R. 6 Q. B. 789, the défendant, 
on the face of the note was a maker, but in fact he was surety only. 
The note was paid by the principal, but in bankruptcy proceedings he 
was compelled to surrender such payment. It was held the surety 
was not discharged and was liable to the holder of the note. In Prit- 
chard v. Hitchcock, 6 Man. & Oranger 151, 46 Eng. C. L. R. 149, the 
défendant in a separate agreement guaranteed the payment of two 
bills of exchange. The accepter thereof paid the money due the plain- 
tiff. Later thèse payments were set aside as constituting fraudulent 
préférences. It was held the guarantor was not discharged by such 
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payment, and that plaintiff could recover of the guarantor. The 
court said: 

"Of the fact of money being passed as a paymeut there can be no doubt; 
but I think the plaintifC was at llberty to show that wliat appeared at the 
tlme to be a good and satisfactory payment was pertectly illusory ; that the 
money whlch he had received from W. Hitchcock could not be appropriated 
by him to his own use, but that it belonged to the assignées." 

Stearns on Suretyship (2d Ed.) 136, after stating the gênerai rule 
that payment discharges the surety, says : 

"While this proposition Is self-evldent, yet it must be observed that, in 
contemplation of law, nothing amounts to payment or satisfaction which has 
no value, and If that which is taken in payment is not that which it purports 
to t»e, or the use or rétention of it is prohibited by law, or for any reason be- 
comes a nuUity, then the so-called payment or substitution is not a satisfaction 
of the original contract, and in the absence of actual or construetive waiver 
of thèse inflrmltles in the médium of payment, the original oontract, although 
surrendered, icill be revived, and the liabilitp of the surety or çiiaramtor 
restored." 

In this case the évidence shows, and I find; (1) That Patrick E. 
De Lee was a stockholder in this construction company, and from 1912, 
certainly, down to March 1, 1916, was its président, and signed its 
checks as such, and borrowed money for it of différent banks when 
he could get it, and also of several différent persons, including ail 
thèse loans made by Mr. Powers, for the payment of which latter he 
gave this written guaranty, when unable to borrow further at the 
banks; that Patrick E. De Lee, as président, signed the checks for 
payments down to March 1, 1916, and knew the financial condition 
of the company of which he was président, and of which his son, 
John E. De Lee, was gênerai manager, and its insolvency ; that he knew 
that Mr. Powers was being preferred by the payments made by the 
company to Powers, and intended to prefer him, and also knew that 
he (De Lee) would be benefited by such preferential payments if they 
stood ; and that Patrick E. De Lee was not an innocent party in such 
transactions. 

In the Van Norden Case, supra, the court took pains to state that — 

"So far as ai^ears the Indorser [who was released] was not a party to the 
transaction whereby they [the notes] were taken up and protest lost." 

Just what or how much importance the court gave to this fact it 
is impossible to know, as the Court of Appeals says nothing further 
on that subject; but it is fair to assume the fact stated had to do with 
the décision made and was regarded as important, else the statement 
would not hâve been made. In the instant case, as we hâve seen, 
Patrick E. De Lee, who gave the guaranty, and who, it is claimed, was 
released theref rom, did hâve to do with and was a party to the trans- 
actions whereby the guaranty was taken up or surrendered and de- 
stroyed. However, I do not think this fact necessarily changes the 
légal aspect of the case, as the payments to Mr. Powers were not valid 
payments, and no act necessary to bind Efe Lee on his guaranty was 
omitted, and he remains bound thereby. His knowledge and partici- 
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pation, however, has much to do with the equities of the case. I think 
his participation in the transaction and knowledge of the facts pre- 
vent his claiming that the guaranty became inoperative. When Mr. 
Powers refunds to the estate in bankruptcy the sums received by him, 
he can recover of Patrick E. De Lee, the guarantor, whose rights hâve 
in no way been impaired. Mr. Powers will hâve no difficulty in estab- 
lishing the guaranty, as Mr. De Lee testified he gave it, and that it 
was only surrendered because of the payments made by the construc- 
tion Company to Mr. Powers. 

I am requested to find, not only that Mr. Powers had actual knowl- 
edge of the insolvency of the Ruddy & Saunders Construction Com- 
pany at the time he received such payments, and even before, but that 
his participation in the organization of the corporation and his knowl- 
edge of the amount of its capital stock; knowledge of litigations in 
which he earned $5,000 doing trial work for the company in its liti- 
gations; knowledge of the fact the corporation was unable to obtain 
such loans as it desired at the bank; the fréquent and large loans the 
company obtained of Mr. Powers and his knowledge of the purpose 
of some of them; the fact that such loans were not paid on request 
or demand, but were increased thereafter as stated; the fact that 
his bill for services, and no part thereof, was paid during a term of 
years; his knowledge that the company had once been sued on a just 
and valid claim, which Mr. Powers paid for the company; and his 
knowledge of the fact that when he made the first loan of $4,000 to 
the corporation he declined to make it without the personal guaranty 
of Patrick E. De Lee for that and subséquent loans, which the guar- 
anty itself shows were contemplated — gave to Mr. Powers such knowl- 
edge and information as to the financial status of the corporation as 
would put a man of ordinary prudence and intelligence, saying noth- 
ing of a skilled and experienced attorney, familiar with the law, on 
inquiry, and that if he had inquired, as was his duty, he would hâve 
received and had actual knowledge of the fact that such corporation 
was insolvent immediately before the payments were made, and there- 
fore at the time the payments were made, and that he was and is there- 
fore chargeable with knowledge of such insolvency and of the fact 
that the receipt and rétention of such payments would operate as a 
préférence; that is, operate to give to him a greater percentage of 
his claims than other creditors of the company of the same class would 
receive. 

The difficulty in so finding is that there is no proof that Mr. Powers 
knew of the amount of the indebtedness of the corporation, or that 
it was large, and the proof is he was confined to his room when the 
payments were made, and hence was unable to make inquiries at 
those particular times. Still he knew of each of them within a day 
or two, and his agent, who received the payments, and had authority 
to do so, and to indorse his name on the checks, and deposit same, 
might hâve inquired ; but there is no évidence that she had reason to 
inquire. As I view the case, it is unnecessary to pass on that ques- 
tion. Thèse payments were made by the bankrupt company in direct 
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violation of section 67e of the Bankruptcy Act; that is, first, in vio- 
lation of section 66 of the Stock Corporation Law of the State of New 
York, and, secondly, the transfer of thèse sums of money to Mr. 
Powers in payment of pre-existing debts were made and given by 
this bankrupt company, so adjudged on the 24th day of April, 1916, 
on pétition fîled April 9, 1916, with the intent and purpose on its 
part to hinder, delay, and defraud its creditors, who were left un- 
paid, and Mr. Powers was not a purchaser in good faith and for a 
présent fair considération. The payments were made to a favored 
few of the friends and relatives of the corporation, or its ofïicers and 
stockholders, and to its attorney, who was a close friend of the for- 
mer président, who was the father of other stockholders. It was the 
intent and purpose to pay some in fuU and leave others entirely with- 
out payment, who were equally entitled to considération. To do this 
the corporation stripped itself of ail its available assets and volun- 
tarily disabled itself from doing further business. The careful sélec- 
tion of those who were paid to the exclusion of others plainly shows 
an intent and purpose to so dispose of the property of the corporation 
as to make it impossible for those unpaid ever to obtain payment of 
their claims. 

Coder v. Arts, 213 U. S. 223, 239, 245, 29 Sup. Ct. 436, 53 L. Ed. 
772, 16 Ann. Cas. 1008, very clearly points ont the différence between 
transfers of property, voidable and recoverable by the trustée, because 
constituting préférences, and those void and recoverable because made 
with intent to hinder, delay, or defraud creditors, or some of them. 
The property and assets of a corporation constitute a trust fund ini 
the hands of its officers and directors, first, for properly conducting 
and carrying on its business ; second, for the payment of its creditors, 
and ail its creditors, pro rata, unless some be entitled to préférence ; 
and, third, for payment of the balance, if any, on dissolution to its 
stockholders. This is the gênerai law, and in effect the statute law of 
the state of New. York. This now bankrupt was a corporation sub- 
ject to the applicable statutes, and any designed and intended dispo- 
sition of the money and property of this corporation hy its officers, 
they knowing its insolvency and inability to pay ail creditors, and in- 
tending to put it out of business, contrary to and in violation of thoso 
statutes, for the purpose of paying certain creditors, favored by such 
ofHcers of the corporation, to the exclusion of other creditors, who 
stood on an equa! basis in law and equity, constituted a transfer of 
its property with intent to hinder, delay, or defraud its creditors, or 
some of them, within the meaning of section 67e of the act. If this is 
not so, we bave hère a new kind of fraud on creditors, a new mode of 
disposing of property, which, while it actually hinders and delays, and 
also defrauds, certain creditors, does not constitute a hindering, de- 
laying, or defrauding of creditors, within the meaning and intent of 
the Bankruptcy Act, for the reason it is a new kind of fraud. 

I think the courts ought to be able in affording remédies, to keep 
pace with those bankrupt concerns which seek to évade the provisions 
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of the statu te, when the words and plain intent of the statute cover 
and reach the acts donc. With the création of numerous corpora- 
tions has sprung up the necessity for and the enactment of many new 
statutes defining the duties, etc., of their officers, and defining what 
acts shall be and what shall not be lawful. When acts in violation of 
such statutes are donc hy such officers with intent to hinder and delay 
or defraud creditors, or some of them, such unlawful and injurious 
acts should corne under the terms and words of the statute, wheni 
clearly they come within its intent and spirit. In short, it seems to me 
that a conveyance by a corporation of substantially ail its property, 
after converting it into money, not in due course of its business, but in- 
destruction of its business, to certain favored creditors, to the exclu- 
sion of other creditors, and in violation of the statutes of the state 
forbidding such préférences and transfers, ail being intended, and 
such being the purpose, constitutes a transfer of property made to 
hinder, delay, or defraud creditors. This is the language of the stat- 
ute, and clearly the unpaid creditors to the extent of over $30,000 are 
hindered and delayed in the enforcement of their just claims. I am, 
of course, mindful of the fact that at common law mère préférences 
are lawful, and under the décision of Coder v. Arts, supra, a mère 
préférence is not a hindering or a delaying or a defrauding of credi- 
tors, or any of them. But such is not this case. 

There will be a decree in favor of the plaintiff and against the de- 
fendant for the sum of $18,824.15, with interest on $1,001.70 from 
February 8, 1916, interest on $12,822.45 from February 29, 1916, in- 
terest on $4,000 from March 1, 1916, and on $1,000 from March 2, 
1916, with costs and disbursements to be taxed by the clerk. There 
will be a provision in the decree to the effect that Mr. Powers may 
prove his claims on ail such notes and on the account for services, and 
that his dividend be ascertained as nearly as possible, and that he only 
pay the amount due, less such dividend. 
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THE WANOLA.. 
(District Court, D. Massachusetts. February 26, 1919.) 

JSfo. 1527. 

1. Salvage <S=>9 — Xature op Service. 

Service, Incidental to salvage of cargo, in moving to Boston liull of 
vessel \vrecked on beacti at Point Allerton, held salvage service. 

2. Salvage <S=>30 — ^Amount of Award — Movixg Wrecked Vessel. 

A salvage award of .?,500 made for moving to Boston, from beacli at 
Point Allerton, hull of wrecked vessel worth ^."Î.OOO, incidental to salving, 
undci' contract, the cargo, for whicb service salvor had been pald. 

In Admiralty. L,ibel for salvage by Arnette E. Betts against the 
schooner Wanola ; William Levy, claimant. Decree for libelant. 

George L,. Dillaway, of Boston, Mass., for libelant. 
Goodwin, Proctor & Ballantine and Fitz-Henry Smith, Jr., ail of 
Boston, Mass., for claimant. 

HALE, District Judge. The libelant, doing business under the name 
of Betts Bros. & Co., and as surviving partner, brings this libel for 
.salvage services rendered to the Wanola, a three-masted schooner 
driven on the beach and wrecked in January, 1917, at Point Allerton, 
just outside Boston Harbor. 

At the time of her stranding the schooner was loaded with a cargo 
of coal. The Scott Wrecking Company was employed in salving the 
schooner and cargo; it succeeded in saving a portion of the coal, and 
then stripped the schooner, taking everything that was movable. On 
January 17 the cargo was abandoned to the underwriters. The hull 
was sold at public auction to William L,evy for the sum of $420. hevy 
now appears as claimant. On January 23, under an agreement with 
the underwriters, Betts Bros. & Co. proceeded to save the cargo for 75 
per cent, of its value. The libel allées that they agreed also with the 
représentatives of the owners of the schooner to attempt to save the 
hull of said schooner "on a salvage basis" ; that, in doing the salvage 
service, they employed two lighters, valued at $7,500, and other equip- 
ment, valued at $1,500, and employed three tugs, of a value of $43,000; 
that they now seek to recover $1,500 as the amount agreed upon be- 
tween the parties for the salvage service, alleging also that, even if 
the court should not find such agreement, under the testimony, there 
should be a recovery of as much as $1,500 for the services. 

The answer dénies that any agreement was ever made fixing tlie 
amount of the compensation, or that there was ever any agreement of 
any kind made "concerning the salving of the hull of said schooner 
on a salvage or other basis." It allèges that the work on the vessel was 
■donc under agreement with the owners of the cargo for the benefit of 
the cargo, not for the benefit, or at the request, of the claimant. It 
also allèges that, after the claimant had purchased the schooner in its 
wrecked condition, on the beach, the représentative of the claimant re- 

.®=3For other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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ceived a téléphone message from Betts Bros. & Co. that the schooner 
had floated on the high tide, and asking what should be done with her ; 
that the agent of the claimant requested that they procure a tug and tow 
the vessel to Boston ; that subsequently the schooner was towed to East 
Boston, and left on the flats ; that there was then some 310 tons of 
coal in the schooner; that she lay on the flats for about four days, 
with the coal in her hold ; that on January 20, the libelant, without the 
knowledge of the claimant, toolc the schooner from the flats and left her 
at a coal wharf in Boston where the cargo was discharged, and where 
she lay for about five days while being discharged; that the libelant 
had an agreement with the cargo owners for 75 per cent, of the coal 
recovered from the schooner, the owners to bave the other 25 per 
cent. ; and that, if the libelant is entitled to any services for salvage 
of the schooner, the claimant should be entitled to hâve the value of 
such services reduced by the value of the use of the claimant's vessel, 
at the time the salvage services were rendered. 

It is clear that Betts Bros. & Co. fixed the amount of their charge at 
$1,500, and so notified Levy's agent. The claimant strenuously dé- 
nies that he ever agreed to pay so large an amount. When this sum 
was first mentioned as the value of the services, the claimant replied 
that it was too much. He had purchased the vessel on the beach for 
$420. He urges that he would not be likely to pay so large a sum as 
$1,500 to get her oiï the beach without at least making some effort to 
get the work done for a less sum.. The libelant reUes upon the testi- 
mony of Edward H. Betts, upon a conversation over the téléphone with 
the claimant, and upon a mémorandum in a certain book. Such mém- 
orandum, however, is to the effect only that an agreement was made; 
it does not hear upon the price to be paid for the services. The testi- 
mony of Betts is not convincing. Upon examination of the proofs up- 
on this point, I am of the opinion that the libelant has not met the bur- 
den of proving an agreement that the spécifie sum of $1,500 was to 
be paid for the services. 

[1, 2] It now becomes the duty of the court to détermine what is a 
reasonable award. I think the service must be held to be a salvage 
service ; it was not merely a towage service ; it was not merely a serv- 
ice for expediting the voyage. But, as Judge John Lowell said in 
Baker v. Hemenway, Fed. Cas. No^ 770 ; 

"The Important * * * part of the case is not the naine b.v whieh" the 
services are "to be called, but the amount vvhich shall be deereed." 

See, also, The Rebecca She.pherd (D. C.) 148 Fed. 727, 731. 

The value of the vessel receiving the salvage services was fixed by 
agreement at $3,000. On January 25, Betts Bros. & Co. went to the 
wreck, taking along a lighter and two small tugs, and securing the 
services of a diver. The proofs lead me to the conclusion that the 
greatef part of the service was rendered in saving the cargo. The 
services of the tugs Betsey Ross and Sadie Ross in pulling off the 
schooner towing her to Boston and leaving her on the flats, amounted 
to $110, and has been paid by the claimant. Certain services were, 
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however, rendered for the benefit of the schooner by Betts Bros. & Co. 
with their lighters. The schooner was taken to a place of safety on 
the East Boston flats and grounded there. She lay upon the flats four 
days, during which time the divers worked on her plugging up holes ; 
the hghters of the hbelant lying alongside and pumping. She was taken 
to the City Fuel Company's wharf and discharged ; this took two 
days more ; and, during this time, the divers stood hy to take care of 
any leaks which might develop. When the salvage service was under- 
taken, the schooner was lying in an exposed position, where, in case 
of storm, she might hâve been lost; but it is to be noted that, during 
the time the service was rendered, the weather was good and the 
conditions favorable. 

While salvage is a proper claim, even though the ship was saved in 
the process of saving the cargo, still the fact that the two services were 
rendered as a part of one transaction has some bearing upon the amount 
to be awarded for the salvage of the ship. The libelant has already 
received a substantial sum for salving the cargo. He is entitled, also, 
in my opinion, to some salvage award for salving the schooner. In! 
Daniel v. Cargo of Lumlier (D. C.) 240 Fed. 498, it was held that the 
saving of the cargo was a salvage service, for which the libelants were 
entitled to compensation, but that it was a service of low order, since 
it was incidental to the saving of the vessel. In the case at bar, the 
proofs tend rather to show that the salving of the schooner was in- 
cidental to the salving of the cargo. 

The libelant contends that the award for this service in salving the 
vessel should be at least $1,500. This would be 50 per cent, of the 
value of the schooner. When we take into considération ail the facts 
in testimony relating to the adventure, I think an award of 50 per cent, 
would be grossly in excess of anything warranted by the proofs. 

Upon the testimony, I think $500 a libéral award for the salvage 
services. I therefore fix the amount to which the libelant is entitled at 
$500. For this sum a decree may be entered, with costs. 
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HAMMOND V. S. TUTTLE'S SONS & CO. 
(District Court, E. D. New York. January 16, 1919.) 

WhARVES ®=320(7) SlNKING OF Baege IN Slip — Fatjlt. 

Evidence held not to show that the sinklng of libelant's barge in a 
publiely used slip was due to fault of respondent in placing lier tliere, but 
to her leaking condition causing her to sink whou lier bow rested on tho 
bottom at low tide. 

In Admiralty. Suit by John H. Hammond against the S. Tuttle's 
Sons & Company. Decree for respondent. 

Macklin, Brown, Purdy & Van Wyck, of New York City (William 
F. Purdy, of New York City, of counsel), for libelant. 

S. M. & D. E. Meeker, of Brooklyn, N. Y. (Herbert Green, of New 
York City, of counsel), for respondent. 

CHATPIELD, District Judge. The libelant seeks to recover dam- 
ages for the sinking of the barge Armstrong in a slip outside the draw- 
bridge near the outer end of the Wallabout Canal, which lies just 
north of the Navy Yard in Brooklyn. This slip is immediately up 
the creek from a dumping board in front of which rubbish scows 
are loaded in deep water. Thèse scows and other vessels generally 
seem to use the adjoining slip as a berth while awaiting their tum 
at the piers further up the creek, as well as at the dumping board. 

The libelant's boat, which had shortly before been overhauled, and 
which is said to hâve been used as a grain boat just before the ac- 
cident, and to hâve been reasonably tight, was brought to the creek 
on August 22, 1917. She was intended for the respondent's coal 
yard, and could not be taken up through the drawbridge to the pier 
for unloading that night. The respondent's représentative, therefore, 
directed that she remain below the drawbridge until the next day. She 
was moored alongside of a light scow, which was waiting to get under 
the refuse dump, and remained there during the night. The next mom- 
ing the light scow was moved and the Armstrong was put in the cor- 
ner formed by the drawbridge and the dock. She was there moored 
at a distance of some 10 or 15 feet from the drawbridge and 4 or 5 
feet from the side of the slip. 

The tide table shows that it was high tide around 1 1 :40 in the f ore- 
noon, and the captain of the boat testifies that he was again ordered 
to remain at the berth, as the respondent was not yet ready to unload 
the boat until the afternoon, and that, as the tide went down, the bow 
of his boat rested upon some hard substance, which allowed the stern 
to settle when the small amount of water in the boat ran toward the 
stem, thus tilting her until the water came up over her deck, ran in the 
hatches, and ultimately sent her to the bottom, where only the ex- 
trême bow and the roof over the middle was out of water. 

There is testimony that the berth was used by deep draft vessels at 
ail times prior to and after this accident. Such vessels rested on the 

©=»For other cases see same topio & KEY-NUJ>SCBR lu ail Key-Numbered Dlgests & Indexes 
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mud at lovv tide, and no obstruction has been indicated, except by the 
■évidence as to the tilting of the boat. This is opposed by the testimony 
of the captain himself, to the effect that his boat was aground at the 
bow, and that she settled at the stern until the water came up over 
her decks. 

Unless the boat was leaking, no such twist could be given by merely 
raising the bow, for the boat was afloat for the rest of her length, un- 
less the amount that the bow was raised was much greater than ap- 
pears to hâve been the case in this instance. The only way in which 
the stern could hâve been put under water was by an accumulation of 
water inside the boat. If this had been caused by the shape of the 
bottom of the slip alone, it is difficult to see how the boat could hâve 
remained in the slip over one or two previous low tides, without ac- 
cident. If the injury was caused by some particular obstruction, which 
was close to the shore and over which the barge moved when the light 
scow was taken away, it is difficult to see why the respondent should 
be responsible for such a chance condition in a public or publicly used 
berth. 

But, further than this, the testimony of the respondent's witnesses, 
that the sinking occurred in the morning, that the captain said his boat 
was leaking and was told it would be better to get a tug, that some one 
called with référence to pumping out the barge, and that the boat was 
seen before noon going down, is too strong to be disregarded. 

The libelant has not sustained the burden of proof, so as to show 
that the accumulation of water in the boat, which caused it to settle 
at the stern, was not the resuit of ordinary leaking, or to show that 
the accident was not caused by the captain's mooring his boat so close, 
either to the drawbridge or the side of the slip, that it was resting on 
the bottom at the bow and in deep water at the stern, and that this or- 
dinary strain opened the boat's seams sufficiently to send her stern 
deck under by the leaking then occurring. 

The libel should be dismissed. 



604 255 FEDERAL REPOKTEU 



KAILROAD COMMISSIONERS OF STATE OF FLORIDA v. BURLESON, 
Postmaster General, et al. 

(District Court, N. D. Florida. January 24, 1919.) 

1. Courts <S=3270 — District Court— Résidence of Défendant. 

When a fédéral question is involved, suit is maintainable only in dis- 
trict of defendant's résidence. 

2. Courts <g=>.318 — District Court — Résidence of Défendants — Impropeu 

JOINDER. 

Where i}leadlngs show that a codefendant is not responsible for 
acts complained of, and thiat the suit uiay be maintained agalnst tho 
principal défendant in the district of his résidence, the suit wlU be dis- 
missed as against the défendant improperly joined. 

3. Courts <S==>270— Jurisdictio:^ of Fédéral Courts — Fédéral Question — 

District of Suit. 

A fédéral court is without jurisdiction of a suit against the Postmaster 
General, as administrator of a telegraph and téléphone systetn under 
government control, in a district of which he is not a résident and over 
his objection, to enjoin enforcement of iutrastate téléphone rates estab- 
lished by him, on the ground that his action is in violation of the joint 
resolution authorizing such control. 

In Equity, Suit by the Railroad Commîssioners of the State of 
Florida, against Albert S. Burleson, Postmaster General, United States 
Telegraph and Téléphone Administration, and the Southern Bell Tele- 
phone_& Telegraph Company On objection of défendant Burleson to 
jurisdiction, and motion by Téléphone Company to dismiss. Bill dis- 
missed. 

Dozier A. De Vane, of Tallahassee, Fia., for complainants. 

John Iv. Neeley, U. S. Atty., of Tallahassee, Fia., for respondent 
Burleson. 

W. A. Blount, of Pensacola, Fia., and Fred T. Myers, of Tallahas- 
see, Fia., for respondent Southern Bell Téléphone & Telegraph Co. 

SHEPPARD, District Judge. The complainants' bill, exhibited 
against the Postmaster General and the Téléphone & Telegraph Com- 
pany, asks for a restraining order against the défendants, pendente lite, 
and ultimately an injunction against the défendants, their agents, etc., 
from putting into opération, or from continuing in effect on toll Unes 
of the Southern Bell Téléphone & Telegraph Company, in Florida, on 
any intrastate téléphonie connection, the toll rates and charges pre- 
scribed by the Postmaster General's order No. 2495, or in any wise 
establishing, or attempting to establish, maintain or collect toll charges 
for intrastate téléphonie communication, other than those author- 
ized by the Railroad Commissioners of Florida. 

The jurisdictional averments of the bill show that complainants are 
citizens of Florida ; that défendant Burleson is a nonresident of Flor- 
ida, at présent residing in Washington, District of Columbia; the 

<g==>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexe.! 



RAILEOAD COMMISSIONERS V. BDRLESON 605 

Southern Bell Téléphone & Telegraph Company, a "foreign corpora- 
tion," organized and existing under the laws of New York. 

There is no attempt to define the Telegraph and Téléphone Admin- 
istration, except to say that the Postmaster General has proclaimed 
his opération of the Bell System under that désignation, and this may 
be passed as merely descriptio personae. The complainants do not rest 
the ground of jurisdiction upon diversity of citizenship alone, but, 
after asserting diversity of citizenship and amount involved, aver that 
défendants seek to take the property of their patrons without due 
process of law and in violation of the Fourteenth Amendment; that 
the Postmaster General is assuming to take possession of and operate 
intrastate lines in Florida under régulations and rates prescribed by 
him, in virtue of a resolution of Congress and the proclamation of the 
Président, pursuant thereto, vesting in said Burleson the assumed au- 
thority to supervise and regulate intrastate as well as interstate rates. 

The bill further avers that the resolution of Congress under which 
the Postmaster General was designated for fédéral administration, by 
the Président, limits his authority to government communications and 
censorship, and préserves and continues the law of the state, and au- 
thority of complainants for rate régulation over téléphone lines in Flor- 
ida. 

The United States attorney, on behalf of the défendant Burleson, 
fi.led written objection to the granting of any injunction against the 
latter, because it appears by the bill that he is an inhabitant personally 
and officially of the city of Washington, District of Columbia, and ob- 
jects to being sued in the Northern district of Florida, or elsewhere 
than in the district whereof he is an inhabitant. 

Défendant Bell Téléphone & Telegraph Company answers that it 
is misjoined in the suit, and that no relief can or should be granted 
against it, because of the resolution of Congress and proclamation of 
the Président, pursuant thereto, and the officiai orders of the Post- 
master General assuming exclusive control and supervision of defend- 
ant's System in Florida and designating certain persons therein named 
as the personnel of his administration ; that the Postmaster General 
has taken over the entire System of défendant under the President's 
proclamation, and that the Postmaster General and défendant had en- 
tered into a contract for the control of the properties of défendant, 
the former taking its revenues as earned and paying the operating ex- 
penses, including the compensation of its employés. Quoting a perti- 
nent paragraph in the answer : 

"That on the Ist day of August, 1918, under authority of the resolution and 
President's proclamation, the Postmaster General went Into complète and ex- 
clusive possession and control of respondent's lines. Whlle the employés and 
offlcers of the eompany were eontinued in their iwsitions, they ceased to oper- 
ate the properties on behalf of the respondent; their sen'ices in connection 
with the opération, maintenance, and extension of said lines and properties 
were, slnce that date, exclnsively for the "United States government, conform- 
ably with the orders and instructions constantly and uniformly given by the 
Postmaster General. * * * That, wlien the contract was made with the 
government, provisions were made for the rental to be paid by the govern- 
ment to the respondent for the use of Its properties, and that the respondent is 
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not now, bas not been, and will not be, as long as tlie property Is In tbe 
possession and control of tbe govemment, pecuniarlly interested in tbe rev- 
enues to be derlved from tbe opération of its Unes by tbe govemment." 

The answer further sets up that ail changes and adjustments in 
rates and changes in régulations are exclusively directed by the Post- 
master General, and moves, for thèse and kindred reasons set f orth, 
that it be dismissed from the suit and the injunction be denied. 

Exhibited with respondent's answer is the proposai of the Télé- 
phone & Telegraph Company, and the acceptance by the Postmaster 
General, in which respondent accepts a just compensation for fédéral 
control and opération of the téléphone system taken by the Président 
under the joint resolution, which acceptance includes ail of the télé- 
phone property operated by the Bell System, whether owned or leased, 
except its right to use, during fédéral administration, such portion of 
the office buildings as may be reasonably necessary to provide ac- 
commodations for its corporate organization, and such private use of 
the fédéral téléphone system as it may make on such terms as the Post- 
master General may prescribe. 

Equity rule No. 29 (198 Fed. xxvi, 115 C. C. A. xxvi) provides that 
défenses in point of law, arising upon the face of the bill, may be made 
by motion in the answer; and the objection interposed by the Post- 
master General may be considered as a plea to the jurisdiction. The 
questions will be considered as thus submitted. 

It may be seen from the foregoing summary that the complainants 
hâve proceeded upon more than one ground of jurisdiction. The bill 
discloses a diversity of citizenship as to both défendants, and asserts 
jurisdiction because of the diversity of citizenship, and, secondly, be- 
cause of the fédéral question involved, and avers at length that the 
Postmaster General is attempting to prescribe téléphone rates on in- 
trastate lines of respondent to be substituted for the rates prescribed 
by the Railroad Commissioners of Florida, and that his pretended 
authority to do so is based on the resolution of Congress; that by 
the proviso therein his authority is limited to régulations which may 
eflfect the transmission of govemment messages only, and the issue 
of stocks and bonds ; and that the authority thereby conferred upon 
the Président was not to affect existing laws or powers of the states 
under lawful police régulations. 

It is plain, therefore, that the allégations of the bill invoke a con- 
struction of a law of Gongress, in that whether the Postmaster Gen- 
eral, under the résolution, is invested with power to regulate tolls 
on intrastate lines, or whether it was reserved to the complainants, 
the Railroad Commissioners, under the lawful police régulations of 
the State, dépends upon a construction of the proviso contained in the 
Resolution. That being so, jurisdiction cannot be sustained by reason 
of diversity of citizenship alone. 

[1-3] It is well settled that, where jurisdiction is not founded on di- 
versity of citizenship only, then the défendant may object to being sued 
in any other district than that of which he is an inhabitant. Section 51, 
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Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1101 [Comp. St. § 
1033]). It is long judicially established ihat where the title or right 
set up by the party may be defeated by one construction of the law 
of the United States, or sustained by the opposite construction, it 
involves distinctly a fédéral question (Maçon Grocery Co. v. Atlantic 
Coast Line Railroad, 215 U. S. 501, 30 Sup. Ct. 184, 54 L. Ed. 300), 
and it requires only a fair interprétation of the pleader's case, made 
by the bill, to détermine that the right or relief dépends upon a con- 
struction of the proviso contained in the resolution. A case arises 
under the law of the United States, when it arises out of the impli- 
cation of the law. Maçon Grocery Co. v. Atlantic Coast Line Rail- 
road, supra, and cases cited. It f ollows, therefore, inevitably that the 
Postmaster General may object to the venue of the présent suit, and 
this right to be sued in the district of which he is an inhabitant was 
in no wise afïected by the theory of the bill, that the local officers of 
the téléphone company are his agents, and are at his instance com- 
mitting the wrongs complained of. It is true that it was held by the 
Suprême Court, in Osborn v. Bank, 9 Wheat. 738, 6 L. Ed. 204, that 
if the person who is the real principal, and who is the true source of 
the mischief, by whose power and for whose advantage it is donc, be 
himself above the law, and exempt from ail judicial process, it would 
be subversive of the best-established principles to say that the law 
could not afford the same remedy against the agent employed in doing 
the wrong which it would afford against him, could he be joined in the 
suit. But in that case, as distinguished from this, the principal was 
the state of Ohio, not amenable to process, and hère it is an admin- 
istrative ofïicer of the government, attempting, according to charges 
of the bill, an unlawful usurpation of authority. It was observed in 
the Osborn Case, supra, if the party before the court would be re- 
sponsible, why may not he be restrained from its commission, if no 
other party can be brought before the court. Yet, if the agents of the 
party not before the court would be responsible for the injury, they 
might be restrained if no other party was legally accessible. Upon the 
authority of the décision of the Osborn Case, supra, there are pre- 
sented hère two insuperable diffîculties to jurisdiction: First, the Post- 
master General is a proper party, and may be sued in the proper ju- 
risdiction ; secondly, the answer and exhibits of the téléphone company 
make a complète disclaimer of any connection, by agency or otherwise, 
with the présent fédéral administration of the téléphone lines within 
the jurisdiction of the court. The contract attached as an exhibit to 
the answer supports this contention. It is true that the affidavit of 
Commissioner Blitch, exhibited with the bill, affirms "that, so far as 
déponent knows and has ascertained, there is no supervisor for Flor- 
ida of the properties of the Southern Bell Téléphone & Telegraph 
Company; that in ail other matters relating to the régulation of the 
properties of the Southern Bell Téléphone & Telegraph Company, 
within the jurisdiction of the Railroad Commissioners of Florida, the 
same officiais of the Southern Bell Téléphone & Telegraph Company 
hâve appeared before the Railroad Commissioners of Florida in the 
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same manner since the government control and opération of said prop- 
erties as prior thereto" ; and f urther, in substance, that the Postmaster 
General's order 2495, putting into effect the rate of the former, was 
transmitted to the Railroad Commissioners by J. Eppes Brown, first 
vice président of the Southern Bell Téléphone & Telegraph Company. 

This conduct and représentation of the vice président of the Com- 
pany is not inconsistent, in the view of the court, with the shovving of 
the exclusive control of the government, made by the answer and ex- 
hibits. 

From what is disclosed by the record, it is patent that the Bell Télé- 
phone System, for the time being, is a governmental agency, under the 
control and supervision of the Postmaster General, and the agents 
and employés of the téléphone company in a sensé are loaned to féd- 
éral control, and the company is not responsible for the régulations, 
or attempted régulations, complained of in the bill. 

It follows, therefore, that the Bell Téléphone Company is not a 
proper party to the bill, and as to it the bill should be dismissed. As 
to the défendant Burleson, in the absence of his consent, the court is 
without jurisdiction, and the bill must be dismissed as to him. 
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ZBRBST, Warden V. S. Penitentiary, v. LYMAN. 
(Circuit Court of Appeals, Fifth Circuit. February 10, 1919.) 

No. 3278. 

1. Ceikinal Lavv ig=>1216(2) — Sentence — Successive or Concurrent Terms. 

Wheie a convicted défendant was committed for imprisonment for a 
stated terni on désignation by the Attorney General to a prison in whicti 
lie was at the time serving a sentence from auother court, from ttie time 
the warden received the commitment the sentences ran concurrently. 

2. Ckiminal Law <gs=1216(2) — Sentence — Successive ob Concurrent Tebms. 

Ordinarily two or more sentences run concurrently, in the absence ot 
specitlc provision in the judsinent to the contrary, and this rule applies 
where the convictions were in différent courts. 

Walker, Circuit Judge, dissentlng. 

Appeal from the District Court of the United States for the North- 
ern District of Georgia ; William T. Neuman, Judge. 

Habeas corpus by John Grant Lyman against Fred G. Zerbst, War- 
den of the United States Pentitentiary, Atlanta, Ga. From a judg- 
ment awarding the writ défendant appeals. Affirmed. 

S'ee, also, 247 Fed. 611. 

Hooper Alexander, U. S. Atty., and J. W. Henley, Asst. U. S. Atty., 
both of Atlanta, Ga., for appellant. 

W. Carroll Latimer, of Atlanta, Ga., for appellee. 

Before WAI.KER and BATTS, Circuit Judges, and SHEPPARD, 
District Judge. 

BATTS, Circuit Judge. Pending an appeal from a judgment of 
conviction in the Southern District of California, Lyman, appellee, 
was convicted of another crime in the Southern district of New York, 
and committed to the United States penitentiary at Atlanta. The judg- 
ment of the California court was affirmed (Lyman v. United States, 
241 Fed. 945, 154 C. C. A. 581), and a commitment was issued, re- 
citing the conviction of Lyman; that he had been ordered to be im- 
prisoned in the state penitentiary at San Quentin, Cal. ; that the judg- 
ment was affirmed ; that the Attorney General had designated the pen- 
itentiary at Atlanta as the place of confinement of défendant, and di- 
recting the marshal to deliver Lyman into the custody of the warden 
of the Atlanta pentitentiary forthwith, and the warden to detain him 
for a period of one year and three months, "in accordance with the 
judgment and order." The marshal transmitted this commitment to 
the warden with a letter, to the effect that "I am inclosing y ou offi- 
ciai commitment for John Grant Lyman, to become effective upon 
completion of his présent term." The letter contained a receipt for 
the prisoner, which was signed by the warden and returned to the 
marshal. At the time the commitment was received Lyman was serv- 
ing the New York sentence. Upon the expiration of the 15 months, 
dating from the day of the receipt of the commitment, Lyman sued out 
a writ of habeas corpus. The New York sentence had in the meantime 

<g=3Por other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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expired, but 1 year and three months had not thereafter elapsed. The 
District Judgfe held that the sentences ran concurrently, and that the 
appliqant was entitled to his release. 

[1] After the receipt of the Çalifornia commitment, the warden, 
already in custody of the prisoner, held him under both commitments. 
The time of the sentence having elapsed between the receipt of the 
commitment and the date of the application for the writ of habeas 
corpus,' the only conclusion to be reached by the trial court was that the 
applicant had served the term. The marshal, in sending the commit- 
ment, had stated that "the punishment was to become efifective upon 
completion of his présent term." There is nothing in the commitment 
which indicates a time for the beginning of the punishment, other than 
that the marshal was to forthwith deliver Lyman into the custody of 
the warden at Atlanta. This commitment was the measure of the au- 
thority of the warden, and was properly the basis of the action of 
the District Judge upon the application for habeas corpus. The marsh- 
al had no authority to change the terms of the commitment, or dé- 
termine when the punishment should begin. 

It is argued that it was manifest that the Çalifornia court intended 
that the punishment should begin after the expiration of the term im- 
posed by the New York court. This nowhere appears. It is true that, 
if the original order of imprisonment in the state penitentiary at San 
Quentin had not been changed, the imprisonment could not hâve begun 
until the prisoner had been released from the Atlanta penitentiary. 
But there is nothing to indicate that the court intended to do anything 
other than that which was done. 

[2] It could well be assumed that the court intended, if it can be 
assumed that it had knowledge of the pendency of another sentence, 
that the ordinary efïect should follow. Ordinarily, two or more sen- 
tences run concurrently, in the absence of spécifie provisions in the 
judgment to the contrary. United States v. Patterson (C. C.) 29 Fed. 
775 ; In re Breton, 93 Me. 39, 44 Atl. 125, 74 Am. St. Rep. 335 ; 1 
Bishop, Crim. Procédure, 1327, 1310. This rule seems to apply where 
the conviction is had in différent courts. Ex parte Green. 86 Cal. 427, 
25 Pac. 21 ; Ex parte Black, 162 N. C. 457, 78 S. E. 273 ; Ex parte 
Gaflford, 25 Nev. 101, 57 Pac. 484, 83 Am. St. Rep. 568. The case cited 
by appellant of Hightower v. HolHs, 121 Ga. 160, 48 S. E. 969, if not 
distinguishable by reason of the nature of the punishment, is apparent- 
ly in conflict with the weight of authority. 

It is suggested that if the Attomey General had not designated the 
Atlanta penitentiary as the place of confinement, and the District 
Court for the Southern District of Çalifornia had caused a commit- 
ment to issue upon the original order, the appellee would hâve been 
compelled to serve both sentences fully. If the commitment had been 
différent, and the facts différent, doubtless a différent conclusion would 
be reached. That which the court is called upon to do is to pass upon 
the record as it stands. The Çalifornia court either knew that L)mian 
was in the custody of the warden of the Atlanta penitentiary, or did 
not know of that fact. If it had knowledge of the fact, the commit- 
ment which it caused to be issued would évidence an intention that 
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the sentences should run concurrently. If it had no knowledge of 
that fact, there could hâve been no intention other than that its sen- 
tence should begin forthwith, as directed by the commitment. 

The appellant suggests that error was committed in not permitting 
the California court to amend its judgment. The record contains 
nothing to indicate that the trial court had any désire to make any 
amendment, or that it in any sensé recognized or assumed that any er- 
ror had been committed. 

The applicant has not, as suggested by the appellant, escaped pun- 
ishment because of the technical error. There is nothing to indicate 
that an error has been committed, and the record shows that the pris- 
oner was held under the sentence for the pèriod designated by the 
judgment. 

The judgment of the lower court is affirmed. 

WALKER, Circuit Judge (dissenting). It is quite apparent that 
the above-mentioned commitment order made by the District Court for 
the Southern District of California was not intended to change in any 
respect its previously rendered and affirmed judgment. In specifying 
the place of imprisonment, there was a compliance with the direction of 
the Attomey General. The extent of the authority conferred on the 
Attorney General by the statute under which he acted (10 U. S. Comp. 
St. Ann. § 10547) is to hâve the place of imprisonment changed. He 
is not empowered to make the period of imprisonment différent from 
what it would hâve been if the place of imprisonment designated in 
the judgment of the court had remained unchanged. His exercise of 
the power conferred is not to be given the effect of accomplishing an 
unauthorized resuit. There is nothing to indicate that the above-men- 
tioned letter of the Attorney General, or the commitment order made 
in pursuance of it, purported or was intended to hâve the effect giv- 
en to it by the order appealed from. If the change of the place of 
confinement of the convict had not been so made, his confinement in 
the San Quentin penitentiary could not hâve commenced until he 
was released from confinement in the Atlanta penitentiary under the 
New York conviction. 

Under the facts of the instant case, there is nothing upon which 
to base the conclusion that the sentence on the conviction in California 
was imposed under such circumstances as to make it run concurrent- 
ly with any other sentence. So far as appears, at the time that sen- 
tence was imposed, the convict was not the subject of any other sen- 
tence, imposed by that or any other court. As above stated, the com- 
mitment order made hy the California trial court does not purport to 
make any change in its judgment rendered at a previous term and 
thereaf ter affirmed. To give that order, the writ issued under it, and 
the written statement made by the warden on his receipt of the com- 
mitment writ, the effect of making the period of the convict's confine- 
ment shorter than it would hâve been if the place of confinement had 
not been changed, would amount to making a change in the effect and 
opération of the affirmed judgment which was not authorized, and 
which does not appear to hâve been intended by either the Attorney 
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General or the covtrt making the order of commitment. It was net 
in the power of the warden to make an authorized change in the place 
of imprisonment hâve the further effect of shortening the period of 
imprisonment. 

Under the circumstances of the issue of the Cahfornia commitment 
writ and the receipt of it hy the warden, the latter was thereby au- 
thorized, upon the expiration of the period of the convict's imprison- 
ment under the New York sentence, to retain him in custody for the 
period required by the California sentence. The marshal did not ex- 
écute the writ by arresting Lyman and delivering him to the warden. 
The convict was already in the warden's custody, held under another 
unexpired sentence. In the opinion of the writer, what was donc did 
not hâve the effect of making the convict's confinement in the Atlanta 
penitentiary under the California sentence commence sooner than it 
could hâve commenced if the place of his confinement had not been 
changed. The application of the conclusion just stated to the facts dis- 
closed leads to the further conclusion that when the writ of habeas 
corpus was issued, and when the order appealed from was made, the 
appellee was not entitled to be discharged from custody, because the 
period of his imprisonment under the California sentence had not ex- 
pired ; and that the court erred in ordering his discharge. 



FRICK V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. February 3, 1919.) 

No. 3206. 

1. Public Lands <g=>120 — Suit to Cancei. Patent — Fkaudulent Estrt. 

Evidence licld to sustain a finding tliat a patent to public land was ob- 
tained by fraud, to which défendant, a subséquent purcliaser from the 
patentée, was a party. 

2. PuBuc Lands i©=3l23 — Patents Obtained by Feaud — Damages Recovek- 

ABLE. 

Act March 2, 1896, § 21 (COmp. St. § 4902), liiuiting recovery from the 
patentée of land erroneously patented and which bas passed to a bona fide 
purchaser to the minimum government prlce, does uot apply to patents 
obtained by fraud, and where défendant, who was a party to tlie fraud, 
has sold to a bona fide purchaser, the entire amount he received may be 
recovered. 

Appeal from the District Court of the United States for the Second 
Division of the Northern District of California ; Wm. C. Van Fleet, 
Judge. 

Suit by the United States against W. P. Frick and another. De- 
cree for thé United States, and défendant Frick appeals. Affirmed. 
For opinion below, sec 244 Fed. 574. 

Jordan & Brann, of San Francisco, Cal., for appellant. 
Annette Abbott Adams, U. S. Atty., and Frank M. Silva, Asst. U. S. 
Atty., both of San Francisco, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

^ïssFor other çaess see same toplc & KEY-NUMBER iu ail Key-Numbereû Dlgests & Indexe» 
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HUNT, Circuit Judge. The United States broiight this suit to 
cancel a patent for certain land issued in April, 1908, to B. C. Robert- 
son, for forfeiture of certain money paid by Robertson to the United 
States, and for other proper relief. The land was entered under ap- 
plication by Robertson made in August, 1907, to purchase as timber 
land, under the act of Congress approved June 3, 1878. The ground 
of suit is fraud alleged to consist of false représentations made by 
Robertson in the application and affidavit accompanying the samC, and 
by Frick and Robertson in their dépositions before the land office 
in October, 1907, as to the character and condition of the lands. 

The particular matters pleaded are : That Frick, who was a witness 
for Robertson in making final proof, willfully falsely swore that lie 
had personally examined the land, that it was unfit for cultivation and 
was chiefly valuable for timber, that it was uninhabited and unim- 
proved, that it contained no valuable deposits of minerai, and that 
there were no mining improvements upon it, whereas, the facts, which 
were then well known to Frick, were that the lands were more val- 
uable for minerai than for timber ; that when Frick bought the land 
from Robertson there were placer and quartz mining locations made 
thereon and owned by one Parker, and duly recorded in the office of the 
county recorder of El Dorado county, Cal., where the lands are situ- 
ated ; that there were veins C'Xposed, and that valuable mining improve- 
ments had been made. Frick denied fraud, and pleaded that, since a 
time prior to the institution of the suit, he had had no interest in the 
land. 

Upon trial it appeared that long before the institution of suit the 
land had been sold by Frick to the California Door Company, found 
to be an innocent purchaser for value. The District Court declined 
to cancel the patent, but rendered judgment against Frick for $6,- 
475.95, or $32.50 per acre, which was the full amount received by 
Frick for the land when he sold it. Frick appeals. 

[1] The principal errer assigned is that the évidence was insuffir 
cient to sustain the charges of fraud against Frick. Inasmuch as the 
learned judge of the District Court bas carefully and with detailed 
statement incorporated the most material parts of the évidence in his 
opinion in the record, there is no necessity for repeating it. The sub- 
stance of it was that minerais were found upon the land ; that there 
was a cabin upon part of it, and that mining had been donc upon por- 
tions of the tract for several years ; that the country thereabouts was 
valuable for minerai ; that in 1902, and for a number of years there- 
after, a Mr. Parker and his wife were living upon the land, and that 
Parker had built ditches, run a tunnel, and had mined and panned 
gold; that about 1902 Frick and another person were mining about 
two miles away from the ground, and that they, Frick and one Mauk, 
had talked about Parker having purchased the mine, and the price that 
they had been told Parker paid for the property. There was also 
évidence tending to show that Frick w^as familiar with the property; 
that he had been upon it, and must hâve known that there was a house 
upon it when Parker bought the mine. Mrs. Parker testified to the 
effect that she had lived upon the Parker mine with her husband ; that 
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they owned the mine after 1906, and had made their livîng f rom the 
mine for about eight years; that they had built ditches, employed 
men, and worked the property, and at one time had taken ont over 
$340 in gold in two days; that they had a well and a garden and a 
good cabin. 

The testimony of the défendant himself was far from satisfactory. 
He said that he had been upon the property a year or two before he 
became a witness upon the final proofs made by Robertson; that he 
had had some expérience in mining in that locality, but that it had 
not teen very profitable; that when he was a proof witness, and testi- 
fied that there were no improvements on the property, he did not know 
that there was a house upon it, or that there had been a shaft sunk 
in the ground, or that Mr. Parker was living there. When asked if 
he and his mining partner had not at one time loaned a pipe and 
monitor to Parker to work the mine, witness said : 

"We evidently did. If we dId, I did not know it went on tliis property. I 
was not familiar with it at tlié time. It was quite a distance." 

Again, when asked if he and his partner had not discussed the price 
that Parker paid for the mine, he said : 

"We probably did. That bas passed out of my recollection. I did not know 
that it was on.this property." 

He further testified that Robertson made his final proof about Oc- 
tober 28, 1907, and that he paid Robertson "about $5" an acre for 
the land about nine or ten days thereafter, but that he did not record 
the deed until September 29, 1909. In explanation of how he became 
a witness for Robertson, Frick said: 

"As I reniember the transaction now, Mr. Robertson asked me if I would 
not be a witness ; that he had found some land that was vacant in El Dorade 
county, when he was up there flshing. He said he had one witness living In 
that country. He asked me if I couldn't act as a witness for him, and I said 
certainly I woiild. I knew the land when he described it to me that time, 
becanse I was familiar in that district. I was very happy to act as a wit- 
ness for him." 

He testified that he knew there had been prospecting in that vicin- 
ity, and that he had surveyed the property about 1904, when he had 
found some abandoned cuts thereabouts, but saw no évidence of any 
improvements, and that, if he had seen the cabin on the ground, he 
did not know whether he would pay attention to it, as there were many 
miners' shacks through that country. 

The District Court, after considering ail thèse and other facts and 
circumstances, was fully satisfied that the allégations of fraud were 
sustained, and, as the évidence well warrants such a conclusion, the 
case is to be judged by this court as one where the patent was obtained 
by fraud on the part of Frick. Cooper v, United States, 220 Fed. 
867, 136 C. C. A. 497. 

[2] It is said tliat in no event is the United States entitled to a money 
judgment against Frick except for that portion of the land which 
was more valuable for minerai than for timber "at the time of the 
grant/" and that there were only about 20 acres shown to hâve been 
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of minerai character. To support this contention counsel cite the act 
of March 2, 1896 (29 Stat. 42, 43, c. 39 [Comp. St. §§ 4901^903]), 
to provide for the extension of time within which suits may be brought 
to vacate and annul land patents, and for other purposes. This act, 
however, is not applicable to the présent case, for it has to do, not with 
cases of patents issued as a resuit of fraud, but with those involving 
rights of purchasers in good faith where patents hâve been erroneously 
issued. 

In the récent case of United States v. Whited & Wheless, Ltd., et 
al., 246 U._ S. 552, 38 Sup. Ct. 367, 62 L. Ed. 879, the United States 
brought suit to recover from certain officiais of a dissolved corporation 
the value of certain public lands included in a patent which it was al- 
leged was procured from the United States by the fraudulent con- 
duct of the Company and of its président. The Court of Appeals 
sustained a judgment upon a demurrer to the pétition upon the ground 
that the cause of action stated in the complaint was barred by the stat- 
ute of limitations under section 8 of an act of Congress of March 3, 
1891 (26 Stat. 1099, c. 561 [Comp. St. § 5114]), wherein it was pro- 
vided that suits of the United States to vacate and annul any patent 
heretofore issued should only be brought within five years of the 
passage of the act, and suits to vacate and annul patents thereafter 
issued should only be brought within six years after the date of the 
issuance of such patents. After holding that the omission of language 
barring the right of the govemment to recover the value of lands to 
which a patent had been fraudulently obtained was intentional and de- 
liberate, the court considered the argument made by the appellant to 
the effect that the right of recovery by the govemment is limited by 
section 2 of the act of March 2, 1896, supra, to the minimum govem- 
ment price paid for the land. But the court said : 

"But the act of 1896 deals only with patents 'erroneously Issued under a 
rallroad or wagonroad grant,' and the Umited recovery allowed Is restrlcted to 
cases where It shall appear that such erroneously patented lands hâve been 
sold to bona flde purchasers. That such a statute can hâve no application 
to such a case aa we are conslderlng Is too obvions for comment" 

Fraud on the part of Frick having been established, the lower court 
properly held that the United States could sue Frick for the return 
of the entire value of the land included in the patent obtained through 
his fraudulent représentations. Cooper v. United States, supra; Un- 
ion Coal & Coke Co. v. United States, 247 Fed, 106, 159 C, C. A. 
324. 

Afiirmed. 
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STEWART V. FLORIDA, G. & W. EY. CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. January 20, 1919.) 

No. 3225. 

1. Railroads ©=5151— Bonds — Legality of Issue. 

Where railroad bonds by thelr ternis were valid only when certlfied by 
the trustée, vvho was authorizod to certify them as building and equip- 
ment of the road progressed on certiflcate of tJie président and chlef 
englneer, a certification based only on a certiflcate of the engineer, who 
had ended his employment with the company years before, and who 
stated nothlng as to equipment, held unauthorlzed, and the bonds invalld 
when issued. 

2. Railroads <S=»152 — Right to Bonds — Lâches. 

The failure of a contracting company, claimlng the right to railroad 
bonds for construction work done, to demand thelr issue for 22 years, held 
such lâches as to bar its right. 

3. Railroads <$=>177 — Mortgage — Right of Subséquent Purchaseb to Con- 

TEST Vaudity. 

The purchaser of railroad property, claimlng under an exécution sale, 
may eontest the validity of a mortgage, sought to be foreclosed thereon, 
and alleged to constitute a lien antedating its source of title. 

Appeal from the District Court of the United States for the North- 
ern District of Florida ; Wm. B. Sheppard, Judge. 

Suit in equity by Robert W. Stewart, substituted trustée, against 
tlie Florida, Georgia & Western Railway Company and others. De- 
cree for défendants, and complainant appeals. Affirmed. 

G. H. Brevillier, of New York City, and Fred T. Myers, of Talla- 
hassee, Fia., for appellant. 

W. J. Oven, of Tallahassee, Fia., for appellees. 

Before WALKER, Circuit Judge, and GRUBB, District Judge. 

GRUBB, District Judge. This is an appeal from a decree of the 
District Court, dismissing the bill of complaint, as amended, in the 
above-entitled cause, for want of equity, upon a motion to dismiss. 
The bill was filed for the purpose of foreclosing a railroad mortgage by 
the substituted trustée, and prayed the declaring of a lien on the mort- 
gaged premises, the foreclosure and sale of the railroad, and for di- 
rections to the trustée in the exécution of the trusts imposed by the 
mortgage or trust deed. The Seaboard Air Line Railway Company, 
appellee, was made a party défendant to the bill of complaint, and cited 
to come in and assert any interest it had in the mortgaged premises. 
It was upon a motion to dismiss, filed in its behalf, that the decree 
appealed from was rendered by the District Judge. 

The motion was made upon many grounds. Among them were: 
(1) That the défendant was not the proper party défendant, or not 
sued in its proper corporate name ; (2) that the certiflcate f urnished 
the substituted trustée by the mortgagor company was insufficient au- 
thority to justify the trustée in certifying any bonds under the mort- 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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gage ; and (3) lâches on the part of the owner and holder of the only 
bonds outstanding, in securing their issue and certification by the trus- 
tée. 

The District Judge seems to hâve relied upon the first of the three 
named grounds. If, however, the decree can be sustained upon any 
ground contained in the motion to dismiss, the decree will be affirmed 
on this appeal. 

The original mortgagor corporation was organized by a spécial act 
of the Législature of Florida, approved May 7, 1891 (chapter 4098 
of the Florida Laws of 1891),, as a railroad company authorized to 
construct a railroad from Gainesville to Tallahassee, Fia., with certain 
branches and extensions. Certain land grants were conferred upon the 
corporation by the state. The corporate name was designated as the 
Florida, Georgia & Western Railway Company. By the terms of sec- 
tion 9 of the act : 

"No rights sliall vest under this act imless the construction of said rail- 
road shnll be commenced within ten days, and twenty miles of said road shall 
be completed within one year from the date of the passage of this act, and the 
whole of said main Une siiall be constmcted witliin three years from tlie 
date hereof." 

In June, 1891, a contract for the construction of the railroad was 
entered into with the Interstate Land & Construction Company, by 
which it was to build the road, in considération of the stock, bonds, and 
notes of the railroad company. A mortgage was execiited by the 
railroad company to the Central Trust Company of New York, as 
trustée, on October 21, 1891, which is the mortgage now sought to be 
foreclosed. The road was not built according to the terms of the 
original act of incorporation, and the land grants, at least, if not the 
corporate franchise also, lapsed on May 7, 1894, according to the terms 
of the act, and were subject to forfeiture. 

On May 30, 1895, an amendatory act was approved (chapter 4477 
of the Florida Laws of 1895), by which the original incorporators 
were reincorporated under a new name (Tallahassee Southeastern 
Railway Company), and granted the right to build and operate a 
railroad from Tallahassee to Gainesville, Fia., with extensions, and the 
original land grant was revived. Section 9 of the original act was 
amended by conferring on the new corporation ail the rights vested 
in the old corporation by sections 6 and 7 of the original act, and 
which were then subject to forfeiture by the terms of the original 
act "upon the completion of twenty miles of said road within one year 
from the date of the passage of this act, and the construction of its 
main line from Tallahassee to Gainesville within four years from the 
date hereof" (May 30, 1895). 

A question is made as to whether the effect of the amendatory act 
was to create a separate corporate entity, or merely to change the name 
of the entity created by the original act of 1891. The contention of 
the défendant is that, if it created a new corporation, there was a de- 
fect of parties to the bill, inasmuch as the new corporation was omit- 
ted as a party to it, and, if it merely changed the name of the old 
corporation, then the old corporation was suable only under its new 
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name. The District Judg:e held the défendant suable only under the 
amended name, and dismissed the bill for that reason. We think the 
bill should hâve been dismissed for both the other reasons assigned 
in the motion, and find it unnecessary to détermine whether it was 
properly dismissed for the reason assigned in the court below. 

[1] The terms of the bond, to be secured by the mortgage, provided 
that— 

"This bond shall not be valld nntil the certiflcate endorsed hereon shaU 
bavé been signed by the trustée or its successor or successors in the trust, 
and it ia issued and held under and subject to the tei-ms and conditions of sald 
mortgage or deed of trust." 

The terms of the mortgage itself provided for the certification of 
the bonds issued under the mortgage and delivered to the trustée by 
the railroad company for certification by the trustée, at the rate of 
$12,000 for each mile of single track of railway covered by the mort- 
gage, and for their delivery to the railroad company, or upon the order 
of its président or treasurer, when certified. It also provided that — 

"Before the party of the first part [the railroad company] shall be entitled 
to the delivery of such bonds or any thereof, the party of the first part shall 
deliver to said trustée a certified copy of a resolution of the board of directors 
or executive committee of the party of the first part, authorizing the issue of 
such bonds, and stating the amount of bonds required at the time, and also a 
certiflcate signed by the président and chief engineer of the party of the 
first part, and verified by their afiidavits, showing the entire number of miles 
of single traclî of main Une, branches and extensions of said railway belonging 
to the party of the first part, actually completed and equipped, and stations, 
section liouses, water tanks, and ail necèssary appartenances and ready for 
the passage of trains, and such certified copy, certiflcates and affidavits shall 
be sufHcient évidence to said trustée of the truth of the statements therein 
oontained, and shall constitute fuU and sufflcient authority to said trustée to 
certlfy and deliver bonds of this issue at the rate aforesaid." 

The bonds were valid only when certified by the trustée. The trus- 
tée was authorized to certify the bonds only upon présentation to 
him o£ évidence of the completion of the railroad, or a part of it of 
the kind described in the mortgage. If the bonds were not certified 
at ail, or if they were certified without proper authority, they would 
be invalid in the hands of the original holder, and would not constitute 
a lien upon the premises described in the mortgage. The bill discloses 
that bonds in the amount of $84,000 were certified by the substituted 
trustée. None was certified by the original trustée. The bonds were 
certified to by the substituted trustée at the request of the contractor, 
as averred in the bill, and the substituted trustée was directed by the 
railroad company to deliver the bonds to Mrs. E. J. H, Richardson for 
account of the contractor. The bonds must th ère fore be treated as 
being held by the Contractor whèn the foreclosure bill was filed. Thèse 
are the only bonds outstanding under the mortgage. The certificate 
of the chief engineer, on which the substituted trustée acted in cer- 
tify ing. thèse bonds, isattached as an exhibit to the bill. We think it 
was insufficient on its face to justify the certification of the bonds. 
In the first place, it affîrmatively shows that the maker of it had long 
ceased to Hâve any officiai connection with the railroad company. The 
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terms of the mortgage contemplate that the malier o£ the sworn cer- 
tificate shall bear an officiai relation to the railroad company when the 
certificate is made. The sanction arising from the trust relation of 
officer is important. The certificate of a Etranger is obviously less 
to be relied upon. 

Again, the certificate of the former chief engineer is not to the effect 
that, while he was chief engineer, a single mile of track of main line, 
branches, and extensions of said railway, belonging to the party of the 
first part, was "completed and equipped with stations, section houses, 
water tanks and ail necessary appartenances, and ready for passage of 
trains." It only as'serts that "the track was laid and said road complet- 
ed for seven miles from Tallahassee towards Perry, and was in opéra- 
tion for construction purposes." He does certify that, at the time of 
making the certificate in May, 1913, 30 miles of road, commencing at 
Tallahassee, was in opération and equipped with stations, section 
houses, water tanks and ail necessary appurtenances, and being used 
in the passage of trains." The différence of manner of statement 
would seem to be deliberate and advised. The want of authority in 
the former chief engineer to certify as to a status, long after his offi- 
ciai relation terminated, is obvions. The mortgage requires the sworn 
certificate of both the président and chief engineer to be presented to 
the trustée before bonds can be certified. A failure to comply with 
this requirement would invalidate bonds in the hands of the original 
holder. For thèse reasons the action of the substituted trustée in cer-i 
tifying and delivering the bonds was unauthorized ; the bonds so cer- 
tified had no validity, and never obtained the protection of the lien 
of the mortgage; and, there being no otJier bonds outstanding, se- 
cured by the mortgage, no reason for its foreclosure is shown by the 
bill. 

[2] Again, the amended bill of complaint avers that bonds in the 
par value of $84,000 were delivered by the railroad company to the 
original trustée for certification prior to the year 1893, and that the 
contracter had, prior to the year 1893, completed seven miles of rail- 
road and then had become entitled to receive $84,000 of the first mort- 
gage bonds of the original railroad company. The construction con- 
tract between the railroad company and the contracter provided for 
the delivery to the contractor by the railroad company of its first mort- 
gage bonds, in amounts of not more than $12,O0O per mile of its rail- 
road, "at such time as said Interstate L,and & Construction Company 
shall request." This imposed an affirmative duty on the part of the 
contractor to make a request of the railroad company for the bonds to 
which it became entitled. The bill avers that bonds in the amount of 
$84,000 were delivered to the original trustée for certification prior 
to 1893. They were first certified by the substituted trustée after 
September 3, 1915, a period to 22 years. If the contractor had se- 
cured its certified bonds, it may be true that it might delay their en- 
forcement, though interest was not currently paid, until their matu- 
rity, before prescription would begin to run, or it be charged with lâch- 
es. The lâches in this case is predicated on the failure of the con- 
tractor, for 22 years, to secure the possession of bonds to which the 
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bill avers he was entitled during ail this period, and not upon his fail- 
ure to enforce their collection. If the railroad company wrongfnlly 
withheld delivery of the bonds, or the trustée wrongfully refused to 
certify them, the contractor had a remedy against either or both, 
which he failed to resort to for a period of more than 20 years. The 
évidence then at hand upon the issue of his right to the bonds may 
long hâve disappeared. The period of prescription was intended to 
cover such a case. 

The bilb afBrmatively shows a delay of more than 20 years to resort 
to a remedy to secure delivery of the bonds, and there is no attempt 
in the bill to explain the delay. We think the bill shows that the cause 
of action is barred by lâches. Bryan v. Kales, 134 U. S. 126, 10 Sup. 
Ct. 435, 33 h. Ed. 829; Richards v. Mackall, 124 U. S. 183, 8 Sup. Ct. 
437, 31 h. Ed. 396; Abraham v. Ordway, 158 U. S. 421, 15 Sup. Ct. 
894, 39 L. Ed. 1036; Mackall v. Willoughby, 167 U. S. 637, 17 Sup. 
Ct. 954, 42 L,. Ed. 323 ; Godden v. Kimmell, 99 U. S. 201, 25 L. Ed. 
431 ; Foster v. Mansfield C. & E- M. R. Co., 146 U. S. 88, 13 Sup. Ct. 
28, 36 L. Ed. 899. It is hardly consistent with the ordinary course of 
business that a contractor, if entitled to the bonds, would hâve been 
content to postpone securing possession of them for 22 years. Pre- 
sumably, either the contractor failed to perform his contract and lost 
his right to the bonds, or the railroad enterprise itself failed, because 
of the noncompletion of the railroad in 3 years, or of a 20-mile sec- 
tion in one year from the approval of the act of May 7, 1891, and the 
right to the bonds became valueless, until at least the forfeiture was 
relieved by the amendatory act of 1895. We are clearly of the opin- 
ion that the only holder of outstanding bonds issued under the mort- 
gage delayed asserting its right until barred by lâches. 

[3] The contention is advanced by appellant that the Seaboard Air 
Line Railway Company, on whose motion to dismiss the decree was 
rendered, is not in a position to rely upon either the insufficiency of 
the certificate of the chief engineer to invalidate the bonds, or upon the 
lâches of the contractor, as a défense to the bill. The bill allèges that 
the défendant, the Seaboard Air Line Railway Company, has, or 
claims to hâve, an interest in the mortgaged premises adverse to plain- 
tiff, as the successor or assign of James M. Mayo, who purchased 
the physical property of the railroad ùnder an exécution issued on a 
judgment in his favor against it. It is also averred that Mayo sub- 
sequently conveyed his rights to the Tallahassee Southeastern Rail- 
way Company, and that the Seaboard Air Line Railway Company 
claims through Mayo, and consequently through his grantee. It is 
contended that the sale to Mayo was void, because the franchise was 
not conveyed to him. However, he and his successors in title took 
and maintained possession of and operated the railroad. It also ap- 
pears that the physical property and the franchise were joined again 
by the conveyance from Mayo to the Tallahassee Southeastern Rail- 
way Company, in which the Législature had vested or revived the 
original franchise of the Florida, Georgia & Western Railwry Com- 
pany. 
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The bill therefore shows, at least by £air inf erence, that the Seaboard 
Air L,ine Railway Company acquired its interest in the tangible property 
from Mayo, a judgment créditer of and a purchaser at exécution sale 
f rom the original railroad company, and that it also acquired the fran- 
chise to operate the railroad from the Tallahassee Southeastern Rail- 
way Company, in which it was vested by the Législature of Florida. 
Invested with the title of the judgment créditer and purchaser at ex- 
écution sale, the Seaboard Air Line Railway Company was entitled 
to défend against the foreclosure of a mortgage that the bill averred 
outranked in priority of lien the judgment and the title acquired by 
the purchaser at exécution sale under it. 

For the reasons assigned, we think the decree dismissing the bill of 
complaint should be affirmed, with costs ; and it is so ordered. 

AiEfîrmed. 



FOREMAN T. UNITED STATES. 
(Circuit Court of Appeals, Fourth Circuit December B, 1918.) 

No. 1648. 

1. Poisons <g=9 — ^Habbison Naecotic Act — Offenses — Indictment, 

An Indictment charging In substance that défendant did "dispense, dls- 
trlbute and sell" a derivative of opium to persons named wlthout a writ- 
ten order on the prescrlbed form and not in the course of his professional 
practice as a physlclan held to charge an offense under Harrison Narcotle 
Act Dec. 17, 1914, § 2 (Oomp. St. g Ô287h). 

2. WOKDS AND PHBASES "DISPENSE" "DiSTEIBUTE." 

To dispense Is to deal out or dlvlde out generally, whlle to dlstribute Is 
to deal or dlvlde outi in proportion or In shares. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Dispense; Dlstribute.] 

3. Internat, Revenue <g=»2— Harrison Narcotic Act — Constitutionalitt. 

The provisions of Harrison Narcotic Act Dec. 17, 1914, § 2 (Comp. St. 
§ 6287h) which imi)ose restralnts on the disposition of narcotic drugs by 
one who has r^stered and paid thei tax as a physlclan or dealer hâve 
direct relation to the revenue provisions of the Act and are withln the 
constltutlonal powers of Congress. 

4. Poisons ©=»4 — Habbison Naecotic Act — Offenses — "Saue" of Naecotics. 

The mère Issuanee of a prescription by a physlclan for a narcotic drug, 
to be fiUed by any drugglst, wlthout participation by the physlclan in the 
sale made under it is not a sale or such dlspenslng or distribution as 
amonnts to a sale withln the meanlng of Harrison Narcotic Act Dec. 17, 
1914, § 2 (Comp. St. § 6287h). 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Sale.] 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Norfolk ; Edmund Waddill, Judge. 

Criminal prosecution by the United States against Walter T. Fore- 
man, Judgment of conviction, and défendant brings error. Reversed. 

fc — — ^ — ^ , 

^z=»For other cases see same topic & KEY-NUMBEE in ail Key-Numbered Digests & Indexes 
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D. Lawrence Groner, of Norfolk, Va. (R. M. Lett, of Newport 
News, Va., on the brief), for plaintiff In error. 

Hiram M. Smith, Asst. U. S. Atty., of Richmond, Va. (Richard H. 
Marin, U. S. Atty., of Petersburg, Va., on the brief), for the United 
States. 

Before KNAPP and WOODS, Circuit Judges, and McDOWELL, 
District Judge. 

WOODS, Circuit Judge. Défendant was convicted and sentenced 
under an indictment which in the first count charges that on Novem- 
ber27, 1916, he did— 

"unlawf uUy and feloniously dispense, dlstribute, and sell to one Elsie Davis a 
certain quantity of a certain derivative of opium, to wit, tliree grains of mor- 
phine sulphate, he, the said Walter T. Foreman, then and there issuing to the 
said Elsie Davis a certain prescription wherein he, the said Walter T. Fore- 
man, prescribed for the said Elsie Davis three grains of morphine sulphate, 
which said prescription, so Issued by the said Walter T. Foreman to the said 
Elsie Davis, was not Issued by Walter T. Foreman in the course of his pro- 
fessional practlce only, and which morphine sulphate was not dispensed, dis- 
tributed, sold, bartéred, exchanged, or given away in pursuance of a written 
order from the said Elsie Davis on a form issued in blank by the Commis- 
sioner of Internai Revenue for that purpose." 

Two othef counts make the same charge as to sales of différent 
amounts of the same dnig by prescriptions given to other persons. 

[1] The demurrer to the indictment was properly overruled. Sec- 
tion 1 of the act of 1914 (Act 'Dec. 17, 1914, c. 1, 38 Stat. 785 [Comp. 
St. § 6287g]) requires, under penalty, registration and payment of ai 
tax of $1 as a condition of production, importation, manufacturing, 
compounding, dealing in, dispensing, distributing, or giving away opium 
or its derivatives. Section 2 (section 6287h) régulâtes, in the public 
interest, traffic in the deleterious drugs by those who hâve registered 
and paid the tax, by forhidding under penalty- — 

"any person to sell, barter, exchange, or give away any of the aforesaid drugs 
except in pursuance of a written order of the person to whom such article is 
sold, bàrtered, exchanged, or given, on a form to be issued in blank for that 
purpose by the Commlsslonér of Internai Revenue." 

The order forms can be issued only to those persons who hâve reg- 
istered and paid the tax. 

This section in terms provides that it shall not apply "to the dis- 
pensing or distribution of any of the aforesaid drugs to a patient by 
a physician, dentist, or veterinary surgeon registered under this act 
in the course of his professional practice only," or "to the sale, dis- 
pensing, or distribution of any of the aforesaid drugs by a dealer to 
a consumer under and in pursuance of a written prescription issued 
by a physician, dentist, or veterinary surgeon registered under this 
act." 

The substance of the charge in the indictrrtent is that défendant 
did dispense, distribute and sell opium to the persons named without 
a written order and not in the course of his professional practice. The 
indictment being laid under section 2 of the act, it is necessary ta 



FOEEMAN V. UNITED STATES 623 

allège either sale, barter, exchange, or gift of the drug. In critninal 
law ail thèse terms connote ownership, possession, or control, actual, 
apparent, or pretensive, in the dealer for himself or for another, and 
the voluntary parting with that ownership, possession, or control. 

[2] To dispense is to deal out or divide out generally; to distribute 
is to deal or divide out in proportion or in shares. Thèse words also 
connote ownership, possession, or control, actual, apparent, or pre- 
tensive, in the dispenser for himself or another, and the voluntary part- 
ing with the possession, ownership, or control ; but the gênerai allé- 
gation of dispensing or distribution would net indicate whether the 
voluntary parting with possession, ownership, or control was by 
selling, or bartering, or exchanging, or giving. Hence, if the indict- 
ment had charged only distribution and dispensing, the words would 
be too gênerai to indicate with certainty whether the particular stat- 
utory ofifense charged was sale or barter or exchange or gift of the 
drug. 

But the charge in the indictment of selling without the order re- 
quired is a charge of one of the précise acts denounced in the statute. 
The dépendent clause "issuing to the said Elsie Davis a certain pre- 
scription and," etc., does not affect the matter, for proof of a sale 
without the order would be sufficient, even if made under the guise 
of a prescription. The défendant was therefore informed by the in- 
dictment that he was charged with selling to the persons named. 
Whether proof that the défendant had made a sale in some other way 
than under the guise of a physician's prescription would hâve been 
fatal variance between the charge and the proof is a question which 
does not afïect the validity of the indictment. 

[3] The indictment is attacked on the additional ground that it 
charges no offense which the Congress had the power to create. The 
act was sustained as a revenue measure in United States v. Moy, 241 
U. S. 394, 36 Sup. Ct. 658, 60 h- Ed. 1061, Ann. Cas. 1917D, 854. 
It is argued that, when the dealer compiles with the first section of the 
act by registry and payment of the tax, ail that affects the revenue is 
donc, and that the further restraints on his business provided by the 
second section of the act do not afifect the revenue, and are therefore 
invalid as an attempted invasion of the police power of the states. 
The Suprême Court has answered such objections by holding that in 
a revenue statute the Congress may make any rule or régulation which 
is not in itself unreasonable, although its effect on the revenue be 
only remote or incidental, and its effect on the public health or morals 
direct and obvious. In re Kollock, 165 U. S. 526-536, 17 Sup. Ct. 
444, 41 L. Ed. 813 ; Felsenheld v. United States, 186 U. S. 126, 22 
Sup. Ct. 740, 46 h. Ed. 1085. Ail the régulations of section 2 tend 
to promote public health and morals and doubtless that considération 
influenced its enactment. But thèse régulations also bear directly on 
the revenue in that the procurement of the drugs only on orders and 
prescriptions to be filed and kept enable the officers of the government 
to ascertain whether unregistered persons are using the orders and 
prescriptions authorized by the statute. Thèse requirements are also 
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valuable în connection with section 1 providing for the collection o£ 
the current revenue in that the information as to the extent of the busi- 
ness to be derived from the orders and prescriptions filed may be of 
value in fixing the tax upon dealers. 

[4] There was no motion to direct a verdict for f allure of évidence, 
and therefore the assignment of error in refusing to direct acquittai 
is without fçundation. The omission is not material, however, since 
the sufficiency of the évidence is involved in the assignment of error 
in the following instruction to which exception was taken : 

"And the court furtter charges you, as a matter of law, that the issxilng of 
prescriptions by a registered physician to persons other thaii his patients, and 
in the course of his professional practice only, whereby they conld procure 
and dld procure the inhibited dnigs, is a sale, a dispensing and distribution, 
of such drugs within the meaning of the act of Oongress under which the 
aceused is belng prosecuted." 

Resolving ail conflicting testimony against the défendant, no direct 
sale, barter, exchange, or gift, and no dispensing or distribution that 
would dénote participation in a sale, barter, exchange, or gift by him, 
was proved. He registered and paid the tax. Afterwards he gave 
prescriptions for morphine and cocaine to the persons named in the 
indictment, who were drug addicts, calling for such quantities of the 
drugs as to indicate that he was merely gratifying the craving of the 
addicts and that he was not seeking to cure them of the habit. The 
drugs were not fumished by the défendant. On the contrary, the pre- 
scriptions were carried by the récipients to différent registered drug- 
gists and by them filled. There was no évidence that défendant was 
interested in the business of any of the druggists, or had any arrange- 
ment to share the profits of the sales with them, or that he was agent 
for any druggist, or that he even knew where the prescriptions were to 
be carried. What the statute forbids is sale, barter, exchange, or gift, 
including such distribution and dispensing by a physician not in the 
course of his practice as would amqunt to participation in a sale, barter, 
exchange, or gift. The mère issuance of a prescription by a physician 
to be filled by any druggist, without participation by the physician in 
the sale made under it, would not be a sale as charged in the indict- 
ment, or such distribution or dispensing as amounts to a sale. The 
instruction quoted was therefore erroneous. 

Reversed. 

McDOWEIyIv, District Judge, concurs, except as to the ruling on 
the demurrer. 
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KORTH BRITISII & MERCANTILE INS. CO. v. H. BAARS & CO. 

(Circuit Court of Appeals, Fifth Circuit. January 20, 1919.) 

Nn. 3294. 

1. Insurance <g=j314 — Marine Insurance — Déviation — Abandonment. 

An intended déviation from the vo.^-njïe de.scribed in a policy wlU not 
avold the policy, vvhere loss occurred before the point of déviation was 
reaclied ; but it is avoided by an abandonment of the voyage, although 
the vessel was still on the intended course. 

2. Insurance i®=»3l4 — Marine Insurance — Déviation from Voyage. 

l'IalntifC chartered a steamship, then in London, for a voyage from a 
Gnlf port to Europe, and insured the profits of the voyage with de- 
fendant, including war rlslîs. Owing to war conditions and the requlre- 
inent of the Brltisli authoritles, the vessel was to proceed flrst to Alglers, 
and on leaving there was to stop at Huelva, Spaln, for cargo for New 
Orléans, whlch was tbe ultimate destination of the voyage, for dellvery 
under the charter. Shortly after leaving England she was sunk by a 
submarine, although on a course advlsed as safer than a direct one to 
the Gulf. Held, that the Intended course by way of Alglers and Huelva 
was connected with the ultimate voyage, and was not a déviation whlch 
invalidated the policy. 

In Error to the District Court of the United States for the Northern 
District of Florida; Wm. B. Sheppard, Judge. 

Action at law by H. Baars & Co., a corporation, against the North 
British & Mercantile Insurance Company. Judgment for plaintifî, and 
défendant brings error. Affirmed. 

Francis B. Carter, of Pensacola, F'ia., and Oscar R. Houston, of 
New York City, for plaintiff in error. 

Wm. H. Watson and S. Pasco, Jr., both of Pensacola, Fia., for de- 
fendant in error. 

Before PARDEE and WAEKER, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge. This was an action at law, instituted on 
a marine policy of insurance, covering the anticipated profits of a voy- 
age of the steamship Gamen under a charter party with the défendants 
in error, who were plaintifïs in the District Court. The vessel was 
sunk by a submarine about 35 miles west southwest ofï the Scilly Is- 
lands, while on its way to Algiers. The marine policy included war 
risks, and insured the profits of the future voyage which the vessel was 
chartered to make to a European port after its arrivai at a Gulf port 
in the United States. The plaintiff in error defended the action upon 
two théories. The first was that the vessel had abandoned the voyage 
for which she was insured, prior to the time of her loss, and that for 
that reason the insUrance did not attach. The second was that there 
Avas a concealment of material information from the insurer, of which 
the insured or its agents and brokers were in possession before the 
policy was written. 

(gzsFor other cases see same topic & KBY-NUMBER in ail Key-Numbercd Digests & Indexes 
255 F.— 40 
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[1] The solution of the first question dépends upon whether the 
Camen had abandoned the voyage f rom London to a Gulf port in the 
United States before she was lost. The facts are not seriously in dis- 
pute. The owners had, beïore the vessel reached London, entered into 
a charter with the défendants in error for the future voyage from a 
Gulf port in this country to a European port. By its terms she was 
required to report to the charterers at a port on the Gulf of Mexico, 
between October Ist and November 25th, for the future voyage. She 
waS sunk on September '8, 1916. Shôrtly before that time she had 
sailed from lyondon for Barry, in Wales, to get bunker coal for the 
voyage across the Atlantic. Her master knevi' of the charter she was 
required to fiU for the défendants in error on leaving London, but, up 
to the time of the loss of the vessel, had not received orders from his 
owners to proceed further than Algiers. One reason for her voyage 
from Barry to Algiers was that the British authorities at Barry refused 
to supply the vessel with bunker coal, "tinless the steamer carried an in- 
termediate outward cargo for the benefit of Great Britain or her Allies 
in the présent war." The vessel had also' been chartered for a voyage 
from Algiers to Huelva, a port on the Mediterranean in Spain, to take 
on a cargo of ore, for delivery at New Orléans. The master was to 
receive orders to sail to Huelva, upon his arrivai at Algiers. The ship 
was sunk while on a course différent from the ordinary course pursued 
from Barry to an American Gulf port before the war. 

The undisputed évidence is to the effect, however, that she was then 
pursuing the safest course, though not the quickest or most direct, 
to an American Gulf port, in view of the greater danger from subma- 
rines, if she adopted the usual prewar course, which did not hug the 
English coast so close, and was pursuing the one advised by the British 
admiralty, and generally adopted since the war. The policy sued on 
permitted déviations of the vessel from the voyage described, provided 
the déviations were communicated to the insurer as soon as known to 
the assured, and an additional premium paid, if required. It is con- 
ceded that the déviation in this case was not known to the insured until 
after the loss of the vessel, and that no additional premium had been 
required to be paid by it. It also appears that there was no actual 
déviation up to the time of tne loss, as the route pursued up to that 
time was the common route to Algiers and to an American Gulf port. 
An intended déviation, to be accomplished thereafter, would not avoid 
the insurance. An ahandonment of the voyage insured would, however, 
avoid the policy, since it was not permitted by the policy, and this would 
be true, though the loss occurred while the vessel was still on the com- 
mon course and before it had reached the point of divergence. 

[2] The District Judge charged the jury that an ahandonment of 
the insured voyage was necessary to avoid the insurance, and that if 
there was no departure upon the part of the owners from the time the 
vessel left London from the intended voyage to an American Gulf port, 
and if the ports in the Mediterranean were to be called at on a voyage, 
the ultimate destination of which was a port in the Gulf of Mexico, 
then the voyages to Barry and to the Mediterranean ports were de- 
vig.tions merely, and did not avoid the policy. The correctness of this 
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portion of the charge présents the question. In the case of Marine 
Insurance Company v. Tucker, 3 Cranch, 357, the Suprême Court made 
the identity of the ultimate destination of the insured and the actual 
voyage the determining f actor as to whether or not the voyage had been 
abandoned. Each justice wrote a separate opinion, and ail concurred 
in this view. 

The plaintiff in error dissents from the principle that identity of 
termini should be determinative, and insists that the intermediate voy- 
age must also be connected with and subordinate to the insured voyage. 
If that be conceded to be a correct limitation on the rule announced in 
the case cited, we are of the opinion that the facts, without dispute, 
showed that the voyages to Barry and Algiers, and to Huelva, were ah 
connected with the insured voyage from London to a Gulf port, in the 
sensé that would prevent any or ail of them from constituting an aban- 
donment of it. The purpose of the voyage to Barry was to get bunker 
coal for the voyage across the Atlantic. It is conceded that this was 
at most a déviation. The record shows that the ship could procure 
bunker coal at Barry only by agreeing to carry an intermediate out- 
ward cargo for the benefit of Great Britain or her Allies. She carried 
a cargo of coal to Algiers for that purpose. If it was necessary for 
her to proceed to Barry to get bunker coal, it was necessary for her 
to go where the British authorities required her to go as a condition 
of being furnished such coal. The fair inference from the record is 
that she was making the voyage to Algiers in response to this require- 
ment, at least partly. If it was partly made upon the demand of the 
British authorities, that would supply the necessary connection hetween- 
it and the insured voyage. The contemplated voyage from Algiers to 
Huelva was for the purpose of loading ore at the latter port for New 
Orléans, which is a port covered by the description of the terminus for 
the insured voyage. Departing from Algiers on the insured voyage, 
she had to pass through the straits of Gibraltar. 

We do not think that her stopping at the port of Huelva, on the 
south coast of Spain, to secure cargo for the insured voyage, was an 
abandonment of the insured voyage, or was an entirely separate and 
unconnected voyage from it. She was not required to sail in ballast 
at the risk of being held otherwise to hâve abandoned the insured 
voyage, provided the intention to make a Gulf port in the United 
States, her ultimate destination, remained that of her owners. The 
District Judge left it to the jury to détermine whether this intention 
on the part of her owners did remain up to the time of the loss. The 
évidence is persuasive that it did. The Gamen took on bunker coal 
at Barry in sufficient quantity to make the insured voyage. She was 
insured by her owners for a round-trip voyage to a Gulf of Mexico 
port. She was to take cargo at Huelva for such a port. Her charter 
with défendants in error required her to be in a Gulf of Mexico port 
between October Ist and November 25th. The mère fact that her mas- 
ter had orders, on leaving Barry, which controlled him only to Algiers, 
is not persuasive to the contrary, since it is undisputed she was to go 
thence at least to Huelva, under charter requirement, and when it is 
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aiso consîclered that her master knew of the necessity of being in a 
Gulf of Mexico port before Novemher 25th. 

Our conclusion is that, whether or not identical termini always make 
identical voyages, in this case the voyages to Barry, to Algiers, and to 
Huelva are ail shown by the record to hâve been connected with the 
insured voyage, so that, if the Gamen was intended ultimately by her 
owners to hâve been sent to a Gulf port in the United States, they, 
singly or together, did not constitute an abandonment of the insured 
voyage. The jury found that such was the OAvner's intention, on év- 
idence amply justifying the finding. 

The second ground of défense against a recovery on the policy was 
that there had been a concealment of material information from the 
insurer, which the insured, through its agents, was in possession of be- 
fore the policy was issued. The information alleged to hâve been 
suppressed was that the Gamen would probably carry a cargo of coal 
to the Western or Azores Islands, and stop there for that purpose. It 
admits of doubt from the record that the agents of the insured had any 
spécifie information to that efifect of a character that the law would 
require them to disclose to the insurer. It would seem to hâve been a 
mère probahility, based on custom, and not actual information as to 
the spécifie voyage. However this may be, the District Judge left 
this question to the jury under proper instructions, and the jury found 
against the plaintifï in error upon it. 

There are many assignments of ©rror relied upon in the briefs of 
counsel for plaintifîf in error, but not orally argued. Our examination 
of them has disclosed none which we think constitutes réversible error. 
We think the issues were fairly presented to the jury, and that the 
judgment should be, and it is, ordered affirmed, with costs. 

Affirmed. 



POM.MAN et al. v. CURTICE et al. 

(Circuit Court of Appeals, Eighth Circuit. January 15, 1919.) 

No. 5079. 

1. TEU.STS <S=72 — Resulting Tbust — Payment of Pubchase Monet fob 

Land. 

One who buys lan<l witli money of another as his représentative, but 
takes conveyance to himself, holds the title in trust for such other. 

2. Banks and Banking ®=»116(1) — Notice to Président. 

A baiik, which through its président and managing oflicer made a loan 
on land, and the président, who afterward bought the land subject to 
the mortgage, hcld not bona flde purchasers for value without notice, 
where the grantor in fact held the title in trust for another, wlio on pur- 
cliase of the land a year before paid the considération, which was known 
to the président, through whom the negotiatlons were condueted, and who 
also knew otlier fac±s sufticient to put hira on inquiry, and whose linowl- 
edge was attrlbutable to the bank. 

Appeal from the District Court of the United States for the District 
of Kansas ; John C. PoUock, Judge. 

(gisPor other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Suit by Laura A. Curtice and anothcr against F. W. Pollman and 
others. Decree for complainants, and certain défendants appeal. Af- 
firmed. 

John H. Crain, of Ft. Scott, Kan., for appellants. 
William C. Scarritt, of Kansas City, Mo. (Isaac P. Ryland, of Kan- 
sas Cily, Mo., on the brief), for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Judge. 

BOOTH, District Judge. This is a suit in equity brought by I^aura 
A. Curtice and Miriam S. Curtice, widow and child, respectively, of 
J. M. Curtice, against F. W. Pollman and wife, Linn County Bank, and 
A. G. Copeland and wife. 

Plaintififs ask a decree adjudging that they are the owners of a de- 
scribed tract of land in Linn county, Kan. ; that a mortgage on the 
land m.ade by the Copelands to the bank, and a deed of the land made 
by the Copelands to Pollman, be declared null and void ; and that the 
Copelands be ordered to make conveyance of the land to plaintiffs. 

The trial court by its decree granted the relief sought. Appeal was 
taken by the défendants Pollman and the bank only; the défendants 
Copeland expressly declining to join in the appeal. 

Briefly the facts disclosed by the record are as foUows : J. M. 
Curtice, of Kansas City, and A. G. Copeland, of La Cygne, Linn coun- 
ty, Kan., were friends, and had been accustomed to hunt together in 
Linn county. Curtice, in the fall of 1914, authorized Copeland to pur- 
chase the land in question, which was then owned hy D. C. and C. L- 
Boomer, of lowa. Correspondence was had with the Boomers, and a 
purchase agreed upon. This correspondence was largely carried on in 
behalf of Copeland through the défendant bank, acting by Pollman, its 
président and sole managing officer. The correspondence shows that the 
deed finally made by the Boomers was transmitted to the bank in Febru- 
ary, 1915, with the name of the grantee left blank at the request of the 
Linn County Bank. The name of Copeland was afterward filled in as 
grantee, with the knowledge of Pollman. A payment of $500 prior to the 
transmitting of the deed had been made to the Boomers through the 
bank, by means of the proceeds of a draft made ont by Pollman, signed 
by Copeland, drawn on Curtice, and honored by him. Final payment 
was also made through the bank by means of a second draft, for $3,500, 
also made out by Pollman, signed by Copeland, and drawn on Cur- 
tice. The bank, by Pollman looked after the extension of the abstract 
and attended to fulfilling the requirements of the examining attorney. 
Pollman had met Curtice a numher of times, knew that he was reputed 
to be wealthy, and he also knew Copeland was a man of limited means. 
The correspondence between the bank and the représentative of the 
Boomers discloses that Copeland was to receive $200 as a commission. 
The Boomers authorized the bank to retain and pay this commission 
out of the final payment coming to them, and the bank did retain that 
amount and credited it to Copeland upon his account with the bank. 
The bank also retained out of the purchase price certain charges made 
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by it and certain expenses for abstract, etc. The transaction was closed' 
in March, 1915, the negotiations having extended over a period of two 
months. Ail of thèse facts were known fiilly to Pollman, who was 
acting for the bank in carrying throtigh the transaction for Copeland. 

[1] Before the draft of $3,500 had been honored by Curtice, a déc- 
laration of trust had been forwarded by Curtice's attomey to Copeland,. 
who signed and acknowledged the same and returned it. The déclara- 
tion reads as folio ws : 

"Know ail meii by thèse présents, that I, A. G. Copeland, of La Cygne, Linn 
county, Kansas, do hereby pnblish and déclare tliat I hold title in my name to 
the followlug deseribed real estate situated in the county of Llnn, state of 
Kansas. to wit: The east half (%) of the southwest quarter (%) and the west 
half (%) of the southeast quarter (%) the southeast quarter (M) of the south- 
east quarter (%) ail in section IS, townshlp 20, range 25, in. trust for J. M. 
Curtice, of Kansas City, Missouri, aud that I has^e no rlght, title, or interest 
therein, except as trustée for said .T. M. Curtics; and I further déclare and 
coveuant that 1 wlU transfer, convey, and deliver by proper deed or convey- 
ance the sald property to the said J. M. Curtice, or to any one whom he may 
designate, upon his request." 

It does not appear directly from the évidence that Pollman knew of 
this déclaration of trust. Curtice died February 11, 1916, and, the déc- 
laration of trust being found amongst his papers, his widow, plaintifï 
Laura Curtice, in March, 1916, went to La Cygne, Kan., saw Copeland, 
and told him that she had come to see him about the farm held under 
the déclaration of trust, and that she would wish him later to make a 
deed therefor. Copeland made no claim of title or interest in the land, 
and promised to make a deed of the same at any time that he was re- 
quested to do so. On May 20, 1916, the attorneys for Mrs. Curtice 
wrote to Copeland, inclosing a deed of the land for him to sign. No 
reply was received from Copeland, and the deed was not returned. 
A second letter was written June 13, 1916, requesting a retum of the 
deed. No reply was received to this letter. 

Copeland made a mortgage for $3,000 covering the land to the bank, 
dated May 15, 1916; but the transaction was closed and the mortgage 
recorded May 22, 1916, and on the same day Copeland deededto Poll- 
man the equity in the land, receiving as considération certain lands in 
Oklahoma, upon which he gave a purchase-money mortgage. 

Upon the facts stated Copeland held the title in trust for Curtice,, 
who became the équitable owner of the land. Perry on Trusts (6th 
Ed.) § 126; Pomeroy, Eq. Jur. (3d Ed.) vol. 3, § 1037; Brainard v. 
Buck, 184 U. S. 99, 107, 22 Sup. Ct. 458, 46 E. Ed. 449. The trust 
thus created was a valid one under the statutes and décisions of the 
state of Kansas. Section 11681, Gen. Stat. of Kans. 1915; Franklin 
V. Colley, 10 Kan. 260; Lyons v. Berlau, 67 Kan. 426, 73 Pac. 52; 
Reemsnyder v. Reemsnyder, 75 Kan. 565, 89 Pac. 1014; Piper v. Piper,. 
78 Kan. 82, 95 Pac. 1051 ; Garten v. Trobridge, 80 Kan. 720, 104 Pac. 
1067. 

[2] That Copeland violated his trust in mortgaging the land to the 
bank, and in conveying the equity to Pollman, is clear from the évi- 
dence, and is not disputed by the appellants. But it is claimed by the, 
appellants that they are protected by the gênerai principle of equity, 
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aiso embodied in the statutes of Kansas, that such a trust as hère cre- 
ated cannot defeat the title of a purchaser for a valuable considération, 
and without notice of the trust. The vital question in the case is 
whether the appellants hâve shown themselves to be vifithin the prin- 
ciple stated. 

It may be conceled that the bank and Polh-nan paid valuable consid- 
ération for their mortgage and deed, respectively. It may be conceded 
also that neither Pollman nor the bank had actual knowledge of the 
ownership of Curtice, and of the breach of trust and the fraud which 
Copeland committed in making the mortgage and the deed. But it was 
not necessary that plaintiffs in order to establish their rights should 
prove that Pollman and the bank had actual knowledge of the ownership 
of Curtice and of the fraud of Copeland in making the mortgage and 
the deed. It was enough for plaintiffs to prove that Pollman had such 
knowledge of facts as was sufficient to put a prudent man upon inquiry 
as to the real ownership of the land, and that such inquiry if pursued 
would hâve revealed the truth. 

"Notice to the purchaser may be either actunl or constructlve. Actual no- 
tice is a Iviiovviedge of the facts of the trust brought home to the purchasor, or 
a knowledge of such facts as should lead him to a knowledge of the actual 
facts of the case." Perry on Trusts (6th Ed.) vol. 1, | 223. 

"If it appears that the party bas knowledge or Information of such facts 
sufficient to put a i>rudent man upon inr|uii-y> and that lie whoUy negleets to 
înake any inquiry, or having begun it faits to prosecute it in a reasonable 
manner, then, also, the inference of actual notice is necessary and absolute." 
Pomeroy, Eq. Jur. (6th Ed.) vol. 2, § 597 ; Weniger v. Success Mining Go., 227 
Fed. 548, 557, 142 0, O. A. 180; Grandison v. Nat. Bk. of Commerce, 231 Fed. 
800, 809, 145 0. C. A. 620. 

The facts known to Pollman at the time of the purchase from the 
Boomers were clearly sufficient to bring him within the foregoing 
rule, and it cannot be doubted that thèse facts were présent in his mind 
when the deed and mortgage were made by Copeland, in May, 1916. 
It is true something over a year had elapsed since the purchase from 
the Boomers and that this was too long a time to sustain a légal pre- 
sumption that Pollman's former knowledge of the facts was présent in 
his mind. Guaranty Trust Co. v. Koehler, 195 Fed. 669, 683, 115 C. 
C. A. 475. 

But the évidence as to the surrounding circumstances is convincing. 
The town was small, having 1,000 or 1,200 inhahitants. Pollman was 
not a mère clerk in the bank, but its managing officer, and had been 
such for 24 years. He had lived in Linn county ail his life ; had been 
engaged, not only in banking, but in f arming and stock raising, and 
was the owner of several tracts of land. Most of the real estate trans- 
actions in that part of the county passed through his bank. The pur- 
chase from the Boomers was not the mère ordinary one of delivering 
a deed and receiving the considération; it was unusual in several par- 
ticulars, and the negotiations extended over some weeks. Pollman 
had attended to the matter in ail its minutest détails. 

The later transactions, in May, 1916, were also somewhat compli- 
cated, and again Pollman attended to ail the détails. He had a two- 
fold interest in thèse later transactions: First, as an officer of the 
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bank which was taking the mortgage ; and, second, a personal interest, 
since he was buying the land himself and assuming the mortgage. He 
knew that Curtice had died since the purchase from the Boomers. He 
knéw that Mrs. Curtice had been to L,a Cygne to see Copeland. At 
the time of thèse later transactions PoUman had the abstract brought 
down to date and again examined. It is unthinkable that the facts of 
the former transaction were not présent in his mind at the time of the 
making of the mortgage and deed. 

Furthermore, he does not claim that he had forgotten any of the 
facts known to him at the time of the purchase from the Boomers. 
He simply insists that those facts were not sufficient to put him upon 
inquîry. To this contention we cannot assent; the facts were clearly 
sufficient to put PoUraan upon inquiry, and such inquiry, without ques- 
tion, would hâve resulted in disclosing the trust agreement and the 
ownership of the Curtices. 

The notice to Pollman must also be imputed to the bank. Subject 
to certain exceptions, the law imputes to the principal and charges him 
with ail notice or knowledge relating to the subject-matter of the 
agency which the agent acquires or obtains while acting as such agent 
and within the scope of his authority, or, according to the weight of 
authority, which he may previously hâve acquired, and which he then 
had in mind, or which he had acquired so recently as to reasonably war- 
rant the assumption that he still retained it. Mechem on Agency, vol. 
2, § 1813; The Distilled Spirits, 11 Wall. 356, 20 L. Ed. 167; Ameri- 
can Nat. Bk. v. Miller, Agent, etc., 229 U. S. 517, 33 Sup. Ct. 883, 57 
L. Ed. 1310; Mut. Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 
Sup. Ct. 676, 60 L. Ed. 1202; Curtice v. Bank, 118 Fed. 390, 56 C. C. 
A. 174; Interstate Bank v. Yates Bank, 245 Fed. 294, 157 C. C. A. 
486 ; Eoring v. Brodie, 134 Mass. 453. 

The facts which were known to Pollman were known to him as 
agent and officer of the bank, and came to him in due course of his 
duties as such officer. He was the sole représentative of the bank, 
both in v/hat was done by him relative to the purchase from the Boom- 
ers, and also, later on, in taking the mortgage from Copeland to the 
bank. 

Nor do the facts bring the case within any of the exceptions to the 
rule above stated. It is not claimed, and could not be claimed on the 
évidence, that it was not PoUman's duty to disclose to the bank. Nor 
is it claimed that PoUman's interests were so adverse to those of the 
bank as practically to destroy the relation of agency. Nor, finally, 
is it claimed b,y the bank that Pollman was engaged in an attempt to 
cheat or defraud it; on the contrary, this is expressly disclaimed by 
the bank. 

It follows that neither Pollman nor the bank were bona fide pur- 
chasers for valuable considération without notice. The decree of the 
court below was right, and should be affirmed ; and it is so ordered. 
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CUTTING V. WOODWARD et al.* 

(Circuit Court of Appeals, Nlnth Circuit. February 3, 1918.) 

No. 3152. 

1. Corporations ®=>320(11) — Officebs — F^AunuLENT Acquisition or Pbopeb- 

TT FROM Corporation. 

Evidence held to sustain a flndlng that a transfer of corporate stock 
by a corporation to its président was obtained by fraud and without con- 
sidération. 

2. Courts <®=».'î17 — Jubisdiction or Fédéral Courts — Diverse Citizenship 

— Rearranqement of Parties. 

In a stoclîliolders' suit in a fédéral court against tlie corporation and 
Its président, to set aside a fraudulent transfer of property to the 
président, where défendants join in the answer dcnying fraud, the cor- 
poration cannot be aligned with complainants to defeat the jurisdictlon 
of the court 

8. CoEPOBATioNS ®=»320(3) — Stockholders' Suit — Lâches — Oonckalment of 
Feaud. 

A stockholders' suit to set aside a fraudulent transfer of property by 
tlie corporation to its président held not barred by lâches, where the biU 
alleged that the fraud was concealed by défendants, and uot discovered 
by complainants until wlthin a year before suit. 

4 Coeporations <g=389(5) — Unpaid Subscbiptions — Interest— Mutual In- 

DEBTEDNES8. 

The président of a corporation, who owed for his stock from the tlme 
of its issuance, cannot couvert his indebtedness into one on account, and 
stop the running of interest, by making payments for the corijoration 
from time to Urne, which were credited to him. 

Appeal from the District Court of the United States for the North- 
ern District of the Second Division of Califomia; William C. Van 
Fleet, Judge. 

Suit in equity by Henry J. Woodward and Francis A. Woodward 
against the Monetary Trust Company and Henry C. Cutting. Decree 
for complainants, and défendant Cutting appeals. Affirmed. 

Douglas A. Nye and Albert H. EUiott, both of San Francisco, Cal, 
for appellant. 

W. H. H. Hart, of San Francisco, Cal., for appellee Monetary 
Trust Co. 

John B. Clayberg and Welles Whitmore, both of San Francisco, Cal., 
for appellees Woodward. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The appellees Henry J. and Francis A. 
Woodward, for themselves and other stockholders of the Monetary 
Trust Company, brought suit against that corporation and the appel- 
lant to set aside as fraudulent and void an alleged purchase of 1,175 
shares of the capital stock of the Point Richmond Canal & Land Com- 
pany, made by the appellant from the trust company, and to require 
the appellant to account for moneys of the trust company alleged to 
hâve been fraudulently misapplied and misappropriated by him. On 
the trial the court below entered an interlocutory decree, holding the 

^ssFor other cases see Bame topic &. KBY-NUMBER in ail Key-Numbered DlgesU & Indexe» 
•Rehearing denied May 12, 1919. 



634 255 FEDERAL REPORTER 

purchase of stock to be fraudulent and void, and directing that the ap- 
pellant account. An accounting was had, and thereafter final decree 
was entered commanding the appellant to restore said 1,175 shares of 
the capital stock of the Canal & L,and Company to the name of the 
trust Company, and adjudging that he pay the said appellees, for and 
in behalf of the trust company, $8,021.72 found by the master upon the 
accounting to be due from him, and the sum of $7,500 was allovved 
as attorney's fées for the prosecution of the suit, and was decreed 
to be a first lien upon the money judgment before granted, and upon 
said 1,175 shares of the capital stock of the Canal & I<and Company. 
From that decree the présent appeal is taken. 

[1] The Monetary Trust Company was organized in 1904. The 
appellant subscribed to, but never paid for, 523 shares of its stock at 
$10 per share. About that time the Point Richmond Canal & L,and 
Company was incorporated, and its promotion was undertaken by the 
trust company. In the spring of 1905, 1,175 shares of the Canal & Land 
Company were issued to the trust company in settlement for services 
and for moneys expended. The by-laws of the trust company pro- 
vided for an executive committee of three, to consist of the président, 
the chief counsel, and a third member, to be selected by the directors, 
and the committee was authorized to conduct and carry on the busi- 
ness of the corporation, and was required to report its actions to the 
board of directors at each next ensuing meeting. Since 1905 the ap- 
pellant has been the président and a director of the trust company. 
Gen. Hart was the gênerai counsel of the company, and Wemse was 
the third member of the executive committee. 

The appellant contended that in the fall of 1906 the other two mem- 
bers of the committee gave him an option to purchase the said 1,175 
shares of stock in the Canal & Land Company at $1 per share. No 
written option could be produced in évidence, but Wemse testified that 
the option gave the appellant the right to purchase the stock at $1 
per share, and that he thought it was to run six months from Septem- 
ber 3, 1906. The minutes of the hoard of directors of the trust com- 
pany show that a meeting was held on September 3, 1906, at which it 
was resolved that the annual meeting of the stockholders be held on 
September 29, 1906, at an hour and place named, and one purpose 
of the meeting was declared to be the taking into considération whether 
or not the assets of the company should be dispKjsed of. There was 
no évidence that notice of the meeting was ever given, and there was 
no record of the minutes of a stockholders' meeting on September 29, 
1906. The secretary testified that no such meeting was ever held. 
There was introduced, however, a record of a stockholders' meeting 
held on November 10, 1906, recited to hâve been held "pursuant to ad- 
journment," at which Wernse, who was the only member of the exec- 
utive committee présent, ofïered for ratification and approval "the fol- 
lowing option given to H. C. Cutting," which motion was approved by 
the holders of a majority of the shares of the corporation. No op- 
tion, however, was inserted in the minutes, or attached to the record. 
The minutes show also a meeting of the directors on December 20, 
1906, at which Wernse presented the check of the appellant for $1,175> 



CCTTING V. WOODWAED 635 

and stated that the appellant desired to exercise his right under the 
option given liim hy the company, ratified and confirmed by the stoclc- 
holders at their last meeting, to purchase 1,175 shares of the Canal & 
Land Company's stock at $1 per share, and that the motion was car- 
ried. 

The évidence was that the appellant's check for $1,175 was presented 
•p.t that meeting by Wernse, but was net cashed by the trust company ; 
that shortly after that date the $1,175 was loaned to the appellant upon 
his promissory note, and $1,093 was also loaned to him upon his note; 
that neither of the notes was ever paid ; and that the statute of limi- 
tations was permitted to run against both. Wernse testified that no 
meeting of the directors considered or authorized either of the loans. 
The court below found that the transfer of the 1,175 shares of stock 
in the Canal & Land Company was the merest sham, and was not 
niade in good faith, that the intention was to transfer the> stock to the 
appellant without any considération whatever, and that the trust com- 
pany having failed to act in the premises for its own protection, the 
appellees were entitled to recover the stock for the corporate benefit. 

We find no ground to disturb the finding of the trial court. At 
no meeting of the stockholders was the question of the sale of the 
company's assets considered. The board consisted of five members, 
of whom three were a quorum. At the meeting of the stockholders 
of November 10, 1906, at which the option was offered for ratification 
and approval, it was necessary to vote the appellant's stock in order to 
constitute a sufficient représentation of stock to hold the meeting, and 
to carry the resolution. At the following meeting of the directors on 
December 20, 1906, but three directors were présent, and the appel- 
lant was counted a member of the board in order to make a quorum. 
At no meeting of the directors was a resolution passed authorizing ei- 
ther of tlie loans to the appellant. The court below found that during ail 
this period the appellant had virtual control of the majority of the 
board of directors, and that they were ever ready to do his bidding. 
Thèse transactions constitute actual and not constructive fraud. 

[2] The trust company raises the question of jurisdiction, asserting 
that the company is not an adversary party to the plaintiffs in the suit, 
but is the real party in interest as plaintiflf, and that consequently there 
is no diversity of citizenship. But this is not a cas© in which the trust 
company, although made a défendant, should be realigned as a plain- 
tiflf, as in I-Iamer v. New York Railways, 244 U. S. 266, 274, Z7 Sup. 
Ct. 511, 61 L. Ed. 1125. Hère the attitude of the trust company is 
hostile to the plaintififs. It appeared in a joint answer with the appel- 
lant, and by the same counsel, and it denied the allégations of the bill 
and prayed for the dismissal thereof. The cause is therefore one in 
which plaintiffs, citizens of Illinois, bring suit against défendants who 
are citizens of California. Doctor v. Harrington, 196 U. S. 579, 25 
Sup. Ct. 355, 49 L. Ed. 606; Venner v. Great Northern Railway, 209 
U. S. 24, 28 Sup. Ct. 328, 52 L. Ed. 666. 

[3] The appellant relies upon the défense of lâches. The only as- 
signment which brings that question before us is that the court below 
erred in overruling the motion to dismiss the complaint, one ground 
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of which motion was that it appeared from the compîaînt that the 
plaintiffs therein were ^lilty of lâches, in tiiat the sale of stock com- 
plained of occurred in October, 1906, and the suit was not broiight nntil 
February 19, 1913, "by reason whereof the causes of action are barred." 
This présents the question whether, upon the allégations of the bill, the 
delay in bringing the suit constitutes lâches. The complaint alleged that 
the plaintiffs, during ail the times referred to therein, were citizens and 
résidents of the state of Illinois; that the appellant purposely, inten- 
tionally, and fraudulently concealed his fraudulent practices and the 
performance of said acts and doings from the plaintiffs and other 
stockholders, hy causing to be kept insufficient and inaccurate books of 
account and corporate records of the affairs of said company, and lulled 
the plaintiffs and other stockholders into seeming security by state- 
ments made by him that ail the stockholders of the trust company 
should be jointly interested with him in ail profits which might accrue 
out of any of his transactions with or pertaining to the business, prop- 
erty, and affairs of the trust company, and that he would hold the title 
of the 1,175 shares of stock of the land company in trust for the trust 
company ; that the plaintiffs were made to believe that the acts of the 
appellant, so far as any of them were known to plaintiffs, were for the 
best interests of the trust company, and its stockholders, and that the 
appellant was honest in the performance of ail such acts ; that, acting 
imder such belief, plaintiffs made no careful investigation of the rec- 
ords and transactions of the appellant, and that they did not discover 
his fraud and fraudulent practices until on or about the month of 
January, 1913 ; that the appellant was the président and a director of 
the trust company, and acted in a fiduciary capacity for and towards 
the plaintiffs. 

Taking thèse allégations to be true, they were sufficient, we think, to 
show prima facie that the causes of action were not barred. In Bailey 
V. Glover, 21 Wall. 342, 22 L. Ed. 636, Mr. Justice Miller said : 

"In suits in equity, wliere relief is souglit on tlie grouiul of fraud. the au- 
tlioritiea are without eonflict in support of tlie doctrine tliat, wliere the Ignoi'- 
ance of the fraud has been produeed by affirmative acts of the suiUy party 
in concealiiig the facts from tlie other, the statute wlll not l>ar relief, provided 
svilt is brought within proper time after the discovery of the fraud." 

In that case the allégations of the complaint were that the défend- 
ants "kept secret their said fraudulent acts, and endeavored to conceal 
them from the knowledge" of the plaintiff, whereby he was "prevented 
from obtaining any sufficient knowledge or information thereof until 
within the last two years." 

In Rosenthal v. Walker, 111 U. S. 18.S, 4 Sup. Ct. 382, 28 L. Ed. 395, 
the court reaffirmed the rule that where it is sought to obtain redresS 
against fraud concealed by the défendant, or which, from its nature re- 
mains secret, the bar of the statute of limitations does not begin to 
run until the fraud is discovered, citing Bailey v. Glover, which case, 
said the court, "has been often cited by this court, but has never been 
doubted or qualified." We followed and applied the doctrine of those 
cases in Pickens v. Merriam, 242 Fed. 363, 155 C. C. A. 139. 

In Townsend v. Vanderwerker, 160 U. S. 171, 186, 16 Sup. Ct. 
258, 262 (40 L,. Ed. 383), it was said: 
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"The question of lâches does not deiiend, as does the statute of limitations, 
npon the fact that a certain deflnite tlme has elapsed slnce the cause of ac- 
tion accrued, but whether, under ail the circumstances of the particular case, 
]jlaintlfC is char^eable with a want of due diligence in failing to institute. pro- 
ceedings before he did." 

[4] It is contended that mterest was erroneously allowed on the 
money due from the appelant for his subscription to the 523 shàres 
of the stock of the trust company. No assignment of error présents 
that question, but nevertheless we hâve given it considération. The 
shares were subscribed in varions amounts from April, 1904, to Sep- 
tember, 1906, and $10 per share were to be paid therefor. The master 
found from the évidence that the shares v^'ere to be paid for in cash 
upon delivery. The shares not having been paid for when payment 
was due, interest was payable thereon at 7 per cent, per annum under 
the provisions of section 1917, Civil Code of California, which makes 
interest payable upon moneys at the rate of 7 per cent, per annum as 
they "become due on any instrument in writing except a judgment." 

But the appellant contends that the matter falls within another pro- 
vision of the same section, which provides that interest shall be paid 
on money due on a statement of account from the day on which the 
balance is ascertained, and this for the reason that in his dealings with 
the trust company varions payments had been entered to his crédit up 
to the time of the accounting before the master, and he asserts that 
interest can run only upon the balance found due at that time. The 
master allowed the appellant interest on ail his payments from the time 
when made, and this was proper. From and after August, 1907, ail 
the said payments were for state license taxes and other taxes and 
advertising. There was no mutual accotmt. The appellant could not 
stop interest on the sums he owed on and prior to September 1, 1906, 
by thereafter making from time to time payments to the corporation 
or for its benefit. 

The decree is affirmed. 



LTJCK V. STAPLKS (two cases). 

In re I.UCK CONST. CO., Inc. 

(Circuit Court of Appeals, Fourth Circuit. October 1, 1918.) 

Nos. 163-1, 1G49. 

1. Ba>kri:ptcy ig=»440 — Appellate Pkoceedings— Mode ov Eeview. 

An order of a banlvruptcy court deuying validlty of a lien, where the 
matter was deterinlned on questions of fact, is revlewable by appeai, 
aud not on pétition to revise. 

2. Bakkiîuptcy i©=34C7 — Finuings of Fact — Eeview on Appeal. 

Ordei- of a bankruptcy court, made on report of référée lliiding that a 
mor'tsage on the property of banl^rupt corporation, executed when it was 
insolvent by its président, to secure a past indebtedness to himself as 
executor, was executed without authority and void, and subject to attack 
by the trustée, would be aflirmed. 

©=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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On Pétition to Superintend and Revise in Matter of Law Proceed- 
ings of and Appeal from the District Court of the United States for the 
Western District of Virginia, at Roanoke, in Bankruptcy; Henry Clay 
McDowell, Judge. 

In the matter of the Luck Construction Company, bankrupt ; Abram 
P. Staples, Trustée. Pétition to revise and appeal by H. M. Luck, 
executor, to review order of District Court. Pétition to revise dis- 
missed, and order affirmed on appeal. 

W. L. Welborn, of Roanoke, Va., for petitioner and appellant. 
Horace M. Fox and Abram P. Staples, both of Roanoke, Va., for 
respondent and appellee. 

Before PRITCHARD and KxNTAPP, Circuit Judges, and CON- 
NOR, District Judge. 

PRITCHARD, Circuit Judge. As will be observed by the caption, 
thèse causes come hère (No. 1634) on pétition to superintend and 
revise in matter of law and (No. 1649) on appeal from the District 
Court, sitting îls a court of bankruptcy, for the Western District of 
Virginia. 

[1,2] On the pétition to superintend and revise in matter of law, we 
will consider first the point as to whether a pétition to superintend 
and revise in matter of law is the proper mode of having the cause 
reviewed. The main question involved is as to the validity of a lien 
of a deed of trust and chattel mortgage dated August 29 and Septem- 
ber 1, 1916, upon practically ail of the assets of the bankrupt alleged 
to hâve been given to secure H. M. Luck, executor of N. C. Luck, 
deceased, the payment of $3,000. It appears that the controversy 
herêin involved is as to the validity of said lien, and is à contro- 
versy arising in bankruptcy between the trustée on one side, repre- 
senting the other creditors, and the said executor on the other. 

The order of the District Court, in disallowing this debt and dis- 
allowing this claim as a secured claim, is challenged in the pétition to 
superintend and revise in matter of law, wherein it is alleged that the 
court below erred in certain findings of fact, as set out in said pétition 
under paragraphs 3, 4, 5, 6, 7, 8, 9, 11, and 14; therefore it will be 
observed that the real issue involved in this controversy is as to ques- 
tions involved in issues of fact. We think that the law as to this point 
it so well settled that it is unnecessary to enter into an extended dis- 
cussion of the same, f urther than to cite the f ollowing cases : Coder 
V. Arts, 213 U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 772, 16 Ann. Cas. 
1008; Security Warehousing Co. v. Hand, 206 U. S. 415, 27 Sup. 
Ct. 720, 51 L. Ed. 1117, 11 Ann. Cas. 789; Home Bank for Savings 
V. Lohm, 223 Fed. 633, 139 C. C. A. 179 (4th Cir.) ; Holden v. Stratton, 
191 U. S. 115, 24 Sup. Ct. 45, 48 L. Ed. 116; Matter of Loving, 
224 U. S. 183, 32 Sup. Ct. 446, 56 L. Ed. 725 ; American Piano Co. 
v. Heazel, 38 Am. Bankr. Rep. 677, 240 Fed. 410, 153 C. C. A. 336 
(4th Cir.). 

For the reasons stated, the pétition to superintend and revise is 
dismissed. 

The référée f ound the f acts as f ollows : 
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"The Tvuek Construction Company, Incorporated, the banltrupt, was a Vir- 
ginia corporation. Its ofiicers were H. M. Lucie, président ; G. T. Fogel, secre- 
lai-y and treasurer; E. E. Francey, vice président. Thèse three parties owned 
ail the stock of the corporation and were its directors. While E. E. Francey 
had advanced to G. T. Fogel the money wlth which to purchase his stock, yet 
the Fc^el stock, amo;inting to Ç10,000 par value, had been issued to hlm 
(Fogel) and stood on the books of the company in his name. 

"In the spring and summer of 1916 the Luck Construction Company was 
engaged in doing certain railroad construction in Nelson county. Va., for the 
Blue Ridge Railvray Company, and so far as the record shows thls was aU 
the business it had at this time. Sorae years prier to 1916, N. C. Luck, father 
of H. M. Luck, had died, leaving a will whereunder H. M. Luck was ap- 
polnted executor, and H. M. Luck afterwards quallfled as such. Under said 
will the beneflciaries were the said H. M. Luck and his four sisters, Mrs. 
Welborn, Mrs. Marshall, Mrs. Runge, and Mrs. Wilson. That certain funds 
of the N. O. Luck estate came into the hands of H. M. Luck as executor, 
either prlor to or about June, 1916. That by a paper purporting to be dated 
June 6, 1916. the Luck Construction Company, by H. M. Luck, as président, 
and R. S. Sale, purporting to be assistant secretary, undertook to give a chat- 
tel mortgage on certain steel rail belonging to the Luck Construction Com- 
pany at Westport, Md., to secure H. M. lAick, executor, if2,000. This instru- 
ment w'as not in fàct exeeuted by Luck and Sale until after June 21, 1916. 
That Sale was never elected by the stoekbolders or directors' assistant secre- 
tary, but undertook to aet as such under a power of attorney from G. T. Fogel, 
given on March 10, 1911. Tliat Luck, as président, and Sale, purporting to be 
assistant secretary, had no authority from either the board of directors, nor 
from Francey or Fogel, indivldunlly or as stockholders to give thls chatte! 
mortgage and in fact Fogel was ?iover informed of it and Francey probably 
never heard of it, eertainly not till long after It had been glven. This paper 
was never taken out of the office of the company or recorded. That on June 
21. 1916, H. M. Luck, executor, advanced the Luck Construction Company 
$1,000; on June 22, 1916, U.WO; and on July 3, 1916, ,?1,000. That on 
August 30. 1916, he advanced $2.50; August ?,Oth, $629.07; September 8, 
$100; September 16, $300 ; September 20, .$200. The flrst $3,000 so advanced, 
on June 21, June 22, and July 3, are the $3,000 claimed as secured by the deed 
of trust and chattel mortgage of August 29, 1916, hei'e, particularly in contro- 
versy. That the accounts of the Luck Construction Company were being kept 
in tJie Colonial Bank & Trust Company of Koanoke, Va., In the name of H. 
M. Luck personally, during this time. That the rail at Westport was sold by 
the Luck Construction Company in July, 1916, for $2,000, and the money was 
paid to the company and entered on the books as 'Julys Rail Westport $776.25 ;' 
'August 20th — By check rail from Westport $1,370.33.' Thèse payments 
were to the company, and the money thereby received was the property of the 
company. No formai release was made of the attempted chattel mortgage 
which Luck and Sale had undertaken to give on this rail, but the rail was 
sold clear of liens to the purchasers. At the time thèse rails were sold by 
Luck Construction Company there was no understanding of aijy kind betweeu 
that company and H. M. Luck, executor, that he should receive other security 
for $2,000. 

"Tlie entire $3,000 advanced by Luck, executor, to the Luck Construction 
Company, was expended and paid out by the Luck Construction Company on 
the Virginia Blue Ridge job in June, July, and August, 1916. That on August 
29, 1916, and for some montlis prier tliereto, the Luck Construction Company 
was hopelessly insolvent, owing debts of about $50,000 or over, with assets as 
nearly as can be judged of less than S10,00O. That in July the Luck Construc- 
tion Company had assigned ail its equlties and profits in the Virginia Blue Ridge 
Ballway Company job to a trustée to secure certain Lynchburg creditors, and 
the amount of $1,279 then afterwards received paid only a small portion of 
thèse Lynchburg debts. That on August 29, 1916, the said company had no 
other assets, except certain equipment, which as sold in thls proeeeding 
brought only $5,000, which wrs a very fair price. 

"That on or about August 29, 1916, H. M. Luck undertook as président ol 
the Luck Construction Company to give a deed of trust and chattel mortgage 
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on practîcally ail the assets of the company to secure Mmself as exectitor 
the said $3,000 already advanced to the Luck Construction Company by Mm- 
self and already pald out on the Virginia Blue Ridge job. That no meeting 
of the stoclîholders or directors of said company was called, or ever under- 
talcen to be held. That no notice or knowledge to G. T. Fogel, the owner ofi 
$10,000 of the stock of the company, also a director, was given. That B. E. 
Francey, the remalning stockholder and director, was about this time written 
to by Sale, or Luck, asking hls consent to give a mortgage to secure some 
money to be borrowed from the Luck estate, which was to be used in carry- 
ing on a new job just taken by the company in Alleghany county, Md., 'and 
that in order to start that work up then I agreed they should exécute the 
deed of trust.' That Francey knew nothing about the Luck estate having ad- 
vanced maney in the summer of 1916, and that this money had already been 
expended in the Virginia Blue Ridge job. That he never authorlzed the 
giving of a mortgage or deed of trust to secure such money, and Francey tes- 
tified that, if he had known the facts he would not bave consented. That at 
this very time Francey himself was a créditer for money advanced and loan- 
ed to the Luck Construction Company, in the sum of about $20,000. That 
$2,C0O which was turned over by check of H. M. Luck on or about the date 
of the alleged deed of trust and mortgage was really the money of the com- 
pany itself, represcnting the proceeds of the company's rail at Westport, and 
was not the money of H. M. Luck, exécuter, 

"That H. M. Luck had actual knowledge of ail the above facts. 

"No ratification of thèse attempted liens is shown by the évidence to hâve 
been made by Francey or Fogel. The moneys advanced by H. M. Luck, 
exécuter, to the Luck Construction Company, on August .30, 1916, and subsé- 
quent dates (set out in détail, supra), and totallng $1,479.67, are not clnimed, 
either as set out in the original and amended proofs of debt, and exhlbits 
flled tbt'rewith, or in the évidence and statement of counsel for H. M. Luck, 
exécuter, to be Included in the alleged security of the deed of trust and 
chatte] mortgage, hère in controversy. The deed of trust and mortgage are 
only olaimed as security for the payment made to and expended by the 
Luck Construction Company in June and July, 1916, 'which money was loaned 
some months before the security was given.' " 

In determining as to the correctness of the rulings of the court 
below, it should be borne in mind that ail questions of fact were found 
by the référée and in turn affirmed by the court below. 

The référée in making his report filed an opinion which we think 
clearly and accurately states the law. We quote the opinion in fuU: 

"Ordinarily a corporation cannot legally act in matters of this kind, except 
through its board of directors in meeting assembled — in a board meeting 
where the matter may be acted upon as a board sitting as such. This is the 
gênerai rule. That the board of directors of the bankrupt corporation held no 
meeting authorizing the exécution of the deed of trust in question is clearly 
established by the évidence. 10 Cye. pp. 774, 775; 3 Cook on Coi-pôrations 
(6th Ed.) § 1713a ; 2 Thompson on Corporations (2d Ed.) §§ 1071-1073. 

"While this is the gênerai rule, it will be observed that the great majorlty 
of cases clted by the authorlties in support of this rule were cases arising out 
of suits instituted by stockholders, and not creditors. On the other hand, 
there is good authority for the proposition that where innocent parties, for a 
présent fair considération, deal with officers of a corporation who hâve been 
held out as having authority to do certain aets, who hâve apparent or osten- 
sible authority to act for the corporation in certain matters, the innocent 
party, having acted in good faith and having changed his position by vlrtue 
thereof, will be proteeted, even though it tums out that the officer with 
whem he was dealing in reality had no authority to bind the corporation, or 
that the transaction bas been othervsdse irregular. In seeking this protection, 
however, the party must briug himself clearly wlthin the rule, and show 
that he did not hâve actual knowledge of the true condition and acted in 
the utmost good faith. 10 Cyc. p. 912 ; Thompson on Corporations, § 2560. 
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"But hère we hâve no such condition. This is neither a suit by a ijtoek- 
holder, nor did the petitioner herein part vvitli his property for a présent falr 
considération, nor can he claira that lie was Innocent of the true state of af- 
falrs. On the contrary, the benefielary under tlie deed of trust in question 
had full and actual knowledge of the company's condition, knew that no cor- 
porate action had been taken, knew that he was not aijplying the proceeds 
derived from the deed of trust In the manner agreed upon by Francey, the 
largest stockholder, vice président of the company, and one of its three dlrec- 
tors. He had actual knowledge that Fogel, who was the owner of $10,000 of 
the stock of the corporation, and also a director, did not even know of the 
proposed deed of trust. Luck, executor, was deçiling with himself as président 
of the Luck Construction Company, and nierely dlrected Sale, at most a de 
facto oflflcer, to sign the deed as secretary and place thereon the seal of the 
corporation. In reality Luck was the only offlcer and stockholder of the 
coiTioration who knew what was taking place. The évidence shows that Sale 
was not a stockholder, and held the otHce of assistant secretary of the cor- 
poration by virtue of a power of attorney in which Fogel, the real secretary 
of the Company, undertook to delegate the duties of his otfice to Sale. Luck. 
executor, therefore, cannot be heard to say that he did not hâve actual knowl- 
edge of ail thèse facts. What he did was not the act of the corporation, and 
the attempted conveyance of the property descrlbed in the deed of trust ancl 
ehattel mortgage of August 29, 1016, must be held to be absolutely void. 

"Hère we find Luck as président of the corporation dealing with himself as 
executor of the N. C. Luck estate. The évidence shows that Luck is one ol 
the legatees under the wlU of N. C. Luck, and therefore interested in the 
transaction in three différent capacities: First, as président; second, as 
executor; and, third, individually. Tlie décisions and authorities holding 
that transactions of this klnd are invalid are too clear to admit of argument. 
10 C.yc. p. 918; Thompson on Corporations, § 1411. 

"It is contended by the petitioner that the trustée in bankruptcy cannot 
property attack the valldity of the deed of trust under considération. It Is 
argued that the trustée stands in the shoes of the bankrupt corporation, and 
that if the corporation could not raise any question concerning the valldity ot 
the deed of trust (under the doctrines of estoppel) then the trustée could not. 
While this may bave 'been true prier to tlie amendment of the Bankruptcy 
Act, it is not now a correct statement of the law. Section 47 of the Bankrupt- 
cy Act of July 1, 1898 (?,0 Stat. ,577, c. 541) as amonded bv Act June 25, 1910. 
36 Stat. 840 (Oomp. St. § 9631), provides in part as follows: '* * * (2) 
And such trustées, as to ail property in the custody or comlng into the custody 
of the bankruptcy court, shall be deemed \ested with ail the rlghts, remédies, 
and powers of a creditor holding a lien by légal or equital}le proceedings there- 
on, and also, as to ail property not in the ('ustody of the bankruptcy court, 
shall be deemed vested with ail the rlghts, remédies, and powers of a judg- 
meut créditer holding an exécution duly returned unsatlslled.' " 

In view of the foregoing, which meets with our hearty approval, 
we do not deem it necessary to enter into an extended discussion of 
the matters involved in this controversy, inasmuch as what we might 
say would of a necessity be simply a répétition of what the référée 
has alreadv so well said, further than to cite the case of Loan & Trust 
Co. V. Cxt-aham, 14 Am. Bankr. Rep. 313, 135 Fed. 717, 68 C. C. A. 
355. This court, in discussing this phase of the question, said : 

"The question of whether or not the lien clalmed by the trust company 
constltuted a valid préférence under the bankruptcy law was one dépendent 
upon the correct détermination of the facts in relation to the particular trans- 
action ; and that fact both tiie référée and the lower court having determined 
adversely to the trust company, this court, treating this as a pétition for re- 
vlew, could not disturb, and, treating it as an appeal, should only do so 
where those tribunals appear plainly to bave been wrong in the conclusions 
reached by them. Under the facts of this case it may be said that there was 
255 F.— 41 
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room for différence of opinion as to Jnst wbat was the true transaction be- 
tw-een tlie parties ; but certainly no sucli doubt as would justlfy thls court lu 
departing from the well-establisbed rule of aeceptlng the décision of the lower 
courts, particularly where they both coïncide as to wbat are the facts." 

In view of what we hâve said, it necessarily follows that the decree 
of the lower court should bfe aiSrmed. 
Affirmed. 



THE PINNA. 

(Circuit Court of Appeals, Mfth Circuit. January 31, 1919.) 
No. 3306. 

1. Seamen i©=>24— Demand fob Half Pat at Intekmediate Poet — Sufeioien- 

CY of Compuance. 

Whiere, on demand by seamen on arrivai at American port for payment 
of half their earned wages, the master stated that he dld not bave money 
and banks had closed, but offered them store orders, whlch they accepted 
^nd used in part, they could not thereafter dispute validlty of payment 
pro tanto, nor put master in default, so as to entltle them to full payment 
and discharge wlthout a further demand. 

2. Seamen <®=>24 — Demand foe Half Wages at Inteemediate Poet — Time 

fob compliance. 

The master of a vessel Is entitled to reasonable time to prépare hlm- 
self to comply wlth a demand by seamen for half of their wages under 
Seamen's Act, § 4 (Comp. St. | 8322). 

3. Seamen <©=>21 — Wages — Forfeitube by Deseetion. 

Seamen, who demanded instant compliance with their demand for 
half their earned wages in an American port, and when the master ob- 
talned the money shortly afterward, while they were still on the vessel 
or wharf, refused to accept It and lett the vessel, forteited their wages 
as deserters. 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana ; Rufus E. Poster, Judge. 

Suit in admiralty by H. OIsen and others against the steamship 
Pinna; Lane & McAndrew, Eimited, claimant. Decree for claim- 
ant, and libelants appeal. Atïirmed. 

For opinion below, see 252 Fed. 203. 

. W. J. Waguespack and Herbert W. Waguespack, both of New Or- 
léans, La., for appellants. 

W. W. Young, of New Orléans, La. (Terriberry, Rice & Young, of 
New Orléans, La., on the brief), for appellee. 

Bef ore WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. This is an appeal from a decree in admi- 
ralty, dismissing a libel, filed by 14 seamen, as to 12 who are appellants 
in this court. A decree in f avor of the other 2 libelants is not appeal- 
ed from. The question presented by the appeal is whether the appel- 
lants properly demanded, and were entitled to the payment of, half 
wages earned, when their ship reached Port Arthur, Tex. 

^=»For other cases see same topio & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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The libelants were shipped in London for a voyage to certain ports 
in the Gulf of Mexico, and back to a final port of destination in the 
United Kingdom, not to exceed one year. They signed shipping 
articles on November 26, 1916, and then received certain advances, 
and made certain allotments of their pay. The ship arrived at Port 
Arthur on January 9, 1917, and loaded some oil. There is a dispute 
as to the time of her arrivai; the libelants testifying that she arrived 
in the morning, and the master and chief engineer that she docked 
at 3 p. m. After the ship docked, and on the same day, the crew 
demanded a payment of wages, in varying amounts from $5 tô $15, 
as indicated on a list presented to the captain. The master told them 
that he had no money on the ship, and that it was impossible to then 
get it on shore, because thé banks had closed, and offered the men 
orders for merchandise on the Gulf Refining Company's store at Port 
Arthur. The men demurred, but accepted the orders, were granted 
shore leave, and traded part of the amount of their orders in mer- 
chandise at the store. The succeeding morning they made another 
demand for half wages then earned, in cash, without déduction for 
advances and allotments made in London. The master replied to 
their demand that he had not enough money in the ship to pay their 
half wages, ofïering them $5 each, in addition to the amounts taken 
up by them in merchandise. The master and chief engineer also tes- 
tified that the master also told the appellants that he would get more 
money for them from the bank as soon as he could, and return to the 
ship with it. The appellants declined to await his return, and left 
the ship for the purpose of libeling it, claiming that the captain's fail- 
ure to pay them half wages earned entitled them to collect their full 
wages due and to their discharge from the ship. The captain, upon his 
return from Port Arthur with additional money, testified that he f ound 
some of them on the ship or on the dock, after a visit to the ship to 
get their effects, and offered then to pay them according to their de- 
mand, but that they declined to receive anything from him, upon the 
ground that it was too late. The ship sailed from Port Arthur with- 
out the appellants, and the captain entered them on the log as de- 
serters from the ship. Upon the ship's arrivai in New Orléans, the 
libel against it was filed. 

The rightfulness of the appellants' position in leaving the ship dé- 
pends (1) upon their right under section 4 of the Seamen's Act of 
1915 (Act March 4, 1915, c. 153, 38 Stat. 1165 [Comp. St. § 8322]) to 
receive half wages earned from the time the voyage commenced till 
its arrivai at Port Arthur, without déductions, and in money ; and (2) 
upon whether they properly demanded half then earned wages from 
the master. The first question dépends upon whether the ship should 
be credited with advances and allotments made in London, and upon 
whether payments in orders payable in merchandise are properly to be 
taken into account. 

[1] We think an answer to the first question is unnecessary to a 
décision of the case. Whether there was an amount due the appellants 
or not, the master could be put in default, so as to entitle them to full 
wages and a discharge, only for failure to comply with a proper and 
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légal deiïiand. Conceding that the first demand on the day of the ship's 
arrivai at Port Arthur could only hâve been complied with by a money 
payment, if the appellants had stood on their right to nothing but a 
money payment, yet the fact is that they ail both accepted and partly 
used the store orders. They could not use the orders and still dis- 
pute the validity of the payment. The acceptance of the orders and 
the Use of them for less thari the amount of half of their earned wages 
would not prevent their making a second demand for the unpaid portion 
of the then half of their earned wages. They made a demand on the 
morning of the second day. It may be conceded that it was a demand 
for the amount of wages they were entitled to demand under section 
4 of the Seamen's Act. The captain, in response to the demand, ac- 
cording to appellee's testimony, which the District Judge found to 
be true, did not refuse to comply with the demand, but offered appel- 
lants each $5 immediately, and asked for time to get more money from 
the Port Arthur bank with which to supply any deficiency. There is 
a conflict in the évidence as to what happ&ned between the master and 
the appellants on the occasion of the second demand, but the District 
Judge found the facts to be as stated, and an examination of the rec- 
ord supports the correctness of his conclusion. The appellee's évidence 
is also to the effect that the master thereaf ter procured the money and 
oiïered it to those of appellants who were at the ship or on the dock 
uport his return, and that they declined to receive it. No référence to 
this offer and refusai is found in appellants' testimony. 

[2] A demand, to be légal, must afford the person on whom the 
demand is made a reasonable time to accède to it. If, upon the sec- 
ond dêmarid, the master had pleaded inability to immediately comply, 
not coupled with a request for time to put himself in shape to com- 
ply, it might be construed to be a refusai to comply, which would en- 
title the appellants to full wages and a discharge. Upon the ship's ar- 
rivai in port, the master was entitled to a reasonable time to prépare 
himself to comply with any demands made upon him for wages. The 
acceptance of the orders tendered by the master in response to the 
first demand authorized the master to assume that the men would not 
insist on further payment, at least unfil he was notified to the contrary 
by the second demand. He was not, therefore, in default for not 
having anticipated and prepared for the second demand. He was en- 
titled to a reasonable time, after the making of the second demand, 
to get the money to comply with it. This was certainly true, if he 
requested the extension of such indulgence to him and expressed a 
purpose to put himself in shape to comply shortly with the demand, if 
granted, and this is what the record discloses in this case. The pur- 
pose of section 4 of the Seamen's Act was to furnish n remedy by 
which sailors could procure a proportion of their earned wages at each 
port, and not to provide a method by which the shipping articles could 
be terminated at the will of the seaman, because of a failure on the 
master's part to instantly comply with a demand by the seaman, which 
was made with the purpose of procuring the right to demand a dis- 
charge from the shipping articles, rather than the payment of half of 
the earned wages under them. 
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[3] The refusai of the appellants to grant the master a reasonable 
opportunity to get the money to comply with their demand indicates 
that the purpose of the demand was to put the appellants in a position 
to demand full wages due and their discharge. The object of the law 
would be perverted, if permitted to be so used. Our conclusion is 
that the District Judge correctly held that instant compliance with 
appellants' demand for half of their earned wages was an unreason- 
able requirement, and that appellants wrongfully left the ship, when 
they left for the purpose of enforcing their claim for full wages, ai ter 
such a demand, and, as they left without the master's permission and 
with the intention not to rettirn to it, are to be considered as de- 
serters. As deserters, they forfeited their wages, and for that reason 
the libel, as to the appellants, was properly dismissed. Section 7 of 
the Seamen's Act of March 4, 1915 (Comp. St. § 8380); The London, 
241 Fed. 863, 154 C. C. A. 565; In re Ivertsen (D. C.) 237 Fed. 498; 
The Elswick Tower (D. C.) 241 Fed. 706. 

The decree appealed from is affirmed. 



MULLINS LTJMBER CO. v. WILLIAMSON & BROWN LAND & LUMBER 

CO. 

(Circuit Court of Api)eals, Fourtli Circuit. December 6, 1918.) 

No. 1660. 

1. Evidence ©=5472(1) — Opinion Rvidexck — Tnva.sion of Province of Jury. 

Exclusion of a question to a witness licld not error, wliere it called for 

liis opinion on a niaterial fact, vvliicli the .iury were capable of deter- 

niining from tlie évidence. 

a. Appeal and Erkor i®=3lOo.'?(.3) — ITarmi.esr Ehror — Exclusion of Evidence. 

l'jxclusion of évidence is not ground foi- j'eversal, wliere it does not ap- 

pear that it would hâve been favorable to plaintlff in error. 

3. Adverse Possession <©=>23 — Nature and Requisites — Cutting of Timber. 

The oceasional cutting of timber on wild swanip land, not continuously 
occupied or used, is not sufïicieut to establisli adverse possession. 

4. Courts iS=>.365 — Trespass <S=>52 — Cuttinq of Timber — Measure of Dam- 

ages — Question for Jury. 

TJnder the law as established by décision in South Carolina, which 
governs in the fédéral court in an action to recover damages for tlie 
cutting of timber in that state, where the primary question involved is 
the tltle to the land, tlie jury may award as damages either the value of 
the timber at the time of the trespass and eon^ei-sion, or the highest mar- 
ket value up to the tinie of trial, in their discrétion. 
B. Appeal and Error <@=1140(1) — Conditional Affirmance — Rémission of 
Part of Recovery. 

Where a jury by its verdict bas settled ail issues in favor of plaintiff, 
but beeause of an erroneous instruction may hâve awarded excessive dam- 
ages, an appellate court may properly permit the judgment to stand on 
rémission by plaintiff of ail aliove the lowest aniount the évidence would 
warrant. 

In Error to the District Court of the United States for the Eastern 

District of South Carolina, at Florence; Henry A. M. Smith, Judge. 

Action at law by the Williamson & Brown Land & Lumber Com- 

ig^sFor other cases see sarae topic & KBY-NUMBER In ail Kcy-Numbered Uigests & Indexes 
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pany against the Mullins Lumber Company. Judgment for plaintiff, 
and défendant brings errer. Reversed, subject to condition. 

W. F. Stevenson, of Cheraw, S. C, for plaintiff in error. 
F. L. Willcox, of Florence, S. C. (Willcox & Willcox, of Florence, 
S. C, on the brief), for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, Dis- 
trict Judge. 

WOODS, Circuit Judge. In this action to recover damages for 
cutting and removing timber, the main issue was the title to the land. 
Both parties claimed under Wilson Lewis. Plaintiff's chain of title 
is as foUows: 

. Wilson Lewis to S. W. Morrison, LOOO acres, more or less, July 
27, 1893 ; Sessions, sheriff, to H. T. Morrison, under tax exécution 
against S. W. Morrison, August 3, 1897; H. T. Morrison to Cape Fear 
Lumber Company, February 17, 1902; Cape Fear Lumber Company 
to plaintiff, September 9, .1910. To prove that défendant derived 
junior claim from the common source, plaintiff introduced convey- 
ances as follows: Wilson Lewis to D. T. Lewis, September 5, 1895; 
D. T. Lewis to C. H. Strickland, May 20, 1910; C. H. Strickland to 
défendant, August 24, 1910. 

At the first trial the chief subject of contest was whether the con- 
veyance of Wilson Lewis to S. W. Morrison embraced the 110 acres 
jn dispute. This court reversed the judgment in favor of the plain- 
tiff for error in the instruction of the trial court on that issue. 246 
Fed. 232.* On the second trial the jury again found for the plaintiff, 
and the case is hère on assignments of error in the exclusion of testi- 
mony, and the instructions of the court as to adverse possession, and 
the measure of damages. 

[ 1 ] The question whether the conveyance of Wilson Lewis to S. W. 
Morrison embraced the land in dispute depended to a great extent on 
the meaning of a plat made by H. T. Morrison at the time of the con- 
veyance : if Morrison meant one line marked on the plat as the bound- 
ary, the disputed land was covered; if another line, it was not. Rob- 
erts, a surveyor, testified that he was familiar with Morrison's meth- 
ods of marking his lines and illustrated it by referring to the lines on 
the plat in issue. He was then asked : 

"On that map, wlthout any further explanatlon, what would you say were 
the boundary Unes?" 

Objection to the question and answer was sustained. The witness 
could not know which of the doubtful lines Morrison meant as the 
boundary, except from what he had testified of Morrison's method of 
marking. With the information given by this witness and others, the 
jury was as well qiialified to draw the correct inference on the point 
as the witness. 

[2] We think, therefore, the trial judge exercised a wise discrétion 
in excluding the question as tending to invade the province of the 
jury on one of the most material issues of fact. Milwaukee & St. P. 
Ry. Co. V. Kellogg, 94 U. S. 469-476, 24 L. Ed. 256. But, even if the 

' 158 C. C. A. 392. 
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question was improperly exclnded, the error could not avail, because 
it does not appear that the answer would hâve been favorable to de- 
fendant. Shauer v. Alterton, 151 U. S. 607-616, 14 Sup. Ct. 442, 
38 L. Ed. 286. 

The court was asked to direct a verdict for the défendant on the 
ground that the statute of South Carolina requires the sherifif to put 
the purchaser at a tax sale in possession, and the évidence was to the 
efifect that H. T. Morrison had never been put in possession by the 
sheriff after his purchase. The only évidence on the subject shows 
that at the time of his purchase H. T. Morrison was already in pos- 
session as agent of his wife, S. W. Morrison, the defaulting taxpayer. 
The law evidently does not contemplate that the purchaser should be 
ousted, and immediately restored to the possession. 

[3] The land in dispute was wild swamp land, incapable of cultî- 
vation. The testimony relied on to estabhsh adverse possession prov- 
ed no continuous use or acts of trespass, but only occasional cutting of 
timber. This is not sufficient to establish the requisite continuity of 
possession. Bailey v. Irby, 2 Nott & McC. (S. C.) 343, 10 Am. Dec. 
609; Duren v. Sinclair, 22 S. C. 361-366; Love v. Turner, 78 S. C. 
513-519, 59 S. E. 529. It is therefore needless to consider the cor- 
rectness of the charge on the subject of adverse possession, or the al- 
leged error in the exclusion of évidence of Wilson Lewis as to the lo- 
cation of his line after his conveyance to S. W. Morrison. 

[4] The District Judge instructed the jury that, if they found the 
title in the plaintiff, it was — 

"entitled to reeovery for the hisliest market value of the timber eut from the 
time of the cutting in 1915 until the date of this trial." 

The cause arose out of a bona fide dispute as to the title to this land, 
and the défendant eut the timber in the belief that it had a right to 
do so. As correctly held by the District Judge, there was no évidence 
of malicious or reckless invasion of another's property, and therefore 
no basis for punitive damages. In such cases, where no state law is 
involved, the Suprême Court holds the measure of damages to be the 
value of the property at the time of the taking. Woodenware Co. v. 
United States, 106 U. S. 432, 1 Sup. Ct. 398, 27 L. Ed. 230; United 
States V. St. Anthony R. R. Co., 192 U. S. 524, 24 Sup. Ct. 333, 48 L. 
Ed. 548. In this case, however, the land was in the state of South 
Carolina, and in a légal sensé the primary question involved in the 
cause was the title to the land ; the damages recoverable were inciden- 
tal to and dépendent on the title. Ellenwood v. Marietta Chair Co., 
158 U. S. 105, 15 Sup. Ct. 771, 39 L. Ed. 913. Hence the cau.se was 
governed by the applicable décisions of the Suprême Court of South 
Carolina. Jackson v. Chew, 12 Wheat. 153, 6 L. Ed. 583. In that 
state the rule is that the jury may take as the measure of damages ei- 
ther the value at the time of the trespass and conversion or the high- 
est market value up to the time of the trial, according to their views 
of the justice of the case. Carter v. Du Pre, 18 S. C. 179; Gregg v. 
Bank of Columbia, 72 S. C. 458-464, 52 S. E. 195, 110 Am. St. Rep. 
633; Davis v. Reynolds, 91 S. C. 439-442, 74 S. E. 827. It was there- 
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fore error to charge that the plaintiff was entitled, as à matter of la\/, 
to the highest market value. 

[5] But the utmost injury that could hâve resulted to the défend- 
ant from the erroneous instruction was the différence between $1,884, 
the amount of the verdict, a-id the amount the jury must hâve found 
had they taken the lowest estimate of the quantity and vakie of the 
timber. The lowest estimate of both quantity and value was that of 
the witnesses Smith and McCants. Computing by thèse lowest esti- 
mâtes the verdict could not hâve been less than $847.80. 

Since ail other issues were settîed in favor of the plaintiff by the 
verdict of the jury under proper instructions, common sensé requires 
that the plaintiff should hâve the option to accept this lowest possible 
verdict rather than put ail the issues at îarge again in a new trial. 
Such a provision in the judgment does not deprive the défendant of 
the right of trial by jury. Arkansas Cattle Co. v. Mann, 130 U. S. 69- 
75, 9 Sup. Ct. 458, 32 L. Ed. 854; Chesbrough v. Woodworth, 221 
Fed. 912, 137 C. C. A. 482; Id., 244 U. S. 72, 37 Sup. Ct. 579, 61 L. 
Ed. lœO; Citizens T. & G. Co. v. Globe & Rutgers Pire Ins. Co., 229 
Fed. 326, 143 C. C. A. 446, Ann. Cas. 1917C, 416. 

It is therefore the judgment of this court that the judgment of the 
District Court be reversed, and thé cause remanded for a new trial, 
unless the plaintiff shall within 60 days pay ail the costs of this court, 
and shall remit in writing on the judgment in the District Court $1,- 
036.20; that if the plaintiff shall pay the costs of this court, and remit 
the sum of $1,036.20 within 60 days, the judgment of the District 
Court stand as affirmed. 

Reversed nisi. 



lOWA CENT. RY. CO. et al. v. WALKER. 

(Circuit Court of Appeals, Ei^htli Circuit. February 1, 1919.) 
No. 5149. 

1. Appeal and Errob <S=1212(r!) — Review — Law of tiib Case. 

AVhere a former judgment for plaintiff, adinlnisti'ator of deceased, was 
based on the last clear chiinee rule, whieh was the only question not 
wlthdrawn from the jury, was l'eversed on appeal, such reversai does not 
beeome the, law of the oase, so aa to preclude judgment for plaintiff on 
retrial on is.sues of négligence, whieli at the flrst trial were witlidrawn 
from the jury, for the only question presented to the court was whether 
the submission of the last clear chance rule was prejudiclal. 

2. Railroads <S=»282(8) — Injuries to Persons on Tuacks — Négligence. 

Where one struek by a frelght train was inforuied by the dispatcher 
that the train wasi at a station S miles distant, from, which, aceording to 
schtHlule, it would hâve taken 25 minutes to reach , the point of the ac- 
cident, and he testlfled tbat before getting a truck he looked for the 
train aad saw none approachinp, his contribntory négligence was for the 
jury. 

3. Appeal and Eerob i©=1067 — Review — Harmless Error. 

Refusai of instructions as to questions viàthdrawu from the jury Is not 
prejudiclal though the instructions were correct. 

ig;s5For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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4. Appeal and Bkror <S=3l050(l) — Review — Harmless Ekrojî. 

In Personal Injury action against a railroad company admission of its 
r\]!es reqniring the engine beU to be rung, when approachiug a grade 
crosslng, and tlie whistle to be sounded at the wliistllng post is harmless, 
where, under Code lowa, § 2072, sueh précautions weve required. 

In Error to the District Court of the United States for the Southern 
District of lowa : Martin J. Wade, Judge. 

Action by William A. Walker, administrator of the estate of Allen 
H. Walker", against the lowa Central Railway Company and others. 
There was a judgment for plaintitï, and défendants bring error. Af- 
firmed. 

See, also, 241 Fed. 395. 

J. A. Devitt, of Oskaloosa, lowa, and William McNett, of Ottumwa, 
lowa (F. M. Miner, of Minneapolis, Minn., Burrell & Devitt, of Os- 
kaloosa, lowa, and McNett & McNett, of Ottumwa, lowa, on the 
brief), for plaintifïs in error. 

John N. McCoy, of Oskaloosa, lowa (S. V. Reynolds, of Oskaloosa, 
lowa, and J. R. Jaques, on the brief), for défendant in error. 

Bef ore HOOK, Circuit Judge, and TRIEBER, District Judge. 

TRIEBER, District Judge. This is the second time this cause has 
been brought to this court on writ of error. The first time the judg- 
ment in favor of the plaintiff was reversed (203 Fed. 685, 121 C. C. 
A. 579), and upon the second trial to a jury a verdict for the défend- 
ant in error Vv'as again returned, and judgment thereon entered. 

The allégations in the complaint are set out in the fo ■ opinion 
of the court (203 Fed. 685, 121 C. C. A. 579), and need not be repeat- 
ed hère. The answers of the défendants, in addition to a gênerai dé- 
niai of the acts of négligence charged, pleaded contributory négligence. 

There are ten assignments of error, but counsel in their briefs pré- 
sent them under five spécifications, and we will dispose of them on 
thèse spécifications, as they présent ail issues involved. 

[1] 1. It is claimed that, as the former judgment was reversed on 
the ground that the court erred in refusing to direct a verdict in favor 
of the défendants, and upon the second trial the cause was heard on 
the same pleadings and the same évidence, in fact the évidence was 
read from the transcript of the record which was before this court 
on the first hearing, that décision is now the law of the case, and 
therefore the request of the défendants for a directed verdict should 
bave been granted. 

By référence to the opinion of this court at the former hearing, it 
will be seen that the only question before the court then was whether 
upon the facts, as shown by the record, the last chance doctrine ap- 
plied; ail other questions in issue having been withdrawn from con- 
sidération of the jury by the trial court. We held that, as the undis- 
puted évidence established the fact that as soon as the engineer, op- 
erating the engine discovered that the plaintifï was in a position of 
danger, he applied the emergency brake, and stopped the train as soon 

<g=3For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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as possible, the court erred iïi not directing a verdict for the défend- 
ants on the last chance rule of law. 

The other charges of negh'gence alleged in the complaint, having 
been withdrawn from the jury, and determined by the trial court in 
favor of the défendant, and the verdict having been in favor of the 
plaintiff upon the only issue submitted to the jury, errors of the trial 
court prejudicial to the plaintiff were not subject to review on that 
writ of error, prosecuted bv the défendant. Mutual Life Insurance 
Co. V. HiU, 193 U. S. 551, 24 Sup. Ct. 538, 48 L. Ed. 788. This ques- 
tion was settled by this court, after a careful review of the authorities, 
in Guarantee Co. v. Phénix Insurance Co., 124 Fed. 170, 59 C. C. A. 
376, and has since been foUowed by this court in a number of cases. 
Cook V. Foley, 152 Fed. 41, 81 C. C. A. 237; iEtna Indemnity Co. v. 
J. R. Crowe Coal & Mining Co., 154 Fed. 545, 83 C. C. A. 431 ; Rog- 
ers V. Penobscot Mining Co., 154 Fed. 606, 83 C. C. A. 380; Morri- 
son V. Bumette, 154 Fed. 617, 83 C. C. A. 391 ; Midland Valley R. R. 
Co. V. Fulgham, 181 Fed. 91, 104 C. C. A, 151. Only those issues of 
law which were before the appellate court and by it determined, be- 
come the law of the case, when, upon reversai, the cause is retried. 
None of the cases cited by the learned counsel for plaintiff in error 
are to the contrary. 

It follows that the court did not err in refusing to direct a verdict 
upon that ground. 

[2] 2. Do the facts show that the plaintiff was guilty of contribu- 
tory négligence, independently of the question adjudicated on the for- 
mer writ of error? 

The complaint, among other allégations of négligence, charged, and 
there was substantial évidence to require the submission of that issue, 
whether the train, which caused the injury complained of, came into 
the station at New Sharon without warning and without a signal, the 
plaintiff being at the place of danger by reason of the fact that he had 
been informed by the train dispatcher, in charge of that office, that 
the freight train, which caused the injury, was not yet at Searsboro, a 
station 8 miles away, and according to the schedule it required 25 min- 
utes to reach New Sharon, where the plaintiff was injured. There 
was also évidence that only 3 minutes had elapsed after that informa- 
tion, when he had moved the truck and was struck by the freight train. 
It is claimed it was the duty of the plaintiff to look out for the train, 
notwithstanding the information he received from the train dispatch- 
er, which led him, and rightly so, to believe that the train would not 
reach the place where he was wheeHng the truck for 25 minutes, and 
failing to do so he was guilty of contributory négligence. He testi- 
fied, "upon getting the truck, he looked to the north, whence the train 
would come, and saw no sign of an approaching train," so there was 
évidence that he looked for the train. We are of the opinion that the 
court committed no error in holding upon thèse facts that the plaintiff 
was not guilty of négligence as a matter of law. Négligence is not im- 
putable, as a matter of law, to a person for doing what, as a reasona- 
ble person, he had good and sufficient reason for believing he can do 
br omit to do with safety, and without appréhension of danger. St. 
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Louis-San Francisco Ry. Co. v. Maynord, 246 Fed. 115, 158 C. C. A. 
341. It is a question to be determined by the jury under proper in- 
structions of the court. Northern Pacific R. R. Co. v. Amato, 49 Fed. 
881, 1 C. C. A. 468, affirmed 144 U. S. 465, 12 Sup. Ct. 740, 36 L. Ed. 
506. The Suprême Court in affirming the judgment of the Circuit 
Court of Appeals said : 

"We coneur also witli the vlew of the Circuit Court of Appeals, In the 
opinion of that court, given by Judge Lacombe, that it was fairly a question 
for the jurj' to détermine, vvhether or not it was négligence on the part of the 
plaintiff not to Iteep a looliout for a coming englne, in view of the assurance 
of the boss. that there was none to come." 

Other fédéral cases in point are McGhee v. Campbell, 101 Fed. 936, 
42 C. C. A. 94; Slentz v. Western Bank Note, etc., Ce, 180 Fed. 389, 
103 C. C. A. 535 ; Fried & Reineman Packing Co. v. Hugel, 183 Fed. 
110, 105 C. C. A. 402. In none of the authorities relied on by the 
plaintifï in error, had the injured person been informed by one in au- 
thority, what practically amounted to an assurance of safety, before 
doing the act claimed to hâve been neghgence. 

[3] 3. It is assigned as error that the court refused to give certain 
instructions asked by the plaintifï in error. The instructions refused 
and assigned as error in the fourth and fifth assignments, referred to 
the speed of the train ; but as that question was by the court with- 
drawn from the jury, the défendant cannot complain that it was prej- 
udicial to refuse them, even if they were correct, on which we express 
no opinion. 

4. The exceptions to parts of the charge of the court ail relate to 
the questions of contributory négligence which hâve been fully dis- 
cussed hereinbefore, and it would serve no useful purpose to reiterate 
them. 

[4] 5. The court properly admitted in évidence thé rules of the de- 
fendant company, requiring the engine bel! to be rung when approach- 
ing road crossings at grade, and the whistle to be sounded at ail whis- 
thng posts. But even if it were error, it would not be prejudicial, as 
the law of the state of lowa required it to be done. Section 2072, 
Code of lowa 

Other questions hâve been presented and carefully considered; but 
as they présent no question of law, not well settled, it is unnecessary 
to refer to them. 

There was no error in the trial of the cause, and the judgment is 
accordingly affirmed. 
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SCHENK & McDONALD v. WORTHEN LTJMBER MILT^S. 

(Circuit Court of Appeals, Nintli Circuit. February 3, 1919.) 

No. 3179. 

1. logs and logging ls=»34(l) — modipicatiox of contuact t3y subsequent 

Agkeement. 

That legs to be eut and. delivered by défendants to plaintlff, whlch by 
the terms of tlie contract were to be eut from certain land&, were by sub- 
séquent agreement of tlie parties eut from other lands, did not take 
them out of tlie contract, where they were delivered and paid for at tbe 
priée flxed therein. 

2. IjOGS and LOGGINGS <S=>34d) CONTRACTS ASCEETAINMENT OF QUANTITT 

Provision for Submission to Thibd Party. 

A provision, in a contract for the sale of logs to be eut and delivered 
by défendants to pilaintlffs, that "in case of dispute over scale the seale 
of a compétent disintere.sted person shall be accepted as final by both 
parties," Is valid and binding. 

In Error to the District Court of the United States for the First Di- 
vision of the District of Alaska; Robert W. Jennings, Judge. 

Action at law by the Worthen Lumber Mills against Schenk & Mc- 
Donald, a copartnershipy and Edward Schenk and Gordon D. McDon- 
ald, individually. Judgment for plaintiff, and défendants bring error. 
Affirmed, 

John Rustgard, of Juneau, Alaska, for plaintiffs in error. 
J. A. Hellenthal and Simon Hellenthal, both of Juneau, Alaska, for 
défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The défendant in error brought this action 
in the court below to recpver $1,900.03, alleged to hâve been overpaid 
the plaintiffs in error, défendants there, for certain logs theretofore 
delivered to it by the défendants to the action. The mill of the plain- 
tiff Company is located at Juneau, Alaska, and the logs respecting 
which the respective parties contracted were to be eut upon the forest 
reserve of the government in Alaska, and, according to the record, 
were to be received by the milling company when dumped into the 
water and properly boomed by the sellers. One of the essential por- 
tions of the two written contracts into which the parties entered was 
a stipulation to the effect that such delivery should take place not 
exceeding a certain stipulated number of miles from the mill of the 
plaintiff company. 

With the exception of the price per thousand feet of the logs and 
of the number of miles just referred to, the two contracts are in ail 
essential particulars the same, so that it will be sufficient to set out 
the substance of the first one, which was entered into on the 27th day 
of March, 1916, by which the défendants to the action agreed to fur- 
nish and deliver to the plaintiff company 1,000,000, more or less, feet 
of fîrst-class merchantable spruce and cedar logs of a spécifie descrip- 
tion, securely boomed in a prescribed way in the waters of the sea, 

<g=sFor otber cases see same topic & KBY-NUMBBR lu ail Key-Numbered Digests & Indexes 
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inlet, or bay contiguous to the place where eut for the tugboat of the 
plaintiff to reach when ready to tow, such place not to exceed 175 
miles distant from the mill of the plaintiff at Tuneau by the ordinary 
route of water travel. The price fixed for the logs covered by that 
contract per 1,000 feet was $6 free of ail taxes and stumpage, vvhich 
price was to be paid by the plaintiff at its mill ; it, however, agreeing 
to advance to the défendants the money required for stumpage, the 
amount so advanced to be a lien on the logs, and to be deducted from 
the purchase price thereof . 

Besides other provisions of the contract not pertinent to the présent 
inquiry, it contained thèse provisions, which are pertinent: 

"The said logs shall be sealed by the Scribner log rule and the sald first 
party [défendant] agrées to aecept the mill scale. The said logs shall be 
ont at north end Prince of Wales Island. Alaska, under the terms and con- 
ditions required by the forest reserve régulations. » * • said logs shall 
be eut, properly boomed, and lodged in a safe and seeure, but accessible, place, 
and ready for towing, as follows : As soon as possible, but not later than 
September 1, 1916. Eaeh boom of logs shall be sealed by the party of the 
first part [défendant], and this scale shall be sent to party of the second part 
[plaintiff] for the purpose of comparison with nuinber of pièces in boom: 
and said logs shall be considered deljvered when and in such amounts as 
taken in tow by the tugboat of the sald second party [plaintifC]. And the 
first party [défendant] agrées to notify the party of the second part [plain- 
tiff] at its place of business in Juneau when any boom is ready for towing. 
And it is further agreed that, in case of dispute over scale, the scale of a com- 
pétent dislnterested person shall be accepted as final by both parties. It is 
further agreed that party of the first part [défendant] shall furnish a 
boat of at least .50 horse power to assist in towing said logs as far as l'eters- 
burg, Alaska; eost of said assistance included in above price of logs." 

The case was tried with a jury, which returned a verdict for the 
plaintiff in the sum of $83<S.53, upon which judgment was entered 
against the défendants for that sum, with costs. 

[1] One of the points urged on behalf of the plaintiffs in error is 
that the logs, which it is conceded they delivered to the milling Com- 
pany in 1916, were not delivered under the: contract of March 27, 1916, 
and this because they were not eut from the north end of Prince of 
Wales Island. 

We think it is apparent from the contract of the parties that what 
they were contracting for was logs of a spécifie kind and description 
at a si>ecified price, which at the time of the making of the contract it 
was supposed eould and would be eut from lands at the north end of 
Prince of Wales Island. But the testimony of the défendant Mc- 
Donald, who signed the contract for himself and on behalf of his 
assoeiate, expressly states, in effect, that he subsequently found, upon 
examination of the timber at the north end of that island, that it was 
not of the required quality, and so informed the plaintiff in the case, 
with whom he agreed to and did deliver in four différent rafts the 
logs contracted for, eut from other lands, and gathered at Portage Bay, 
Port Malmsbury, and Dunean Canal. It is not pretended that the logs 
so delivered were not delivered at the priée fixed in the contract of 
March 27, 1916, and paid for thereunder. 

We think there is no merit whatever in the contention of the plain- 



654 255 FEDERAL REPOIITER 

tiffs in error that such logs were not delivered pursuant to the pro- 
visions of the written contract of March 27th. 

Another complète answer to the position of the plaintiffs in error 
respecting the contract of March 27, 1916, is that the record shows 
that the défendants to tlie action demanded of and received from the 
plaintifï a bill of particulars, together with undisputed évidence that 
the plaintifï paid the défendants in full for ail the logs delivered by 
them under the 1916 contract, except the sum of $74.42, thereby leav- 
ing the plaintiff indebted to the défendants in that sum for logs deliv- 
ered under that contract ; and the court expressly instructed the jury 
that the plaintifï had and could hâve no claim against the défendants 
by virtue of the contract of March 27, 1916, whether anything was 
or was not done under it. 

[2] Both contracts, as has been said, provided for two scalings — 
one by the sellers, which scaling, according to the contracts, was to 
be sent to the purchaser "for the purpose of comparison with number 
of pièces in boom" ; the other to be made by th© milling company ac- 
cording to the "Scribner log rule," which the sellers expressly agreed 
to accept, with the further and express stipulation of both parties 
that, "in case of dispute over scale, the scale of a compétent disin- 
terested person shall be accepted as final by both parties." 

The court below in its rulings held, and we think rightly, that the 
last-quoted provision of the contracts was binding and conclusive upon 
them. 

But one other matter need be alluded to, although we hâve given 
careful considération to ail the contentions on the part of the plain- 
tiffs in error. The défendants set up several counterclaims against the 
plaintifï, the first and third of which were rightly withdrawn by the 
court from the jury for lack of any évidence in support of them. The 
second was : 

"That on and between June 24, 1916, and the 16th day of September, 1916, 
défendants fumished to plaintiff at the latter's Instance and request the use 
of a towboat with erew for perlods aggregrsiting 172 hours ; that the same was 
actually and reasonably worth the sum of $5 per hour, totaling $860." 

With respect to that matter the contention of the plaintiff was that 
the défendants were to charge only the actual cost, which question the 
court, under appropriât© instructions, left to the jury to détermine. 

The fourth counterclaim was as follows: 

"That during the months of July and August, 1017, défendants loaned to 
plaintiff 72 boom chains and 3 pi'lihg chains, which plaintiff agreed either ta 
retum to défendants or pay for at their value; that plaintiff has neglected 
and refused to return the said chains, and that the actual and reasonable 
value of said boom chains is $3 for each, or the total of $216, and the value 
of the said piling chains is $7.50 for each, or the total of $22.50." 

The fif th counterclaim is this : 

"That on the 15th day of September, A. D. 1916, at plalntlff's spécial In- 
stance and request, and for Its benetit, défendants fumished six workmen for 
rebooming a raft of logs at Ihincan Canal, Alaska, which work eontinued for 
a period of 9 hours, making a total of 54 hours; that the same was actually 
and reasonably worth and of the value of 50 cents per hour, or a total ot 
$27; and that no part of the same has ever been paid." 
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The facts regarding the two last-mentioned counterclaims the court 
left to the détermination of the jury, with appropriate instructions, 
in the event of its finding thereon in favor of the défendant. 

The record containing no error calling for a reversai, the judgniènt 
is afïirmed. 



UNITED STATES v. NORTHERN PAO. RT. CO. 

(Circuit Court of Appeals, Eiglith Circuit. January 15, 1919.) 

No. 5115. 

CoMitEKCE ®=»27(7) — Safett Appuance Act — Trains Subject to Aie Bhakk 
Provisions — "Switching Opebation." 

Tlie movenient by a swltch engine of 40 or more carg coupled together 
over a Duluth terminal track, used only to connect différent tenulnal 
yards, over whleh no througb or local trains pass, and on which trains 
are moved slowly, witliout orders, tlmo cards, or block signais, held a 
"switching opération," not withln the air brake provision of Safety Ap- 
pliance Act 1893, S 1 (Comp. St. § 8605). 

In Error to the District Court of the United States for the District 
of Minnesota ; Page Morris, Judge. 

Action by the United States against the Northern Pacific Railway 
Company. Judgment for défendant, and plaintifF brings error. Af- 
firmed. 

Roscoe F. Walter, Sp. Asst. U. S. Atty., of Washington, D. C. (Al- 
fred Jaques, U. S. Atty., of Duluth, Minn., on the brief), for the Unit- 
ed States. 

D. F. Lyons, of St. Paul, Minn. (C. W. Bunn, of St. Paul, Minn., on 
the brief), for défendant in error. 

Before SANBORN, Circuit Judge, and TRIEBER, District Judge. 

TRIEBER, District Judge. The plaintiff in error, plaintiff in the 
court below, seeks a reversai of a judgment in favor of the défendant 
railwfay company, entered on a directed verdict of a jury. 

There are two counts involved, each of them complaining of a vio- 
lation of Safety Appliance Act March 2, 1893, c. 196, 27 Stat. 531, 
as amended and supplemented by Act April 1, 1896, c. 87, 29 Stat. 85 
(Comp. St. §§ 8605-8612), Act March 2, 1903, c. 976, 32 Stat. 943 
(Comp. St. §§ 8613-8615), and Act April 14, 1910, c. 160, 36 Stat. 
298 (Comp. St. §§ 8617-8619, 8621-8623). The first count charges 
that the défendant on September 21, 1916, operated a transfer train of 
48 cars over its Interstate line of railroad in and about Duluth, Minn., 
when less than 85 per cent, of the cars in said train had their ait 
brakes used and operated, or so assembled and connected that they 
could be used and operated by the engineer of the locomotive drawing 
the train. The second count charged a similar violation in the opéra- 
tion of a transfer train of 40 cars on September 22, 1916. 

The only issue involved is whether the tracks over which thèse trains 
were operated were a part of defendant's Interstate line of railroad 

^ssFot other caaes see same toplo & KBY-NUMBBB In ail Key-Numbered Dlgwts & Indexes 
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or merely side tracks used for switching purposes only. In United 
States V. Erie Ry. Ce, 237 U. S. 402, 35 Sup. Ct. 621, 59 L. Ed. 1019, 
it was held : 

"A train in tlie sensé intended consists of an engine and cars wliich hâve 
been assenibled and coupled togetlier for a run or trip along the road. Wlien 
a train is thus made up and is proceeding on its journey it is witliin the opér- 
ation of tlie air bralîe provision. But it is otherwise with the varions move- 
ments in railroad yards whereby cars are assembled and coupled into out- 
going trains and where))y incouiing trains wliich hâve completed their run are 
broken up. Thèse are not train inovements, but mère switching opérations, 
and so are not vsithin the air braire provision." 

The cotirt, in that case, f ound the f acts to be that the trains com- 
plained of were made up in yards like other trains and then proceeded 
to their destinations over main Hne tracks used by other freight trains, 
both through and local. The court in its opinion said: 

"Tbey were not moving car.s about in a yard or oii traclîs set apart for 
switching opérations, t>ut were engaged in main Une transportation, and tliis 
in eircumstances where they had to pass through a dark tunnel, over switches 
leading to other tra<'lcs and across passenger tracks whereon trains wero 
frequently moving. Tlius it is plain that, in conmlon with other trains using 
the saine main Une tracks, they were exposed to hazards which made it es- 
sential that appliances be at hand for readily and quiekly ehecking or œu- 
trolling their movements." 

And it was held that they were subject to the provisions of the act. 
In United States v. Chicago, Burlington & Quincy R. R., 237 U. S. 
410, 35 Stip. Ct. 634, 59 E Ed. 1023, the f acts f ound were : 

"The défendant opérâtes a railroad which passes througli Kansas City, Mo., 
and is used liirç;ely in Interstate commerce. Among its terminal fadlities at 
that point are tAvo freight yards known as the Twelf th Street yard and the 
Murray yard. Thèse yards are on opposite sides of the Missouri river, tlie 
distance between their nearest points being about two miles. Tlie track 
Connecting theni is one by w^hich passenger and freight trains enter and 
leave the city ; in other words, a main line track. For a distance of 3,000 feet 
it is upon a single track bridge spanning the river, and off the bridge it in- 
tersects at grade 12 or 15 tracks of other companies and passes through tlie 
Union Depot tracks. Besides its use by the defendant's trains, a considérable 
portion of it is also the lirie by which the passenger trains and some of the 
freight trains of the Rock Island and Wabash Railroads enter and leave the 
City. 

"Both yards are used for receiving and breaking up incoming trains, as- 
sembling and starting outgoing trains, and assorting, storing and distributing 
cars. Tb reach their ultimate destinations, whether on the defendant's road 
or on tliose of otlier carriers, a large proportion of the cars hâve to be moved 
from one yard to the other, and this is accomplished by transfer trains whicli 
are run over the main line track Connecting the yards. Thèse trains usually 
consist of an engine and about 35 cars, are operated by what are termed yard 
or switching erew.s, and carry no caboose or niarkers. They hâve no fixed 
schedules and are not controlled by a train dispatcher, but by block signais, 
as are ail other trains moving over the same track. Each train is moved as 
a unit from one yard to the otiier, and not infrequenUy is both preceded and 
followed by other trains, passenger and freight. 

"The three traSws, the running of whicli is charged to hâve been vlolatlve of 
the statute, were transfer trains of the class just deseribed. They were ruii 
from one yàrd to the other on August 9, l&lO, and! were composed, respect! vely, 
©f 42, 36, and 39 cars, of which only 9 in one train and 10 in each of the 
Others had tlieir air brakes connected for use by the engineer. At that time 
air brakes were reqnired to lie used on 7-5 per cent, of the cars in a train. Lin 
re Power or Train Brakes] 11 I. C. C. 429, 437." 
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And the court held that as the trains were engaged — 

"not shlftlng cars about In a yard or on isolated tracks devoted to switcliing 
opérations, but movinp; traffic over a considérable stretcli of main line track — 
one that was a biisy thorouslifare for Interstate pussengers and freight traffic. 
Kvery condition suggested by tlie letter and spirit of the air brake provision 
^^■as présent. And not only were tlie.se trains exposed to the hazards whlch 
that provision was intended to avoid or minimise, l)ut nnless tlieir engineers 
were able readily and quicUIy to check or control tlieir movements they were 
a serions menace to the safety of other trains wliich the statute was equaily 
designed to protect." 

And it was held that upon thèse f acts they were trains in the sensé 
o£ the statute. 

The undisputed évidence in this case establishes the fact that neither 
of the trains was operated on the dates alleged with 85 per cent, of 
air brakes, and that the tracks over which they were operated were not 
main tracks, but tracks used for switching purposes only. 

Owing to the topographical conditions at Duluth, it is necessary that 
the yard and industrial tracks be confined to a narrow space, and the 
terminais at Duluth are, owing to the many industries and the large 
shipping there, necessarily very extensive in length. Duluth is the 
largest terminal on that railway. At Rice's Point there are 55 tracks, 
each 4,000 feet long. The main tracks, over which ail trains, not used 
for switching purposes exclusively, are operated, are north of the 
tracks over which the trains in controversy were operated. Along thèse 
switch tracks there are a number of yards, among them Rice's Point 
yard and Furnace yard, ail termed "Duluth Terminais," and commonly 
referred to as "D. T. Tracks." It was between thèse two yards the 
trains mentioned in thèse two counts were operated without having 85 
per cent, of the cars equipped with air brakes. 

At one of the points this track crossed the tracks of the Duluth, 
Winnipeg & Pacific Railroad, which is used by that road for freight 
trains moving through West Duluth to Superior, Wis. Further east 
this track crosses the tracks of another line, which are used for gên- 
erai traffic. It also crosses a track of the Duluth, Missabe & North- 
ern Railroad. The yards along this "D. T." track are ail operated as 
one yard. There are no train orders, time cards or block signais giv- 
ing the movement of cars along this track, and no train has the right 
of way over any other train ; they are ail operated at a slow speed, 
so that they may he stopped within vision. No freight or passenger 
trains, either local or through, ever use any part of thèse "D. T." 
tracks. The book of rules of the défendant railway Company, which 
govems the opération of the railway, defines the meaning of a main 
line or main track : 

"A track extending through yards and between stations, upon which trains 
are operated by tlme-table or train order, ort the use of whlch is controlled 
by block signais." 

The undisputed testimony also establishes the fact that no part of 

any of thèse tracks is ever used by any of the trains running between 

stations, freight or passenger, but that they are used exclusively for 

switching purposes to supply the industries along thèse tracks with 

255 F.— 42 



658 255 FEDERAL EEPORTEE 

loaded cars or empties to be loaded for outgoing freight, for delîvery 
to the main line. 

From thèse facts no other conclusion can be reached than that of 
the leamed trial judge, that thèse train movements were mère switch- 
ing opérations, and therefore not within the air brake provision of the 
act of Congress, as determined in the Erie and Chicago, Burlington & 
Quincy Railroad Cases, supra. 

The District Court committed no error in directing a verdict on thèse 
counts for the défendant, and its judgment is affirmed. 



TWENTT-ONB MINING CO. T. ORIGINAL SIXTEEN TO ONE MINE, Inc. 

(Circuit Court of Appeals, Ninth Circuit February 3, 1&19.) 

No. 3205. 

Mines and Mineram ©^S^l) — Minino Claims — Bxtbalateeai, Rights. 

Under Rev. St. § 2.322 (Comp. St. § 4618), whlch glves the owner of a 
minlng clalin "the exclusive rlght of possession and enjoyment of ail 
reins * ♦ • throughout thelr entire depth" which apex in hls claim, 
In foUowing such a vein beyond hls slde Unes he Is not conttned to the 
vein Itself, but may extenU hls worklngs beyond Its walls, if necessary 
for tlie proper and economical working of the vein. 

Appeal from the District Court of the United States for the Sec- 
ond Division of the Northern District of California; William G. Van 
Fleet, Judge. 

Suit in equity by the Twenty-One Mining Company against the 
Original Sixteen to One Mine, Incorporated. From an order denying 
a preliminary injunction, complainant appeals. Affirmed. 

See, also, 254 Fed. 630. 

John B. Clayberg, Frank R. Wehe, and Bert Schlesinger, ail of San 
Francisco, Cal., for appellant. 

William E. Colby,,John S. Partridge, and Grant H. Smith, ail of 
San Francisco, Cal., and Carroll Searls, of Nevada City, Cal., for ap- 
pellee. 

Before GILBERT and ROSS, Circuit Judges, and DOOLING, 
District Judge. 

DOOLING, District Judge. The appellant vsras plaintiff and the ap- 
pellee défendant in the lower court, and they will be so designated 
hère. The plaintiff is the owner of two quartz Iode mining claims, the 
Valentine and the Belmont, located in Sierra county, Cal. The de- 
fendant is the owner of a similar claim, the Sixteen to One, adjoining 
the Belmont. Beneath the surface of the Belmont and Valentine 
claims there is a valuable vein. The District Court for the North- 
ern District of California has hy decree determined that the apex of 
this vein is located within the surface bdundaries of the Sixteen to 
One claim. 

^isFor other caaea see Bame topic & KEY-NUMBER In ail Key-Numbered DlgesU & Indexe* 
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The défendant, pursuing this vein downwards from its own claim, 
îs operating beneath the surface of the Belmont and Valentine claims. 
The présent action is for the purpose of enjoining such opération as 
is now, and unless prevented will be, carried on. The complaint is 
that défendant in pursuing the vein beneath the surface of plaintifï's 
claims has not confined its opérations to the vein itself, but has gone, 
and will continue to go, outside the boundaries and limits of the vein, 
and commit irréparable damage and injury to the said claims beneath 
their surface by digging up, excavating, and removing quartz, rock, 
and earth therefrom. 

The défendant claims the right, and allèges its purpose, to remove 
only such quantities of barren and worthless country rock in the im- 
médiate vicinity of the vein in the walls thereof as may be necessary 
for the profitable and économie working of the vein, and as may be 
reasonably necessary for such purpose, and in accordance with the cus- 
toms and usages of the art and science of mining under similar cir- 
cumstances. The vein is undulating and waving in its character and 
of varying width, narrowing down in some instances to about 2 feet 
and in other places widening out to a width of over 8 feet between the 
walls. The défendant has run and is running its main working shaft 
in as nearly a straight line as possible, and in so doing it does not fol- 
low the undulations, curvatures, and faults of the vein. 

The plaintiff applied to the trial court for a preliminary injunction 
upon notice. When the matter came on for hearing, plaintifï's coun- 
sel stated to the court : 

"That the whole question involved and presented for détermination was 
whether, in mlnlng the Sixteen to One vein extralaterally underneath tlio 
surface of plalntlff's claims, the défendant was eonflned to working entirely 
within the walls of its vein, or whether it had the right to eut into the coun- 
try rock on either side of the vein, where necessary for its mining opérations, 
elther to keep its workings straight or regular, as is customary in such opéra- 
tions where the vein undulates or changes In direction, or when the vein uar- 
rows down to a width less than the convenlent and ordinary width of the 
usual mining opérations ; plalntlft's contention being that the right of défend- 
ant was confined entirely within the walls of its vein and that thèse walls 
could not be transgressed, no matter how narrow the space." 

Upon this statement the court declared that it did not think the 
plaintifï's proposition could be sustained, and that the application for 
a preliminary injunction would hâve to be denied. From the order 
denying such application this appeal is taken. 

It will be observed that the question as to how far défendant has 
departed or will départ from the vein itself in its opérations beneath 
the surface of plaintifï's claims was not presented to the court below, 
nor was the court asked to consider it. It was asked to détermine as 
a matter of law that — 

"the right of the défendant was confined to opérations entirely within the 
walls of the vein, and that those walls could not be transgressed, no matter 
how narrow the space." 

The court held that the proposition as stated could not be sustained. 
Whether or not it erred in so holding is the sole question presanted 
hère. The rights of both parties are derived from section 2322, Re- 
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vised Statutes (Comp. St. § 4618), which provides that the locators 
of ail mining locations on any minerai vein, Iode, or ledge situated on 
the public domain — 

"shall hâve the exclusive right of possession and enjoyment nf ail the sur- 
face inc-luded witlitn the lines of their locations, and of nll veins, Iodes, and 
ledges throughout their entire depth, the top or apex of which lies iiiside of 
such surface lines extended downwards vertically." 

This statute must be so construed as to give it effect. Its lan- 
guage is: 

"Exclusive rlglit of possession and enjoyment of ail veins, Iodes or ledges 
throughout their entire depth." 

It would be difficult to sélect language more comprehensive. It 
does not include such veins only as are wide enough to permit of min- 
ing opérations within their walls, but includes ail veins of whatever 
width. It gives, not only the exclusive right of possession of such 
veins, but thg exclusive right of enjoyment as well, and throughout 
their entire depth. 

To that extent the rights of the owner of a claim beneath the sur- 
face of which such veins extend downward are diminished. He taltes 
his daim under the statute subject to the exclusive right by another 
to the possession and enjoyment of such veins, granted to such other 
by the same statu t«. To give this statute any practical effect w& must 
accord to the word "enjoyment" a practical meaning. The exclusive 
right of enjoyment of a vein, to be of any vahie, must include the right 
to mine and extract the minerai contained in it. To say that one has 
the exclusive right of possession and enjoyment of a valuable vein 
throughout its entire depth, but that he cannot extract the minerai 
therefrom, because it is too narrow, or in places bëcomes too narrow, to 
permit of mining opérations within its walls, is to say that, when Con- 
gress used the words "ail veins," it meant only "ail wide and straight 
veinsi" 

Mining is a practical business. In its opérations no miner knowing- 
ly goes to the expense of removing unnecessary rock, running un- 
necessary tunnels, or wandering further from the vein the enjoyment 
of which the statute gives to him, than is necessary for economical 
work. The extent to which one may deviate from the vein itself must, 
of course, , dépend upon the characteristics of each particular vein, 
and no rule can be formulated of gênerai application; but that in fol- 
lowing a vein downwards the apex owner is not confined to the vein 
itself is indicated by the closing provision of section 2322 : 

"Nothing in this section shall authorize the locator or possessor of a vem 
or Iode which extends in its downward course beyond the vertical Unes of 
his claim to enter upon the surface of a claim owned or possessed by another." 

By this provision he is prevented from entering upon the surface of 
the claim beneath which his vein extends, and his exclusion in terms 
from the stirface suggests that beneath the surface some latitude of 
opération was contemplated. In the présent case the trial court was 
called upon to décide that there could be no departure from within the 
walls of tlie vein under any circumstances. 
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We are convinced that, in stating its claim thus broadly, plaintiff 
gave to the statute a construction entirely too narrow, and one which 
in many, if not, indeed, in ail, cases would defeat the right which Con- 
gress not only intended to grant, but which it did grant in very apt 
words. 

Counsel for plaintiff déclares that the trial court — 

"exerclsed no discrétion in the matter at ail, but declded that the fundamental 
légal principle upon which we based the right to a prellminary Injunction 
could not be sustalned." 

We agrée with the trial court that the principle as stated cannot be 
sustained. This being so, we do not feel called upon to balance the 
affidavits to ascertain whether défendant has departed or will départ 
from the vein in question to a greater extent than the conditions re- 
quire, but will leave that to be determined by tlie trial court upon the 
final hearing of the cause. 

The order is theref ore affirmed. 



THE FBABLESS.* 
SHIPOWNERS' & MEROHANTS' TUGBOAT CO. t. A. H. BULL & CO-, Inc. 
(Circuit Court of Appeals, Ninth Circuit. February 3, 1919.) 
No. 3199. 

TOWAGE <S=>11(7) ASSISTING MoVING SlEAMSnrP — ^NEGLIGENCE. 

A tug, employed to asslst a steamship in moving to dry dock, which, 
without speaking to her captain, towed her stem first from her slip and 
dropped the towline, which fouled her propeller, held in fault for her 
in jury by being driven by wind and tide against a pier. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of Calif ornia ; Maurice T. Dooling, 
Judge. 

Suit in admiralty by A. H. Bull & Ce, Incorporated, against the tug 
Fearless ; the Shipowners' & Merchants' Tugboat Company, claimant. 
Decree for libelant, and claimant appeals. Affirmed. 

William Denman and MçCutchen, Olney & Willard, ail of San 
Francisco, Cal., for appellant. 

E. S. Pillsbury, F. D. Madison, Alfred Sutro, and Oscar Sutro, ail 
of San Francisco, Cal., for appellee. 

Before GII.BERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. We think this a plain case, and that it was 
rightly decided by the learned judge of the court below. It grew eut 
of damage to the appellee's steamship Edith, caused by its collision 
with Pier 32 in the harbor of San Francisco, by reason of the alleged 
négligent management and maneuvering of the tug Fearless, which the 
ship had employed to assist it in moving from its then position in the 
slip between Piers 44 and 46 to the dry dock at Hunter's Point. The 

^ïïjFor other cases see saine topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
•Rehearing denled May 12, 1919. 
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piers there are numbered consecutively to the northerly from Pier 
46, as 44, 42, 40, 38, 36, 34, and 32, and the maneuvers involved in 
the case were confined to the waters of the bay off Piers 46 to 32. Pier 
46 extends into the bay about 800 feet from the water-front Une ; 44, 
42, and 40 extend 650 feet from the water-front Une ; 38, 667 feet ; 
36, 721 feet; 34, 662 feet; and 32, 805 feet. On account of the 
bend in the shore, pier head 32 extends to the easterly over 300 feet 
beyond pier heads 44, 42, 40, and 38, while it extends over 200 feet 
heyond pier head 34. At the time in question a southeasterly wind of 
about 18 miles was blowing, and an ebb tide was then flowing in direc- 
tion from Pier 46 to Pier 32, and, on account of the narrowing of 
the bay at that point, on towards the shore line. 

The Edith was lying in the slip between Piers 46 and 44, with her 
bow to the shore and with her stem consequently pointing off shore. 
The tug was, as bas been said, engaged to assist the ship in her move- 
ment from her place in the slip to the dry dock ; the ship being under 
her own steam, and her master intending to back his ship out of the 
slip, and, with the assistance of the tug, to turn her bow into the wind 
and tide, and thus proceed in a southeasterly direction to the dry dock 
at Hunter's Point. 

The évidence is without conflict to the effect that, although the tug 
was engaged to assist the ship in that maneuver, the captain of the 
tug proceeded with its undertaking without the slightest effort to as- 
certain from the master of the ship what his plans were with respect 
to the maneuver. We extract from the testimony of the captain of the 
tug, as f oUows : 

"Q. What instructions dld you get from the captain of the Edith? A. I 
dldn't get any Instructions from the captain of the Edith, except to go ahead. 
Q. Did you consult with him before you went out of the slip? A. No. Q. Dld 
you hâve a tallc with anybody at the office (of the tugboat company) as to 
what should be done? A, Capt. Bandall at the office told me what to do. Q. 
What did he tell you to do? A. He told me to go up there and assist the 
ship to dry dock. Q. Did he say anything else? A. Nothing else. Q. When 
you got up to the Edith, did you hâve any consultation with the captain? A. 
ko. Q. You vvaited untll he got ready— A. (Interruptlng). Waited untll he 
got ready and told me to go ahead. Q. Did you consider this a towage con- 
tra et, or what you eall an assist? A. OPhey call it an assist. Q. In an assist, 
you take the orders of the master of the vessel? A. Take the orders from 
the master. Q. You make the Unes fast that he tells you? A. We generally 
arrange it, making fast the Une ourselves. Q. You do not wait for his or- 
ders about that? A. When I had enough, I told him to make fast. Q. Did 
you drop the Une when he told you to? A. In this parti cular case he dld- 
not tell me to. Q. Now, I am talking about an assist. As I understand it, 
there are two kinds of towage arrangements ; one Is where you hâve a stralght 
tow, a towage contract, a towage duty, and the other where you hâve what 
they call an assist. Isn't that correct? A. Correct. Q. You distinguisK be- 
tween those two cases? A. Yes; I do. Q. And they are generally distin- 
guished, aren't they? They are generally recognized as two kinds of service? 
À. Yes. Q. One is called towage, ànd the other is called an assist? A. An 
assist ; that is also a tow, to assist. Q. As a matter of fact, is there any différ- 
ence between the two kinds of service? A. Well, there is. Q. In one case you 
take your orders — ini one case you are In charge and the other you are not? 
A. Correct. Q, Is that the difCerence? A. That is the différence. Q. Now, in 
those cases in whieh you are in charge, the thing is done the way you di- 
rect? A. Yes. Q. And in those cases in which you are not in charge you get 
orders as to how it should be done. Is that correct? A. Yes. Q. Is that 
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correct? A. Correct. Q. So that, in the case of an assist, y ou would be 
gettiiig the orders of the captain, would youî A. I would be getting the or- 
ders from the captain ; yes." 

The Edith was about 328 feet long and of about 2,700 tons register, 
and drevv about 10 feet aft and 6 feet forward. The towline used by 
the tug in assisting the ship in backing from the dock was about 30 
fathoms in length, and at the end of it attached to the ship her master 
stationed his second mate for the purpose, according to his déposition, 
of by that means communicating with the tug, concerning which, how- 
ever, the mate in the course of his déposition testified as f ollows : 

"Q. You said you expected the tug to get orders from the master? A. Yes. 
■Q. How were you expecting the master of your ship — he was on the bridge ; 
isn't that right? A. Yes. Q. How dld you expect the master on the bridge of 
your ship to glve an order to the tug to go ahead? A. By the whistle. Q. 
What whistle would he make? A. That dépends on which way they make it 
out between them. Q. ^Vhat? A. They make that out between them, what 
klnd of a whistle they are golng to use. Q. They usually agrée on what the 
signal shall be? A. Yes. * * ♦ Q. Your duty on the stem is to keep au 
eye on the towing Une? A. But we are not supposed to watch the tug, too ; 
he is supposed to give us a signal what to do. Q. Who is? A. The tug 
captain. Q. What signal did you expect the tug to give? A. I expected the 
tug captain to blow a short blast, the same as the rest of them do. Q. Had 
you ever been towed by that tug before? A. No. Q. Did you ever hâve any 
conversation with her master before starting out as to what signais he would 
give you? A. No, sir." 

The case shows that in that condition of affairs the maneuver in 
question commenced by the reverse movement of the engines of the 
ship, and by the pulling of the tug on the towline attached to the 
stern of the ship, by which the latter was carried out into the water 
of the hay, variously stated in the record at from 30 or 40 to about 700 
feet from the slip. Whatever the real distance, from that point the 
ship's captain intended to swing her bow southeasterly and proceed 
to the dry dock, using the holding of the towline attached to the stern 
of the ship as a pivot. It appears, however, that the tug's captain, 
without direction from the master of the ship, and without giving 
him any notice whatever of his intention so to do^ let go the towline, 
which soon got into the wheel, thus fouling the ship's propeller and 
making necessary the stopping of her engines. We think it does not 
admit of doubt that such action of the captain of the tug was a gross 
f ault on its part and the real cause of the résultant damage. 

It is suggested that the opération which the tug intended and at- 
tempted was to drop the stern towline of the Edith (which it did), then 
circle around to her starboard bow, and there take a bowline, and by 
means of that pull the ship's bow into the tide and wind. Indeed, the 
captain of the tug so testified in effect in answer to questions by the 
court, as is shown by this extract from his testimony : 

"Q. Why did you cast off there 700 feet away from the wharf? A. Well, 
we cast oiï because I intended to come under the bow of the ship and get a 
bowline and pull her around. Q. Dld you hâve room enough for that? A. 
1 had room enough ; if I had got the Une, I would hâve had room enough. Q. 
You made no investigation or inquiry to find out whether there was a Une 
jfou could get? A. I never went aboard the ship; I didn't know what they 
iiad there. Q. You undertooli that maneuver without findiug out what they 
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had aboard ship? A. I took tlie captain's word for that. Q. Wbat did he 
tell you? A. He told me to pull the ship out of the wharf, froni the wharf. 
Q. You didn't know what you were going to do, and you did not kuow what 
he was going to do? A. No." 

Such a movement on the part of the tug was not only not directed 
by the master of the ship, but was directly contrary to the latter's own 
movement and plan, and was commenced without the shghtest notice 
to the ship of the tug's action. In our opinion it is impossible to hold 
it either authorized or justified. 

We agrée with the court below that it was to those faults the ac- 
cident was due, and that the tug was guilty of further fault in failing 
to pass to the ship while she was drifting a line of sufficient strength 
to hold her, which the tug should hâve been prepared to do. Nor are 
we able to agrée with the proctors for the appellant that the master of 
the ship should be held in fault in failing to drop her anchors, the con- 
dition of the wind and the water, and the location of the ship with 
respect to the various piers being duly considere<l. 

The judgment is affirmed. 



CRANE CO. V. BUSDIEKER.' 
(Circuit Court of Appeals, Eighth Circuit. January 27, 1919.) 

No. 5120. 

1. Appeal and Error <S=>Î>27(7) — Revibw — Refusai, of Directed Verdict. 

Where défendant complains of refusai of trial court to direct verdict in 
its favor, held, that every material issue upon which there was substau- 
tial eonfliet in the évidence must be treated as decided in favor of plain- 
tiff by the verdict of tlie jury. 

2. Négligence ©=59 — Proximate Cause. 

An in.iury that could not hâve been foreseen or reasonably anticipa ted 
by a person of ordinary prudence as the probable resuit of an act of al- 
leged négligence is not aetionable, nor is an injury or death that is not 
the actual or probable conséquence of the act, and that would not hâve 
resulted from it, but for the interposition of some new and independent 
cause that could not hâve been antlcipated. 

3. Deatjt ®=»17 — Actions— NEGLIGENCE — Proximate Cause. 

Where plaintifC's husband, who volunteered to guide the longue of a 
wagon which another teamster waa trying to draw ofC of an apron ot a 
wharf boat, was, when the wagon was suddenly and unexpectedly moved, 
thrown under the team and wagon of défendant, whose driver, knowing 
the ineffectuai attempts to move the wagon, which was fast, proceeded to 
drive onto the apron, held, that the act of défendants driver was not the 
proximate cause of the accident, for it could not bave been auticlpated. 

In Error to the District Court of the United States for the East- 
ern District of Missouri ; David P. Dyer, Judge. 

Action by Frances J. Busdieker against the Crâne Company. Judg- 
ment for plaintiff, and défendant brings error. Reversed and remand- 
ed, with instructions to grant new trial. 

(gs^For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
•Rehearlng denied Aprll 2, 1919. 
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Percy Werner, of St. Louis, Mo. (George M. Block and Frank B. 
Coleman, both of St. Louis, Mo., on the brief), for plaintiff in errer. 

Arthur E. Kammerer, of St. Louis, Mo. (Léo Rassieur and Léo 
Rassieur, Jr., both of St. Louis, Mo., on the brief), for défendant in 
error. 

Before SANBORN, Circuit Judge, and TRIEBER, District Judge. 

SANBORN, Circuit Judge. The Crâne Company, a corporation, 
complains that at the trial of an action, brought by Mrs. Frances J. 
Busdieker for damages for its neghgence, which she asserted caused 
the death of her husband, the court below, at the close of the évidence, 
refused to instruct the jury to return a verdict in its favor, on the 
ground that there was no substantial évidence of its causal négligence, 
and the jury returned a verdict against it for $7,500. 

[1] In considering this complaint, every material issue upon which 
there is a substantial conflict in the évidence must be and bas been treat- 
ed as decided in favor of Mrs. Busdieker by the verdict of the jury. 
On that basis the facts which conditioned the décision of the com- 
plaint of the Crâne Company are thèse : Edward Brown, an employé 
of that Company, was the driver of a team drawing a loaded wagon 
toward a boat which lay in the river by the side of the levée at St. 
Louis, upon which he was to unload the wagon. The négligence al- 
leged is the négligence of this driver. In order to get bis wagon onto 
the boat, where it was to be unioaded, it was necessary for him to 
drive f rom the levée upon and across an apron and a bridge onto the 
wharfboat. The levée lay on the west side of the river, sloping down- 
ward easterly to and beneath the water of the river. The west side of 
the apron lay on the levée while its east side was attached to the west 
side of the bridge several f eet above the water, and the bridge extended 
easterly to the wharfboat, so that over the apron and the bridge load- 
ed wagons could be drawn from the levée onto the wharfboat. Brown 
drove bis team from the south to a point on the levée whence he could 
conveniently drive down upon the apron, and thence across the bridge 
to the wharfboat and there on the levée he stopped. Before he ar- 
rived there, the driver of a team attached to a loaded fruit wagon, in 
undertaking to drive onto the apron, had driven the north wheels of 
his wagon down the levée along the north end of the apron and the 
south wheels thereof onto the apron, and there the wagon stuck fast 
and became immovable. The driver unhitched his mules and drove 
them up onto the levée, leaving the forward end of the tongue of bis 
wagon with chains attached to it pointing southeasterly and resting 
on the apron. Some time after this Mr. Mohrman, driving a team 
drawing a wagon, came off the wharfboat, and, seeing the condition 
of the fruit wagon, he backed up to it, after he had passed it, attached 
the rear axle of his wagon to the rear axle of the fruit wagon with a 
strong rope, and attempted, by driving up his team, to draw the fruit 
wagon up the levée. When Brown drove up from the south with 
his load, Mohrman was trying in vain to move the fruit wagon. Brown 
waited and watched his attempts for some time, but the fruit wagon 
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remained immovable. Mohrman had tlien been trying to pull it from 
its place for from 5 to 15 minutes. There was room enough on the 
south side of the fruit wagon for Brown's wagon to pass it and go 
onto the wharf boat, and the time for the boat upon which his load was 
to go was approaching. Mohrman drove his team to the southwest, 
but the fniit wagon held fast. Brown then asked Mohrman to turn 
his team northerly and hold them there, and told him that he thought 
he could drive by the fruit wagon. Mohrman replied that he did not 
think thàt Brown could do so, and that he would not pull down there. 
At about this time Mr. Busdieker had voluntarily gone onto the apron 
and taken hold of the chains attached to the tongue of the fruit wag- 
on, to steer it in case Mohrman should succeed in moving it. Pur- 
suant to Brown's request, Mohrman tiirned his team northerly. Brown 
drove his team down the levée onto the apron. Just as they were going 
onto the apron, Mohrman, as he testified, "gave another jerk, not ex- 
pecting to get it loose, and jerked the wagon loose." When he thus 
moved the wagon, its tongue swung forcibly south and threw Bus- 
dieke"r under the horses and wagon of Brown as he came up the apron, 
and they ran over and killed him. 

[2,3] An injury or death that is the natural and probable con- 
séquence of an act of alleged négligence is actionable. But an injury 
that could not hâve been foreseen or reasonably anticipated, by a 
person of ordinary prudence and intelligence, as the probable resuit 
of an act of alleged négligence, is not actionable; nor is an injury 
or death that is not the natural or probable conséquence of the act 
of alleged négligence, and thât would not hâve resulted from it, but 
for the interposition of some new and independent cause that could 
not hâve been anticipated. Chicago, St. Paul, Minneapolis & Omaha 
Ry. Co. v. Elliott, 55 Fed. 949, 952, 954, 5 C. C. A. 347, 20 L. R. A. 
582 ; Railway Co. v. Kellogg, 94 U. S. 469, 475, 24 L. Ed. 256; Hoag 
v. Railroad Co., 85 Pa. 298, 299, 27 Am. Rep. 653; Cole v. German 
Savings & Loan Society, 124 Fed. 113, 115, 117, 59 C. C. A. 593, 63 
L. R. A. 416; Western Union Telegraph Co. v. Schriver, 141 Fed. 
538, 72 C. C. A. 596. 4 L. R. A. (N'. S.) 678; American Bridge Co. 
V. Seeds, 144 Fed. 605, 610, 75 C. C. A. 407, 11 L. R. A. (N. S.) 1041. 
When Brown drove his team down the levée onto the apron, Mohr- 
man had been trying to pull the fruit wagon from its place for from 
5 to 15 minutes, but had failed to move it. Apparently it was stuck 
so fast that he could not and would not move it by the use of his team. 
Its subséquent motion was not caused by Brown's act of driving his 
team upon the platform, and that motion, the swing of the tongue, 
and the death of Busdieker were not the natural or probable consé- 
quence of Brown's driving on the platform, nor would a man of 
reasonable prudence and intelligence in his situation, knowing the 
failure of the repeated futile attempts of Mohrman to move the fruit 
wagon, that Mohrman knew that Brown was about to drive down 
upon the apron, that Mohrman had turned his horses northerly at 
Brown's request, to let the latter drive down past the fruit wagon, hâve 
anticipated that Mohrman would drive up his horses, jerk the fruit 
wagon loose, and cause the tongue to throw Busdieker down on the 



THE LVRA 667 

apron while Brown was driving his horses across it. Nor was Brown's 
driving his wagon upon the platform the proximate cause of Bus- 
dieker's in jury and death. Neither could nor would hâve resulted 
therefrom, had not the new independent cause, the sudden and inop- 
portune jerk of the fruit wagon by Mohrman, hâve caused the violent 
swing of its tongue at the instant when Brown was driving onto the 
apron, an act which could not hâve been foreseen or anticipated by 
Brown, hâve interrupted the natural séquence of events, turned it 
aside from their natural course, and produced the lamentable results. 
There was no sub'stantial évidence hère of causal négligence of the 
Crâne Company or of Brown its driver. 

The judgment below must theref ore be reversed, and the cause must 
be remanded to the court below, with instructions to grant a new trial ; 
and it is so ordered. 



THE LYRA. 

FEDERAL SUGAR REFINING CO. v. McDONALD. 

(Circuit Court of Appeals, Ninth Circuit. Februtry 3, 1919.) 

Nos. 3214, 3215. 

1. SuiPPiNG <S=^132(.3) — Suit fob Damage to Cargo — Bubden of Pecof. 

Where U e charterer of a steamship furnlshes the whole cargo, and 
loads and d'scharges with its own stevedores, the vessel is not a common 
carrier, and the burden rests upon the charterer to aftirmatlvely prove 
négligence, causing damage to the cargo. 

2. Shippixg <S=132(5) — Damage to Cargo — Liabilitï of Vessel. 

Evidence held to sustain a.flnding that damage to a cai-go of sugar, by 
caking of thei sugar in some of the sacUs, was not due to négligence of 
the shlp, but to exposure of the saeks to moisture from one to three days 
on barges before loadlng by libelant. 

3. SnippiNG <S=>132(1) — Suit fob Damage to Cargo — Costs. 

In a suit by a shipper to recover for damage to cargo, where libelant 
retalned from freight due more than double the amount of damages 
proved, it was not errer to dlsmlss the lib«l, with costs to respondent. 

4. Admiralty <S=3l21 — Costs — Discrétion of Court. 

In admiralty, the matter of costs rests in the discrétion of the court. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of Calif ornia ; M. T. Dooling, Judge. 

Suits in admiralty by the Fédéral Sugar Refining Company against 
the American steamship Lyra, and by J. A. McDonald, master of the 
Lyra, against the Fédéral Sugar Refining Company. From the decrees, 
the Sugar Refining Company appeals. Affirmed. 

See, also, 231 Fed. 250. 

McCutchen, Olney & Willard, of San Francisco, Cal., for appellant. 
WiUiam Denman and Denman & Arnold, ail of San Francisco, Cal., 
for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. In May, 1910, the appellant shipped 
from the port of New York to San Francisco, by way of Cape Horn, 

<g=3For other cases see same topic à KEY-NUMBBE In ail Key-Numbered Dlgests & Indexes 
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112,000 sacks of sugar on the steamer Lyra. The voyage occupied 
71 days, and on the termination thereof, it was found that 30,000 
sacks of the sugar were caked. For that and other damage to the 
cargo the appellant filed its libel, alleging that the cakhig was due to 
improper stowage, care, and custody of the sugar, in that it was im- 
properly dunnaged and protected, and that the compartment of the 
steamship in which it was stowed was insufficiently ventilated, by rea- 
son whereof the steamship and the sugar were caused to sweat, and 
that the sweat moistened, hardened, and caked the sugar. It also 
alleged in its libel that it had paid ail of the freight on the sugar, 
except the sum of $5,764.27, which it had retained and credited in 
part payment on the damage to the cargo, which it alleged to be $19,- 
050.77, and judgment was demanded for the balance of $13,286.50. 

The master of the steamship brought a libel against the appellant 
to recover the remainder of the freight money, $5,764.27, ar ' -nterest 
thereon. The two libels were Consolidated for trial in the c.-- . below. 
It was stipulated that the appellant was damaged in the sum of $2,- 
548.40, by reason of in jury to the sugar from causes other than from 
caking. The court below found upon the évidence that the caking of 
the sugar was caused, not by improper stowage or want of ventila- 
tion, but by exposure to moisture in the process of loading the same 
at the port of departure, and denied the liability of the appellee for 
damages therefor. 

[1] The appellant chartered the steamship, furnished the whole 
cargo, and loaded and discharged her with its own stevedores. The 
charter party recited : 

"Bills of lading to be signed witliout préjudice to this ehurter, but not less 
than charter rates." 

The steamship was therefore not a common carrier, and the burden 
was cast upon the appellant to prove négligence affirmatively. The 
Eri, 154 Fed. 333, 83 C. C. A. 205; The Wildenfels, 161 Fed. 864, 89 
C. C. A. 58; The Royal Sceptre (D. C.) 187 Fed. 224; The Rokeby 
(D. C.) 202 Fed. 322. 

[2] We might properly dispose of the questions of fact involved 
on this appeal, by applying the rule that findings of fact in an admi- 
ralty case, made by a trial court on conflicting évidence for the most 
part taken in open court, should not be disturbed by an appellate court, 

except for manifest error (The Beaver, 253 Fed. 312, C. C. A. , 

and cases there cited) ; but, in view of the earnest contention of the 
appellant that the finding of the court below is against the decided 
weight of the évidence, we hâve given the record careful considéra- 
tion. We deduce from it the f ollowing conclusions : 

First. There is ample évidence to indicate that at the time of loading 
the cargo was exposed to conditions which would naturally account 
for the caking of the sugar. The sugar was conveyed to the vessel 
on barges, and it lay on the barges from one to three days. It was 
sacked while warm, having corne f resh from a System of hot-air driers, 
and in that condition it was placed upon the barges. The évidence \\ c. ■ 
that warm sugar exceptionally attracts and absorbs moisture from the 
air, and that above a body of water, to an altitude of from 12 to 15 
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feet, moisture ranges from 75 to 100 degrees, and that, when it is 80 
degrees or more, it will be absorbed by sacked sugar. The weather 
during the period of loading was changeable, and occasional showers 
occurred. The appellant insists that the sugar while on the barges 
was protected by coverings against moisture ; but the évidence is that, 
during the process of loading the sugar on the barges, there was no 
covering whatever, that the coverings which were used were on the 
sides, to protect the sugar against spray, with an A-shaped tent above 
to protect it against rain, and that through the ends of the tent cov- 
ering the air was permitted to pass over the topmost layers of the 
sacks. 

Second. The condition in which the sugar was found when un- 
loaded from the ship can be explained on no theory other than that 
the moisture which caused the caking was absorbed while the sugar 
was on the barges. The testimony of the appellant's stevedores and 
others is that about 10 per cent, of the caked sacks were on the sur- 
face, that sacks of caked sugar were found alongside of others that 
were wholly free from caking, and that groups of caked sacks were 
found in the interior of the piles, surrounded by sacks that were not 
caked. The testimony of the master and the mate of the steamship 
is relied upon by the appellant as indicating that the sugar was caked 
only on the tops and outsides of the piles as it was stowed in the vessel. 
But their inspection was made before unloading, by feeling the sacks, 
and there they found, as they testified, a small percentage of the sacks 
caked. They testified nothing of the condition of the interior of the 
piles, and their testimony is not in real conflict with that of the steve- 
dores. As the court below said: 

"If, in the présent Instance, the moisture were alisorbed nfter the sugar 
was stowed, you would expect to flnd the outer layers most affected ; but, 
if the moisture was absorbed before tlie sufjar was stowed. we would expect 
to find the conditions actually existing — that is to say, if the load or any 
portion of it upon any lighter absorbed moisture sufficient to produce caliiing. 
we would find the caked sugar distributed just as the moist sugar from the 
lighter was stowed." 

[3, 4] The appellant assigns error to the form of the decree and the 
allowance of costs. This matter was brought to the attention of the 
court below, and the court held that the appellant was not entitled to 
a decree for any amount upon its libel, since it had withheld from the 
shipowner more than twice as much in freight as it had sufifered in 
damages, and therefore was not entitled to a decree for $2,548.40 for 
its damages and costs ; that, if that action stood alone, it would be 
dismissed, for the reason that the appellant retained of freight money 
belonging to the appellee $3,215.87 in excess of any damage for which 
the ship was liable; and that the appellant could not in any view be 
regarded as the prevailing party. The court directed a decree that the 
appellant's libel be dismissed, with costs to the appellee, and that upon 
the appellee's libel the appellee recover $3,215.87, with interest and 
costs. We discover no error in those rulings. The matter of costs 
rested in the discrétion of the court below. The Maggie J. Smith, 
123 U. S. 349, 356, 8 Sup. Ct. 159, 31 L. Ed. 175. 

The decree is afifirmed. 
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MOLLER V. HI:RR1NG. 

(Circuit Court o£ Appeals, Fifth Circuit. February 4, 1919.) 

No. 3292. 

1. OoNTBACTS <©=5.30.S(2) — Actions for Breach— Défenses — Performance Pre- 

VENTED BY Jj\W. 

A court vvill net Impose damages for breach of a contract, if the breach 
was occasioned by the law, as by the appointment of a recelver at suit 
of a third party, who took posspsslon of the property whlch was the 
^ubject-matter of the contract and thereby prevented performance. 

2. Appeatj and Ebrob <S=3878(1) — Défendant in Erbor — Right to Assign 

Error. 

Where one party only sues ont a writ of èrror to review a judgment, 
the other party may not assign error In the appellate court. 

In Error to the District Court of the United States for the Southern 
District of Texas ; J. C. Hutçheson, Judge. 

Action at law by A. L,. Moller against F. E. Herring. From a judg- 
ment in his f avor, plaintiff brings error. Afiiirmed. 

This case concerns a contract between the parties for the recovery and de- 
livery by the plaintiff to the défendant of a lot of stranded cotton, carried 
away from the Moody & Co. compress at Galveston, Tex., by the mémorable 
storm of August 16, 1915, and scattered along the coast on the malnland 
opposite Galveston. The case was once before hère, where the Judgment be- 
low, dismissing plaintifE's action, was reversed, 249 Fed. 602, 161 O. O. A. 
528. The défendant, Herring, claimed to hâve lost cotton whlch had been 
stored in the compress of Moody & Co., and authorized the plaintiff, Moller, 
In writing, on September 2, 1015, to "collect as much as possible, agreelng to 
pay salvage therefor at $10 per baie for same f. o. b. cars." Plaintiff 
proceeded on this authority, and picked up and assembled at Alta Loma, 
Tex., 57S baies of stranded cotton. Sixty-eight baies were actually dellvered 
f. o. b. cars and received by the défendant September 3d. Fifty-two baies 
more were loaded. on cars at Alta Ix)ma September 4th, but this lot, as well 
as the residue, 458 baies, whieh had not been loaded on cars, were not de- 
livered to défendant, because same were impounded by a recelver of the 
United States District Court for the Southern District of Texas in an equity 
cause therein begun on the 3d day of September, 1915, in which cause, on 
the same day, a recelver for ail the stranded and lost cotton was appointed. 
It is admitted that the recelver, under orders of ttie court, took possession 
of ail the cotton coUected by the plaintiff and hls agents under the agree- 
ment, except the 68 baies admitted to hava been received by the défendant. 
The défendant was impleaded in the equity cause for 68 baies of cotton he 
had received from the plaintiff, and refused to pay the plaintiff for any 
cotton, including the 68 baies which had been delivered by the plaintiff. 

The plaintiff, also impleaded in the equity cause, answered, asserting his 
lien for salvage, and was awarded, in due course, by the court $2.50 per baie 
for 510 baies whlch the recelver had taken over. Subsetiuently plaintiff 
brought this action against the défendant for $4,505, claimed as a balance 
due him for 578 baies of the cotton salved by him at the instance of the de- 
fendant, less the salvage award of $1,020 on 510 baies selzed by tlie recelver. 

The substantial facts are not controverted, except that plaintiff claims 
actual delivery to the défendant of 120 baies, while the défendant insists that 
52 baies of this lot were not loaded "f. o. b. cars" as required by the con- 
tract, and besides was selzed by the receiver before shipment. The plain- 
tlff's action, therefore, is based on the theory that he had a subsisting con- 
tract with défendant for the salvage of as many as 1,000 baies of cotton; 
that he recovered 578 baies and made delivery of the same to the défendant, 

^=;siPor other cases see same topic & KËY-NUMBBR in ail Key-Numbered Digests & Indexes 
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or to the receiver, whom plaintiff characterizes as derendant's agent The- 
défendant Insista that the agreement was wholly abrogated by the court's 
Intervention and rightful possession of the cotton through its receiver. The 
parties, by stipulation, walved a jury, and, after addueing much testlmony, 
submltted the cause on final proofs, and the court found that the plalntiff 
had dellvered to the défendant 120 baies of cotton under the contract, for 
which he was entltled to $10 per baie for that amount, less an award of Ç2.50 
per baie for the 52 baies loaded on cars whlch were seized by the receiver 
before shipment, thereupon rendering a gênerai judgment in favor of thef 
plalntiff for $1,070, wlth interest from September 4, 1915, at 6 per cent per 
annum. The plalntiff, dissatisfied wlth thia judgment, sued out his wrlt of 
error to thls court, and assigns as error, generally, the judgment in his favor 
for $1,070, which was less than what he claimed under the contract for th» 
amount of cotton recovered and dellvered to défendant or the receiver, to wlt 
578 baies. Défendant filed cross-assignments, and cites as erior the Judg- 
ment against him, and particularly the sum of $7.50 per baie allcwed the 
plaintlff for the 52 baies loaded on cars, and whlch the receiver sci^ed bafore 
shipment But thèse asslgnments cannot be considered for reasuns stated 
hereafter. 

Maco Stewart and Albert J. De I/ange, both of Galveston, T';x., for 
plaintlff in error. 

Elliott Cage, of Houston, Tex., for défendant in error 

Before WALKER and BATTS, Circuit Judges, and SHEPPARD, 
District Judgo. 

SHEPPARD, District Judge (after stating the facts as above). [1] 
The plaintiff complains by his gênerai assignaient that the court erred 
in giving judgment in his favor for only $1,070, and allowing him only 
$7.50 per baie for 52 baies loaded on cars, and disallowing his claira 
in toto on 458 baies dellvered to the receiver. 

It has been seen that plaintiff claims damages for a breach of con- 
tract, but the contract required a delivery of the cotton "f. o. b. cars," 
and it is plain that there was delivery of only 68 baies in the manner 
specified in the contract. That further delivery, as contemplated by 
the parties, was prevented, does not appear to hâve been due to any 
fault of the défendant. The law intervened at the instance of other 
parties, and the court took jurisdiction of the subject-matter, and pos- 
session, by its receiver, of the cotton collected by plaintiff. The re- 
ceiver, of course, was the représentative of the court, and could not be 
in any sensé the représentative of the défendant. Wiswall v. Sampson, 
14 How. 64, 65, 14 !.. Ed. 322; Metcalf v. Barker, 187 U. S. 175, 23 
Sup. Ct. 67, 47 L,. Ed. 122. The plaintiff and défendant were both im- 
pleaded in the equity cause, which sought to impound the cotton, and 
both were under the légal duty to attorn to the court and ahide the 
judicial détermination as to rightful claimants to the property. The 
lot of 52 baies, which was loaded on cars the same day as the appoint- 
ment of the receiver and by him intercepted, as well as the other cot- 
ton assembled by plaintiff for shipment, from that time on was in cus- 
todia legis, and the performance of the contract rendered impossible. 
The appointment of the receiver was impliedly an injunction against 
any interférence with the custody of the cotton. 

A distinction, it has been said, must be taken between cases for spé- 
cifie performance of a contract and those in which damages are sought 
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for the nonperformance of a contract. The bare fact that the court can 
decree and enf orce the spécifie performance of the contract shows 
that its performance is not impossible. But whem the contract cannot 
be specifically performed, and the only remedy is by way of damages, 
the court will not inflict damages, if the breach for which damages are 
sought has heen occasione-d by the law. In such cases it appears the 
doctrine of damnum absque injuria appHes. It is a very well settled 
rule of law that, if performance is rendered impossible by act of God, 
the law, or the other party, it is a sufficient excuse. Dermoti v. Jones, 
2 Wall. 1, 17 h. Ed. 762; Malcomson v. Wappoo Mills et al. (C. C.) 
88 Fed. 680; Kansas Union Life Insurance Co. v. Burman, 141 Fed. 
848, 73 C. C. A. 69. 

[2] Defendant's assignments are not predicated on a writ of error 
sued out at his instance. It is settled law that on a writ of error sued 
out on appeal taken by plaintifï to review a judgment rendered for de- 
fendant assignments by the latter in the same record cannot be con- 
sidered. The rule was early announced in The Maria Martin, 12 Wall. 
40, 20L. Ed. 251. 

"Both parties in a civil action may sue ont a writ of error to a final .IikIr- 
ment, but where one partj' only exercises tlie rislit tlie other cannot assidu 
error in the appellate court." l'aully ,Tail Building & Manufaetnring Co. 
V. Heniphill Co., 62 Fed. 6aS, 10 C. C. A. .ï9.>;' Building & Loan, etc., of 
Dakota v. Logan, 66 Fed. 827, 14 0. C. A. 133. 

While the defendant's errors may not be considered, the plaintifï 
has no ground to complain of the judgment. 

For the reasons indicated, the judgment must be affîrmed; and it is 
so ordered. 



THE TOEDENSKJOLD. 

THE TAGGART BROTHERS. 

(Circuit Court of Àppeals, Fifth Circuit. February 8, 1019.) 

No. .3275. 

Salvage <S=>.30 — Resctjisg Straxdeu Steamsiiip — Amount of Compensation. 
An award of .$40,000 ssilvage, to a tug valued at .fSô.OOO for releasinii 
a steamship worth, with cargo, $1,0<JO,000, stranded ofC the Itorida 
coast, held excessive, and reduced to $10,000 ; the service, which re- 
Muired the most of two days, being rendered in tair weatlier and witli 
litrle danger. 

Appeal from the District Court of the United States for the South- 
ern District of Florida; Rhydon M. Call, Judge. 

Suit in admiralty by Thomas S. Davis, master of the tug Taggart 
Brothers, against the Norwegian steamship Tordenskjold; Anders 
Kjole, master, claimant. Decree for libelant, and claimant appeals. 
Modified and affirmed. 

For opinion below, see 253 Fed. 273. 

This is an appeal from a decree against the claimant of the Nor- 
wegian steamship Tordenskjold and its cargo and the claimant's surety, 

<g;;35For Other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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awarding $40,000 and costs to the owner and the master and crew of 
the tug Taggart Brothers ; the decree providing for the payment of 
two-thirds of the amount awarded to the owner of the tug, and that 
the remaining one-third be distributed among the master and crew of 
the tug in proportion to the wages of each, as set forth in the libel. 
The opinion rendered by the District Judge (253 Fed. 273) contains 
the following statement : 

"The Tordenskjold, a Norw^ian steamer, left the port of Newport News, 
October 22, 1917, loaded with approximately 5,500 tons of coal, bound for 
Havana. On the evening of October 26, about 5:30 o'clocU, she grounded 
some 14 miles south of Ilillsboroiigh T.ight, on the Florida coast. The 
American tug Taggart Brothers, bound from Brunswick to Havana, wlth two 
barges, l.oviis H. and Martha T., having encountered heavy weather, and 
running short of coal, had anchored the Louis H. in the bight south of Cape 
(.'anaverel and the Martha T. opposite Palm Beach, and gone into Miami to 
get coal. On October 27 a flshlng boat notlfied the captaln of the tug that 
the steamer was ashore and the captaln had sent hlm for assistance. There 
was another tug, the Resolute, In fhe harbor of Miami; but she deellned to 
go to the assistance of the stranded ship. Thereupon the Taggart Brothers, 
after recelving her coal, proceeded to the ship and ofCered to assist, arriving 
there between 7 and 8 o'clock in the evening and ofCering to assist In floating 
the steamer. Thls offer was aceepted, and being informed that the tlde was 
out, and nothlng could be done untll high water, the tug lay alongside until 
next niorning, when at high water a hawser was passed to the ship and riiade 
fast to the stern bitts, and the tug pulled for soniethlng llke three hours or 
more, but could not float her. Tlie only effect was to swing the stern of the 
ship from west to east ; the ship being aground at high water at about 
hatch No. 2, forward of amldshli;)S. About 8 o'clock In the mornlng of the 
2Sth, the tug, with the consent of the captulni of the ship, left to pick up her 
barges, pronilsing to retuni for the high water next mornlng. Flndlng he 
could not iiick up tioth barges and return for the mornlng tide, the tug pl<;ked 
up the Martha T. and returned the morning of the 29th at abovit 3 o'clock, 
anchoring the Martha T. a short distance from the ship, and again passed 
his hawser over the stern of the ship and began to pull, and the ship came 
ofE the shoal stern flrst ; the hawser wasi then passed to the bow and made 
l'ast to the forward bitts, and the bow pulled around. After the ship was 
floated, she grounded again and was again pulled oft, and flnally towed into 
deep water, where the mate of the tug was put aboard and she proceeded to 
Key West. The tug tlien pieked up the Martha T. and anchored her near 
Cape Florida, and proceeded herself to Miami. 

"When the ship first grounded a 2,000-pound anchor was run out about 
80 fathoms from the port bow. The ofHcers of the ship claim that the ship 
llrst grounded on the 2fith at the stern, and by the use of this anchor and 
the ship's eugines, she was floated at high tide on the morning of the 27th and 
took the shore again. llowever this may be, there is no question that at the 
time she tooli. the ground the first time she was proceedlng at full speed, and 
that there was deep water to the east of the roef on which it is claimed she 
first grounded. The claim that she took the ground so gradually and slowly 
that one dld not realize it, in the light of thèse admitted facts, seems^ to 
say the least, highly Improbable. 

"There is a sharp confliet between the testimony of the lll)elants and claim- 
ant of what occurred. Taking ail the testimony, it seems to me that the 
situation v, as about as follows : The ship was ashore upon an inner reef, there 
being suHicient water between to float the ship and a channel through the 
outer reef to deep water. There was only some 250 feet between the two, and 
the ship from her position did not hâve steering room to malte this chamiel, 
had she been able to float herself by jettlsonlng her cargo, and using her 
englues. There can be no question that any ship ashore on the Florida Reefs, 
exposed as this one v^'as to the full force of the sea durlng the montlis of 
September and October, is in great péril. It is true that during the opera- 
255 F.— 43 
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tlons the weather wae fine and the seas Ught, so light that tïie tiig could lay 
alongside the ship;; but nevertheless the position of the shlp was one of ex- 
trême péril, and it i^ proper ttiat the court should consider this in arrlving 
at a proper award oi salvage. The assistance wàs promptly and efflciently 
rèndered, and without assistance ï àm sàtisfled that she \Vould hâve beeu 
unable to extricate herself. She was ashore from the evening of the 26th to 
the moming of the 2dth, and no effective assL^aneo tendered, except that of 
this tug ; and going to show that she was hard aground is the condition oj 
her plates and the repairs made necessary by this accident. 

''Stress was laid on the fact that the tug left the ship for about 19 hours to 
go for the barges^ thereby abaadonlng the ship; but this was done wlth 
the cousent of the captain of the ship and wlth the promise to return the 
next moming, and the tug did return in time for the mornlng high water, 
at which time the ship was floated. Testimony was taken of the value of the 
ship and cargo, and taklng the lowest of thèse valuations, the value of the 
property saved was at least $1,000,000 ; the value of the cargo being about 
$55,000, and that of the ship $945,000. The value of the tug may be stated at 
$85,000. * * * There were no éléments of heroism or danger to life in 
the instant case. The only danger to the tug was such as was incident to 
going to the ship ashore, whlch in this case was slight, and no damage was 
suffered except such as was incidental to pulling on the tug's hawser." 

G. Bowne Patterson, of Key West, Fia., and E. O. Locke, of Jack- 
sonville, Fia., for appellant. 

W. Hunt Harris, of Key West, Fia., for appellees. 

Before FARDEE and WAEKER, Circuit Judges, and GRUBB, 
District Judge. 

WALKER, Circuit Judge (after stating the facts as above). The 
ahove-quoted statement, made in the opinion rèndered by the District 
Judge, sufficiently discloses the state of facts upon which the decree 
appealed from was based. The évidence does not leave it fairly open 
to question that a meritorious salvage service was rèndered. For that 
service such an amount should be awarded as is enough to cover an 
adeqimte compensation for the labor and expense which the enterprise 
required of the tug and its officers and crew, and also a reward allowed 
as a bounty in pursuance of the public policy of encouraging prépa- 
ration for and the making of voluntary exertions for the saving of im- 
periled ships and their contents; the amount of such reward depend- 
ing upon the spécial facts and merits of the service rèndered. The 
Craster Hall, 213 Fed. 436, 130 C. C. A. 72; The George Hawley, 242 
Fed. 473, 155 C. C. A. 249. We do not think that, in view of the 
attending circumstances, the service rèndered justified the award which 
was made. The value of the property saved made it proper to award 
more than should hâve been awarded if that value had been greatly 
less. But the award should be materially less than it properly might 
hâve been if the service rèndered had involved great péril or serious 
loss or damage to the tug or its equipment or tows, or grave danger, 
heroic effort, or unusual hardships to its officers or crew. The amount 
of the award made indicates that undue weight was attached to the 
value of the property saved, and that there was a lack of due consid- 
ération of the absence of such attending circumstances as would jus- 
tify the liberality evidenced by the decree. In view of the value of 
what was saved and of that employed in the rescue, of the time, labor, 



THB MOSCONETCONG 675 

and expense învolved in the service, and of àll the attendîng cîrcum- 
stances, our conclusion is that the amount that should be awarded is 
$10,000, instead of $40,000, the amount awarded by the decree appealed 
from. That decree will be hère iiiodified, aS just indicated, and, as so 
modified, it is aifirmed, with costs against the appellees. 
Modified and affirmed. 



ÏHE MUSCONETCONG. 

THE HBKOULES. 

(Cl»-cxilt Court of Appeals, Second Circuit November 13, 1918.) 

Nos. 42, 43. 

1, OoriJsioN tiS6s»98 — Vessels Crossino — Mistaking Sionals. 

A tuiï, v/lth tow, passing down the lïudson on a brlght day, held solely 
in fault for collision with a erosslng ferryboat, which was the privîleged 
vessel, where, althougli ulstaking a signal of the ferryboat, she knew of 
the mlstake In tîme to havo resumod her proper course. 

2. CoLusiON '*3396 — Vessela CBoasiNO — Right or Pbïvilegbd Vessel to 

Pbocebd. , 

Ths privîleged of two erosslng vessels, although knowlng that the 
other has taken nn erronepus course, whlch mlght resuit In collision, on 
giving her vaming, and If there is tlme for her to change her course, bas 
a risht to assume that che will do so, and is not In fault for not Inv- 
mediately str>pping and reverslng. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suits in admiralty for collision by the Cornell Steamship Company 
against the ferryboat Musconetcong, the Delaware, Lackawanna & 
Western Railroad Company, claimant, and by the named Railroad 
Company against the steam tug Hercules, Cornell Steamboat Company 
claimant, with cross-libels. From the decree, each libelant appeals. 
Reversed. 

Kirlin, Woolsey & Hickox, of New York City (L,. De Grove Pot- 
ter, of New York City, of counsel), for Cornell Steamboat Co. 
ËUis W. IvCavenworth, of New York City, for the Musconetcong. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. On June 20, 1916, at 6:20 a. m., a clear 
day, with an ebb tide, the ferryboat Musconetcong, of the Delaware, 
Lackawanna & Western Railroad Company, left her slip at Fourteenth 
Street, Hoboken, N. J., on its voyage to Twenty-Third street, New 
York City. This is about directly opposite the Hoboken slip. The 
master saw the Cornell Steamboat Company's tug Hercules with a 
scow in tow on a hawser coming down the river east of the middle, 
between Thirtieth and Thirty-Third streets. There was no reason 
to expect that thé Hercules would in any way interfère with the nav- 
igation of the Musconetcong, which was the privileged vessel. When 

^=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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near the mîddle of the river, the Musconetcong blew twô whistles, in- 
tended for. the ferryboat Paunpeck, which, in re^ilar trips, runs op- 
posite, and was bound for Hoboken. Thèse whistles were intended 
for the Paunpeck only. However, the Hercules answered with a sig- 
nal of two whistles. The Musconetcong immediately blew the alarm, 
followed by one whistle, which indicated that she did not intend her 
signal for the Hercules, and that she did not intend to give way to her. 
A colHsion resulted by the Hercules striking the port side of the Mus- 
conetcong about 50 feet from the bow. 

The 'District Judge, af ter the trial, found the Hercules solely at f ault 
for violation of the starboard hand rule, and exonerated the Mus- 
conetcong. On a rehearing, he later held the Musconetcong was also 
at fault for failing to reverse or slacken her speed at once after blow- 
ing her alarm signal, and decreed that the damages be divided. 

[1] The Hercules was clearly at fault. The vessels were on cross- 
ing courses, and it was her obligation to keep out'of the way of the 
Musconetcong. Why the Hercules, should assume that the two whistles 
blown for the Paunpeck were intended for her is not madé apparent 
by the testimony of the- Hercules. There wére no reâsons why there 
should be navigation contraryto the rule ; but, even if a mistake were 
made by the Hercules, she was immediately nbtified that there would 
be no agreement to navigate contrary to the rule, and even after that 
there was ample time for her to hâve avoided a collision. The Her- 
cules at the time was headed straight down the river, coming along 
slowly. The Paunpeck was compelled to stop and wait for a New 
York Central tug, which was going down west and ahead of ; the Her- 
cules, and but for this she would hâve crossed ahead qf the Hercules, 
and the Musconetcong could hâve passed between the New York Cen- 
tral tug and the Hercules safely, fpr she was going full speed, whereas 
the. Paunpeck had not, at that time, developed much speed. The Mus- 
conetcong had.almost reached the middle of the river when the two 
whistles were blown, and after the collision the Paunpeck passed the 
Musconetcong starboard to starboard. It is apparent that the two 
whistles were not intended for the Plercules. The burden was upon 
the Hercules to establish an agreement to navigate contrary to rule. 
The Scranton, 221 Fed. 609, 137 C. C. A. 333. This she bas not done. 
Indeed, after the notification of the Musconetcong by signal that there 
would be no change in the rule of navigation, there was still time for 
the Hercules to haveported or reversed, and thus to hâve avoided the 
collision. At this time she was going about 5 or 6 miles, and her 
proximity to the Musconetcong warrants such a conclusion. 

[2] The Musconetcong cannot be held at fault for failing to re- 
verse or slacken her speed at once after the exchange of signais. If 
the Hercules had obeyed the signais and the rule, the collision would 
hâve been avoided; and the Musconetcong, a privileged vessel, was 
entitled to assume that, although it was proposed to her to give way 
by the exchange of the two-whistle signais, rejection thereof by her 
WQuld resuit in navigation in conformity to the rule. The District 
Judge found that the Musconetcong ran about a minute and 400 or 500 
feet before she started to reverse. She was justified in letting some 
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time elapse, in order to ascertain whether the Hercules would continue 
on or would port her helm, and during this lapse of time she con- 
formed to the law in keeping her speed and course even, though the 
subséquent events proved that stopping and backing would hâve been 
better. The Chicago, 125 Fed. 712, 60 C. C. A. 480; The Cygnus, 142 
Fed. 85. 

As pointed out in The Chicago, 125 Fed. 712, 60 C. C. A. 480, the 
privileged vessel should not be too quick in assuming that the burdened 
vessel is not going to yield to it, although its behavior may be erratic. 
Hère, apparently, the Hercules did not change her course or speed until 
it was too late to avoid the collision. We think the Musconetcong was 
not at fault, and that the District Judge was correct in his first décision 
holding the Hercules solely at fault. 

The decree wiU be reversed, and the cause remanded, with instruc- 
tions to dismiss the libel against the Musconetcong, and to enter a de- 
cree against the Hercules for full damages. 



KNAL'TH et al. v. KNIGHT et al. 

(Circuit Court of Appeals, Mfth Circuit. January 8, 1919.) 

No. 8303. 

1. Bankruptcy <Sx=>140(2) — Equitable Tjen — Trust Auising from Fbaud. 

Wliere banlvrupts each da.v overclrew their bank acconnt, whicli was se- 
onred by collatéral, and each night made deposits to cover, tbe faot that 
moiiey fraudulently obtained from coiii]>lainants was from time to time 
included in such deposits held not to inii)ress the surphis fund arisinj» 
froni; the sale of the bank collatéral after bankruptcy with a trust in 
favor of complainants. 

2. Baxkkuptoy ©=140(2) — Subbooation ©=521 — Natuke of Rigut — Pay- 

MEST or Debtor with Money OnTAiis'ED BY Frauu. 

The fact that money fraudulently obtained from complainants by banlc- 
rupts was used In paying overdrafts at a I)ank did not give complainants 
by subrogation a lien on collaterals held by the bank as security. 

Appeal from the District Court of the United States for the North- 
ern District of Alabama ; William I. Grubb, Judge. 

Suit in equity by Wilhelm Knauth and others against John W. 
Knight and others. Decree for défendants, and complainants appeal. 
Affirmed. 

See, also, 219 Fed. 721, 135 C. C. A. 419. 

Geo. T. Hogg, of New York City, and F. H. Cabaniss, of Birming- 
ham, Ala., for appellants. 

Augustus Benners and Forney Johnston, both of Birmingham, Ala., 
for appellees, 

Before BATTS, Circuit Judge, and POSTER, District Judge. 

POSTER, District Judge. In this case appellants fîled their bill 
to rescind a fraud practiced on them by the bankrupts, Knight, Yancy 

(Ê=For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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& Co., and seeking to impress certain assets of the bankrupt estate 
with a trust in their favor for the amount of $98,005.58. Tlie Dis- 
trict Court dismissed the bill on final hearing, and from that judgment 
this appeal is prosecuted. 

[1] While the record is voluminous, the salient facts may be briefly 
stated. For a number of years Knight, Yancy & Co., were cotton 
buyers and exporters in Decatur, Ala., and in 1910 were adjudicated 
bankrupts. In the course of thëir business they executed many fic- 
titious bills of lading and other documents, and annexed them as se- 
curity to drafts which they discounted or sold. When adjudicated 
bankrupts, they owed nearly $5,000,000 on thèse fraudulent transac- 
tions, including the claim of appellants. The bankrupts did business 
with the First National Bank of Decatur in the following manner: 
In the course of the day they would overdraw their account, and at 
the close of business that day would make deposi'ts to cover the over- 
draft. The overdrafts were secured by the pledge of certain certifi- 
cates of stock and warehouse receipts for cotton. Their overdraft 
sometimes ran up to over $200,000. From time to time, as the drafts 
were disposed of to appellants, the money obtained from them found 
its way into the First National Bank, and there mingled with the gên- 
erai f unds of the bankrupts, of which it was a small part, and helped 
to liquidate the daily overdraft. 

Appellants elected to rescind the fraudulent transactions by which 
their money was obtained, and hâve not participated in the bankrupt- 
cy proceedings. After bankruptcy, the bank liquidated the security 
it held and tumed over to the trustée a surplus of about $155,000. 

It is the theory of appellants that the money obtained from them 
went to reduce the indebtedness of the bank secured by the collaterals 
pledged, and therefore the bankrupt estate was to that extent enriched 
and a trust created in their favor on the said property. The District 
Court found against this contention, holding that while appellants' 
money went to pay an overdraft which was secured by a lien on the 
property pledged, and reduced the secured indebtedness of the bank- 
rupts to the bank, it also had the effect of enabling the bankrupts to 
increase their indebtedness of like character and amount on the suc- 
ceeding business day; therefore the estate was not enriched for the ■ 
benefit of the gênerai creditors. This holding was correct. It is évi- 
dent the money went to pay pre-existing debts, and did not increase 
the free assets at ail. Wuerpel v. Com. Bank, 238 Fed. 269, 151 C. 
C. A. 285. 

[2] It is also contended by appellants that, as the money obtained 
from them went to reduce the lien of the bank on the collaterals held 
by it, they are subrogated to the rights of the bank. The District 
Court decided this contention against appellants, and held that, when 
indebtedness to the bank was paid by depositing the proceeds of the 
drafts, the lien was satisfied and ceased to exist, so that when bank- 
ruptcy intervened the bank had no lien. Error is assigned to this. 

Appellants' theory of subrogation is too far-fetched and attenuated 
tobe tenable. In the case of yEtna Life Insurance Co. v. Middle^ 
ort, 124 Ù. S. 534, 8 Sup. Ct. 625, 31 L,. Ed. 537, the Suprême Court 
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reviews the authorities, cleafly states the principles of subrogation, 
and quotes with approval the f ollowing rule : 

"It is only in cases where the person advaneirig money to pay the debt oï 
a third party stands in the situation of a surety, or is compelled to pay it to 
protect his own rights, that a court of eqtiity substltutes him in the place ol 
the créditer, as a matter of course, without any agreement to that efCect." 

It is clear that appellants are not subrogated to the rights of the 
bank. The funds obtained from appellants by the bankrupts did nbt 
corne into the possession of the trustée at ail, nor did any property into 
which thèse funds entered, and there was no actual enrichment of 
the estate for the benefit of the ordinary creditors. 

We do not find the cases cited by appellants persuasive. In each 
of them the money or property obtained by fraud was traced and 
identified, and no subséquent lien was created on the fund or property 
into which it entered. 

The judgment of the lower court is affirmed. 



SOUTHERN PAC. CO. v. STEPHANT. 

(Circuit Court of Appeals, Ninth Circuit. February 3, 1919.) 

No. .SISO. 

1. Cabeiers <S=>104 — ^Action fob Delay op Shipment — Evidence. 

Where the bill of lading required the carrier to transport the goods 
with reasonable dispateh, it was not error, in an action for delay, to ad- 
mit testimony of the shipper that he was told by defendant's clerk, 
through whom the shipment was made, when it would reach its destina- 
tion. 

2. Appeal and Erroe ©=248 — Keview — Necessitt op Exceptions. 

Only rullngs to which exceptions were duly taken ean be reviewed by 
the apiDellate court. 

3. Evidence ©=155(8) — Admission of Part of Weiting — Eigut to Intko- 

DUOE E.ntibe Writing. 

ïhe rule that, when part of a writing is given in évidence by one party, 
the whole on the same subjeet niay hc introduced by the other, is subject 
to the limitation that no more of the remaiuder than concems the same 
subject and Is explanatory of the portion admitted is receivable. 

In Error to the District Court of the United States for the Second 
Division of the Northern District of California; Jeremiah Neterer, 
Judge. 

Action at law by Hilmar Stephany against the Southern Pacific Com- 
pany. Judgment for plaintifif, and défendant brings error. Affirmed. 

A. A. Moore and Stanley Moore, both of San Francisco, Cal., for 
plaintiff in error. 

Jay R'Ionroe Latimer, of San Francisco, Cal. (J. E. Pemberton, of 
San Francisco, Cal., of counsel), for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges'. 

®=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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GIIyBERT, Circuit Judge. The défendant in error obtained a judg- 
ment against the plaintiff in error for $1,OCO as damages for delay in 
the transportation of goods shipped from San Francisco to New York 
on August 29, 1916, the goods not having been dehvered until October 
6, 1916. 

[1] Error is assigned to the admission of plaintiff 's testimony that 
at the time of the shipment, in a conversation with the defendant's 
clerk, through whom thè shipment was made, he said : 

"I inquired hovv long thls shipment would take to New York City from 
hère, and he told me 15 days. In tlie conversation I told him I «"anted thèse 
goods to arrive thére for the purpose of reachlng certain trade tliat vv'as lu 
New York in September, 1916, and to whom I expected to sell thèse goods." 

Itis contended that it was error to admit this testimony, for the 
reason that the written contract superseded any verbal agreement. 
The bill of lading provided: 

"No carrier is bound tp transport said property by any partlcular train or 
vessel or in time for any particular market or otherwise than with reason- 
able dispateh, itnless by spécifie agreement indorsed hereou." 

This bound the carrier to transport the goods with reasonable dis- 
patch. The court, in subraitting the case to the jury, limited their in- 
quiry to the question whether the shipment was delivered by the de- 
fendant within a reasonable time. The written contract did not for- 
bid the plaintiff to inquire what was a reasonable time, or what was 
the usual time for such a shipment, and that was what the testimony 
amounted to. Wë see no error in its admission. 

Error is assigned to the admission of plaintiff's testimony that the 
value of the goods in New York 15 or 20 days after they were shipped 
from San Francisco was $6,000. In the bill of lading their value was 
stated to be $113. The bill of lading provided that: 

"Tlio amoimt of any loss or damage for which any carrier is liable shall be 
conipvtted on the basis of the value of the property at the place and time oi 
shipment under this blU of lading, including the frelght charges, if paid." 

[2] It is urged that the bill of lading limits damages to the value as 
stated therein, and N. Y. & Norfolk R. R. v. Peninsula Exchange, 240 
U. S. 34, 36 Sup. Ct. 230, 60 E. Ed. 511, E. R. A. 1917A, 193, is cited. 
But the question whether or not the amount recoverabJe for delay 
was limited by the bill of lading is not properly before us, for it was 
never presented to the court below. It was not involved or suggested 
in the objections to the admission of the testimony that the value of 
the goods in New York was $6,000. Those objections were that the 
testimony was immaterial, irrelevant, incompétent, and spéculative, 
and that no foundation had been laid therefor. The court instructed 
the jury that the measure of damages would be the necessary expense 
incurred by plaintiff by reason of the delay and the différence betweeu 
the fair market value of the goods at New York at the time they 
should hâve been delivered to the plaintiff and the time when they 
were delivered to the plaintiff. No exception was taken to this or any 
portion of the charge. We can consider only the rulings of the trial 
court to which exceptions wei-e duly taken. 
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[3] The plaintiff introduced in évidence a portion of a lettér which 
he had received from an agent of the défendant. The défendant as- 
signs error to the refusai of the court to admit in évidence the re- 
mainder of the letter, and invokes the rule that, when a part of a writ- 
ing is given in évidence by one party, the whole on the same subject 
may be given in évidence by the other. That rule is subject to the 
limitation that no more of the remainder of the letter than concerns 
the same subject and is explanatory of the portion admitted is receiv- 
able in évidence. 3 Wigmore, p. 2860; Jones on Evidence, § 294. 
The first part of the letter which was introduced in évidence referred 
to the delay between San Francisco and Galveston, and said : 

"The aetual handliiifr of this slii])inent shows that It was abnut l.'i days en 
route San Frandsto to (ialveston, as against a schetlule for llke freight duriiis 
normal times of aliout 30 days." 

The remaining portion of the letter was subject to objection as self- 
serving, and it related only to the delay after arrivai at Galveston. It 
was, therefore, not erroneousl}^ excluded. 

Error is assigned to the admission of testimony of certain items of 
the plaintifif's expenses in New York as éléments of damages, but on 
final submission of the case to the jury those items were by the court 
excluded from their considération. This cured the error. 

The judgment is affirmed. 



MORSE V. TJNITIÎD STATES. 

(Circuit Court of Appeals, Fourth Circuit. December 5, 1918.) 

No. 1G46. 

1. Cbiminal Law i©=3T02(2) — Instructions — Exphbsston of Opinion b'^ 

COUKT. 

Expression by a fédéral trial judge in his charge to the jury of bis 
opinion that défendant was guilty is not error, wliere tlie jury were 
clearly told that they .should exercise their ovvn independent judgment, 
regardless of such opinion. 

2. Cbiminal I^aw <®=717 — Trial — ^Argument op Counsel. 

Refusai to permit counsel for a défendant to argue to the jury that 
they were not bound by an expression of opinion by the court in Its 
charge as to the guilt or innocence of défendant held error. 

In Error to the District Court of the United States for the East- 
ern District of Virginia, at Norfolk ; Edmund Waddill, Judge. 

Criminal prosecution by the United States against Ered B. Morse. 
Judgment of conviction, and défendant brings error. Reversed. 

Nathaniel T. Green, of Norfolk, Va. (Daniel Coleman, of Norfolk, 
Va., on the brief), for plaintiff in error. 

Hiram M. Smith, Asst. U. S. Atty., of Richmond, Va. (Richard 
H. Mann, U. S. Atty., of Petersburg, A^^a., on the brief), for the Unit- 
ed States. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, Dis- 
trict Judge. 

©=For other cases see same topic &. KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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' WOODS, Circuit Judge. [1] On conflicting testimony, the de- 
fendant was convicted of transporting whisky from Providence, R. L, 
to a point on Elizabeth river, Va., near Norfolk. In the foUowing 
conoluding instruction, it.is contended, the District Judge went be- 
yond his province in expressing his opinion of the guilt of the de- 
fendant: 

"You are the sole judges of the facts of the case, and should detennlne the 
same after due considération. of ail the évidence, in the light of attending clr- 
cumstances, and the reasonalble and fair inferences to be drawn from the 
testimony, and In so doing you should act upon your own independent judg- 
ment, uninfluenced by what others, includlng the court, may thlnk or .say. 
But I would be derelict in my duty if I did not say to you that, from niy 
atandpoint and viewpoint, this testimony irresistibly and irrefutably points to 
the absolute guHt of thèse défendants." 

The opinion that the accused was guilty was strongly expressed, 
but the expression was accompanied by an equally strong statement 
that the jury should' exercise their own independent judgment in 
coming to a verdict uninfluenced by the opinion of the judge. Since 
the ultimate conclusion was left to the jury, there was no error in the 
instruction. United States v. Philadelphia & Reading R. R. Co., 123 
U. S. 113, 8 Sup. Ct. n, 31 L. Ed. 138; Simmons v. United States, 
142 U. S. 148, 12 Sup. Ct. 171, 35 L. Ed. 968; Doyle v. Union Pa- 
cific Ry. Co., 147 U. S. 413-430, 13 Sup. Ct. 333, 37 L. Ed. 223; 
AlHs v. United States, 155 U. S. 117, 15 Sup. Ct. 36, 39 L. Ed. 91. 

Breese v. United States, 108 Fed. 804, 48 C. C. A. 36, relied on by 
défendant, seems to be incpnsistent with the doctrine laid down by 
the Suprême Court in the cases cited. If that case can be sustained 
at ail as a précèdent, it is on the narrow distinction that the District 
Judge, although clearly charging the jury that they were not bound 
by his opinion, and should exercise their independent judgment, yet 
used the words "that in his opinion it was the duty of the jury to 
convict the défendant." Hère the jury were not told that it was their 
duty to convict, or that they ought to convict. 

[Z] The other assignment of error relied on is more serions. It 
is thus set out in the exceptions : 

"Ck)unsel for the défendant, F. B. Morse, was proceeding to argue to the 
jtiry to the following effect: That while the court had sald in the charge that 
'the testimony irresistibly and irrefutably points to the absolute guilt of the 
défendants,' yet the jury were not bound by the opinion of the court, but that 
it was their rlght and duty to décide this question for themselves. But the 
court Interrupted counsel, and sald that the court had charged the jury as 
to that subject, and refused to permit counsel to continue said argument." 

Counsel may not address to the jury argument on issues of law; 
the jury is bound by the instructions of the trial judge on the légal 
questions involved, and confined to the application of the instructions 
on the law to the évidence. But it is the right of counsel in apply- 
ing to the évidence thé law laid down by the trial judge to restate, 
elaborate, and emphasize it, the limits of propriety in exercising this 
right being controlled by the discrétion of tlae trial judge. Discré- 
tion, however, does not extend to cutting oiï any discussion of a 
point, so material as that hère involved. Counsel for défendant in 
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connection with his gênerai argument for acquittai had the right to 
elaborate and emphasize the proposition that however learned and 
experienced the judge, and however great the weight to be attached 
to his opinion that accused was guilty, yet the jury were not boundby 
it, and that the duty of the jury was to corne to their own conclusion 
on the issue of guilt or innocence, giving to the opinion of the trial 
judge only such weight as they saw fit. There was error in the dé- 
niai of this right of argument. 
Reversed. 



UNITED STATES, for TJse of NATIONAL EEGTJLATOB 00., v. MONT- 
GOMERY HEATING & VENTILATING CO. et al. 

(Circuit Court cl Appeals, Fifth Circuit. January 7, 1919.) 

No. 3269. 

TJnited States ®=>67(1) — Contractoes fob Public Works— Suit on Bonds. 
A suit on the bond of a contractor for public worlJ, in behalf of persons 
furnishlng labor and materlals, as provlded in Act Aug. 13, 1894, as 
amended by Act Feb. 24, 1905 (Comp. St. § 6923), cannot be maintaîned, 
wbere tbe bond does not contain the provisions for the protection of such 
persons preseribed by that statute. 

Appeal from the District Court of the United States for the North- 
ern District of Georgia ; Wm. T. Newman, Judge. 

Suit by the United States, for the use of the National Regulator 
Company, against the Montgomery Heating & Ventilating Company 
and another. Decree for défendants, and the use plaintiiï appeals. 
Affirmed. 

Alex W. Smith, of Atlanta, Ga. (Smith, Hammond & Smith, of At- 
lanta, Ga., on the brief), for appellant. 

W. D. Ellis, Jr., John D. Little, A. G. Powell, M. F. Goldsteirk, 
and Marion Smith, ail of Atlanta, Ga., for appellees. 

Before WALKER and BATTS, Circuit Judges, and SHEPPARD, 
District judge. 

BATTS, Circuit Judge. The action was brought under Act Aug. 
13, 1894, c. 280, 28 Stat. 278, as amended February 24, 1905 (33 Stat. 
811, c. 778 [Comp. St. § 6923]). The act provides that: 

"Hereafter any person or persons entering into a formai contract with the 
United States for the construction of any public building, or the prosecution 
and eompletion of any public worlv, or for repairs on any public building or 
public work, shall be required before commencing such work to exécute the 
nsual pénal bond with good and sutlicient seeurities with the additional obli- 
gation that such contractor or contractors shall promptly make payments to 
ail persons supplyuig him or them with labor and material in the prosecution 
of the work provlded for in such contract." 

The act makes provision for suit in any district in which the con- 
tract was to be performed, and without référence to the amount in- 
volved. The bond in this case was conditioned : 

©isFor otlier cases see same topic & KEY-NUMBEK in ail Key-Numbered Digests & Indexes 
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"Now, if said Montgomery Heating & Ventilating Company shall well and 
truly comply vvlth, keep, and perform and fulfill ail and singular the covft- 
nants, agreements, and conditions and stipulations made by them, or on thelr 
patt, in, by, or through said con tract, and ail and singular the obligations 
wliâtsoever by them assumed, or on them imposed, in, by, or through said con- 
tract, and every obligation thereby Imposed on them, then this obligation shali 
be nidl and void." 

It will be observed that the bond did not impose "the additional 
obligation" to make payments to ail persons supplying labor and ma- 
terial, as required by the act; nor did the contract mentioned in the 
bond obligate the contractors to make payments to laborers and ma- 
terialmen. 

It is insisted that the bond as given, though not expressed in the 
language of the statute, is conditioned upon the performance of ail 
obligations imposed upon the contractors resulting from the contract, 
and is sufficient. It is évident that Congress, in the passage of the 
act, assumed that the provision especially providing for the protec- 
tion of laborers and materialmen was more comprehensive than the 
ordinary pénal bond. As suggested in the case of Hill v. American 
Surety Co„ 200 U. S. 203, 26 Sup. Ct. 170 (50 L. Ed. 437): 

"As agalnst the United States, no lien can be provided upon its public 
buildings or grounds, and it was the purpose of this act to substitute the ob- 
ligation of the bond for the security whieh might otherwise be obtained by 
attaching a lien to the property of an individual." 

In Guaranty Co. v. Ptessed Brick Co., 191 U. S. 416, 24 Sup. Ct. 
142, 48 L. Ed. 242, the obligations of the bond to the government and 
to the laborers and materialmen were treated as separate and distinct; 
and in Ilhnois Surety Co. v. Peeler, 240 U. S. 224, 36 Sup. Ct. 325 
(60 L. Ed. 609), it is said that it is "an obligation for the payment of 
money to the persons described, which they are entitled to enforce." 

AU of the cases construing the original act and the amendment 
(the provision with référence to materialmen and laborers being sub- 
stantially the same) assume that the spécifie provision gives to the bond 
an efifect which would not resuit from the provisions of an ordinary 
pénal bond. Whether this be true or not, Congress had the right to 
détermine what should be the provisions of a bond, the exécution of 
which would confer jurisdiction upon the fédéral courts which they 
might not otherwise ha;ve. The exact point involved was decided by 
the Circuit Court of Appeals for the Eighth Circuit in Babcock & Wil- 
cox V. American Surety Co., 236 Fed. 340, 149 C. C. A. 472, and is 
in accordance with the Opinion which has been reached upon a con- 
sidération of the statute itself, and of the opinions of the Suprême 
Court, to the efïect that the statutory bond not having been executed, 
and the court not otherwise having jurisdiction, the case was properly 
dismissed. ' ' , 

The judgment is afïlrmed. 
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JUNG KWOK HIN v. BUENETT, Immigration Inspecter. 

(Circuit Court of Appeals, Nintli Circuit. February 3, 1919.) 

No. 3133. 

Aliens <©=>32(S) — Chinese Exclusion— Evidence to Sustain Obdee of Dé- 
portation. 

Evidence held to sustain flndings by tlie immigration inspector and 
tlie District Court that défendent was a Cliinese alien laborer, and that 
lie liad failed to sustain tlie burden iniiwsed on liim by Act Feb. 5, 1917, § 
19 (Comp. St. 1918, § 4280i4ij), of provins bis right to remain in tbis 
eouutry. 

Appeal from the District Court of the United States for the Dis- 
trict of Arizona ; William H. Savvtelle, Judge. 

Application by Jung Kwok Hin for writ of habeas corpus to Alfred 
E. Burnett, Inspector in Charge of Immigration Office at Tucson, Ariz. 
From a judgment denying the writ, petitioner app€als. Affirmed. 

F. C. Struckmeyer and Joseph S. Jenckes, both of Phœnix, Ariz., 
for appellant. 

Thomas A. Flynn, U. S. Atty., and Clififord R. McFall, Asst. U. S. 
Atty., both of Phœnix, Ariz., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The case is fairly stated by counsel for the 
appellant. The latter was arrosted by the appellee pursuant to a de- 
partmental warrant issued under section 19 of the Act of Congress of 
February 5, 1917 (39 Stat. 874, c. 29 [Comp. St. 1918, § 4289y4Jj]) as 
a Chinese alien unlawfully in this country. Proceedings were had 
before the appellee, resulting in an order of déportation being made by 
the Secretary of Labor, directing the appellant to be deported whence 
he came. A pétition for a writ of habeas corpus was filed by him in 
the court below, upon which a rule to show cause was issued and a 
return thereto made, upon considération of which the court ordered the 
rule discharged and the appellant remanded to the custody of the ap- 
pellee. It is to reverse that judgment that the présent appeal was taken. 

It is conceded that the appellant is a Chinese laborer, and had not 
the certificate of résidence required by section 6 of the Chinese Exclu- 
sion Act of May 5, 1892 (27 Stat. 25, c. 60) as amended hy the Act 
of November 3, 1893 (28 Stat. 7, c. 14 [Comp. St. § 4320]). It is fur- 
ther conceded that by section 19 of the Act of Congress of February 
5, 1917, the burden rested upon the appellant to show his right to re- 
main in the United States. 

An attentive examination of the record shows, we think, that we 
would not be justified in interfering with the findings made upon the 
évidence by the inspector, to the effect that the appellant is a person 
of Chinese descent and a laborer by occupation ; that under the name 
Ong Hoy Suie he made application at San Francisco, Cal., December 5, 
1912, for preinvestigation of his status, claiming that he was bom at 
210 I Street, Sacramento, of a father who died in China in 1894, and 
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of a mother who sijbsequently died in Sacramento; that in support 
of that application he offered testimony of witnesses who were dis- 
credited, and that the appHcation was accordingly denied by the Com- 
missioner of Immigration at San Francisco April 25, 1913; that on 
May 7, 1914, the appellant under the name Jung Kwok Hin — the name 
under which he appears in thé présent record — made application to the 
Commissioner of Immigration for prelnvestigation of his status, filing 
that appHcation with the Chinese inspecter at Sacramento, and there 
claimed that hé was born at 440 Dupont street, San Francisco, of a 
fathër who died in the Alameda county, Cal., infirmary October 7, 
1912, and of a mother who died at Sacramento September 21, 1913; 
that the government ofificer at Sacramento recommended that the ap- 
plication be denied, on the ground of certain perjured testimony given 
by the applicant's supporting witnesses ; that nevertheless the appli- 
cation was subsequently approved, and the applicant departed for China 
from the port of Sari Francisco September 19, 1914, and retumed 
from China to San Francisco Noyember 8, 1915, and was permitted 
to land November 10, 1915 ; thât subsequently he proceeded to Mesa, 
Ariz., and resumed his employment in a restaurant at that place, where 
he formerly worked under the name Ong Hoy Suie. 

Upon those facts, both the appellee and the Secretary of Labor 
determined that the appéllânt had not sustained the burden cast upon 
him by the law, which conclusion we are unable to hold erroneous. 

The judgment is affirmed. 



VBNNBK V. GRAVES. 

(Circuit Court of Appeals, Second Circuit. December 11, 1919.) 

No. 124. 

Courts ©=3351% — Jueisdiction — Anciulary Surr — Epfect of Dismissal of 
Original Suit. 

A bill by défendant In an action In a fédéral court, vrtth service on at- 
tomeys for plalntlff, who Is a nonresldent, to enjoin plaintlfi from main- 
tainlng actions in othcr jurisdictions on the same cause of action, is 
aneillary, and falls with dismissal by plaintiiî of the original action. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Clarence H. Venner against Edward B. Graves. 
From an order denying a preliniinary injunction, complainant appeals. 
Afïirmed. 

E. N. Zoline, of New York City, for appellant. . 

Simpson, Thacher & Bartlett, of New York City, for appellee. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

WARD, Circuit Judge. AugUst 21, 1918, Graves began an action 
at law in the United States District Court for the Southern District 
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of New York against Venner, the summons bekig placed in the hands 
of the marshal, but not served. September: 16, the défendant Venner 
voluntarily entered his appearance in the case. 

Augu'st 23/ Graves began another action in the superior court of New 
Haven county, Conn., by attaching 200 shares of stock of the New 
York, New Haven & Hartford Railroad Company standing in Ven- 
ner's name. September 17, Graves began another action in the Su- 
prême Court of the state of New York, the summons being çerved on 
Venner that day. 

September 16, Venner filed this bill, subsequently amended by leave 
of the court so as to include among other things an allégation of the 
bringing of the action in the state court 6f New York. The subpœna 
was served upon the attorneys for Graves in the action at law in the 
Southern district of New York ; he being a nonresident and not with- 
in the jurisdiction of the court. ' 

The complainant allèges that the three suits are ail to recover for the 
same cause of action, viz. professional services rendered by Graves to 
Venner, and the prayer for relief is that Graves be restrained f rom the 
further prosecution of the actions begun subséquent to the first action 
in the District Court for the Southern District of New York. 

This is an appeal from the order of Judge Hough denying Venner's 
motion for a preliminary injunction. 

Counsel for Venner very frankly concèdes, though it does not ap- 
pear in the record, that after appeal taken Graves discontinued the 
action at law in the District Court; but he contends the discontinu- 
ance of the action does not afifect m any way the jurisdiction of the 
court over the suit in equity. He relies upon décisions under the 
statutes regulating suits which dépend upon the citizenship of the par- 
ties, holding that jurisdiction good because the citizenship when the 
action was begun cannot be affected by any .subséquent change of 
citizenship. This in no way affects the right of a plaintiflf to discon- 
tinue an action after it bas been brought, which the plaintifï in this 
case has donc. The bill in equity, being ancillary to and dépendent 
upon the action at law, does not survive, but falls with it. Such 
a resuit is particularly appropriate in the présent case; the theory 
of the bill being that, though the plaintiff has a right to choose the 
forum into which he will bring the défendant, he ought not subsequent- 
ly to bring him into other courts for the same cause of action. What 
reason is there to ask for this restraint, when the first action has been 
discontinued? If Graves prefers the court of Connecticut or of New 
York, this court has no original jurisdiction to prevent him from suing 
there. Other interesting questions discussed by counsel need not be 
considered. 

The judgment is affirmed. 
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EWERT V. JONES. 

(Circuit Court of Appeals, Eighth Circuit. January 27, 1919.) 

No. 5136. 

Trusts <g=44(3) — Establishment — Evidence. 

Before a wrltten lease or deed showing absolute tltle can be decreed to 
be a tltle In trust, paroi évidence thereof must be clear, satlsfactory, and 
çonvincing. 

Appeal f rom the District Court of the United States for the East- 
ern District of Oklahoma ; Joseph W. Woodrough, Judge. 

Suit by Paul A. Ewert against A. L. Jones. From a decree for dcr- 
fendant, complainant appeals. Affirmed. 
: See 236 Fed. 712, 150 C. C. A. 44. 

George J. Grayston and Paul A. Ewert, both of Joplin, Mo. (A. W. 
Thurman, of Joplin, Mo., on the brief), for appellant. 

Hiram W. Currey, of Joplin, Mo. (Arthur S. Thompson, of Miami, 
Okl., on the brief), for appellee. 

Before HOOK and STONE, Circuit Judges, and WADE, District 
Judge. 

WADE, District Judge. This case was before this court upon ap- 
peal from order upon motion to dismiss. 236 Fed. 712, 150 C. C. 
A-, 44. . . 

The défendant has the légal title tô a certain mining lease, which 
plaintiflf claims to owrt, because, as he allèges, the défendant, as his 
agent, procured said lease for the plaintiff. Plaintiff claims that he 
paid to the défendant $12.50, the cost of the lease, and also $1 for the 
services of the défendant. The allégations of the plaintiff being de- 
nied, évidence was introduced, and à decree entered in favor of the 
défendant, from which plaintiff appeals. 

The évidence is in direct conflict ; we hâve read jt with care. Noth- 
ing could be ^ained by any attempt to include the substance thereof 
in this opinion. The lease to défendant is in writing, and it is of 
record. The plaintiff sought by paroi évidence to set aside this writ- 
ten évidence of title. He attèmpted to prove that what appeared to be 
an absolute title was in f act a title held in trust. 

It is elementary that, before a written lease or deed showing ab- 
solute title can be by paroi évidence set aside, or decreed to be a ti- 
tle in trust, the évidence must be clear, satisfaçtory, and çonvincing. 
"Paroi évidence to establish a resulting trust must be clear, unques- 
tionable, and certain." Higginbotham v. Boggs, 234 Fed. 253, 257, 
148 C. C. A. 155, 159. See, also, Price v. Wallace, 242 Fed. 221, 223, 
155 C. C. A. 61 ; Teter v. Viquesney, 179 Fed. 655, 661, 103 C. C. A. 
213; Pomeroy's Eq. Jurisprudence, § 1040; 13 Ency. of Evidence, 
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124, 125. The trial court rightly held that the évidence was insuffi- 
cient. 

This conclusion renders it unnecessary to consider the other dé- 
fenses pleaded: (1) That the plaintiff, beçause of his employment 
under the Department of Justice, was disqualified from taking the 
lease ; (2) that the plaintiff, because of demands and charges made in 
certain letters to défendant, does not come into court with clean hands, 
and therefore cannot recover. 

Errors assigned upon exclusion of évidence, and upon refusai of 
the trial court to hear counsel in argument, are insufficient to war- 
rant a reversai. If the évidence offered had been admitted, the re- 
sulf could not hâve been différent, and after a trial judge has heard 
the évidence, and is convinced as to his duty in the case, he is under 
no obligation to listen to an argument by counsel. 

The decree of the District Court is affirmed. 



SHAPLEY V. CAHOON, 

(Circuit Court of Appeals, First Circuit. February 11, 1919.) 

No. 1384. 

Habkas Corpus '©s'SS — Jurisdiction of Fédéral Courts — Fédéral Ques- 
tion — Plbading. 

A pétition for habeiis coryjus hcld not to state faets sullicient to give a 
fédéral court jnrisdiotion to interfère with tlie action of a stiite court, on 
tlie ground tliat it was in violation of the fédéral Constitution. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

Pétition by Sarah Chandler Shapley against Elisha H. Cahoon for 
writ of habeas corpus. From a decree denying the writ, petitioner ap- 
peals. Remanded. 

Henry C. Attwill, Atty. Gen. of Massachusetts, and Max L. Leven- 
son, Asst. Atty. Gen. of Massachusetts, for respondent. 

Before BINGHAM and ANDERSON, Circuit Judges, and ALD- 
RICH, District Judge. 

ALDRICH, District Judge. This case involves a pétition for a writ 
of habeas corpus, which was denied in the court below and is hère 
on appeal. The arguments before us proceeded upon broad lines, and 
upon the gênerai theory that the Massachusetts statutes, and the court 
proceedings thereon, offend the fédéral Constitution in respect to the 
right of due process of law. We thinlc, however, that the pétition 
does not disclose with sufficient particularity anything which would 
warrant this court in interf ering with the proceedings in the state court. 
Neither the allégations as to the state laws, nor in respect to the pro- 
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ceedings in the state court, are sufficiently apt to justify fédéral in- 
terférence. 

As said in King v. McLean Asylum, 64 Fed, 325, 12 G. C. A. 139, 
26 ly. R. A. 784, the pétition does not set out in détail anything touch- 
ed by the fédéral laws or' Constitution, and does not state facts giving 
the fédéral court jurisdiction. 

The District Court was therefore right in dismissing the pétition. 
But in proceedings which concern questions of personal liberty, lib- 
éral opportunities should be given for amendment. This case, there- 
fore, should be remanded to the District Court, where there will be 
freedom for the exercise of discrétion in respect to any motions for 
amendment which may be presented. 

The lîiotion for leave to amend, presented to us since the case was 
submitted, is not received for the files, and the petitioner may with- 
draw it from the clerk without préjudice, as we hâve. not considered 
its merits. Neither is the supplemental brief received. 

Case remanded for proceedings not .inconsistent with this opinion, 
without costs. 



; ALEXANDEE. v. FIDELITY TRUST CO. 

CDlstrict Court, E. D. Pennsylvania. February 17, 1919.) 

No. 985. 

Appeai, and Bbrob <S=>1214 — Revebsal — Pkoceedings After Kemand. 

A District Court, on a hearing upon an accounting dlrected by man- 
date of the Circuit Court of Appeals, eannot eonsider évidence which was 
befoi'e It on the former hearing for the purpose of drawing a légal con- 
clusion now urged by défendant for the flrst time. 

In Equity. Suit by John S. Alexander to the use of Archibald A. 
Alexander against the Fidelity Trust Company, executor and trustée 
of the will of John Alexander, deceased. Hearing on accounting. 

See, also, 238 Fed. 938. 

M. Hampton Todd, of Philadelphia, Pa., for plaintiff. 
H. Gordon McCouch, of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. The question whether John Alex- 
ander had paid his son John S. Alexander during his lifetime the 
amount of his interest in the Underwood mortgage was one of the 
issues fought out when the case was originally in this court, and that 
question has been decided by the Circuit Court of Appeals (249 Fed. 
1, 161 C. C. A. 61) against the défendant. The défense of the statute 
of limitations was also one of the issues when the case was hère be- 
fore. The court is now asked to draw the légal conclusion of "répu- 
diation of any liability to account," together with notice of répudiation 
through John S. Alexander's knowledge of the contents of his fa- 
ther's will of 1891, and the bar of the statute. 

The évidence of notice of the will of 1891 was before the court at 
the former hearings included in the record of the orphans' court pro- 
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ceedings then introduced in évidence. The défendant is now calling- 
attention to évidence of notice which it did not assert as a ground of 
défense when it had f uU opportunity to do so, both in this court and in 
the appellate court. In fact, ail of the évidence introduced by the de- 
fendant at this hearing is subject to the same criticism, with the ex- 
ception of John S. Alexander's admission of indebtedness in the record 
of the other suit in this court, and the évidence in the déposition of 
Lucien H. Alexander, which hâve no bearing upon the question of 
notice of répudiation. The court, upon hearing on an accounting in 
accordance with the mandate of the Circuit Court of Appeals, can- 
not consider évidence before it on the former hearings for the purpose 
of drawing légal conclusions which the défendant could hâve urged 
then as well as now. Upon conclusions to be drawn from that évi- 
dence, the défendant has had its day in court. 

Assuming, however, that the évidence should now be considered, 
does it justify the conclusion which is claimed for it by the défendant? 
If notice to the plaintiff of the déclaration of John Alexander in his 
will is a défense, it must be because the plaintiff was bound to assert 
the contrary and take some action to establish his rights. If the déc- 
laration had been communicated by his father to him orally and he did 
not deny it, nor take any action, it would seem to be conclusive against 
him, at least as an implied admission that he had been paid. If it had 
been communicated by his father to him in writing, his failure to as- 
sert his rights would hâve less weight, varying with the circumstances 
under which the déclaration was made. But under the évidence there 
was no notice given by his father to him. The copy of the will was 
clandestinely obtained by Mary C. Alexander and sent to him without 
his father's knowledge. The circumstances were not such as to prompt 
the son to deny the father's déclaration, made in a will of which the 
son was supposed to hâve no knowledge. Moreover, John S. Alex- 
ander was not in a position to demand an accounting, or to bring a suit 
for an accounting, for, under the terms of the Jones trust, his father 
was at liberty to withhold distribution until his death, and a suit for aa 
accounting in his lifetime would hâve been futile. Moreover, the 
terms of the déclaration in the will of 1901 do not bear the construc- 
tion of a répudiation of the trust, but only of a claim of payment, and 
the défense of payment is foreclosed by the décision of the Circuit 
Court of Appeals. 

The admission of the plaintiff that he was indebted to his father's 
estate in the sum of $50,000, the statements of his individual accounts 
with his father, the évidence that John S. Alexander did not mention 
the Jones estate to Lucien H. Alexander, raise no questions that hâve 
not been previously considered, and tlieir effect determined. 

The circumstances stated in the letter of February 22, 1894, from 
plaintiff's counsel to Lucien H. Alexander, are claimed by the défend- 
ant to show that the plaintiff, being in difficulties which caused him to 
need immédiate financial assistance, did not make any claim upon his 
father for his interest in the Underwood mortgage, and on that ground 
it is offered as évidence among other circumstances to show that he 
had no rightful interest in that fund. While dire need of money 
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might hâve prompted him to turn to his father for assistance, since it is 
not shown that he did not receive financial assistance f rom other sourc- 
es, the effect of the testimony is of no conséquence. 

The défendant, through the déposition of Lucien H. Alexander, at- 
tempted to prove the contents of a letter written by John to his fa- 
ther containing a statement "As I hâve already received my share of 
my grandfather Jones' estate," or "as I hâve probably received." The 
witness failed to satisfy the court that proper effort had been made to 
produce the original of this letter. The witness, although in court 
upon the original hearing, claimed, upon the ground of having no 
record notice, the right of a reargument in the Circuit Court of Ap- 
peals, which was granted, and at the hearing upon the accounting he 
was represented by counsel as a party in interest. It appears that no 
search was made for the letter, and the statements regarding the diffi- 
culties of a search appear somewhat exaggerated. I am not convinced 
that, if the letter is in existence, its production is impossible, or so im- 
practicable as to justify paroi évidence of its contents in the absence 
of any effort to produce it. The testimony as to its date being between 
1880 and 1890 is vague and indefinite. Under the circumstances, it is 
held that the contents of the alleged letter hâve not been satisfactorily 
or properly proved. 

The competency of John S. Alexander as a witness was attacked 
upon the ground of interest. It is contended by counsel that his as- 
signment of his interest made him compétent. It does not seem nec- 
essary to pass upon that ground of removal of his incompeteney. John 
S. Alexander was called by the défendant as for cross-examinàtion at 
the hearings before the spécial master upon an accounting' fOr the 
share of Archibald A. Alexander in the trust. In the présent account-^ 
ing Archibald A. Alexander is the use plaintiff, and theref oré the 
real party in interest. John S. Alexander, having been càlled as for 
cross-examination agâinst the interest of Archibald A. Alexander be- 
fore the spécial master, is therefore, on account of Archibald A. Alex- 
ander's intei-est in the présent accounting, made compétent under sec- 
tion 7 of the act of 1887 (P. L. 160), which provides: 

"And the adverse party calling i.icli witnesses shall not be eoncluded by 
his testimony, but such person so cross-examlned shall become thereby a fiiUy 
compétent witness for the other party as to ail relevant matters, whether or 
not thèse matters were touched upon in his cross-examlnation." 

His testimony that no settlement had taken place between him and 
his father for the Underwood mortgage is, therefore, entitled to con- 
sidération as évidence in aid of the presumption already held to exist 
that he has not been paid, but not necessary to rebut the défense now 
under considération. 

Rulings on Requests for Findings. 

Plaintiff's Requests for Findings. 

(1) That the plaintiff was entitled to a one-third interest in the Un- 
derwood mortgage of $3,000, and that neither John Alexander in his 
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lifetime nor the défendant since his death hâve paid the same or any 
part thereof. 

It is so found. 

(2) That there is due and payable by the défendant to the plain- 
tifif the sum of $1,000, being one-third of the said Underwood mort- 
gage, together with 6 per cent, interest thereon from March 27, 1868, 
to February 27, 1895, compounded annually, and amounting to the sum 
of $4,799.60, together with interest on this sum from February 27, 
1895, to the date of decree. 

It is so found. 

Defendant's Requests for Findings of Fact. 

(1) That on or about the 7th day of February, 1893, John S. Al- 
exander received from his sister, Mary C. Alexander, a copy of the 
will, executed by their f ather, dated the 26th day of June, 1891, ofïer- 
ed in évidence on behalf of complainant (see record, page 71), the 
fourth paragraph of which will be found in the printed record at page 
116, the last words of which read : 

"As my devotecl son, John S., lias years ago received from me the beqiiest 
from his grandfather's estate, and has also been released from certain cash 
Uabilities by me, as stated In his account on pa^e 182 ot my Ijedger A, and 
in View of their greater need aud of his larger exi)erienee and acQUirements 
of property, I assume his generous sonship aud brotlierhood to sustain me in 
hequeathing to my other children llberally in this item of my wlU." 

It is so found. 

(2) That the évidence fails to show that during the conférences be- 
tween John S. Alexander and his f ather, with a view to having ac- 
counts between them settled, any claim was ever made on the part of 
John S. Alexander of any moneys due him by his father under the 
Jones trust. 

It is so found. 

(3) While the évidence shows that in February, 1894, John S. Al- 
exander was in danger of criminal prosecution and his father and 
brother were appealed to by his colinsel for help, there is no évidence 
of any référence being made to any moneys being due John S. Al- 
exander from the Jones trust. 

It is so found. 

(4) It is a fact that by his own admission John S. Alexander was in- 
debted to his father at the time of the latter's death in the sum of 
$50,000. 

It is so found. 

(5) The records of this court show that the suit brought by the 
Security Trust Company, as trustée, for an accounting on behalf of 
John S. Alexander against the Fidelity Trust Company, was begun on 
the 23d day of January, 1900 (Circuit Court of United States, Fastern 
District of Pennsylvania, No. 29, In Equity, of October Session, 1899). 

It is so found. 

(6) That there is no évidence of any other action having been 
brought for an accounting under said trust, until the bill filed in the 
présent case. 

It is so found. 
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Defendant's Requests for Conclusions of Law. 

(1) That John S. Alexander having received a copy of his father's 
will of 1891, in which the testator declared that he had paid him in 
full ail that he was entitled to receive from his grandfather's estate, it 
was incumbent upon him then to assert his claim, and not having done 
so' within .six years thereafter, it is bai-red by the statnte of limita- 
tions (Goodno V. Hotchkiss [D. C] 237 Fed. 686 at page 700), and 
therefore the bill should be dismissed. 

This request is declined. 

(2) Under ail the évidence in the case the chancelier finds that there 
had been a settlement by John Alexander with his son, John S. Al- 
exander, for the interest of the latter in the Jones trust, and there- 
fore the bill should be dismissed. 

This request is decliped. 

It is conceded that the amoupt for which the défendant as executor 
and trustée is liable, if the plaintiff is entitled to recover, is $1,000, 
with interest from March 28, 1868, to the date of John Alexander's 
death, February 27, 1895 ; that with compound interest this amount is 
$4,799.60 and with simple interest $2,615. 

A decree will be entered in favor of the plaintiff for the sum of $4,- 
799.60, being the one-third interest of John S. Alexander in the Under- 
wood mortgage, $1,000, with compound interest from March 27, 1868, 
to February 27, 1895, together with interest upon the said sum at 6 
per cent, to the date of decree. 



UNITED STATES v. INTERNATIONAL SILVER CO, 

(District Court, D. Cohnectlcut. February 1, 1919.) 

No. 2040. 

1. Aliens <S=>58 — Action fob Viol,ation oï Contkact Labor Law — Com- 

i>i.AiîirT. 

Complaint in an action xmder Contract Labor Act Feb. 20, 1907, c. 1134, 
§ 5 (Comp. St. § 4250), to recover penalties for violation of the precedlng 
section by Indiicing and encouraglng the immigration of contract laborers, 
held insufflcient in failing to allège facts sliovving tliat the allens were 
contract laborers as defined in section 2 of the act (Comp. St. § 4244). 

2. Aliens <®=558 — Violation of Contract Labob Law — Penalty. 

But one penalty can be imposed under Contract Labor Act Feb. 20, 
1907, c. 1134, § 5 (Comp. St. § 4250), for the wrlting of a single letter t» 
enrourage the immigration of contract laborers, although more than one 
came in conséquence. 

At Law. Action to recover penalties by the United States against 
the International Silver Company. On demurrer to complaint. De- 
murrer sustained. 

Raymond G. Lincoln, of Hartford, Conn., for the United States. 
Ralph O. Wells, of Hartford, Conn., for défendant. 

^z=>For other cases see same topic & KBY-NUMBEK In ail Key-WumDered Dlgests & Indexes 
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THOMAS, District Judge. The United States of America sues 
to recover two spécifie penalties of $1,000 each for two alleged vio- 
lations of the so-called "Contract Labor Law." Act Feb. 20, 1907, 
c. 1134, §§ 4, 5, 34 Stat. 900 (Comp. St. §§ 4248, 4250), as amended by 
Act March 26, 1910, c. 128; 36 Stat. 263. The défendant demurred 
to the complaint. 

[ 1 ] The first count of the complaint, as amended, allèges that on 
March 1, 1916, and for some time prior thereto, the défendant oper- 
ated a f actory in Meriden, and that on Febrtiary 29, 1916, a Mrs. 
George C. Pearson, by and with the consent of her husband, both then 
residing in Nova Scotia and subjects of Great Britain, wrote the de- 
fendant a letter asking for employment for herself as a hand burnish- 
er, inquiring at the same time if the défendant had any positions open 
for men, as her husband and son also desired positions; that the de- 
fendant on the 9th day of March, 1916, in reply thereto, wrote Mrs. 
Pearson as foUows : 

"Dear Madam : Rel'errlng to yours of the 2&th ult., we are in need of hand 
burnishers that hâve had expérience on the gênerai Une of hoUow ware, sucli 
as tea ware, waiters, méat dishes, cake baskets, sandwich trays, nut bowls, 
etc., Iliade of german or nickel silver; also white enamel. We are also look- 
iiiK for unskilled men. Our female help in the bumishing line average froni 
1214 to 20 cents per hour; unskilled labor 171/2 to 25 per hour. The girls' 
minimum wage is 12% cents per hour. If you were in the states, and applied 
to us for a position, we could place you." 

It is further alleged that on the 15th day of March, 1916, the hus- 
band vk'rote a letter to the défendant, in which he said that his w^ife 
could not leave at that time, but that he and his son would start at 
once, provided they were sure of securing employment from the de- 
fendant, and in reply thereto the défendant on March 20, 1916, wrote 
the husband the f ollowing letter : 

"Dear Sir: Referring to yours of the 15th, will say the coudltions stated in 
your letter are satisfactorj', and we will keep a place open for Mrs. Pearson. 
Kindly advise when you will report for duty." 

The complaint further allèges that, while this correspondence was 
passing between the parties, the husband was an aUen, and was known 
by the défendant to be an alien, to wit, a subject of Great Britain, 
and that during that time, and until on or about April 4, 1916, he "was 
a contract laborer, and was known to the défendant corporation to be 
a contract laborer, to wit, an ofdinary unskilled workman" ; that on 
or about said 4th day of April, 1916, as a resuit of the correspondence 
above recited, and especially as a resuit of the letter of March 20, 
1916, the husband entered the United States, and on April 5, 1916, 
went to Meriden, engaged board and lodging, and intended to make 
the same his permanent abode, but, hearing of a strike at the defend- 
ant's factory, returned to Nova Scotia on April 6th. 

Upon thèse allégations it is charged that the défendant violated "An 
act to regulate the migration of aliens into the United States," ap- 
proved February 20, 1907, as amended March 26, 1910, and that by 
the aforementioned acts and for violation of the statute the défend- 
ant has forfeited and made itself liable to pay the plaintiff $1,000 as a 
penalty. 
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Thé second coiint allèges the same acts respecting the son, and claûns 
a further penalty in his case of $1,000. 

The défendant demurs to each count, as well as to the relief prayed 
for in the second count. The grounds of demurrer are the same as 
to both counts of the complaint, and may be summarized as follows : 

(1) Because the complaint fails to allège snfficient facts to show 
that the Pearsons were contract laborers within the meaning of the 
act. 

(2) Because it is not alleged in the complaint that the défendant 
had knowledge that the Pearsons were contract laborers, if such were 
the fact. 

(3) Because it is not set forth that the défendant did prepay their 
transportation, or in any way assist or encourage their immigration, 
within the meaning of the act. 

(4) Because it appears f rom the complaint that the acts done by the 
défendant were not contrary to the spirit of the act, and so consti- 
tuted no violation of it. 

An additional ground of demurrer is alleged as to the second count, 
to the efifect that there were no dealings of any kind with the son. 

The demurrer to the relief prayed for in the second count is based 
on the ground that the identical letters as to the husband are made 
the basis for the recovery of a penalty as to the son, and that only 
one penalty, in any event, could be recovered, even if a violation of 
the law as to the husband were found to exist. 

The essential parts of the act hère applicable provide : 

Section 2 : "Tliat the following classes of nliens sliall be excluded froiii 
admission into the United States: * » * Persons herelnafter called con- 
tract laborers, who hâve been induced or solicited ta mlgrate to this country 
by offers or promises of employment or In conséquence of agreements, oral, 
written or printed. express or Irnplied, to perform lalvor in this country ot 
any kind, skilled or uuskilled: * * • And provided further, that skllled 
labor may be imported if labor of like kind unemployed cannot be found in 
this country: And provided further, that the pro\'lsions of this law applica- 
ble to contract labor shall not be held to exclude professional actors, artists, 
lecturers, singera, ministers of any religious dénomination, professors for 
collèges or seminaries, persons belonglng to any recognized learned profession, 
or persons employed strietly as personal or domestlc servants." 

■Section 4: "That It shall be a mlsdemeanor for any person, company, part- 
nership, or corporation, in any manner whatsoeVer, to prepay the transporta- 
tion or in any way to assist or encourage the importation or migration of any 
contract laborer or contract laborers into the United States, unless such con- 
tract laborer or contract laborers are exempted under the terms of the last 
two provisos contained in section 2 of this act." 

Section 5: "That for every violation of any of the provisions of Section 
four of this act the persons, partnersMp, company, or coi-poration violating the 
same, by knowingly asslsting, encouraging, or soliciting the migration or 
importation of any contract laborer into the United States shall forfeit and 
pay for every such offense the sum of one thousand dollars, wlilcli may be 
suêd for and recovered by the United States, or by any person who shall 
first bringhis action therefdr in his own naine and for his own beuetit, in- 
cludlng any such. allen thus promised labor or service of any kind as aforesaid, 
as debts of llke amount are now recovered in the courts of the United States ; 
and separate suits may be brought for each alien thus promised labor or 
service of any kind as aforesaid. And it shall be the duty of the district 
attornev of the proper district to prosecute every such suit when brought 
by the United States." 

34 Stat. 900. 
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The first and second reasons assigned for the demurrer may be 
grouped and discussed together, for they raise the question: Has 
the complaint alleged facts sufïîcient to show that the Pearsons were 
"contract laborers," within the intendment of the law ? 

The défendant claims that the facts alleged are only conclusions, 
and that there are no facts pleadcd in the complaint sufficient to show 
that the Pearsons were "contract laborers" within the meaning of the 
act under which this suit is brought, and insists that a "contract la- 
borer," within the meaning of the Immigration Act, "is one who has 
been induced or solicited to migrate to this country by ofifers or prom- 
ises of employment, or in conséquence of agreements, oral, written, 
or printed, express or implied, to perform labor in this country of 
any kind, skilled or unskilled," and is not merely one who is "an or- 
dinary unskilled workman," and that such facts, properly pleaded, 
should be set forth in the complaint. The défendant further insists 
that it is not sufficient in law to set forth in a complaint brought under 
section S of the act that Pearson was a "contract laborer, to wit, an 
ordinary unskilled workman," which is the allégation found in the 
seventh paragraph of the complaint, and the allégation upon which the 
plaintiff relies. 

In deciding the question thus raised, we may look for assistance to 
a décision of the Suprême Court of the United States in a very récent 
case touching the very statute under which this action was brought. 
In Scharrenberg v. Dollar S. S. Co., 245 U. S. 122, Mr. Justice Clarke 
construed sections 2, 4, and 5 of the act and on page 125 (38 Sup. Ct. 
28, 29 [62 L. Ed. 189]) said: 

"Spctifin 2 of the net of 1007, îis !imen<led in 1910 (:«> Stat. 263), furnishes 
this définition of 'cfinti-act ial)orers,' wliicli must lie read into sections 4 and 5 
nf tiie sK-t, of 1CV07: 'l'orsons * « * wlio liave beon induced or soiieited to 
migrate to this counti'y hy offers or promises of eni|)loyment or in conséquence 
of agreements. oral, written or printed, expressed or iniplled, to perform 
labor in this country of any kind, skilled or unskilled.' Section 4 maires it a 
nilsdemeanor for any eorj)oration 'in any way to assist or encourage tlie im- 
portation or migration of any contract lat>orer or contract laborers into tlis 
United States.' Section 5 imposes severe penalties for every violation of the 
act 'by knowingly assisting, encouraging, or soliciting the migration or im- 
portation of any contract laborer into tlie United States.' Tlius a contract 
laborer is ono who under tlie conditions described in tlie flrst of tliese stat- 
ntes cojnes 'to perform labor in this country,' and the penalties denonneed by 
the sections of the otlier net are against jiersons who Ivnowingly assist or in- 
duce the importation or migration of such laborer into the TTnited States." 

The plaintiff relies upon United States v. Dwight Mfg. Co. (D. C.) 
210 Fcd. 74, to sustain its contention that the allégation contained 
in the seventh paragraph of its complaint meets the requirements, and 
argues that under this décision the demurrer should be overruled as 
to the first and second reasons assigned. In order to décide whether 
this is true or not, it becomes necessary to ascertain what allégations 
were set forth in the complaint of the Dwight Case, and compare 
them witli the allégations in the case at bar ; for if the same, or sub- 
stantially the same, allégations of fact are found to be hère set forth 
as were set forth in the D^vight Case, I should feel obliged to follow 
Judge Dodge's décision, which in ténor is in harmony with the con- 
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clusiori reached in Scharrenberg v. Dollar S. S. Co., supra, and over- 
rule the dèmtirrer sd far as the fifSt and second reasons are concerned. 
But, as I reâd the case, the allégations are net the same, nor even sub- 
stantially the same. On page 75 Judge Dodge says: 

"The question upon each count Is whethér or not sueh a violation, bj' tlie 
défendant, 6t section 4, as ineurs the ])enalty imposcd by section 5, Is suth- 
ciently alleged. The violation chargea in each count is that the défendant: 
knowingly and unlawfully asslsted a certain alien to migrate trom a forelgn 
eonntry, * * * to the United. 8tates, by knowingly and unlawfully prc- 
paying Ms transportaiion. * • • Each count further allèges that the 
allen named was an alIen contraet lalwrer wlthin the true Intent and meanlng 
of the Immigration Act, was an unskilled lahorer, and was not a contraet 
laborer exempted under the terms of the last two provlsos In section 2 there- 
of." 

Continuing, on page 76 he says : 

"nie déclaration does more than allège that the aliens whose Immigration 
was asslsted as above were 'contraet laborers' wlthin the meanlng of the 
statnte. Each count is more spécifie upon this point. Each count begins by 
alleging that the défendant made to thp alien named, and in the foreign coun- 
try specifled, 'a certain offer of employment' Each count then describes the al- 
leged offer as follows : That if said alien would migrate from sald * * * 
to * * * said défendant would employ and pay said alien to perform for 
sald défendant at sald (place wlthin the United States) certain manual labor; 
that is to say, to opéra te and assist in operatlng divers machines used by 
the défendant in Its mill at sald place • * * in the manufacture of cotton 
fabrics.' Havlng thus described the alleged offer or promise of employment 
made to the alien named, each count next allèges that the défendant unlaw- 
fully asslsted Mm to migrate by prepaying his passage to a place wlthin the 
United States, follows thisi by allégations that, induced hy the offer and as- 
slsted iy the prepayment, he did migrate to the United States, and coneludes 
with allégations that he was not at the time an allen entltled to enter the 
country, that the défendant well Itnew the fact to be so, and that he owes 
the prescrlbed penalty." 

The défendant there then raises the objection that the aliens were 
not sufficiently alleged to hâve been contraet laborers within the act, 
and the same objection is raised hère. But the complaint hère does not 
contain the allégations found in the complaint which Judge Dodge was 
considering. 

In the case at bar we hâve only the allégation set forth in the sev- 
enth paragraph of the complaint, and quoted in full it allèges : 

"(7) That during the period covered by the correspondence mentloned in 
paragraphs 2, 3, 4 and 5 hereof, and for a further period of tlme, to wit. 
until on or about Aprll 4, 1916, Ihe said Qeorge C. Veurson tcas a contraet 
laborer and was known to the défendant corporation to he a contraet laborer, 
to wit, an ordinary unskilled workman." 

Nowhere in the complaint is it alleged that the défendant knowing- 
ly and unlawfully assisted Pearson to migrate from Nova Scotia to 
the United States by knowingly and unlawfully prepaying his trans- 
portation, or inducing or soliciting him, or encouraging him, to so 
migrate; and nowhere in the complaint is it alleged that Pearson, 
whose immigration was assisted as above, was a contraet laborer with- 
in the meaning of the statute ; and nowhere in the complaint is it set 
forth that the défendant made to Pearson in Nova Scotia a "certain 
ofïer of employment"; and nowhere in the complaint does it appear. 
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even if any offer of employment was made, of what the offer consist- 
ed; nor is it alleged that the défendant unlawfuUy assisted him to 
migrate by doing anything prohibited by the act; nor is it alleged 
that, induced by the ofifer or assisted in any way, did he migrate to 
the United States; nor does it appear anywhere in fact that any of 
the allégations set forth in the Dwight Case, which formed the grava- 
men of the complaint upon which Judge Dodge overruled the demur- 
rer, are set forth in this complaint. 

But in the second Dwight Case ([D. C] 210 Fed. 81) it appears 
that the allégations of the complaint were substantially the same as 
they are hère, and in sustaining the demurrer Judge Dodge said : 

"The facts alleged do not make it appear wlth sufficient distinctness that 
the alien, vvhose migration the défendant is eharged with assisting by pre- 
piiying his passage, was a 'contract laborer' within the définition of the stat- 
vite at the time oif the alleged prepayment. It is not enough to allège him to 
hâve been 'a certain alien contract laborer,' without setting forth facts 
which clearly bring him within said définition." 

It follows that the demurrer to the first and second counts of the 
complaint must be sustained, for the first and second reasons above 
set forth. It therefore is unnecessary to discuss or décide the remain- 
îng reasons of demurrer. 

[2] The demurrer to the relief prayed for in the second count must 
be sustained upon the authority of United States v. N. Y. Central R. 
R. Co. (D. C.) 232 Fed. 179. There the défendant arranged for the 
importation of five alien laborers with whom it had made contracts of 
employment, and had arranged to assist their importation by furnish- 
ing them a joint free railroad pass, which the court held to be équiva- 
lent to the prepayment of their fares in cash, and decided that this 
was but a single act applicable to ail five, and hence one penalty could 
be imposed. On page 184 Judge Ray said : 

"As there was but one solicitation, ail one act, the défendant incurred one 
penalty." 

This ruling was afifirmed by the Circuit Court of Appeals for the 
Second Circuit on appeal. 239 Fed. 130, 152 C. C. A. 172. So hère 
there was but one transaction, ail one act, and, even if the allégations 
of the second count he sufficient to state a cause of action, there could 
be only one recovery. 

Counsel for plaintiff direct attention to U. S. v. Regan, 232 U. S. 
37, 34 Sup. Ct. 213, 58 L. Ed. 494, as sustaining the contrary doc- 
trine, but a careful reading of the case fails to disclose that the ques- 
tion was even raised. In stating the question presented, the court 
said on page 40 of 232 U. S., on page 214 of 34 Sup. Ct. (58 L. Ed. 
494) : 

"The question now to be considered is whether it was essential to a recovery 
that the évidence should establish the violation beyond a reasonaWe doubt." 

After collating and discussing the cases bearing upon that propo- 
sition at some length, the court concludes by saying on page 50 of 
232 U. S., on page 218 of 34 Sup. Ct. (58 L. Ed. 494) : 
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"That it was error [for the trial court] to apply to this case the standard of 
persuasion applicable to crlminal prosecutions" 

— ^and held that while the statute is pénal in its nature, and may hi- 
volve a penalized or criminal act, it is not essential to a recovery by 
the government that the évidence estabUsh the violation beyond 
a reasonable doubt as in a criminal case, but a reasonable prépondér- 
ance of proof is sufficient. 
Demurrer sustained. 



PUSEY & JONES CO. v. COMBINED LOCKS PAPER CO. 
(District Court, E. D. Wlsconsin. May 8, 1918.) 

1. Damages <g=323 — Bbeach of Contbact by Seller — Lost Pkofits. 

In an action for the priée of a macliine built by plaintifC for défendant, 
a connterclîiim for lost profits beeause of delay in delivery of the ma- 
chine cannot be maintained, unless spécial drcuuistances are sliown 
with respect to whlch the parties mvist be deemed to hâve contracted. 

2. Damages <S=>40(4) — Bbeach or Contbact by Sellée — Damages— Lost 

Pbofits. 

The purchaser of a paper-making machine cannot set up, as a spécial 
circumstance entitling it to recover lost profits beeause of delay in de- 
livery of the machine, a contract made by it for delivery of paper during 
flve years, where by its terms it reserved the right to begin delivery at 
a date later than the actual installation of the machine. 

At LaviT. Action by the Pusey & Jones Company against the Com- 
bined Locks Paper Company. On motion by défendant for new trial. 
Overruled. 

Bloodgood, Kemper & Bloodgood, of Milwaukee, Wis., for plaintiff. 
Bottum, Bottum, Hudnall & L,echer, of Milwaukee, Wis., for de- 
fendant. 

GEIGER, District Judge. The complaint contains two causes of 
action, the first based upon a contract dated on or about May 15, 
1916, whereby the plaintiff undertook to make for the défendant a 
paper machine for the agreed price of $120,0(X), according to the 
terms and spécifications prescribed, and that the défendant, the plain- 
tiff having furnished the machine, is indebted to the plaintiff in the 
sum of $31,215.19, with interest from March 1, 1917, as an unpaid 
balance of the agreed purchase price. The statement of the second 
cause of action recites the written undertaking on the part of the 
plaintiff, dated on or about July 26, 1916, to rebuild for the défend- 
ant a described paper machine in considération of the payment of 
$23,750; that the plaintiff performed such contract, but défendant 
has defaulted upon an unpaid balance of the contract price, $4,890. 
On both causes of action judgment in the aggregate of $36,105.19 is 
asked. 

The prima f acie character of the plaintiff's demand was substantially 
admitted by the défendant upon the trial of the case, whereupon the 

(gz:^Por otUer cases see same topic & KEY-NUMBER iu ail Key-Nunitiered Digests & indexes 
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issues for trial were those tendered by the answer which set iip coun- 
terclaims in substance : 

That with respect to the first cause of action the plaintiff — 

"failed to fulfill said contract by not delivering the machine therein men- 
tioned on the 15th day of Novernher as the contract provided. until the 3d day 
of April, 19] 7, when it was dellvered to the carrier in uncompieted shap«; 
that by reason of said delay, and the failure of the plaintiff to deliver tlie 
said machine in the tlme provided in said contract, aud the resulting inability 
of tlie défendant to make use of said machine during ttie period of delay 
caused by the plaintiff in noncorapliance with said contract, the défendant 
snffered fp'eat damages, namely, in the amoimt of thirty-four thousand four 
himrtred ren dollars and seventy cents {SfMAlO.70), which damages were the 
direct resuit and entirely caused by the failure of the plaintiff to fulfill said 
contract as it, the plaintiff, was obllgated to do, and that ail of his damages 
necessarily resuîted from default, négligence, and violation of this contract 
by the plaintiff." 

In respect of the second cause of action the défendant alleged that 
the machine to be repaired was to be so repaired and deHvered to 
transportation hnes at Fitchburg, Mass., on November 1, 1916; but — 

"that the plaintiff delayed the delivery of said repaired machine as provided 
in said contract until the 20th day of February, 1917; that by reason ot 
said delay and the resulting deprivation of the use of said machine by the 
défendant, the défendant suflfered great damages and losses, namely, ,ae 
simi of eight thousand four hundred dollars (.^8,400), ail of v\'hich damages 
and losses were directly caused by the direct and necessary resuit of said 
plaintiff's delay in the fulfillment of said contract." 

A further set-off and counterclaim, based upon alleged expendi- 
tures made by the défendant on account of supplying missing parts 
from the machine, traveling expenses, and the like, in the suin of 
$1,733.85 is ofïered, and the answer demands judgment for a dismissal 
of the complaint, and for judgment in the sum of $16,544.55, being, 
I assume, the excess of the damages set out in the counterclaim be- 
yond the sum which by the answer is admitted to be due to the plain- 
tiff. 

Upon the trial of the case the défendant undertook to establish its 
counterclaim by évidence, most of which was tentatively received, 
subject to objection, but practically ail of which was subsequently 
stricken out, whereupon a verdict was directed in favor of the plain- 
tiff and against the défendant, and a motion for a new trial, which has 
been argued, présents for review the various rulings of the court upon 
the rejection of évidence, which led to granting the motion for a 
direction of verdict and a dismissal of the counterclaim. 

A considération of the motion must be addressed, first, to the gên- 
erai contentions of the défendant respecting the rule of recovery upon 
contracts such as are involved in the case, and, secondly, a considéra- 
tion of the facts tendered in évidence with a view of determining 
whether, in any aspect, they furnish a basis for an award of damages 
by the jury upon the theory and the only theory ofïered and insisted 
upon by the plaintiff, 

It will be observed from the pleadings that the défendant framed 
the counterclaims, excepting the last, solely upon the hypothesis of 
seeking recovery under a gênerai rule of damages. There is no inti- 
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mation in the pleading, except as noted, of any daim of recovery, ex- 
cept the gênerai damages sustained by the défendant through a depri- 
vation of the use of the machine during the delay period; and this 
brings us at once to a considération of the bill of particulars demanded 
by the plaintifï of the défendant prior to the commencement of the 
trial. It is as follows : 

Per ton profit 22%-pound paper made on 176-inch machine, con- 

tract No. 1.331 $9.78 

Daily tonnage produce 30 

Itelay on shipment, December 1, 1916, to April 3, 1917 110 days 

110 days x 30 tons 3,300 tons 

3,300 tons X $9.78. !p32,274.00 

Payménts to Valley Iron Works, Appleton, Wls., for 
material to replace Imperfect or unflnlshed parts call- 

ed for In purehase contract 327.30 

Cash advanced to Pusey & Jones Company 50.00 

Total $32,051.30 

Contract No. 1340 would hâve increased production from Novem- 
ber 1 to Febmary 20 281.7 tons 

Profit on increased production $8,119.26 

Expense L. L. Alsted to Wilmington, Del., January 13, 

1917 187.48 

Service and expense Pittsburg testing laboratory at Wil- 
mington and Pittsburg 1,292.26 

Express charges on delayed material covered by contract 254.11 

$9,853.11 

Interest on money actually expended on contracte 1331 and 1340 
and on plant and equipment fron date wheh delivery should 
hâve been made to delivery when same was actually made $7,500.00 

In explanation of références in this bill, it may be said that the first 
items, under "Contract No. 1331," are pertinent to the first causé of 
action of the çomplaint and to the counterclaim averring a breach 
through a delay of furnishing the new machine, and that the second 
items, under "Contract No. 1340," are pertinent to the second cause of 
action of the çomplaint and; to the counterclaim for damages for delay 
în repairing and shipping the old machine; whereas the last item is 
evidently intended to speak for itself as an interest item on purchase- 
money expenditures, and "on plant and equipment from date when de- 
livery should hâve been made to date when delivery actually was 
made." 

[1] It may be noted at this time that even in the bill of particulars 
the défendant is silent respecting a claim for profits based upon "spé- 
cial circumstances" subsequently sought to be introduced in évidence 
on the trial. This will be seen to be of importï^nce, unless the court 
was whoUy in error in rejecting the notion that profits as profits are 
recoverable only upon the basis of some spécial circumstances with 
respect to which the parties must be deemed to bave contracted. Ob- 
viously, it is immaterial if, as defendant's counsel contends, profits 
are always recoverable as profits — as anticipated gains — in any action 
for breach of contract. This observation should be borne in mind in 
a considération of the évidence respecting the defendant's dealings 
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with tliird persons pertaining to its paper output on the basis of its 
new installation and remodeled paper plant. 

Giving to the defendant's évidence of oral communications by its 
officers to officers or agents of the plaintiff, prior to the exécution of 
the written contracts in suit, the most favorable view, it is in brief : 

That, approximately six weeks or two months before the contracts 
were signed, its président inquired of plaintiff concerning the latter's 
ability to make a paper machine, whereupon an interview was had in 
which the former disclosed to agents of the latter, in a gênerai way, its 
interest in a new machine, contingent, however, upon further considér- 
ation of the matter of building a new, or remodeling its old, plant, and 
in a like gênerai way the broad contingency of first ascertaining the 
likelihood or certainty of disposition or sale of its manufactured prod- 
uct. Evidently defendant's considération of thèse matters — which, of 
course, was for itself- — reached such a state of certainty that a further 
interview, or possibly two, which, in point of time, immediately preced- 
ed actual exécution of the contracts, were had. Aside from negotiation 
pertaining to price, mechanical and structural détail of machine, the 
defendant's witnesses claim that at this latter interview or interviews 
there was communicated to the plaintiff's agents the f act that they now 
had contracts for the sale or disposition of the output of the proposed 
new machine; that such contract or contracts were referred to as 
the Sears-Roebuck contracts, or that the paper to be manufactured 
was for Sears, Roebuck & Co. ; and one witness stated that he told 
plaintiff's agents such contract was to run for five years from January 
1, 1917. The machine was intended to be used for making catalogue 
paper. 

This testimony contained the first intimation in the case that de- 
fendant claimed the existence of spécifie contracts with third persons, 
knowledge whereof was communicated to the plaintiff as spécifie cir- 
cumstances with référence to which the parties contracted, and as a 
resuit whereof the défendant, because of the breach, was entitled to 
recover as spécial damages the spécifie profit which could hâve been 
realized upon the sale of paper ix)ssible to hâve been manufactured 
during the delay period of the delivery of the machines ; and the 
plaintiff objected to the réception of this testimony upon the spécifie 
ground that the pleadings, including the bill of particulars, did not 
justify its admission. The défendant, while suggjesting its désire to 
amend, if its pleadings were not broad enough, did not in fact make 
an application to enlarge its pleadings. The court intimated that the 
objection interposed by the plaintiff seemed pretty good ; but, it is 
believed that other considérations hereinafter presented dispense with 
the necessity of dealing with the merit of this spécifie objection. 

[2] The défendant, in further effort to prove its damages, there- 
upon oJered certain contracts, which in fact constituted the "spécial 
circumstances upon" which it sought recovery of profits. Thèse will 
be considered : 

First, a contract between the défendant and Bermingham & Seaman 
Company, of Chicago, whereby the défendant undertook to manu- 
facture and deliver paper covered by the former's "contracts with 
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Sears, Roebuck & Co. as shown by copies, samples and blue prints, 
which are annexed hereto, to ail the terms and conditions of which 
we hereby agrée," viz. : 

1— Contract dated Apiil 11, 191Q, for ontput of Little Chute mill, or its sub- 
stitute plant, approximately 45,000 tons white catalogue paper. 

2 — Contract dated Aprll 17, 1916, for approximately 15,000 tons white cata- 
logue paper. 

3 — Contract order No. 4365, dated May 1, 1910, for approximately 2,500 tons 
yellow index paper, etc. 

4 — Contract order No. 4363, dated May 1, 1916, approximately 10,000 tons 
white catalogue paper. 

5 — Contract order No. 4364, dated May 1, 1916, 10,500 tons wlilte catalogue 
paper. 

Such contract contains further détails respecting price and the adop- 
tion of the Sears-Roebuck contracts as prescribing terms of payment. 

It thtis appears that the défendant claims to hâve undertaken for 
Bermingham & Seaman Company the manufacture and delivery of 
paper claimed to hâve been contracted by the latter for.manufacture 
and delivery to Sears, Roebuck & Co. 

Secondly, in view of the fact that the défendant expressly adopted 
them, the terms of the two contracts — there being three so-called order 
contracts, presumably given under the principal contracts — are im- 
portant as evidencing the obligations in fact assumed by Bermingham 
& Seaman Company toward Sears, Roebuck & Co. One of the con- 
tracts, dated April 11, 1916 (in évidence as Exhibit 5), and tmder 
which I believe the three so-called "order contracts" were given, cou- 
tains, among other, the f ollowing provisions : 

"We propose to furnlsh you the entire ontput of 22tl>-pound No. 1 whïte 
catalogue pai)er of the Little Chute division of the (^onibined Locks, Paiier 
Company, located at Little Chute, Wis., subject to the foUowing spécifications 
and coudit ions : 

"(1) Duration of contract to be five years frora .Tanuary 1, 1917, providing 
we succeed in erectiiig plant and luive the snme ruiming by that time or 
five years from actual date the plant starts opération, which will be not 
la ter than June 1, 1917. 

"(2) Approximate annual quantlty, 9,000 tous." 

The second contract appears to be dated April 17, 1916, and con- 
tains the following proposai by Bermingham & Seaman to Sears, Roe- 
buck & Co. : . 

"We propose to furnish you a part of Ihe output of 22i/i-pound No. 1 white 
catalogue paper of the Combined I^ocks l'aper Company, located at Com- 
bined Locks, Wis., subject to the following .spécifications and conditions: 

"(1) Duration of contract to be five years from Jauuarj' 1, 1917. 

"(2) Approximate annual Quantlty, 3,000 tons." 

It will suffîce to refer to the contracts entered into between the de- 
fendant and the plaintiff for the manufacture and repair of the ma- 
chines, by noting merely their provisions respecting date of delivery — 
that for the manufacure and sale of the new machine being given as 
during the month of November, and that for the repair of the old ma- 
chine being November Ist — and the further significant provision in 
each contract giving to the plaintifï 60 days' time for assembling, erect- 
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ing, and fully installing both machines from and after their shipment, 
such time being subject to enlargement for cause specified. 

Assuming that the légal effect of this testimony must now be con- 
sidered as though it were in fact before the court, it nécessitâtes the 
adoption of some rule of damages upon the case as made by the plead- 
ings or upon pleadings and the proffered évidence; and, as indicated, 
it is not necessary to rest the ruling upon any possible merit of the 
spécial objection made by the plaintiff to the admissibility of this tes- 
timony, because no sufficient basis was laid in the pleading. Neither 
is it necessary to consider the variant rules of damages arising upon 
contracts of sale or of manufacture and sale. It is not necessary — 
and, if it were attempted, it could not be done — to f rame a broad gên- 
erai rule, négative in its character, that profits as profits can never be 
recovered, or that they may not indirectly be pertinent évidence under 
some otlier rule or measure of recovery. 

It is, however, proper to bear in mind the necessity in every case of 
adopting the most certain rule of recovery. It is thus stated by Mr. 
Mechem, in his work on Sales (volume 2, § 1779) : 

"And so, as between two possible methods by whleh the loss might be 
computed, the law prefers that which leads to the more certain and least 
spéculative results. Thus, as lias been seen, the damages to be recovered for 
not supplying a machine or other article as agreed are usually the market 
value for which aiiother may be procured, and not the profits which might 
hâve been made from its use. And for llke reasons the damages to be re- 
covered for the loss of the use of the property are to be estimated with 
référence to rental value or fair interest upon investment, and not upon the 
uncertain and spéculative basis on the profit which might hâve been made 
from its use." 

The principles relating to the adoption of a rule of damages to be 
satisfied by a calculation of profits wrhich a machine bargained for 
might hâve made during a delay period are so fully discussed in the 
two cases of Howard v. Stillwell & Bierce Manufacturing Co., 139 
U. S. 199, 11 Sup. Ct. 500, 35 L- Ed. 147, and Globe Refining Co. 
V. Landa Cotton Oil Co., 190 U. S. 540, 23 Sup. Ct. 754, 47 L. Ed. 1171, 
that the ruling in the présent case, unless it can be justified upon their 
application to the facts before us, cannot be justified at ail ; and it may 
be noted that both of thèse authorities, and it is believed the great 
weight of ail adjudications, treat the recovery of profits as possible 
only under exceptional circumstances, unless the engagement by its 
very terms discloses them to hâve been in efl^ect, in whole or in part, 
a subject-matter of the bargain. In the Globe Case, after discussing 
the question respecting the absence in a contract of language appro- 
priately disclosing items of damage within the contemplation of tha 
parties in case of breach, Mr. Justice Holmes uses this language : 

"It is true that as people, when contractlng, contemplate performance, not 
breach, they commonly say little or nothing as to what shall happen in the lat- 
ter event, and the common rules hâve been worked out by common sensé, 
which has established what the parties probably would hâve sadd if thetf 
had spoken ahout the matter. But a man never can be absolutely certain of 
performing any contract when the time of performance arrives, and in many 
cases he obviously is taking the risk of an event which is wholly or to an ap- 
préciable extent beyond his control. The extent of liability in such cases is 
255 F.— 45 



■706 255 FEDERAL REPORTEE 

Ukely tp; be within hls contemplation, and whether It Is or not,' should be 
worlred out on tenns ti>hicTi it fairly mmi ^ç presumcd he tcould twve assented 
to if they had heen presented to hls mlnd;" 

Again: 

"We haTe to consider, therefore, what the plaintiff would hâve been entitled 
to recover in that case, and that dépends on what liability the défendant 
fairly may be supposed to hâve assumed consciously, or to hâve warranted 
the plaintifC reasonably to suppose that it assumed, when the contract was 
made." 

He proceeds : 

"Thls point of view is taken by implication in the rule that 'a person can 
only be held to be responslble for such conséquences as may be reasonably 
supposed to be in thé contemplation of the parties at the time of making 
the contract' " (citing cases). 

And further: 

"The question arises, then, vs'hat is sufflcient to show that the conséquences 
were in contemplation of the parties in the sensé of the veudor taking the 
risk? It bas been held that it inay be proved by oral évidence when the con- 
tract Is in writing [citing cases]. But, in the language quoted, with seeming 
approbation, by Blackburn, J., from Mayne on Damages (2d Ed.) 10, in 
Elbinger' Actien-Gesellschaft v. Armstrong, Jj. R. 9 Q. B. 473, 478: 'It may 
be asked, with great déférence, whether the mère fact of such conséquences 
being communlcated to the other party will be sufflcient, without going on to 
say that he was told he ioovJd be ati su: érable for them, and consented to 
undertalce such liahility.' Mr. Justice Wills answered this question, so far as 
it was in hls power, in Brltlsh Columbia Sawmill Oo. v. Nettleshlp, L. R. 
a C. P. 499, 508 : 'I am dlsposed to take the narrow view that one of two 
contractlng parties ought not to be allowed to obtaln an advantage whlch he 
bas not paid for. * * • If a liability for the full profits that might be 
rnade by machinery which the défendant was transporting, if the plaintifC's 
trade should prove successfui and without a rival, had been presented to the 
mlnd of the ship • owner at the tlme of making the contract, as the basls 
upon which he was contracting, he would at once bave rejected it. And, 
though he knew from the shippers the use they Intended to make of the 
articles, it could not be contended that the mère fact of knowledge, with- 
out more, would be a reason for imposing upon him a greater degree of lia- 
bility than would otherwise hâve been cast upon him. To my mlnd, that 
leads to the inévitable conclusion that the mère fact of knowledge cannot In- 
crease the liability. The knowledge niust be brought home to the party 
sought to be eharged, tinder siich cireiimstanees that he must krutw that the 
person he coirtraots irith reasonahly believes that he accepta the contract 
with the spécial condition attachée to it.' " 

The Bierce Case announced a like view. That was an action for 
damages occasioned throngh the delay in remodeHng a flour mill and 
installing a new type of miUing machinery. It was sought to recover 
as damages the profits which would hâve resulted through an opéra- 
tion of the mill in particular in grinding up a stock of grain which 
the vendee had on hand, and the court, after ruling that the loss of 
such profits was spéculative and remote, not resulting immediately 
from the alleged breach of a contract which contained no stipulation 
that profits would be made on flour from the wheat ground up by the 
machinery contracted to be furnished and erected, adds this as a 
final statement: 

"Nor were there any spécial circumstances attending the transaction from 
which an understandinff hetween the parties cotild be inferred that the plain- 
tiff was to make good any loss of profits incurred by a delay in furnishing 
and putting up such machinery according to the terms of the contract." 
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The gênerai principle announced in thèse cases — and I am satisfied 
that it is the gênerai principle sought to be applied in ail cases — brings 
us to their applicability in the présent situation upon testimony es- 
tablishing three propositions of f act : 

First. Upon their face, the contracts between the plaintiff and the 
défendant themselves négative the thought that the Bermingham-Sears- 
Roebuck contracts, whose life began January 1, 1917, were, in respect 
of the time of commencement, deemed to be of the essence of the ma- 
chine contracts; for by the principal of the latter contracts the de- 
fendant, in any event, had until Febrtiary 1, 1917, to install the ma- 
chine, and the contracts prescribed the conséquences which should en- 
sue a delay in installation, namely, a postponement of the maturity of 
two of the purchase-money notes. 

Second. The Bermingham-Sears-Roebuck mémorandum (Exhibit 
5), which, of course, must be read into the contract of the défendant 
with the Bermingham-Seaman Company, contains this provision : 

"We propose [to fumish, etc.] subject to the following speciflca tiens and 
conditions : 

"(1) Duratlon of contract to be flve years from January 1, 1917, providing 
ice sucoeed in erecting plant and hâve sanie runnmg by that time, or flve 
years from actwil date plant starts opération, which mil be not later than 
July 1, 1917." 

Third. Closely related to the last above is this: There is not a 
syllable or suggestion in the évidence that by reason of the delay the 
défendant in fact defaulted upon the contracts constituting the "spé- 
cial circumstances" ; nor is there any proof that it was in fact disen- 
abled from fully carrying out the terms of the contracts from and aft- 
er the deferred date, July 1, 1917. In short, the second considération 
above shows that the so-called spécial circumstance — the existence 
of a contract with a third person, communicated to the plaintifï — was 
inherently not a spécial circumstance because its life, while nomi- 
nally beginning January 1, 1917, was made contingent in its commence- 
ment upon the very circumstance of delay which is at the foundation 
of the présent action. In other words, the contract, while nominally 
dating from January 1, 1917, was ambulatory. 

Upon the trial of the case some of the matters above pointed out 
were referred to as a basis of the court's ruling. The court said, in 
discussing the exceptional cases noted in the two cases cited: 

"The exceptions, if they exist at ail, require great particularity of évi- 
dence to support the proposition that the vendor, the manufacturer, was ap- 
prised of those [them] with such certainty that he ought not in fairness and 
in justice to be heard to say that he did not hâve in mind — that both 
parties did not bave in mlnd^ — the contemplated loss which would ensue 
through a failure to regard time as of the essence of the contract. Now, there 
is no suggestion hère that Pusey & Jones could in fairness be said to hâve 
been aequainted with the idea, which is now sought to be pressed; that a 
failure to bave this machine in place Novemtter Ist, December Ist, January 
Ist, or February Ist, should entall the conséquences of a guaranty or an in- 
demnity against loss of profits upon contracts which certainly were not 
communicated to them extept in this very gênerai way." 

Again : 

"The évidence offered so far Is not such that the court or this jury should 
be heard to say 'why Pusey & Jones understood that the Combined LocKa 
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Company were to lose Ç9.78 a ton' because the talk was of a gênerai nature, 
It is a talk whlch could be indiilged in, and usually is Indulged in, in nego- 
tlations for this sort of a repair or a sale, and the rule, if extended upon 
the strength of such gênerai testimony as that, simply amounts to no rule at 
ail — simply amounts to superseding the contract. Now, that the parties 
hère had in mind anything of that kind I do not believe should be left open to 
Inference upon the testimony olïered se far." 

Corning, therefore, to a direct application of the principles, and upon 
évidence which négatives with particularity the idea that the parties 
contemplatéd the conséquences of a loss of profits, is it possible to 
permit a jury to infer, nevertheless, that both parties contemplatéd 
such conséquences as fully as though they had really agreed thereto? 
It seems absurd to say that a contract containing a nominal date, Jan- 
uary 1, 1917, even standing alone, should be made the basis or should 
be considered as a spécial circumstance justifying an award of spé- 
cial damage, merely because its existence was communicated to the 
vendor when the vendor and vendee entered into formai contracts 
which on their face give the vendor a leeway in performance, extend- 
ing very substantially beyond the date of the spécial circumstance 
contract. But when it appears that the date, January 1, 1917, was, 
after ail, not binding upon the vendee, that by an express proviso 
of the contract he had relieved himself by getting six months' leeway 
in order to meet the précise contingency which has arisen in the prés- 
ent case, namely, a delay in installing machines, it is not only idle, 
but it would be monstrously unjust, to permit him to impose upon the 
vendor conséquences which might hâve ensued had the vendee's con- 
tract with the third person been binding as of the earlier date. 

This situation impresses me as a fundamental obstacle to the ap- 
plication of the gênerai principle controlling an award of spécial dam- 
ages involving profits as such, which a machine might hâve eamed. 
In other words, no matter how clearly it may hâve been the désire, 
hope, or expectation of the défendant to hâve the machine installed by 
January Ist, it very clearly and by the express terms of the Sears- 
Roebuck contract contemplatéd the possibility, if not the probability, 
of being unable to hâve it at that time. Therefore, having such con- 
templation from its side, can it be heard to say that the plaintiff hère 
did not contemplate, or, upon fuU disclosure of the facts, would not 
hâve contemplatéd, the very same thing, but, on the contràry, con- 
templatéd its rigid responsibility to the défendant for loss of profits 
upon a contract which, by express réservation and proviso, the défend- 
ant was not obliged to perform on or begin performance until six 
months later. As I understand the rule, the contemplation of one of 
the parties is not sufficient; it must be a mutual and reciprocal con- 
templation produced by such particularity of attendant circumstances 
as should preclude both parties from saying that they were not, in 
effect, in law incorporated into the engagement. 

We are brought to the next considération, that the défendant did 
not, and could not, def ault upon its contract with Bermingham & Sea- 
man, and therefore did not and could not, prior to July 1, 1917, lose 
any profit which it might hâve made upon the sale of the product to 
be manufactured pursuant to that contract. The most to be said is 
that it did not enjoy such profits from and after the earlier date. It 
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does not and cannot claim that plaintiff's delay entailed a breach of îts 
contract with Bermingham & Seaman, resulting in a loss of profits 
upon that contract, because it was within its rîght, as already observed, 
to simply move the date of commencement forward, not exceeding 
six months, and presumably that is just what was donc. In other 
words, the notion of spécial damage, because of an actual loss of 
profits, is wliolly negatived. 

It is unnecessary to consider whether the défendant might not, upon 
some other theory, hâve established a claim for damages because of the 
delay. The course of the trial, in connection with the offer and re- 
jection of the testimony upon the items of defendant's bill of partic- 
ulars, brought it to the position where, its testimony respecting profits 
as such having been rejected, it was obliged to substantiate the other 
items upon some variant theory of damage. But it formally declined to 
proceed with any ofiler of proof to support, for example, a claim for 
deprivation of the use of the machine, to be measured either by inter- 
est upon the contract price, or upon payments made, or by some other 
standard, and formally elected to rest its whole case upon its ofifer to 
show loss of profits. In this situation there was no alternative, except 
to direct the verdict in favor of the plaintifif, both upon the complaint 
and upon the counterclaim. 

I am satisfied to adhère to the ruling upon such motion for direction, 
and the motion for a new trial will be denied; and an order may be 
entered accordingly. 



TIIK PEMAQUID. 

(District Court, D. Maine, S. D. Novcmber 21, 1918.) 

No. 436. 

1. CoLrisios <S=>100(2) — Steamebs MEETI^■G IN FoG — Excessive Speed. 

A collision l>etwe<3ii two steaiiiei's meeting lu a narrow chnnnel in a 
dense fog held due to the fault of one for imnioderate speed, proeeeding 
on tlie wrong side of the channel, and failure to stop on hearing the 
whistle of the other vessel ahead, ail in violation of the navigation rules. 

2. Collision <3=382(1) — Navigation Kuees — "Moderai'e Speed" in Fog. 

Undei- the rule requiring moderate speed in fog, vessels are hound to 
reduce their speed ta such a rate as will enable them to stop in time to 
avoid a collision aftor the ai)proaching vessel cornes In sight, providlng 
she Is herself going at such nioderate speed. 

[Ed. Note. — For other définitions, see Words and Phrases, Mrst and 
Second Séries, Moderato Speed.] 

3. Collision ig=382(2) — Steam Vessels in Fog — Fault. 

A steamer whlch before she came in sight, in a fog, of a meeting vessel, 
which she knew was ai)proaching, had stojiped and re^ersed, and was 
actually going astern at the time of collision, cannot be held In fault be- 
cause of lier previous speed. 

4. Collision <®=>80 — Navigation in Foo — Construction of Rule. 

Uiider the rule requiring a vessel in a fog on hearing another, ap- 
parently forward of lier beam, "the position of which is not ascertained," 
to stop, ascertalnlng of the position of the other vessel need not necessarily 
be by sight, and when she linows such vessel, tlie locality, and her usual 
and proper course, she is justlfled in navigating accordingly. 
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In Admiralty. Suit for collision by Calvin Austin, receiver, owner 
of the steamer J. T. Morse, against the steamer Pemaquid. Decree 
for libelant. 

Edward S. Dodge, of Boston, Mass., and Benjamin Thompson, 
of Portland, Me., for libelant. 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for claim- 
ant, 

HALE, District judge. The libelant seeks to recover dam.ages sus- 
tained by bis steamer, J. T. Morse, in conséquence of a collision with 
the steamer Pemaquid, which took place, in a thick fog, on September 
8, 1915, at about 8 o'clock in the morning, inear Field Eedge Buoy No. 
15, at the western entrance of Deer Island Thoroughfare. 

The Pemaquid is a single screw steamer of a burden of 409 gross 
tons; she is 132.5 feet long, 28 feet beam, and capable of a speed of 
about 11 or 12 knots. At the time of the collision she was drawing 
about 9 feet. She was owned and operated by the Maine Central Rail- 
road, and was engaged in carrying passengers and f reight between the 
ports of Sargentville and Rockland. 

[1] At about 7:48 o'clock on the morning of the 8th of September, 
1915, the Pemaquid left her landing at Stonington with the intention 
of proceeding westward, out through the western entrance of Deer 
Island Thoroughfare, running by schedule, on her regular passage, to 
make the train at Rockland. After leaving the Stonington wharf, shç 
proceeded on her usual course, west, % south, to pass between the 
buoys on Allen's Bar. She was then put on a course, west % south, 
for Field Ledge Buoy, which is about a mile and a quarter from the 
Stonington wharf. 

Capt. Wescott, master of the Pemaquid, testifies : 

That, after they left Stonington at 7:48, tliey proceeded at full speed 
ahead ; they made Allen's Bar In four minutes ; from there the run to 
Field Ledge Buoy is three and three-quarter minutes; from Meld Ledge 
Buoy to Mark Island is about the same; they usually slow down at Allen's 
Bar for forty seconds to get a departure ; hère they heard the three whis- 
tles of the Morse at Mark Island ; he knew she was comlng on through the 
Thoroughfare, and that the vessels would meet and pass at about Field 
Ledge Buoy ; after slowing down, he came ahead at full speed of ten and 
one-half or eleven knots ; he continued at full speed for a minute and a 
half or two minutes, before he gave the order to slow ; then he gave one 
bell, and that was possibly two and one-half minutes before the collision, 
though he kept no record at the time ; he was steering for Field Ledge 
Buoy, and he should not consider It safe to go on his voyage without mak- 
ing it ; he had never done so ; he did not think he could hâve safely laid 
his course farther to starboard ; if he had gone too far to starboard, he 
would not see the buoy in the fog; he thlnks the channel is two hundred to 
three hundred feet wide; the buoy is a black, spar buoy, and sticks up out 
o£ the water probably twelve feet, and is eiglit inches in dlameter; they 
hâve to navigate sixty to sevenly feet from the buoy ; he had heard the 
Morse's whistle forward of the Pemaquid!s beam, and knew she was coraing 
for the buoy, and that she would be well over on the starboard side of the 
channel ; he was not in the habit of slowing his ship for the Morse to pas.s, 
and of course he did not do it; he sighted the Morse very nearly ahead, 
and perhaps two hundred feet avt'ay ; imraediately upoii the Morse breakiug 
out of the fog, he gave three bells, and stepped back and told the quarter- 
master to put the wheel hard aport ; he had just got it hard aport before 
the collisiou; he does not kuow at what speed the l'eniaquid was proceed- 
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ing at the tluie of the collisioû, but his best estimate Is two or three or four 
knots. 

Eaton, the lookout, testifies: 

That lie went on watcli at Stonington on the bow of the Pemaquid ; he 
was the only man on the bow ; the eaptain and quartermastei- were in the 
pilot house ; he reportcd the position of the Morse once, but made no report 
of the change in its bearing; he was not the regularly employed bow 
watchman ; lie had been on steam vessels three days at the time ; before 
he left his home at Sargentville he had been a farmer, and had run a 21- 
f oot private naphtha boat for summer people ; at the tiine of the collision he 
had been on the Pemaquid three days; he had been lookout once before on 
the Pemaquid, namely, the day before the injury ; on that day he remained 
on duty from Brooklln to Stonington, or an hour and a half, and he was on 
duty possibly ten minutes the day of the collision ; he had no other ex- 
périence as a lookout on a steara vessel ; up to the time he sighted the Morse, 
the Pemaquid's engines had not been moving astern so far as he knew ; 
the only thing that indicated any change was the change in the vibration, 
and the lessening of the wave at the Pemaquid's bow. 

From other officers of thé Pemaquid it appears that at the time of 
the coUision the steamer seemed to be going about six or seven knots ; 
that the engine was not stopped until they saw the Mbrse ahead a sec- 
ond or two before the steamers came together; that the course the 
Pemaquid was on took them over close to the buoy; that they were 
then on regular running time, and were pretty nearly over to the buoy 
when Captain Wescott gave the bell to slow down ; that the bow look- 
out did not report the buoy ; that it is uncertain whether the look out 
saw the Morse and reported her before any one in the pilot house 
saw her. 

Article 16 of the Inland Rules (Act June 7, 1897, c. 4, 30 Stat. 99 
[Comp. St. 1916, § 7889]) provides: 

"Art. 16. Every vessel shall, in a fog, mist, falling snow, or lieavy rain 
storms, go at a moderate speed, having careful regard to the existing cir- 
eumstances and conditions. 

"A steam vessel, hearing, apparently forward of her beam, the fog signal 
of a vessel the position, of which is not ascertained, shall, so far as. the eir- 
cumstances of the case admit, stop her engines, and then navigate with cau- 
tion until danger of collision is over." 

Article 25 is as follows : 

"Art. 25. In narrow channcls, every steam vessel shall, when it is safe and 
practioable, keep to that side of the fair-way or mid-cliamiel which lies on 
the starboard side of such vessel." Comp. St. 1910, | 7S99. 

The General Prudential Rule (article 27) is as follows : 
"Art. 27. In obeying and construing thèse rules due regard shall be had 
to ail dangers of navigation and collision, and to any spécial circumstances 
which may render a departure from the alwve rules necessary in order to 
ftvoid immédiate danger." Comp. St. 1916, § 7901. 

On examination of the whole testimony from those aboard the 
Pemaquid, I can hâve no doubt that the steamer was proceeding in vio- 
lation of the statute governing the speed of vessels in a fog. Her im- 
moderate speed is shown, also, by the nature of the blow which she 
inflicted ; for although the Pemaquid had much less weight than the 
Morse, her speed was such that, when she struck the Morse, she eut in- 
to her a distance of 27 feet. The force of this blow can be^ accounted 
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for only by the fact that she must hâve been moving at a rapid rate 
through the water at the time of the coHision. 

It is clear from the testimony of the officers of the Pemaquid that, 
after slowing down at AUen's Bar, and hearing the whistle of the 
Morse, the steamer continued at full speed on her course for Field 
Ledge Biioy, and that she kept well over on the port side of the chan- 
nel, when, as her captain admits, he knew the Morse would keep over 
on her starboard side of the channel, and would be at Field Ledge 
Buoy at about the time the Pemaquid would arrive there. No neces- 
sity is shown for keeping on the port side of the channel ; for the tes- 
timony is convincing that at Field Ledge Buoy the channel is two or 
three hundred feet wide, and there was nothing to prevent the steamer 
from seeing the buoy at a sufficient distance across the channel to avoid 
ail danger of collision with the Morse. 

[2] We must apply the test of the courts that moderate speed im- 
plies the ability of a vessel to stop her headway in the présence of dan- 
ger; that vessels in a fog are bound to "reduce their speed to such a 
rate as will enable them to stop in time to avoid a collision after the 
approaching vessel comes in sight, providing such approaching vessel 
is herself going at the moderate speed required by law. The Chata- 
houchee, 173 U. S. 540, 548, 19 Sup. Ct. 491, 43 L. Ed. 801 ; The Um- 
bria, 166 U. S. 404, 17 Sup. Ct. 610, 41 h. Ed. 1053; The Sagamore, 
247 Fed. 743, 746, 750, 159 C. C. A. 601 ; The Eepanto, 21 Fed. 651, 
659. It is clear, from the proofs, that the Pemaquid was proceeding 
at an immoderate speed in a fog, and that there were no spécial cir- 
cumstances making it necessary for her to départ from the rule relating 
to speed ; that she was navigating on the port, instead of on the star- 
board, side of the channel ; that when she heard the whistle, and knew 
that the Morse was approaching, she did not reverse until the vessels 
were practically in collision. She was being navigated, then, in direct 
violation of at least three requirements of law. 

I cannot exonerate her from fault, also, in respect to her lookout. 
She was navigating at a place and under conditions where an experi- 
enced lookout was required. The lookout is the "eyes and ears" of 
the ship. At the entrance of Deer Island Thoroughfare a ship would 
not hâve too many eyes and ears if she had a compétent lookout sta- 
tioned well forward on each of her bows. Eaton, the only man for- 
ward, was a man with less than two hours expérience as a lookout. He 
did not promptly notify the navigating officer of the bearing of the 
Morse when she broke out of the fog. There is no fixed rule as to 
what constitutes an efficient lookout ; but, under ail the conditions, I 
cannot find that the Pemaquid complied with the law in this respect. 

Upon the proofs, then, the Pemaquid was acting in flagrant disre- 
gard of the saf ety of the approaching steamer ; she was guilty of obvi- 
ons and inexcusable faults, 

The J. T. Morse is a side-wheel passenger steamer, of the burden 
of 780 gross tons, 199 feet long, 31 feet beam, and 12.1 feet in dep^h, 
capable of a speed of from 12 to 14 knots. She was running on her 
route between Rockland and Bar Harbor. On the morning of Septem- 
ber 8, 1915, she sailed from Rockland for Bar Harbor on her regular 
passage, intending to touch at various intermediate points. She con- 
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tinued on her voyage until about 8 o'clock, when she entered the west- 
ern entrance of Deer Island Thoroughfare at Mark Island. Just be- 
fore this her engine was slowed while passing the steamer Vinalhaven. 
With this exception she was making lier regular full speed. At this 
point she heard the Pemaquid's whistle and" recognized it, and knew 
that the approaching steamer was bound out through the western en- 
trance of the Thoroughfare, that being the only passage for vessels 
bound west. She was expecting to meet the Pemaquid there. The fog 
was thick ; the wind a light breeze f rom the south ; the tide about 
one-half fiood ; Field Ledge Buoy was five-eighths of a mile ahead, a 
distance usually run by the Mtorse in 21/2 minutes. The officers of the 
Morse estimated that tlie whistle of the Pemaquid indicated her posi- 
tion in Deer Island Thoroughfare "this side" of Stonington Landing. 
They put their steamer upon her course, E. by N. % N., to Field Ledge 
Buoy. No fault is found with her seamanship up to the buoy. She ap- 
pears to hâve had two lookouts on her bow ; she had a master of ex- 
périence ; a compétent pilot ; a compétent quartermaster at her wheel. 
Her ofhcers testify that she continued to run, at the same full speed at 
which she had corne across from North Haven to Mark Island, for 
about two minutes, when her engines were slowed, stopped, and re- 
versed at full speed; that, while she was backing, Field Ledge Buoy 
came in sight, slowly, on the starboard bow ; that when the buoy was 
about abreast of the Morse, and the steamer was moving astern, the 
shadow of the steamer Pemaquid was seen in the fog, about half a 
point on the port bow, and about 400 feet away, and was reported by 
the port bow lookout ; that, when the Pemaquid came in sight, the wheel 
of the Morse was put hard aport; that the Pemaquid at this time ap- 
peared to be swinging toward the Mprse on the starboard wheel, and so 
continued until she struck the Morse at the port gangway, and eut into 
her two and one-half feet below the water line. Those in control of 
the Morse insist that, at the time she was struck, she was actually mov- 
ing astern, and that therefore her speed could not hâve been a fault 
contributing to the collision. Much dépends upon the détermination of 
this question of fact. 

Capt. Addison W. Shute, the master of the Morse, died suddenly in 
November, 1917, before his déposition could be taken. He testified, 
however, before the local inspectors soon after the collision : 

That about two minutes after he flrst heard the whistle of the Pemaquid, 
then about three and one-half miles away ; he slowed the Morse and put 
her in the )iack gear ; his reason for doing this was, "I said I am going 
to stop and back her; I don't know whleh way we are golng to take her 
when we find Mm comlng ;" that the course of the Pemaquid was "changed 
before we got to golng astern. We got to the buoy, and swung from E. by 
N. '■/g î^. to E. by N. at the buoy, and we was golng astern, and the buoy 
eome rlght abreast of the pilot house. When we sighted the Pemaquid, she 
(the Morse) was stUl hendlng E. by N. The Morse had gone astern from the 
time she lost her head way until the collision close on to 400 feet." That his 
object In golng astern was "because I didn't know how we mlght meet this 
fellow, and when golng astern we could keep out of his way, if we could. 
The Morse did not swing at ail. She backed straight astern." AU signais 
to the engine room were promptly answered. While the Morse was backing, 
the whistle of tlie Pemaquid was sounded "a llttle on the port bow" ; and 
when he first saw her she was a "good half point" on the port bow of the 
Morse, and appeared to be heading "right stralght out by, and would hâve 
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gone ail riglit If slie had Uept on." That he ble\y three short blasts of th? 
whistle of the Morse, indicatlng "going astern fuU speed tiy the èngines." 
"At the time of the collision the Morse not only lost her headway, but was 
golng astern about two miles an hour." 

Harry D. Shute, the pilot of the Morse, testifies : 

That the course of the Morse was changed, whea abreast of Mark Island, 
from E. by S. to E. by N. ^/g N. to run to Field Ledge Buoy, five-eighths 
of a mile away; the usual running time of the Morse from Mark Island 
to Pield Ledge Buoy, in fair weather, is two and one-half minutes; that tne 
Morse continued on that; course for two minutes, and then slowed down nn- 
der "one bell to slow and one to stop, and two to reverse fuil speed astern" ; 
that thèse bells were rung half a minute before he saw Field Ledge Bvioy : 
that the reason for ringing them was "to hâve the beat under control at 
that time. * * * We knew the Pemaquid was coraing, and I imagine 
that was why he (Captain Shute) put the bella in, to hâve hls boat under con- 
trol at that point in the channél; * * * to be ready to stop so as to 
give the Pemaquid a safe chance to go by." The bell signais to the engine 
room were obeyed and executed promptly. Ile knows this by hearing the 
bells over the return tubes from the engine room, and he could tell from thé 
vibration of the boat, and also by Field Ledge Buoy. Just after the two 
bells for full speed astern were given, he saw Field Ledge Buoy atiout two 
points ofC the starboard bow, and seventy-flve to eighty feet away; the 
Morse ranged ahead until the buoy was about abreast of the pilot house, and 
then she went back ; they got sternway on the Morse ; "just • as we were 
backing, I saw the Pemaquid half a point on the port bow, three or four 
hundred feet away." 

Warren, the port lookout of the Morse, testifies: 

That he reported the Pemaquid; Field Ledge Buoy was then bearing just 
abreast of the pilot house, slxty or seventy feet away ; Capt. Addison W. 
Shute t>lew the passing signal of one blast of the Morse's whistle, as soon as 
he saw the Pemaquid, signifylng that the Morse would leave the Pemaquid 
on the port side of the Morse ; and the Pemaquid assented by blowing one 
blast of her whistle, The Morse also blew several blasts to Indicate that 
she (the Morse) was going full speed astern. The course of the Morse had 
been changed at, or just before, leaving Eleld Ledge Buoy from E. by N. '/g 
N. to E. by N. to run in over AUen's Bar; but, when the Pemaquid was final- 
ly seen, the wheel of the Morse was put hard aport. He thinks that neither 
the port nôr hard aport wheel had any effect on the Morse at that time, but 
the Pemaquid "appeared to be swlngiiig toward us," on a starboard wheel, 
and so continued until she struck the Morse at the port gangway and eut into 
her to two and one-half feet below the water Une. The Morse herself was 
actually moving astern at the time the Pemaquid struck her. 

Addison L- Shute, the son of Capt. Addison W. Shute, testifies : 
That he was the quartermaster of the Morse, and In her pilot house wlth 
hls father and the pilot. Before the Morse reached Field Ledge Buoy, sig- 
nais were rung by Capt. Shute to the engine room ; one, then a second, then 
another bell wlth a second, and two bells repeated, making a total of four 
bells, which meant to back; "I heard the respouse to the bells in the return 
tube back of nie on the partition ;" that thèse orders were promptly execut- 
ed ; the engines of the Morse were reversed ; he knew thls by the vibration 
of the boat, and the white backwater rushing by the bow of the Morse ; at 
the time wlien the Morse was ranging by Field Ledge Buoy, the engines weie 
moving astern; he was steering, which requlred pretty close attention to 
the wheel ; it was not until aftèr hë had slghted l'ield Ledge Buoy that he 
first saw anythlng of the Pemaquid, and she was then about one-half a point 
on thé port bow of the Morse, and about four hundred feet ofC. At thls time 
the engines of the Mofse were moving astern, and he should say the Morse 
had stopped and was ranging back at the time "we flrst aaw the Pemaquid 
coine in' sight." Capt. Shute blew a passing signal to the Pemaquid, and 
blew three whistle^, meanlng that he was backing full speed astern ; when 



THE PEMAQDID 715 

the Pemaquid struck her, the Morse was heading about E. % N., and "she 
was moving back ;" there was abuiidance of rooui for the Pemaquid to pass 
vvitliout collision wheu nhe was flrst sighted, if she had been properly steer- 
ed, but she made a "quick turu towards us," and the collision resulted. 

The testimony from the engine room is to the effect that the orders 
to reverse were received and promptly executed, and that the steamer 
was going full speed astern at the time of the collision. It is not neces- 
sary to refer in détail to the other corroborating évidence. 

On the other hand, the captain of the Pemaquid, and three others 
who were aboard the Pemaquid, testif y that the Morse was going ahead 
at the time of the collision. Three of thèse witnesses did not so tes- 
tify when they were before the local inspectors. A passenger on the 
Pemaquid, who thought the Morse was going ahead, bases his testi- 
mony upon the fact that he saw white water coming up on the Morse's 
bow when she first came out of the fog; he feels sure that at that 
time the Morse was coming ahead and throwing the water up ; and 
there is some other testimony to this effect. This sort of évidence is 
not of great value, in view of the fact that the Morse was a side-wheel 
steamer, and that the waves, roUed up in front of her paddle wheels, 
might readily be taken for a wave upon her bow. 

The learned proctors for the claimant base their contention that the 
Morse was going ahead at the time of the collision, largely upon state- 
ments, alleged to be inconsistent, made by the pilot and other witnesses 
on behalf of the Morse in cross-examination. They also urge that the 
testimony of the lookout Eaton is important, that when he saw the 
Morse "she seemed to be moving quite quickly towards us." I am not 
able to give much weight to the testimony of the lookout, who was a 
man entirely without expérience, and whose whole statements are 
vague and uncertain. Great stress is laid by the claimant upon the tes- 
timony of the pilot, Robinson, who says that, in his opinion, the Morse 
must hâve been going ahead at the time the vessels came in collision. 
His testimony from what he saw is not convincing; his theory tliat the 
Pemaquid could not hâve struck the Morse at the angle she did, if the 
Morse had not been going ahead, is not, I think, sustained by the tes- 
timony. The substance of the claimant's contention is that the Pema- 
quid had been proceeding under one bell for several minutes prior to 
the time the Morse had been sighted, at which time her engines were 
reversed at full speed; and that, while this was not in strict compli- 
ance with the pilot rules, it nevertheless was not so contributory a f ac- 
tor to the collision as the movements of the Morse; that the Morse 
reached the narrow channel at Field Ledge Buoy, in its most danger- 
ous part, while under full speed, 14 knots ; and that she had been 
slowed, stopped, and reversed practically at the same moment. From 
a careful examination of the testimony on this point, I cannot sustain 
the position of the claimant. The évidence, taken as a whole, seems 
to me to sustain the libelant's contention that the Morse had stopped 
before she saw the Pemaquid, and that she was going astern at the 
time of the collision. The évidence upon this issue is gathered from 
14 witnesses who were aboard the steamer. Their testimony is con- 
vincing, and is not materially shaken, in my opinion, by the rigid cross- 
examination by the learned proctors for the claimant. I cannot escape 
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tlie conclusion that tlie Morse had stopped and reversed before she saw 
the Pemaquid ; that her engines were then running f ull speed astern ; 
that her hull was moving astern ; that she gave to the Pemaquid more 
than her share of the distance separating the vessels, and enlarged the 
Pemaquid's space for proceeding down the channel; and that there 
was room enough in the channel for the Pemaquid to pass, if she had 
kept upon the starboard side of the channel. Some of the witnesses 
in behalf of the Morse testify that, when the approaching vessel was 
first seen, she appeared to suddenly swing toward the Morse instead of 
away from the Morse. Whether this movement is accounted for by 
the captain of the Pemaquid, in his confusion, putting the wheel the 
wrong way, or the Pemaquid failed to answer to her wheel, when re- 
versed, is not made clear and it is not necessary to décide. It is made 
clear by the proofs that those in control of the Pemaquid were seeking 
to avoid the starboard side of the channel, fearing that they should 
lose sight, of the buoy at Field Xedge. 

[3] Having determined from the évidence that the Morse had stop- 
ped and reversed, and was going astern at the time of the collision, 
it is important to consider at this point, of what, if any, f ault the Morse 
was guilty in référence to speed. She maintained her f ull speed from 
North Haven to Mark Island. She could not, however, bave contribut- 
ed to the collision by her speed before she reached Mark Island. If, 
when she met the approaching vessel, she, had already stopped her 
speed, and was going backward, she ought not to be held in fault for 
whatever her previous speed may bave been. In the Ludvig Holberg, 
157 U. S. 60, 67, 15 Sup. Ct. 477, 39 L. Ed. 620, in speaking for the 
Suprême Court, Mr. Justice Brown held that if a steamer had run at 
high speed an hour before, and was running dead slow at the time 
when she first heard the whistle of the approaching steamer, fault 
could not be imputed to her for her previous speed. In the Lepanto, 
21 Fed. 651, 659, Judge Addison Brown held that, where a whistle 
is distant, and no danger can be incurred by delay, immédiate stopping 
is not necessary ; that it is always saf e to stop and reverse ; and, if a 
steamer does not stop and reverse when it is shown by events that col- 
lision might hâve been avoided, she must establish clear justification 
for her course. New York and L,iverpool, etc., Co. v. Rumball, 21 
How. 372, 384, 16 L. Ed. 144; The Khédive, etc., 5 App. Cas. 876, 
890, 908. 

It cannot be said that the Morse was at fault because if she had 
stopped, or had reduced her speed at Mark Island, she would not bave 
reached the point where the two steamers intersected. In The Umbria, 
166 U. S. 404, 422, 17 Sup. Ct. 610, 41 E. Ed. 1053, Mr. Justice Brown 
points out the fallacy of this argument, and shows it is equally true 
that if a vessel had been going at greater speed she would bave passed 
the point of intersection. Clearly, this test cannot be applied on the 
question of speed. The propriety of seamanship cannot be judged by 
the chance that two vessels may or may not reach a point of intersec- 
tion at the same time, but rather by the question whether their speed 
can be stopped before they arrive at the point where their courses in- 
tersect. In the case before me, I hâve found that the Morse was not 
only stopped before arrivai at the point of intersection, but that she 
was actually going astern. 
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[4] An important question is raised in référence to the duty of the 
Morse on lier arrivai at the entrance of the Thoroughfare at Mark 
Island. She there heard the whistle of the Pemaquid. Her officers 
decided that the whistle showed the approaching steamer to be in the 
Thoroughfare, about at a point not far distant to the westward of 
Stonington, and, on this supposition, they assumed that they had time 
to reach Field Ledge Buoy bef ore the Pemaquid could arrive there. It 
is évident that at this point the Morse was in the position of a "steam 
vessel hearing, apparently forward of her beam, the fog signal of a 
vessel." The contention of the libelant is that the whistle of the ves- 
sel, apparently forward of her beam, was the whistle of a vessel the 
position of which was then and there "ascertained" by those on board 
the Morse, and that therefore the steamer was justified in proceeding, 
as she did, to Field Ledge Buoy. Article 16 is predicated upon a con- 
dition of fog, upon a condition in which it is impossible to see at any 
considérable distance. The rule cannot mean, then, that it is necessary 
for those upon a steamer to see an approaching steamer in order to 
"ascertain" her position. Such ascertainment must be by other means 
than by sight. When the whistle of the Pemaquid was first heard, the 
officers of the Morse recognized the whistle, and judged that it wa-s 
approximately one and one-half or two miles distant, in Deer Island 
Thoroughfare, and "this side" of Stonington. The proofs show that 
the officers of the Morse were correct in their conclusion as to the 
Pemaquid's location. In fixing that location, they appear to hâve been 
governed by their familiarity with the locality, their knowledge of the 
approaching steamer, of her landing places, and habits of navigation. 
Some of the witnesses hâve assumed that, within the meaning of the 
rule, the bringing of an approaching vessel in sight is necessary to "as- 
certaining" her position. I cannot think so. Under ail the circum- 
stances shown by the proofs, and under a fair interprétation of the 
rule, I think it must be held that those in charge of the Morse had 
"ascertained" the position of the Pemaquid. Before proceeding upon 
their course, they estimated her situation with sufficient accuracy to 
conform their own navigation to it. They knew, too, that she was re- 
quired to come down on the side of the channel opposite to that which 
the Morse was using ; and they had a right to assume that she would do 
this. What, then, was the duty of the Morse? She had 60 or 70 pas- 
sengers aboard. She was in an open seaway, near Mark Island, in a 
thick fog. The island could not be seen at a distance of more than 
three or four hundred f eet ; the steamer had nothing by which to fix 
her own location, or from which to take her departure, except Mark 
Island. To remain there and await the Pemaquid might mean "im- 
médiate danger" of losing her reckoning and getting upon the ledges ; 
her officers considered it was the part of prudence to proceed to Field 
Ledge Buoy. I think they ought not to be held at fault for this déci- 
sion. 

As bearing on the duty of the Morse when she arrived at Mark 
Island, the learned proctors for the claimant bring to my attention the 
case of the Selja Lie v. San Francisco & Portland Steamship Co., 243 
U. S. 291, 298, 37 Sup. Ct. 270, 61 L. Ed. 726. The collision between 
the steamers Selja and Beaver occurred on the high seas near Point 
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Reyes, on the California Coast, a few miles off the entrance to San 
P'rancisco Harhor. The facts in that case, as found by the court, 
were substantially thèse: At 3 o'clock the Selja was proceeding at 
half speed of six knots; at 3:05 this was reduced to three knots; at 
3:10 she stopped her engines ; at 3:14 she was still making headway; 
at 3:15 she executed full speed astern; the collision occurred at 3:16. 
Holding that the duty to stop her engines was imperative when she 
heard the signal from the other steamer forward of her beam, consid- 
ering the well-known difficulty exactly to ascertain the position, course, 
and distance of a vessel in a fog, speaking for the court, Mr. Justice 
Clarke says: 

"It is of no avail for this master to say that at the Instant of the ac- 
cident he thlnks the momentum of his ship had been overcome, and that 
she was commencing to move backward in response to the 'full speed astern' 
order, which had been given during the instant that had elapsed between tho 
appearance of the Beaver through the fog and the comlng of the ships to- 
gether, for the evil had been done and the collision rendered Inévitable." 

In the case of the Selja the vessels were in the open sea; there 
were no such circumstances and conditions as those which were pre- 
sented to the master of the steamer Morse, in maintaining his speed 
from Mark Island to Pield L,edge Buoy. The master of the Selja was 
mistaken as to the course and distance of the oncoming vessel; in 
the open sea he had few reliable data from which to fix her location. 
On the other hand, the master of the Morse had an intimate and daily 
knowledge of the locality; he knew the landing places which the 
Pemaquid would make; he decided correcdy as to the position and 
distance of the Pemaquid from the moment when he first heard her 
whistle. In the case of the Selja, it was not until her master heard 
the whistle of the Beaver three times that he recognized it as the 
whistle of the approaching steamer, and that he began to take definite 
observation of it. But the pfficers of the Morse were expecting the 
Pemaquid; they recognized the whistle as her whistle, and at once 
made their navigation conform to their ascertainment of her location. 
They estimated correctly in deciding that they could reach a place of 
safety for the Morse, and could give the Pemaquid an opportunity to 
pass safely if she were prudently navigated. They could not nave 
reached such a conclusion in the open sea in a fog, but they could read- 
ily reach it in Deer Island Thoroughfare. It is important to note in 
this connection, that the error of the Pemaquid when she left AUen's 
Bar did not arise from her improper ascertainment of the Morse's 
position, but from her own navigation, af ter she had located the Morse. 

I think the case of the Selja is not in point, and cannot influence the 
détermination of this case. 

Among other charges of fault, it is alleged that the Morse changed 
her course in such a way that she blocked the channel; and it is in 
évidence that the local inspectors found that, at the time of the colli- 
sion, the Morse was backing partly across the channel and across the 
course of the other steamer. I can find no testimony, now bef ore the 
court, which warrants such a conclusion. 

The other charges of fault made by the Pemaquid against the Morse 
are not sustained by the proofs. 



UNITED STATES V. DI8CHER 719 

■ The court fi-nds that the Morse was not at fanlt, and that the Pema- 
quid was solely at fault, for the collision. A decree may be presented 
accordingly. The libelant recovers costs. 

Fritz H. Jordan, Esq., is appointed assessor. Upon the coming in 
of his report, the court will pass upon such further questions as may 
arise. 



IJNITBD STATES T. DISCHER et al. 
(District Ckiurt, S. D. New York. January 22, 1919.) 

1. MoNOPOtiES @=24(2) — Dissolution of Combination — Modification or De- 

cree. 

Evidence held insuffident to warrant modification of an Injunctlon 
decree in a suit to dissolve a combination of manufacturers as Illégal 
under the Sherman Anti-Trust Act (Comp. St. |§ 8820-8823, 8827-8830). 

2. Monopolies ®=j24(2) — Dissolution — Injunotion — Modification or De- 

CBBE. 

Where a decree bas been granted by consent, In ellect enjoining the dé- 
fendants, who were engaged in the combination, from grantlng joint 
licenses of patents covering parts of autoraoblie bumpers, the injunctlon 
will not be modified upon aflidavits that the patents are not compétitive, 
but that one dominâtes the other, in the absence of the most convinclng 
proof. 

In Equity. Suit by the United States against Grant F. Discher and 
others. On motion by certain défendants for modification of decree. 
Denied. 

Francis G. Cafïey, U. S. Atty., of New York City (Henry A. Guiler, 
of New York City, Ryland W. Joyce, of Washington, D. C, and Rush 
H. Williamson, Sp. Assts. U. S. Atty., of New York City, of counsel), 
for the United States. 

E. H. Bottum, of Milwaukee, Wis., and Phillip W. Haberman and 
Edwin P. Grosvenor, both of New York City, for défendants. 

AUGUSTUS N. HAND, District Judge. The défendants Grant F. 
Discher and Central Brass & Fixture Company pétition for an amend- 
jnent of the decree which will allow them, together with the Gemco 
Manufacturing Company, jointly to grant licenses to manufacture and 
sell automobile bumpers embodying patent No. 974,212 issued to Tur- 
ner and Crabill, and patent No. 1,052,224, issued to Discher. The roy- 
alties are fixed in the proposed license for structures embodying either 
or both of the patents. The decree granted by consent in a suit to dis- 
solve an association to which thèse défendants, among other persons, 
belonged, as illégal under the Sherman Anti-Trust Act (Act July 2, 
1890, c. 647, 26 Stat. 209 [Comp. St. §§ 8820-8823, 8827-8830]), enjoin- 
ed them from continuing a license under those patents and provided as 
f ollows ; 

"No defendaijt.who was the owner of a patent or patents Involved in thls 
cause prior to Jànuary 31, 1917, so long as he acts separately and Independent- 
ly Is enjolned by thls decree from Issuing to one or more of the défendants 

4s>For otber cases see same topic & KEY-NUMBER In ail Key-Numbered Dlsests A Indeiw 
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acting separately and Independently of each other any lawful llcense under 
such patent or patents." 

The decree provided that the court retain jurisdiction to enable the 
parties to apply for modification of it, if it be thereafter shown that the 
provisions hâve become inadéquate to maintain compétition, or hâve 
become unduly oppressive to the défendants. 

[1, 2] The government says that this case is not Hke that of Bement 
V. Harrow Co., 186 U. S. 70, 22 Sup. Ct. 747, 46 L. Ed. 1058, but like 
the so-called bathtub case, Standard Sanitary Mfg. Co. v. United 
States, 226 U. S. 47, 33 Sup. Ct. 9, 57 L. Ed. 107; that it is in eflfect 
an attempt by a combination of manufacturers either to fix priées 
on unpatented articles or to stifle compétition between manufactur- 
ers under compétitive patents. The pétitions, on the other hand, con- 
tend that the patent to Discher is broad enoUgh to dominate the 
Turner and Crabill patent, that any device manufactured under the 
latter will inf ringe the former, and that those patents are therefore not 
Compétitive. 

To establish this proposition they refer to the décision of Geiger, 
J., whereby the Discher patent was held valid and allov/ed a certain 
range of équivalents. Not only does the décision of Judge Geiger, 
by reason of his réputation, hâve great prima facie weight, but it 
seems convincing with such information as to the record before him 
as I hâve available. It is by no means, however, a décision that the 
Discber' patent is a broad patent. Brackets for fenders, both for au- 
tomobies and other traction mechanisms, were old in the art, and the 
idea of a fender having a bearing which gave a direct thrust was equal- 
ly old. In view of the state of the art, this patent must, I think, be 
limited pretty strictly to the précise structure disclosed. The Turner 
and Crabill patent was, if valid, so différent from that of Discher that 
I am most doubtful whether it infringes. Certainly Judge Geiger 
never so held. It shows a différent kind of bracket from the two 
side plates which Discher uses. Brackets and bearings which would 
create a direct thrust were toc old in the art to give Discher valid 
claims for a broad invention. 

A^ ail events such a matter as this should hardly be detemiined 
in a case where the petitioners, instead of being antagonists, interested 
in holding either patent invalid, are consenting to hâve tlie patents 
both regarded as valid and noncompetitive. I could at best reach a 
superficial conclusion without the aid of testimony as to the practi- 
cability of either the Discher or Turner and Crabill devices, or the 
commercial success of such mechanisms as substantially followed their 
drawings. To modify the decree to which the défendants consented 
with their eyes open, I should hâve convincing proof that it is unjust 
and burdensome. While a différent conclusion might perhaps be 
reached if the Tumer and Crabill patent were held valid and to in- 
f ringe the Discher patent after litigation against infringers conducted 
in good faith, where fuU testimony was before the court, I hâve been 
unable, after caref ul perusal of the matters submitted to me, to regard 
the présent proof as justifying relief. 

The application is denied. 
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TIIB AKI MARU. * 
NIPPON TUSEN KAISHA v. LUMBEIiMICN'S NAT. BANK OF POBTLAND. 
(Circuit Court of Appeals, Ninth Circuit. February 10, 1919.) 
No. 3121. 

1. SHippiNa i@=>132(5) — Damage to Cargo — Liabilitt of VESSEii — Impbopeb 

Stowage. 

Evidence held not to sustain the burden of proof restlng upon a steam- 
ship to show tliat the bad condition of a shipment of eggs from Shang- 
hai to Seattle, when delivered, existed before shipment, but to show that 
it resulted from improper Btowage for such cargo. 

2. Shippinq (S=5l32(3) — Suit foe Damage to Cargo — Btjrden of Proof. 

A bill of lading issued by a ship for goods "apparently in good order 
and condition" is prima facie évidence tliat they were in such good con- 
dition as to anything visible or discoverable by inspection, and tixe ship 
has the burden of overcoming such évidence. 
8. Shippino iS=>132(1) — Suit for Damage to Cargo — Measure of Damages. 

Where libelant has proceeded on the theory that damages for injury t» 
cargo are ta ba computed on itj market value at place and thae of ship- 
ment, as provlded in the bill of lading, the court Is justifled in awarding 
damages on that basls, although under the facts libelant may hâve 
beeu entltled to a larger award. 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Neter- 
er, Judge. 

Suit in admiralty by Lumbermen's National Bank of Portland 
against S'teainship Aki Maru, Nippon Yusen Kaisha, claimant. Decree 
for Hbelant, and claimant appeals. Affirmed. 

Oliver C. McGilvra and F. G. Dorety, both of Seattle, Wash., for 
appellant. 

Platt & Platt and Hugh Montgomery, ail of Portland, Or., and 
Corwin S. Shank and H. C. Belt, both of Seattle, Wash., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. The Lumbermen's National Bank, appellee, 
filed a libel against the steamship Aki Maru, respondent, and set forth 
that in November, 1914, a shipment of 1,500 cases of eggs was de- 
livered to the ship in good order at Shanghai, China, but was in bad 
order at the time of discharge, December, 1914, at Seattle, Wash., and 
was receipted for by the appellee as being in bad order ; that the ship- 
ment was damaged because improperly stowed in the lower after hold 
of No. 5 hatch in the warmest place on the steamship, which place by 
reason of température and lack of ventilation and excessive vibration 
was an improper place to stow eggs. 

[1] The appellant, owner of the steamship, denied improper stow- 
age, and alleged that any damage sustained was due to the inhérent 
defect and bad condition of the cargo of eggs at the time of shipment, 
or to the extremely rough weather, or other causes within the excep- 
tions of the bill of lading. 

$=3For other cases see lame topic & KEY-NUMBBR in ail Key-Numbered Dlgots ft Indexe» 
255 F. — 46 «Rehearlng denied May 12, 1919. 
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Section 3 of the act of Congress called the Harter Act, approved 
February 13, 1893 {27 Stat. 445, cv ;105 [U. S. Comp. Stat. 1901, p. 
2946; Çomp.. St. § 8031]), is as follows: . . , , „ ,^^ 

"Sec. 3. That if the owner of any vessel transporting merchandise or prop- 
erty to or from any port in tbe United States of America shall exercise due 
diligence to malce tlie said vessel. in ail. respects seawortliy and properly 
raanned, equipped, and supplied, neither the vessel, her owner or owners, 
agent, or charterers shall jiiecome or be held rçsponslWe for damage or loss 
resulting from faults or eri-ors in navigation or in the management of Said 
vessel, nor shoU the vessel, her owner or owners, charterers, agent, or master 
be held liable for losses arising from dangers of the sea or othéf navigable 
watefs, acts of Gbd, or public enemies, or the inhérent defect, quality, or vice 
of the thing cartifed, or from insufficiency of package, or Selzure under légal 
proeess, or for loss resulting froni any act or omission of the shipper or owner 
of the goods, fiis agent or représentative, or from savlng or attempting to 
save life or property at sea, or from any déviation in rendering snch service." 

The District Court held that the eggs invplved were fresh and in 
good condition at the time of their delivery to the steamship at Shang- 
hai, China; that upon arrivai at Seattle 575 out of a total of 1,510 
cases were in marketable condition and were permitted entry, while 
925 cases were condemned ; that the steamship company had failed 
to show that the eggs were not in good condition at the time of their 
delivery to the steamship, and failed toestablish the existence of any 
other cause whereby the steamship company would be relieved from 
liabiHty for thé damaged condition of the eggs at the time of their 
arrivai. A decree was entered against appellant for $5,496.18, and the 
steamship company appealed. 

Counsel for appellant confine their discussion of the eviderice prin- 
cipally to the contention that the District Court erred in holding that 
the lower hold. No. 5 hatch of the ship was not a proper or a suitable 
place for stowage of the cargo, and that the eggs were fresh and in 
good condition when delivered. Taking up the latter question first, 
the testimony introduced by the libelant wasjn substance that prior 
to the shipment of the eggs at Shanghai they were candled one by one 
before placed iii the cases, and that every egg not strictly fresh was 
rejected; that the eggs were brought from the country collecting dis- 
tricts to Shàrighai and sent to the candling warehouse, where experi- 
enced men judged of their freshness as soon as the eggs were receiv- 
ed; that if a lot did not seem to be very fresh it was rejected before 
the candling test ; that the eggs were received three or four days be- 
fore the departure of the ship, and candled night and day in order to 
be shipped; that prior to shipment they were kept in a high-roofed 
cool building ; that they were packed in the usual manner in t^'g fillers, 
each ç.gg being put in a small compartment; that the instructions to 
the steamship company were to store the eggs in a cool place in the 
fore part of the ship; that the candling was done with an electric 
light, with a sheet of green covering the light and a hole in each sheet 
about the size of an ^gg; that thèse eggs belonged to the best class of 
eggs graded in Shanghai. Persons of spécial expérience in dealing with 
eggs explained the proeess of candling and said that it enabled one to 
détermine accurately the approximate âge and condition of the con- 
tents of the tgg. 
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For the respondents several egg merchants in China testified that 
from long expérience in the business of shipping Chinese eggs they 
believed October and November were bad times to export them to 
America, because the heat in those months affected the eggs, which 
were generally carried over rough roads to Shanghai from the neigh- 
boring country by means of primitively made carts and baskets on the 
backs of coolies, and that some of thèse eggs came from 200 miles 
away, and others from about 33 miles from Shanghai. Much of the 
évidence of such persons, however, was of a gênerai nature, not based 
upon direct knowledge as to where the eggs involved in the shipment 
came from. But in a déposition taken at appellant's instance by per- 
mission given since the case has been in this court, the Chinese mer- 
chant in Shanghai who sold 1,300 cases of the eggs to the shipper tes- 
tified that they were brought from Woo Foo and other points about 
two days by steamer from Shanghai ; that he knew nothing of the oth- 
er 200 cases, but that the eggs he sold were good. 

[2] The bill of lading contained a provision to the effect that the 
eggs were shipped in "apparent good order and condition, * * * 
to be carried upon said steamer to the port of Seattle, * * * 
and there in like apparent good order and condition to be delivered un- 
to order or his or their assigns." The principles which govern are well 
established. In Nelson v. Woodrufif, 66 U. S. (1 Black.) 156, 17 L. Ed. 
9^ , it was held that the signing of a bill of lading acknowledging to 
hâve received the goods in question in good order and well condition- 
ed is prima facie évidence that as to ail circumstances which were 
open to inspection and visible the goods were in good order; but it 
does not preclude the carrier from showing, in case of loss or damage, 
that the loss proceeded from some cause which existed, but was not ap- 
parent, when he received the goods, and which, if shown satisfactorily, 
will discharge the carrier from liability. "But," said the court, "in 
case of such loss or damage the presumption of law is that it was oc- 
casioned by the act or default of the carrier, and of course the burden 
of proof is upon him to show that it arose from a cause existing be- 
fore his receipt of the goods for carriage, and for which he is not re- 
sponsible." Argo Steamship Co. v. Seago et al, 101 Fed. 999, 42 C. 
C. A. 128; The Medea, 179 Fed. 781, 103 C. C. A. 273. The provi- 
sions of the Harter Act would not relieve the carrier from liability for 
damage to the eggs carried by improper stowage. Our judgment, 
therefore, is that, when ail the évidence is considered and tried under 
the rule of law as stated, it must be held that appellant has not shown 
that the eggs were in bad condition before received for carriage. 

The carrier having accepted the eggs, and it being plain that eggs 
are a kind of freight which requires spécial care in stowage, we in- 
quire whether the lower hold No. 5 hatch was a proper place to stow 
the eggs. It appears that the ship is 460 feet long; that No. 5 hold is 
the aftermost one in the ship; that the eggs were ail stowed between 
the floor or bottom of the ship, and in the forward part of the hold; 
that No. 4 hold is forward of No. 5, and between the engines and No. 
5 ; that No. 5 hold is 72 feet long and 49 feet vi^ide ; that the driving 
shaft goes right through the No. 4 and No. 5 in the shaft alley, and 
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that there is more or less vibration made by the propeller; that No. 
4 hold is 40 feet f rom the f orw^rd to the after bulkhead ; that the ver- 
tical distance from the top of the after ventilator to the lower hold, 
where the eggs were stored, vv^as about 30 feet. 

A witness named Henningson, who had been in the business of han- 
dling eggs for many years, testified that he had examined the eggs con- 
tained in the 1,500 cases in controversy, and also examined other cas- 
es not hère involved, but which were stowed in the same hold with the 
1,500 cases, and that many of the cases in lots other tban that in con- 
troversy were rotted. We quote part of the examination of this wit- 
ness: 

"Q. Dld you détermine, or hâve you any means of determining, the compara- 
tive température of the eggs in the 1,500 cases involved in tins controversy at 
the time of your first examination of those eggs to which you testified yes- 
terday? A. In handling eggs we, of course, open and examine immediately, 
or as soon as we can, every one of thèse shipments. I hâve met ail of theso 
shippers personally. The eggs on arrivai on the Aki Maru were warm to 
the touch when I reaclied tlie docli and examined them. I could feel tlia 
heat in my hand. 

"Q. What was the atmospheric condition at the dock as to température at 
that time? A. Hère in Seattle? 

"Q. Yes. A. I should say it was somewhere around 40°." 

Another witness of expérience testified that he examined the eggs 
before they were discharged from the ship, and that upon leaning pver 
the hatch he f ound heat coming out of the hold and a foui smell ; that 
if the eggs had been bad at the time of the original shipment there 
would hâve been a foui odor, and sueh condition would hâve been 
easily observed, and that upon the assumption that the eggs were 
strictly fresh when shipped, and had been candled before shipment, 
the condition in which they were in when they arrived at Seattle was 
due to excessive température, lack of ventilation, and too much vi- 
bration ; that the vibration, with slight température, would be very 
injurious. It also appeared, from the évidence of men who had fre- 
quently shipped eggs from Shanghai to Pacific Coast ports, that such 
shipments had been received in good condition in every instance, ex- 
cept one, where the eggs had been stowed in the forward part of the 
carrying ships, and that it was customary to stow eggs in the forward 
hatches, above the water line and away from the boilers. 

We do not think it necessary to state more of the évidence. We hâve 
examined it with care, and conclu de that the learned judge of the Dis- 
trict Court correctly held that the disturbance or vibration due to the 
stowage of the eggs in No. 5 hold, through which the propellor shaft 
passes, together with the heat in the hold and lack of better ventila- 
tion, caused the damage to the eggs, and that, the eggs having been de- 
livered to the carrier in good condition, the carrier failed to show that 
it was f ree from négligence in stowage. 

[3] The appellee asked this court to award a larger sum in dam- 
ages than was fixed by the District Court. The amount awarded by 
the decree, $5,496.18, appears to hâve been made up in this way: 
Market value of 1,500 cases of eggs at $4 per case, $6,000; net amount 
received for the sale of 575 cases salvaged, after deducting expenses of 
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rehandling and recandling, $1,552.87. When this last amount is de- 
ducted from the $6,000, it leaves a balance of $4,447.13, upon which 
amount the District Court allowed interest from November 7, 1914, 
the date of shipment, and costs. The point made by the appellee is 
that the market value of the cargo ought to bave been computed on the 
basis of such value at the place of destination, and not at the point of 
shipment. The testimony of qualified witnesses was that the value of 
the eggs in Shanghai at the time of shipment was $4. The libelant 
offered to prove that the market value of the eggs at Seattle was $6 
per case. Counsel for the steamship company objected on the ground 
that by agreement of the parties in the bill of lading the measure of 
damages was the market value at the point of shipment and not at 
the place of destination. The clause of the bill of lading to which réf- 
érence is made is as f oUows : 

"In ail cases of loss of any portion or the whole of sald goods or mer- 
cliandise the amount of claim shall be restrleted to the cash value of such 
goods or merchandise at the original port of shipment, at the tlme of ship- 
ment, and that ail claims for either partial or total loss or damage shall 
be ascertained and ad.1usted upon this basis of value." 

The appellee makes the contention that such provision is not broad 
enough to protect the carrier where the damage has been the resuit of 
the carrier's own neghgence, and cites in support of the argument Low- 
enstein v. Lombard, Ayers & Co., 164 N. Y. 324, 58 N. E. 44. The 
Court of Appeals of New York there held that a bill of lading which 
provided that ail liability under it "shall be estimated on the basis of 
the actual market value of the goods at the place and time of ship- 
ment," was not broad enough to relieve the carrier, where the loss had 
occurred through its négligence or that of its servants. 

But in the présent case the appellee after some months had elapsed 
from the time of the arrivai of the eggs in Seattle made up a detailed 
statement in support of its claim for damaged and destroyed eggs, and 
put the value of the 1,500 cases involved at $4.07^^ per case. More- 
over, in its libel it proceeded on the theory that damages should be 
awarded with relation to the value of the eggs at Sbanghai, China. 

Considering thèse circumstances, we believe that the District Court 
was justified in making the award with relation to the value of the eggs 
at Shanghai, China. 

The decree is affirmed, with costs in favor of the appellee. 
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EVANS, County Judge, v. YOST. 

(Circuit Court of Appeals, Eighth Circuit. January 27, 1919.) 

No. 5185. 

1- Mandamus <g=»18.S — Pebemptory Writ — "Sujimons" — Service. 

Under Eev. St. Mo. 1909, § 1759, deflnlng a summons as tlie original 
writ, wliere not otlierwise provlded, and section 1760, autliorlzing service, 
of process by leaving a copy of the pétition and writ at tlie usuai place 
of defendant's abo<le wltli some member of his family over 15, lield, 
tliat a peremptory writ of mandamus need not be served personally, but 
on a member of defendant's family as authorized. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Sunimons.] 

2. Courts <ê=>334: — Fédéral CouRffs — Confokmitt Act — Isstjance or Writ or 

Mandamus. 

Under Re\'. St. § 918 (Comp. St. § 1544), equlty nile 13 (198 Fed. xxli, 
115 C. C. A, xxli), and Judicial Code, § 262 (Comp. St. § 1239), held that, 
notwithstanding section 914 (Comp. St. § 1537), known as the conformity 
act, a fédéral court. In issuing a writ of mandamus as ancillary to a 
judgment previously rendered by It, need not conform to the state prac- 
tice ; the issuance of such writ belng governed by the same principle aa 
In case of a writ of scire facias. 

3. Mandamus ©sjMI — Jurisdiction — Fedebal Coubts. 

The fédéral courts hâve no jurisdiction to issue writs of mandamus, ex- 
cept as ancillary to judgments rendered by them. 

4. CouNTiES <S=192 — Taxation — ^Stock Subsceiption. 

Laws Mo. 1859-60, p. 438, § 14, authorlzlng county courts to subscrlbe 
to the stock of a railroad company, necessarily carried with It the au- 
thority to levy taxes to pay such subscription. 

5. Mandamus ■§='112(1)— Taxes — Limitations. 

Though Gen. St. Mo. 1865, c. 63, § 18, limited the tax which a county 
might impose on account of subscrlptlons to stock of a railroad company, 
held that, where county court did not levy assessments to defray such 
liability, notwithstanding judgment against the county, the limitation 
cannot be invoked to defeat a writ of mandamus to compel judges of the 
county court to levy taxes to satisfy the judgment on the ground that the 
tax exceeded the statutory limitation, for the inhabitants of the county 
had escaped previous taxes which they should hâve paid, and the accumu- 
lation of the debt was caused by neglect of their own offleers. 

6. Judgment ©=3501 — Collatéral Attack — Mandamus. 

îjrror in judgment in proceedings by mandamus against judge of county 
court, which required levying of taxes to pay judgment against the coim- 
ty, can only be corrected hy writ of error, and not by a collatéral attack 
on the judgment in contempt proceedings for refusai to comply therewith. 

In Error to the District Court of the United States for the Western 
District of Missouri; Arba S. Van Valkenburgh, Judge. 

On pétition by David Yost, assignée of John B. Henderson, Jr., who 
had recovered a judgment against the County of Dallas, an alterna- 
tive writ of mandamus was issued against J. S. Evans, one of the 
county judges of the County of Dallas. Thereafter a peremptory writ 
was issued, and J. S. Evans was committed for contempt, and he 
brings error. Judgment affirmed. 

^:s>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Tlie plaiutiff In error, respondent in the court below, seeks by writ of er- 
rer to reverse a judgment, flnding hlm guilty of contempt of court. The un- 
disputed facts are: 

Tliat on October 7, l&OS, John B, Ilenderson, Jr., recovered in the District 
Court of the United States for the Western District of Missouri a judgment 
against the county of Dallas, Mo., for 11,02.3,020.19, with Interest specitied in 
the judgment, whlch judgment was duly assigned by Mr. Henderson to the 
défendant in error. The judgment was on bonds issued by the county of Dal- 
las in 1870-1871, under the provisions of a spécial act of the General Assembly 
of the State of Missouri, entitled "An act to incorporate the Laclede & Ft. 
Scott Kailroad Company," approved January 11, 1860. Laws 185ÎM30, p. 
434. Section 14 of that act provided : "It shall be lawful for the county 
court of any county in the state to subscribe to the stock of said corapany, or 
Invest Its three per cent, fund or any other internai improvement fund be- 
longing to the county, as stock in said road ; and for the stock subscrlbed in 
behalf of the county, may issue the bonds of the county to raise the funds to 
pay for same, and to take proper steps to protect the interests of the county, 
may appoint an agent to represent the county, vote for it, and reçoive dividends. 
Any incoi-porated city, town, or company may subscribe to the stock in said 
railroad company, and appoint an agent to represent its interests, give its 
votes, and reçoive dividends, and may take proper steps to guard and protect 
the interest of the said city, town or company." This act was silent as to tax 
levies for the payment of the Iwnds or interest. At the time thèse bonds were 
issued, there was a gênerai statute relating to such subscrlptions, which pro- 
vided: (section 18, page 338, General Sta tûtes of Mo. 1865): "But the total 
amount of tax levied for railroad purposes in anj one year, in any county, 
city or town, shall not exceed thirty per centum of the subscrlption made by 
such county, city or town." 

On the pétition of the judgment créditer an alternative writ of mandamus 
was i.ssued by the court requiring the judges of the county court of the coun- 
ty, which under the laws of the state levies ail county taxes, to show cause 
why they should not be compelled to levy and cause to be collected a tax to 
pay the judgment of the relator. A return was made to the writ, and on 
May 1, 1912, after a hearing, the court granted a peremptory writ of manda- 
mus, directing the county judges to levy, for the current fiscal year, 1912, a 
spécial tax to realize the sum of $70,500 upon the taxable property of the 
«ounty, and when collected to be paid on the judgment. This writ was dis- 
obeyed, and no tax whatever levied, although duly served on the respondeuts. 
At the April term, 1013, of the court, the relator filed another pétition for 
mandamus, in which it was alleged that at the October term, 1912, writs of at- 
tachment for contempt had been issued by the court against the county judges 
and placed in the hands of the United States marshal for the district, but 
could not be served, as they evaded arrest by conceallng themselves. The 
prayer was to the effect that they be required to levy a tax to raise the said 
sum of $70,500 for the year 1912, and a tax to coUect a similar sum for the 
year 1913, or in the aggregate sum of $141,000. The pétition further prayed 
that the marshal should serve the alternative writ, when issued, on each of 
the respondents in person, if they be found by diligent search, and, if either 
of them cannot be found by diligent search, the deliverj' of a copy thereof to 
be delivered to a meniber of the family of such défendant over the âge of 15 
years at the usual place of abode of .such défendant. The court granted the 
pétition for the alternative writ at the April term, 1913, and that it be served 
as prayed in the pétition. Nothing was accomplished under this order. 

At the April term, 1917, another pétition, reciting the facts as set out in 
the pétition of 1913, that na tax has ever been levied to pay this judgment, 
prayed that they be required to levy a tax to net $70,500 for each of the years 
1912, 1913, and 1917, a total sum of $211,500, to be served in the same manuer 
as provided by the judgment entered In 1913. The court made an order in 
conformity with the i)rayer of the pétition. The marshal's return shows that 
being unable, after diligent search, to ser\'e the plaintifC in error with the 
writ, he "delivered a certified copy of it to Ruby Evans, a member of the 
family of J. S. Evans, associate judge of the county court of said county, over 
the âge of 15 years, in the absence of J. S. Evans, whom I was unable to 
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loeate after diligent search." At the October term, 1917, the cause came 
on for hearlng, whereupon the court found that the resiiondent had been 
properly served with the alternative wrlt, and granted the peremptory 
vvrit as prayed in the pétition, directing service tliereof on the défendants lu 
person, "if they ean by diligent search be found, and, if they cannot be fouud 
by the marshal after diligent search, then by delivering a copy of said wrlt to 
a meœber of the family of sald défendant vvho cannot be found over the aga 
of 15 years at the usual place of abode of sueh défendant." 

The marshars recurn shows the service on the défendant Evans was made 
by delivering a certilied copy of the writ to Kuby Evans, in the same manner 
as shown by his return of service of the alternative wrlt hereinbefore set 
forth. 

On March 27, 1918, the défendant in error flled a pétition for attachment 
against the three county judges, including the i>laiut.iff in error, settlng out 
the proceedlngs hereinV)efore recited, and that with full knowledge and due 
notice of the order of the court, and of the peremptory writ, and of ail the 
proceedlngs prior thereto, but with the Intent to attempt to defeat the ends of 
justice, and to hinder and delay the enforcement of the order of the court, 
they hâve entirely failed to comply with the commands of the peremptory 
wrlt of mandamus, and hâve failed and refused to make the levy as dlrected 
to be made by said wrlt, and In ail thlngs havë failed to comply therewith, 
and havê by their actions defied this court, and disobeyed the writ and man- 
date of thIs court, and are now in open, palpable, and flagrant contempt of 
thIs court. TJpon présentation of this pétition the court ordered an attach- 
ment of the bodiea of the défendants. The writs were duly issued aiid tho 
plaintlff in error arrested by the marshal. The plaintlff In error thereupon 
flled a motion to quash the peremptory wrlt of mandamus and the attach- 
ment Issued and founded thereon, assignlng as grounds therefor : 

"First. There is no authority under the law for the levying of !Ç211,5<X1 
for the purpose stated and required by said wrlt of mandamus, and the péti- 
tions upon whieh said writ Is founded so state and déclare. 

"Second. There was no service of said wrlt of mandamus on thls défend- 
ant as required by law, and the marshal's retum so shows. 

"Third. The wrlt of mandamus was not properly served by the dellvery 
of a copy thereof to a member of this defendant's family over the âge of 
15 years at his usual place of abode. 

"Fourth. The writ of mandamus was not issued and served in the manner 
required by law, and no writ of attachment could issue thereon." 

TJpon a hearlng the motion was overruled by the court, and the iilaintiff in 
error, restlng'on the motion, was adjudged by the court to be guilty of con- 
tempt and sentenced to imprisonment. 

The asslgnments of error are: 

"First. The court erred in overrullng the motion flled by this défendant, 
J. S. Evans, on Aprll 1, 1918, to vacate, set aslde, and quash the wrlt of man- 
damus, Issued herein on the 8th day of October, 1917, the return of the mar- 
shal thereon, and the attachment Issued and founded on said wrlt of manda- 
jnus, and dated on the 22d day of January, 1918, and to discharge this 
défendant from sald attachment. 

"Second. The court erred in sentenclng this défendant, to the jail of Jackson 
county, Missouri, under the records and showing in thls cause." 

W. C. Hawkins and John S. Haymes, both of Buffalo, Mo., for 
plaintlff in error. 

W. D. Tatlow and E. Y. Mitchell, both of Springfield, Mo., for de- 
fendant in error. 

Before SANBORN, Circuit Judge, and TRIEBER, District Judge. 

TRIEBER, District Judge (after stating the facts as above). [1] 
It is contended that a peremptory writ of mandamus must be served 
personally, and as the writ in this case was not served on the plaintifï 
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in error in person, but only on a member of his family, as authorized 
by the order of the court, he need not obey it. 

There is no statute of the state of Missouri regulating the service of 
writs of mandamus, but section 1759, art. 4, c. 21, Mo. Rev. St. 1909, 
defines the summons as the original writ where not otherwise provided. 
Section 1760 of that chapter authorizes service of process: 

"Third. By leaving a copy of the pétition and writ at tiis usual place of 
abode, witJi some person of liis family over tlie âge of fifteen years." 

[2, 3] There is no reason vvhy this provision of the statute is not 
broad enough to authorize service of a writ of mandamus in the man- 
ner prescribed. But, even were it otherwise, we are of the opinion 
that the national courts are not controUed by state statutes, but may 
prescribe such rules and orders, as may be necessary. Section 918, 
Rev. St. (Comp. St. § 1544), provides: 

"The several Circuit atid District Courts may, from time to time, and in 
any manner not inconsistent with any law of the United States, or with any 
rule prescribed by the Suprême Court under the preceding section, make 
rules and orders directing the returning of writs and processes, the flling of 
pleadings, the taking of rules, the entering and making up-of .iudgments by 
default, and other matters in vacation, and otherwise regulate their own 
praetice as nuiy be necessary or conveiiient for the advaucement of justice and 
the prévention of delays in proceedings." 

Section 262, Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1162 
[Comp. St. § 1239]), provides: 

"The Suprême Court and the District Courts shall hâve power to issue 
writs of scire faciîis. Tlie Suprême ("ourt, tho Oirctilt Courts of Appeals, and 
the District Courts shall bave power to issue ail writs not specilically provided 
for by statute, which may be necessary for the exercise of their respective 
jurisdictions, and agreeable to the usages and principles of law." 

In Collin County National Bank v. Hughes, 152 Fed. 414, 81 C. C. 
A. 556, and on rehearing 155 Fed. 389, 394, 83 C. C. A. 661, this court 
passed on the question of the issuance of a writ of scire facias. After 
a careful review of the authorities it was held under section 716, Rev. 
St. (now section 262 of the Judicial Code), the national courts are 
not restricted by the methods prescribed by the state praetice, and 
may order writs of scire facias to revive judgments to be served out- 
side the state. In Hills & Co. v. Hoover, 220 U. S. 329, 336, 31 Sup. 
Ct. 402, 405 (55 L. Ed. 485, Ann. Cas. 1912C, 562), it was held: 

"It foUows Ihat where the state statute,- or praetice, is not adeciiuite to af- 
ford the relief which Congi-ess hiis provided in a giveu statute, resort must be 
had to the i)ower of the fédéral court to adapt its praetice and issue its writs 
and administer its remédies so as to enforce the fédéral law." 

As the writ in this case was issued, not in an original action, the 
national courts having no jurisdiction to issue writs of mandamus, 
except as ancillary to its judgments rendered by it, the writ cannot 
be distinguished from a writ of scire facias to revive a judgment. In 
Memphis v. Brown, 97 U. S. 300, 302 (24 L. Ed. 924), it was held that : 

"A mandamus to eollect a tax for the payment of a .ludgment, or a man- 
damus to pay a .iudgment. is prof.'ess in exécution, and nobody heretofore bas 
ever qncstioned the power of a court to control its own final process." 
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As the court found that, owing to the willful acts of the respondents 
in the mandamus proceedings, by coilcealing themselvès to évade serv- 
ice of process, the court below, for the purpose of preventing a failure 
of justice, prescribed for a service which is in effect the same as is 
authorized by the statutes of Missouri. Equity rule 13 (198 Fed. 
xxii, 115 C, C. A. xxii) authorizes such service of sub^xenas in equity, 
even if there is not willful évasion of the service of process. There- 
fore, even if the state statutes had required a personal service, and 
none other, it would not be binding on the national courts. 

In construing section 918, Rev. St., it has been held that a summons 
made returnable according to a rule of the fédéral court, and not in 
conformity with a changed state statute, is proper. Shepard v. Adams, 
168 U. S. 618, 18 Sup. Ct. 214, 42 L. Ed. 602; Boston & Maine R. 
R. v. Gokey, 210 U. S. 155, 28 Sup. Ct. 657, 52 L. Ed. 1002. In Van 
Doten V. Pennsylvania R. R., 93 Fed. 260, 269, 35 C. C. A. 282, 290, 
the court, in reply to a contention that the national courts must, un- 
der section 914, Rev. St. (the Conformity Act, Comp. St. § 1537) fol- 
low the practice of the state courts in which it is held, said: 

"The Circuit Courts are not bound to conform to state practice or pleadlngs 
in suhordinate détails where such conformity would resuit in gross or sub- 
stantlal in.1ustice to litigants." 

It is not even claimed that he had no notice of the granting, issu- 
ance, and service of the writ in conformity with the order of the court. 

In view of thèse facts, we are of the opinion that the order of the 
District Court for the service of the writs was authorized by the laws 
of the United States, and the service was sufficient. 

[4] It is next claimed that the judgment awarding the peremptory 
writ is absolutely void, as the gênerai law of the state, in force when 
the bonds, upon which the relator's judgment was based, hereinbefore 
quoted from General Statutes of Mo. 1865, limited the tax, which may 
be levied for railroad purposes in any one year, to 30 per centum of 
the subscription made by a county, and the writ, which the plaintiff 
in error was charged to hâve disobeyed, commanded a greater levy 
than 30 per cent, of the subscription. 

Although there was no express provision in the act, by authority of 
which the bonds upon which relator's judgment is based were issued, 
to levy a spécial tax for their payment, it has been conclusively de- 
termined by the Suprême Court in actions arising under acts of the 
state of Missouri, containing the identical provision found in this act, 
that the power to tax is necessarily an ingrédient of such power to 
contract. Rails County Court v. United States, 105 U. S. 733, 736, 26 
L. Ed. 1220; Scotland County Court v. United States, 140 U. S. 41, 
45, U Sup. Ct. 697, 35 L. Ed. 351. The fourteenth section of the 
act provided: 

"It shall be lawful for the county court of any county In the state to sub- 
scribe to the stock of said company, * * * and for the stock subscrlbed in 
behalf of the county may issue the bonds of the county to raise the funds to 
pay for same, and to take proper steps to protect the Interests of the county." 

In the cases cited it was held that such a provision carried with it 
the power to levy a tax to pay bonds issued thereunder. 
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[5] Assuming that the spécial act, tinder which the bonds were is- 
sued, is subject to this gênerai act (but sec Bunch v. United States, 

252 Fed. 673, 679, — - C. C. A. , decided by this court, Sept. 2, 

1918) the contention is untenable. 

When the first peremptory writ of mandamus was issued in 1912, 
it only commanded a tax levy to produce $70,500. The county court 
disobeyed this mandate. Thereupon another pétition for a mandamus 
was filed in 1913, alleging that fact, and asking for a peremptory writ 
to compel the levy of a tax for the two years, for $70,500 each, or a 
total of $141,000. This was granted, but again the county court re- 
fused to levy any tax, as commanded. When in 1917 the relator filed 
the third pétition for a mandamus, he set out the failure and refusai 
of the county court to levy the taxes as commanded for the years 1912 
and 1913, and prayed for a mandamus, commanding the county court 
to levy in the aggregate sum of $211,500, to make up the amounts, 
which should hâve been levied and collected in obédience to the writs 
issued in 1912 and 1913, and to be levied for the year 1917, and the 
court granted this prayer of the pétition. 

In East St. Louis v. Amy, 120 U. S. 600, 604, 7 Sup. Ct. 739, 741 
(30 L. Ed. 798), the same question was involved, except that no writs 
of mandamus had been issued therefor, and the court held: 

"The law required a tax to be levied annually sutticient to pay ail iiiterest 
as it accrued, and the ijrincipal when due. This was negleeted, aud conse- 
quently there is? now a lai'ge accumulation of a debt which ought to hâve been 
paid in installments. Thus far the Inhahitants hâve been allowed to escape 
taxation at the times it ought to hâve been laid, and to which they were under 
constitutional obligations to submit. The accumulation of the debt was caused 
by their own neglect as members of the politloal conmiunity which had incur- 
red the obligation. Such being the case, we see no reason why it was not In 
the power of tlie court to order a single levy to raeet the ent're judgment, which 
was ail for past-due obligations. Whether such a tax would be so oppressive 
as to make it proper not to hâve it ail collected at one time was a question 
resting in the sound discrétion of the court in ordering the collection. There 
Is notiiing hère to show that there ought to hâve been a division." 

To the same effect are Hicks v. Cleveland, 106 Fed. 459, 465, 45 
C. C. A. 429; Padgett v. Post, 106 Fed. 600, 603, 45 C. C, A. 488. 

[6] Again, if the court erred in requiring too large a tax levy, the 
error could only be corrected by writ of error, and not by a collatéral 
attack on the judgment, as is attempted in this proceeding. Bunch v. 
United States, supra, where the authorities are collected. 

The judgment is affirmed. 
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KINNEY V. OAHU SUGAR CO., Limited. 

(Circuit Court of Appeals, Niiith Circuit. February 3, 1919.) 

No. .•Î042. 

1. WlLLS <©=3605 — CONSTEXrCTION ESTATEJ ÏAKE.\ BY DeVISEE — PAILURE OP 

ESTATE TAIL. 

A devise of land in Hawaii to a ■woinan and lier liusband, "and to tli(? 
heirs of the body of either, » • * upon default of issue tlie same to 
go to my trustées upon tlie trust below expressed," held to use apt words 
to create an estate tall, but, since sucli estate eaunot exlst under tlie law 
of Hawaii, to vest the devisees witli an estate in f ee simple. 

2. Courts <S=405(3) — Eule of Décision — Hawaii. 

A settled rule of construction of conveyances and devises in tlie terri - 
tory of Hawaii must be accepted by tlie appellate court, in a case coining 
from tliat district, as persuasive, if not of blnding force. 

Koss, Circuit Judge, dissenting. 

In Error to the Suprême Court of the Territory of Hawaii. 

Action at law by Helen K. Kinney against the Oahu Sugar Com- 
pany, I/imited. Judgment for défendant, and plaintiff brings error. 
Affirmed. 

David L. Withington, of Honolulu, T. H. (Castle & Withington and 
W. C. Achi, ail of Honolulu, T. H., of counsel), for plaintiflf in error. 

Frear, Prosser, Anderson & Marx and Thompson & Cathcart, ail 
of Honolulu, T. H., and Frederick W. Milverton, of San Francisco, 
Cal., for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The plaintiff in error brought ejectment 
to recover the possession of certain land in the island of Hawaii, claim- 
ing title as one of the heirs of the body of Kahakuakoi and Kealo- 
hapauole, who were devisees under the will of Bernice Pauahi Bishop, 
who died October 16, 1884, and also as the heir of a deceased brother. 
The devisees so named had three children, Niulii, George, and Lydia. 
Niulii died in 1900, leaving two children, John Paalua and Helen, the 
plaintiff. Kahakuakoi and Kealohapauole died, respectively, in 1910 
and 1914, and John Paalua died in 1915. The défendant claimed title 
through the foreclosure of a mortgage executed by Kahakuakoi and 
Kealohapauole, under which the land was sold on January 28, 1893, 
and also under a deed from Kahakuakoi and Kealohapauole and their 
children George and Lydia. 

[1] The rights of the parties to the action dépend upon the proper 
construction of the f ollowing provisions of the will : 

"I give and bequeath unto KahalJualiOi (w) and Kealoliapauole, her hiisband, 
and to the survivor of tliem, the sura of thlrty dollars (iti.'SO) per nionth (not 
$30 each), so long as either of theni may live. And I also devise unto theiii 
and to the heirs of the body of either, the lot of land ealled 'Mauiia Kamula,' 
situated at Kapalama, Honolulu ; upon default of issue the same to go to 
my trustées upon the trusts below expressed." 

^s^jFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexer 
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In a codicil the testatrix provided as follows: 

"I revoke so much of my sald will as devises the land known as 'Mauna 
Kamala' to Kahakuakoi (w) and Kealohapauole lier liusband ; and in lieu 
tliereof I give, devise and bequeath unto the said Kahakuakoi (w) and Kea- 
lohapauole (k) ail of that tract of land known as Hanohano sltuated at Ewa, 
Island of Oahu, fonnerly the property of Puhalahua ; to hâve and to hold 
as limited in said fifth article of my said will." 

The défendant contended that the words "heirs of the body of 
either" are words of inheritance and not of purchase, and at common 
law would vest an estate in fee tail; that, since in Hawaii there can 
be no estate in tail, the estate so devised, in the absence of words to 
indicate a contrary intention, was a fee simple; that it was the in- 
tention of the testatrix to create by the devise an estate of inheritance 
and not a life estate and remainders; and that the words of the will 
and the codicil, together with the légal presumptions, tend to support 
the view that it was her intention that the devisees named should take 
title in fee simple rather than for life only. The plaintifif denied that 
at common law the devise would create a fee tail; that, even if the 
words of the devise were such as to create a fee tail at common law, 
they are in Hawaii to be construed as creating a fee simple or an es- 
tate for life, with a remainder over, according to which of the two 
constructions will carry out more nearly the intention of the testatrix 
as drawn from the will and the surrounding circumstances ; that the 
use of the words "of either," and the devise over in default of issue, 
show the intention of the testatrix that the heirs of the body of either 
were to take an interest; and that, as they cannot take by descent, 
they must take by purchase, and that the estate created by the devise 
is a life estate by the entirety to the devisees named therein, with the 
remainder over to the heirs of the body of either; the presumption 
being that the testatrix intended to create a légal estate rather than an 
illégal one, a devise for the children of the devisees rather than a fee 
tail, which cannot exist in Hawaii, and that this construction is as- 
sisted by the use of the word "limited" in the codicil. In the Circuit 
Court a jury trial was waived, and the court found for the défendant, 
holding that the devise created a f ee-simple title in the devisees named 
therein. On writ of error from the Suprême Court of the territory 
the judgment was affirmed. Kinney v. Oahu Sugar Co., 23 Hawaii, 
747. That judgment is by writ of error brought before this court 
for review. 

From a careful considération of the terms of the will we deduce 
the f ollowing conclusions : 

First, the devise in question uses apt words to create an estate tail. 
It contains the requisite words of inheritance "heirs of the body." 
"That thèse words, if alone considered, created an estate tail, is horn- 
book law." Pearsol v. Maxwell, 76 Fed. 428, 22 C. C. A. 262. The 
presumption is that technical words used in a will hâve been used in 
their technical sensé, unless a contrary intention clearly appears from 
the context. 40 Cyc. 1398; Pearsol v. Maxwell, supra; Nightingale 
V. Sheldon, 5 Mason, 336, Fed. Cas. No. 10,265; Shuttle & Weaver 
Land & Imp. Co. v. Barker, 178 Ala. 366, 60 South. 157. "Any ex- 
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pressions in the will denoting an intention to give the devisee an es- 
tate of inheritance descendable to his, or some of his, lineal, but not 
collatéral, heirs hâve always been regarded as a sufficient devise of 
a fee tail." 10 R. C. L. 658; S'mith v. Pendell, 19 Conn. 107, 48 Am. 
Dec. 146; Hudson v. Wadsworth, 8 Conn. 348; Hill v. Hill, 74 Pa. 
173, 15 Am. Rep. 545; Doty v. Teller, 54 N. J. Law, 163, 23 Atl. 
944, 33 Am. St. Rep. 670. We find no ground to sustain the plain- 
tiff's contention that the word "either" in the clause, "and I also de- 
vise unto them and to the heirs of the body of either," has the effect 
to convert the estate of the first takers into a life estate. Thèse are 
vi^ords of limitation defïning the estate given to the devisees. The 
word "either" relates to the inheritance dnly. It does not affect the 
estate of the devisees. It does not impose a superadded Hmitaticn, nor 
does it cause a change in the course of descent. It has to do only with 
the source f rom which the heirs of the body shall spring. Its effect is 
to create a fee tail gênerai instead of a fee tail spécial. There is en- 
tire absence of words of séparation or futurity to sever the estate of 
the first takers from that of their heirs. A case in point is Wright 
V. Scott, 4 Wash. C. C. 16, Fed. Cas. No. 18,092. 

A testator had devised lands to his daûghter and to her husband, 
"to * * * their heirs begottén of their bodies, or assigns for- 
ever; or for want of such heirs or assigns, then to the heirs begottén 
by or of either of them." Mr. Justice Washington said: 

"Can it admit of a doubt that the testator intended, In the first Instance, 
to glve to his daûghter and to his son-in-law a joint estate in. fee tail? * * * 
The words are, 'to his well beloved daûghter, and to her husband, J. W., and 
their heirs begottén of their bodies.' The most unlettered man, however Ig- 
norant he œay be of the difCerenee between a fee simple and a fee tail, knows 
that the heirs of the bod.y of the devisee cunnot include gênerai heirs, who 
are not of his body. Again, can it be doubted that the testator intended, In 
the event of the death of his daûghter, or of her husband, without issue of 
their bodies, to give the estate to the heirs of the body of the survivor of 
them? * * * The expressions, 'heirs begottén by or of either of them,' 
hâve precisely the same meaning hère that they hâve In the devise of the 
particular estate." 

Second, it was the intention of the testatrix to create an estate tail. 
The will and the codicils are drawn with meticulous care. The sole 
office of the codicil was to substitute one parcel of land for another, 
and it does not add to or take away from or explain the nature of the 
estate which had been devised, or make more clear the intention of the 
testatrix. The words, "to hâve and to hold as limited," express only 
what had already been provided, that the estate should remain, the 
same as before defined, a limited estate, intended to be Hmited as an 
estate tail, an estate which is defined as a limited estate. " 'Heirs of 
the body' are strictly and technically words of limitation." Pearsol 
v. Maxwell (C. C.) 68 Fed. 513; Linn v. Alexander, 59 Pa. 43, 46. 
The testatrix knew how to express her intention. In appropriate and 
accurate language she made several devises of land to devisees durihg 
the term of his or her natural life, with remainder over. She also de- 
vised land in fee simple, "to hâve and to hold, with the appurtenances 
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to him, his heirs and assigns, forever." A signiricant fact is that the 
first codicil gives power to "ail of the beneficiaries named in my said 
will and in this codicil to whom I hâve given a life interest in any 
lands, to make good and valid leases of said lands fôr the term of 
ten years ; which leases shall hold good for the remainder of the sev- 
eral terms thereof, after the decease of said devisees, the rent, how- 
ever, after such decease to be paid to my executors or trustées." If 
the devise in question was intended to create a life estate in the 
devisees named, and they had made the lease which the codicil author- 
ized them to make, the trustées, and not the children, would, under the 
will, hâve received the ensuing rentals. It is évident that the testatrix 
and Judge Hatch, formerly a Justice of the Suprême Court of Hawaii, 
who drew the will, were of the opinion that an estate tail could be 
created in Hawaii. In the opinion of the court below it is said that 
this impression seems formerly to hâve prevailed. That such was the 
impression is further shown by the discussion in Rooke v. Queen's 
Hospital, presently to be considered. The devisees also understood 
that they were tenants in tail. In 1890, six years after the death of 
the testatrix, they leased the land for a term of 50 years. They thought 
also that the entail could be barred by their deed, for in mortgaging 
the land in 1890 they described it as the premises "devised to us' by 
will of B. Pauahi Bishop," and they conveyed the same "freed and 
discharged from any estate tail of us, and ail remainder estâtes and 
powers to take eflfect after the détermination or in defeasance of such 
estate tail." 

In nearly ail the states of the Union estâtes tail hâve been either 
abolished or greatly modified by statute, being usually converted into 
estâtes in fee simple, in the hands of the first taker, or into life estâtes 
with remainders in fee. In two of the states estâtes tail hâve never 
been recognized, they having been deemed to be out of harmony with 
the genius, spirit, and objects of the state institutions. Pierson v. 
Lane, 60 lowa, 60, 14 N. W. 90; Jordan v. Roach, Z2 Miss. 481. 
On similar ground the existence of estâtes tail was denied in Hawaii, 
in Rooke v. Queen's Hospital, 12 Hawaii, 375, decided in May, 1900. 
In that case the court gave exhaustive considération to the question, 
and held that estâtes tail were never a part of the System of Hawaiian 
land tenures, and that the English System was never imported into the 
islands. Said the court : "We bave no hésitation in holding that es- 
tâtes tail bave no place under the laws of Hawaii." It appears from 
the opinion that the question was stoutly contested, that six briefs 
were filed by the twelve counsel engaged, together with opinions by six 
persons noted for their learning in real estate law in England and 
in the United States, one of which was by Professer Gray of the Har- 
vard Law School, and another was by Sir Howard W. Elphinstone, 
one of the conveyancing counsel to the Chancery Division of the 
High Court of England. "Thèse," said the court, "arrive at diamet- 
rically opposite conclusions." It appears, therefore, that at that time 
the belief was widely entértained that estâtes tail could be created in 
Hawaii. 
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The question of the effect of a deed which at common law would 
hâve conveyed an estate tail arose in the subséquent case of Nahaole- 
lua V. Heen, 20 Hawaii, 372. A woman about to marry had conveyed 
to trustées land for her use until her marriage, and thereafter to pay 
the net income to her during her coverture, and, in case of her death 
leaving issue, to apply the net income to the maintenance of such issue 
during minority, and upon the issue reaching majority to convey the 
land to them. After the birth of issue the trustées, in 1873, by a deed 
v^'hich recited the trust and the birth of issue, reconveyed to her, and 
"to the heirs of her body," the said real estate, to hâve and to hold to 
her "and the heirs of her body forever. In spécial trust for the use 
and benefit of her said son, * * * and such other child or chil- 
dren as may hereafter be born to her." As the court could not déclare 
the estate to be an estate tail, there were but two alternatives, either 
to hold it a fee simple or an estate for life in the grantee with remain- 
der to her children. In arriving at the intention of the parties to that 
conveyance the court considered "ail the provisions of the deed, as 
well as the, situation of the parties," and said that the intent of the 
parties "would be most nearly carried out" by holding that the grantee 
therein took a life estate with a remainder in fee simple to the heirs 
of her body, and observed that the trust clause which followed must 
be disregarded as répugnant and contradictory to the formai parts of 
the deed. It is clear that the court, while denying effect to the trust 
clause as creating a trust, recognized its value as évidence of the inten- 
tion of the parties, which very obviously was to make spécial provision 
for the welfare of the issue of the marriage, an intention that would 
hâve been thwarted had the deed been so construed as to create a title 
in fee simple in the grantee. The two deeds manifest two purposes of 
the woman who owned the land, first, to place the land beyOnd the 
control of the man whom she was about to marry, and, second, to pro- 
vide for the welfare of her children. In construing the second deed 
there was in fact but one intention to seek, that of the grantee, the 
grantors being her trustées and bound to do her bidding. In the prés- 
ent case the court below, referring to Nahaolelua v. Heen, said : 

"We reaffirm the rule niade in that case that in this juriscliction. when a 
futile attempt bas been made to create an estate in fee tail, it will take effect 
either as a lee-simple or a life estate. and remainder according to wliioh aji- 
pears to more nearly etîect the intention of the grantor or testator, and hold, 
further, that ordinarily it will be held to take effect as a fee simple unless 
something appears which should send it the other way." 

[2] We take that utterance of the court to be an expression of the 
settled rule of construction of conveyances and devises in the terri- 
tory of Hawaii, and that rule we must accept as persuasive, if not of 
binding force in a case which comes to us f rom that territory. Boey- 
naems, Bishop of Zeugma, v. Ah Leong, 242 U. S. 612, 37 Sup. Ct. 
20, ôfL. Ed. 527; Lewers & Cooke v. Atcherly, 222 U. S. 285, 32 
Sup. et. 94, 56 h. Ed. 202 ; John li Estate v. Brown, 235 U. S. 342, 
35 Sup. Ct. 106, 59 L,. Ed. 259; Kapiolani Estate v. Atcherley, 238 
U. S. 119, 35 Sup. Ct. 832, 59 L. Ed. 1229, Ann. Cas. 1916E, 142; 
and Cardona v. Quinones, 240 U. S. 83, 36 Sup. Ct. 346, 60 L. Ed. 



.■) 



KINNEY V. OAHU 8UGAK CO. 737 

.38. Following that rule, we agrée with the Suprême Court of the 
territory that in the présent case nothing appears that "should send 
it the other way." 

The judgment is affirmed. 

ROSS, Circuit Judge (dissenting). This writ of error to the Su- 
prême Court of the Territory of Hawaii was sued out to review the 
judgment of that court affirming the judgment of the Circuit Court of 
the First Circuit of Hawaii in favor of the défendant to an action of 
ejectment there brought by the présent plaintifï in error for the re- 
covery of a tract of land situated at Hanohano, district of Ewa, city 
and county of Honolulu — the plaintiff claiming title to an undivided 
one-third of the land as one of the heirs of the bodies of Kahakuakoi 
and Kealohapauole, devisees under the will of Bernice Pauahi Bishop, 
deceased, and as heir of a deceased brother. The will of the testatrix, 
who was a married woman, and who died October 16, 1884, made a 
number of bequests, and to which will were added a number of cod- 
icils. Kealohapauole was the husband of Kahakuakoi, and the fifth 
clause of the will of Mrs. Bishop made this bequest : 

"Fifth. I sive and bequeath unto Kahiikuakoi (w) and Kealohapauole, her 
husband, and to the survivor of tliem, the sum of thirty dollars (!f.'!0) per 
raonth (not .f.'JO each), so Ions as either of them inay live. And I also devise 
unto theui and to the heirs of the body of either, the lot of land called 'Mauna 
Kamala' situated at Kapalania, HonoUilu ; upon default of issue to go to m5' 
trustées upon the trusts below expressed." 

The eleventh paragraph of the first codicil of the will is as f ollows : 

"11. I revoke so much of the flfth article of my said will as devises the 
land kuown as 'Mauna Kamala' to Kahakuakoi (w) and Kealohapauole, her 
husband, and in lieu thereof I give, devise and bequeath unto said Kahakua- 
koi (w) and Kealohapauole (k), ail of that tract of land known as Hanohano, 
situated at Ewa, island of Oahu, fomierly the property of Puhalahua; to 
liav? and to hold as liniited in said flfth article of niy said will." 

Aj the case is presented hère, we must accept the facts to be that 
the land sued for was mortgaged December 15, 1890, by Kahakuakoi 
and Kealohapauole, her husband, to Bishop & Co., who were bankers, 
and was sold under foreclosure of the mortgage January 28, 1893. 
Under that foreclosure sale the défendant to the action, défendant in 
error hère, claimed, through mesne conveyances as well as by adverse 
possession, ownership of the property. Three children, namely, Niulii, 
George, and Lydia, were boni to Kahakuakoi and Kealohapauole. 
Niulii died in 1890, leaving two children, one of whom was the plain- 
tiff in the action, and the other a boy named John Paalua. Subsé- 
quent to the sale under the foreclosure proceedings, to wit, on October 
22, 1894, Kahakuakoi and Kealohapauole and George and Lydia Kea- 
lohapauole executed a deed of ail of their right, title and interest in 
the land in question to the grantor of the présent défendant in error. 

Kahakuakoi died in 1910, the husband, Kealohapauole died in 1914, 
and John Paalua died in 1915, leaving alive bis sister Helen, the 
plaintiff in error. The sole question, therefore, with which we hâve 
to deal is whether she took any estate in the land in controversy by 
virtue of the provisions of the will which bave been set out. 
255 F.— 47 
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Reading its fifth clause and the eleventh paragràph of the first 
codicil thereto together, which of course must be donc, I regard it 
as clear that the légal effect as well as the manifest intent of the tes- 
tatrix was to substitute for the lot of land called "Mauna Kamala, 
situated at Kapalama, Honolulu," described in the fifth clause, "ail 
of that tract of land known as Hanohano, situated at Ewa, island of 
Oahu, formerly the property of Puhalahua," and that only; so that 
the devise in question must be taken to read as follows : 

"Mfth. I give and bequeath nnto Kahakuakol (w) and Kealoliapavtole, her 
husband, and to the survivor of them, tlie suin of thirty dollars ($30) per 
month (not $30 each), so long as elther of them may live. And I also devise 
unto them and to the heirs of the body of either, ail of that tract of land 
known as Hanohano, situated at Ewa, island of Oahu, formerly the property 
of Puhalahua; upon default of issue to go to my trustées upon the trusts be- 
low expressed." 

The money bequest of $30 a month, as will be readily seen, was 
to continue as long as either of the beneficiaries lived, and the devise 
of the Hanohano tract of land was to Kahakuakoi and Kealohapauole, 
her husband, "and to the heirs of the body of either" of them, coupled 
with the express déclaration that upon default of such issue the land 
should go to the trustées named by the testatrix upon the trusts ex- 
pressed in the will. 

It is undoubtedly true that the devise to Kahakuakoi and Kealo- 
hapauole, "and to the heirs of the body of either" of them, consid- 
ered alone, created an estate in tail ; for, as said by Judge Dallas, in 
speaking of similar words, in the Circuit Court of Appeals of the 
Third Circuit, in the case of Pearsol et al. v. Maxwell et al., 76 Fed. 
428, 22 C. C. A. 262, "that is hornbook law." But as an estate tail, 
gênerai or spécial, cannot be created or exist in the territory of Ha- 
waii (Rooke v. Queen's Hospital, 12 Hawaii, 375, 391), what is the 
resuit? In Nahaolelua v. Heen, 20 Hawaii, 372^ thé Suprême Court 
of the territory quoted with approval this from its previous décision 
in the Rooke Case; 

"In some of the states in which fées tail do not exist, the estate is con- 
siderea a fee simple in the flrst taker; in otherw, a life estate In the first 
taker and a remainder in fee simple in the issue; whlle in others, It is 
considered one or the other according to which appears to most nearly carry 
out the intention of the testator." "The first two classes of cases mentioned 
in the quotatlon," continued the court in the Heen Case, "dépend upon 
statutes, while the third class, to which the case at bar belongs, is govemed 
by the established rules of construction. 'The intent of the parties to a deed, 
when it can be obtained from thé instrument, will prevall, uiiless counter- 
aeted by some rule of law. * * * The Intention of the parties is to be 
ascertalned by conslderlng ail the provisions of the deed as well as the situ- 
ation of the parties, and then to glve effect to such intention, if practicable, 
when not contrary to law.' 2 Devlln on Deeda, |§ 836, 8.3T. Applying this 
rule, it is apparent that the Intent of the parties to the deed of September 
13, 1873, will be most nearly carried out by holding that Elizabeth should 
take a life estate, with remainder in fee simple to the plaintifCs, 'the heirs 
of her body.' " 

Those observations manifestly apply with equal force to the con- 
struction of a will, the paramount purpose in each instance being to 
arrive at the true intent of the maker of the instrument. 
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The court below, in its opinion in the présent case, reaffirmed the 
décision in the Heen Case, saying: 

"We reafRrm the ruling made In tbat ease, that In this Jurlsdietion, when 
a futile attempt bas been made to create an estate In fee tail, It will take 
effect either as a fee-slmple or a Ufe estate and reinalnder, accordlng to whicb. 
appears to more nearly effect the Intention of the grantor or testator, nnd 
hold, further, tbat ordinarily it will be held to take effect as a fee siniplu 
unleiss something appears which should send It the other way. Whether tho 
court eould go beyond the language of the wlll and consider the extrinsie 
testlmony as to surroundlng circumstances need not be declded, as, in our 
opinion, the testlmony referred to In this connection throws no llght on the 
subjeet What the testatrlx might bave done bad she been advised tbat she 
could not create an estate tail Is left to conjecture. There is nothing tending 
to show a préférence for a Ufe estate and remalnder." 

And the court concluded its opinion as follows: 

"We take the vlew tbat where it does not appear that In the particular 
case a llfe estate and remalnder would more nearly coniply with the ultimate 
disposition of the property and the direct beneflts to be conferred tbereby 
whicb the grantor or testator had in mind, the attempted fee tail should 
take efCect as a fee simple in the flrst taker. This, beeause both are estatea 
of inheritance and belong to the same genus; both, at common law, wera 
g'jbject to the Incidents of dower and curtesy, and were without iropeachment 
of waste; the tenant in tail could bar the entail; an estate tail, In point of 
law, bears little resemblance to a Ufe estate and remalnder, and the law 
generally favors the first taker. In short, In such a case as this, a holding 
that the flrst taker shall bave an estate in fee simple will go as near as may 
be under the law toward effectuating the futUe intent to create an estate tail." 

If, as the défendant in error contends and the court below held, 
the devise should be construed as a fee-simple grant to Kahakuakoi 
and Kealohapauole, and passed to the défendant in error by virtue 
of the mortgage thereof by them to Bishop & Co. and the foreclosure 
proceedings and subséquent mesne conveyances that hâve been re- 
ferred to, it is perfectly obvious that, had there been default of issue 
of Kahakuakoi and Kealohapauole or either of them, it would hâve 
been impossible for the land to hâve passed to the trustées of the tes- 
tatrix upon the trusts expressed in her will, as the testatrix in ex- 
press terms declared it should. I do not think it possible that such 
construction of the devise can be sound, for it clearly violâtes the ex- 
press limitation imposed by the testatrix on her devise to Kahakua- 
koi and Kealohapauole. So far from giving the land to them in fee, 
the bequest was to them, and to the heirs of the body of either of them, 
coupled with the express déclaration that upon default of such issue 
the land should go to the trustées *named by the testatrix upon the 
trusts expressed in her will. 

Surely, to hold, as I do, that the devise should be so construed as 
to give to Kahakuakoi and Kealohapauole a life estate in the prop- 
erty, with the remalnder to the heirs of the body of either of them, 
in default of which, then to the trustées named in the will upon the 
trusts therein declared, would more nearly comnlv with the true in- 
tent of the testatrix than to give to it the effect of passing the fee sim- 
ple title to the first takers of the devised interest. Indeed, as above 
said, I think the latter view in clear violation of the express limita- 
tion imposed by the testatrix on her devise to Kahakuakoi and Kea- 
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lohapauole, whereas the former is in substantial accord wîth the true 
meaning of the express language of the will. 

I think the judgment should be reversed and the cause remanded, 
with directions to the court below to vacate the judgment of the trial 
court, and for further proceedings therein in accordance with the 
views hère expressed. 



SILVER KING COALITION MINKS CO. ▼. CONKLING MINING CO.* 
CONKLING MINING CO. V. SILVER KING COALITION MINES CO. 
(Circuit Court of Ajppeals, Elghth Circuit December 19, 1919.) 
Nos. 51S8, 5390. 

1. Tekanot in Common ®=!>22 — Minino Claim— Minino bt One Cotenant— 

accounting. 

A tenant In common of a mlnlng claim, whlch extracts and sells ore 
therefrom, holds the shar© of Its cotenant in trust, and It Is its duty to 
notify the cotenant, to keep the ore separate, and to Ueep an account of ita 
proceeds, and where, because of its violation of such duty, the amount 
and value of the ore cannot be accurately ascertained, aU doubtful ques- 
tion should be resolved agalnst it on an accoiinting. 

2. Appeal and Errob iS=>1011(1) — Review — Findings or Fact. 

Findlngs of the trial court on an accounting by a tenant In conunon 
of a mining claim to its cotenant for ore extracted and sold from the 
claim, as to quantity and value of the ore, made on confllctlng évidence, 
sustalned. 

8. Tenanct in CoiiMON ®=»22 — ^Minino Claim — Mininq bt One Cotenant— 
Accountins. 

A cotenant of a mining claim, which secretly extracted and sold ore 
therefrom, on an accounting to its cotenant, held not entltled to an allow- 
ance, as an expense of extraction, of the cost of cleaning and extending 
a tunnel, which, although Indlrectly the means of diseovering the ore, 
was used by it for other purposes, and produced an income exceedlng 
such cost 

4. Tenancy in Common <@=>22 — Minino Claim — ^Mining bt One Ootenanov— 
Accounting. 

A cotenant in exclusive possession of mining property, who extracta 
and sells the ore, may charge against its proceeds the reasonable and 
necessary expense of its extraction and marketing. 

Appeal from the District Court of the United States for the Dis- 
trict of Utah ; Tillman D. Johnson, Judge. 

Suit in equity by the Conkling Mining Company against the Silver 
King Coalition Mines Company., Decree for complainant, and both 
parties appeal. Modified and affirmed. 

See, also, 230 Fed. 553, 144 C. C. A. 607. 

T. Marioneaux and W. H. Dickson, both of Sait Lake City, Utah 
(A. C. Ellis, Jr., and R. G. Lucas, both of Sait Lake City, Utah, on the 
brief), for Silver King Coalition Mines Co. 

Edward B. Critchlow, of Sait Lake City, Utah (William W. Ray, 
of Sait Lake City, Utah, William D. McHugh, of Omaha, Neb., and 
William J. Barrette and William H. King, both of Sait Lake City, 
Utah, on the brief), for Conkling Mining Co. 

®=3For otlier cases see same topic & KBT-NUMBUK In aU Key-Numoered Digests & Indexa 
•Rehearing denled May 29, 1919.. 
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Before SANBORN and STONE, Circuit Judges, and ELLIOTT, 
District Judge. 

SANBORN, Circuit Judge. The decree assailed by thèse appeals 
is that the plaintiff belovv, the Conkhng Company, a corporation, re- 
cover of the défendant below, the Silver King CoaHtion Mines Com- 
pany, a corporation, $542,222.58, on account of the latter's extraction 
and appropriation to its own use, of the plaintifï's share of the ore in 
the Conkhng Iode mining claim, which the two corporations owned as 
tenants in common. Prior to the year 1907 Nicholas Treweek and J. 
Léonard Burch were the owners of an undivided three-fourths, and 
the Kearns-Keith Company, a corporation, was the owner of the un- 
divided one-fourth, of this Iode mining claim. In that year Treweek 
and Burch conveyed their three-fourths and their causes of action 
against the Kearns-Keith Company and the King Company to the Conk- 
hng Company, and the King Company succeeded to the ownership of 
the Kearns-Keith Company's one-fourth and assumed its liabilities, so 
that the Conkling Company and the King Company stand in the same 
relation to each other as if each had owned the interest, and had com- 
mitted the acts of omission and commission of their predecessors or 
predecessor in interest. For the sake of brevity, therefore, the acts of 
omission and commission of their respective predecessors will in this 
discussion be called their acts respectively. 

The King Company first discovered ore in this claim in October 
or November, 1906. It had then long been in exclusive possession 
of that claim. It had run the Alliance Tunnel and numerous drifts 
and crosscuts therefrom through its own land through the Conkling 
and other claims to enable it to reach and work ores wherever it 
might find them. As it was driving one of thèse crosscuts through 
the ground of the Conkling claim it discovered in that ground the 
ore in controversy. It did not notify its cotenant of its discovery, 
but during the year 1907 it took out from Conkling ground and stored 
in drifts underground many thousand tons of ore. In the latter part 
of 1907 the Conkling Company learned something of this opération 
and in December of that year and January, 1908, it demanded access 
to and an opportunity to examine the defendant's workings in Conk- 
ling ground, that the ore taken therefrom should be kept separate 
from ores from other sources, and that the King Company should 
account to it for three-fourths of that ore. The King Company did 
not grant thèse requests. This suit was commenced on January 8, 
1908, and after an application was made herein therefor, an order was 
made by the court on June 30, 1908, with the consent of the King Com- 
pany, that the Conkling Company should hâve access to the workings 
of the latter in Conkling ground and an opportunity to examine and 
survey them. The King Company, however, continued to extract the 
ore from this mine, a part of which proved to be within, and a part 
of which proved to be without the Conkling ground. From May, 1907, 
to August, 1910, and during the years 1913, 1914, 1915, and 1916 it 
did not keep the ore from Conkling ground separate from that out- 
side that ground, but mingled the ores together. After April, 1909, 
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the ore from the Conkling ground and from adjacent ground was 
hoisted by the King Company from the 500-foot level through the 
Silver Hill shaft, and the shift bosses kept a record of the number 
of cars of first class ore and of the number of cars of second class ore 
that were hoisted through that shaft. But no account of the amount 
of the ore taken from the Conkhng ground, or of its value or of its 
proceeds, was kept by the King Company. The resuit was that when, 
under the interlocutory decree, it became necessary to detei-mine the 
the amount and value of this ore in 1917, the Conkling Company was 
dépendent for its information on the testimony of officers and em- 
ployés and the scant records of a corporation which had not informed 
it of the discovery of the ore, had not permitted it to examine its 
workings in Conkling ground until induced to do so by a suit and an 
application for an order, had refused to keep an account of the volume 
of ore it took from Conkling ground, or of its value or proceeds, and 
had never rendered any account thereof until it presented one showing 
the amount due the Conkling Company to be $78,638.61 in obédience to 
the interlocutory decree in the spring of 1917 preparatory to the final 
hearing. The claim of the Conkling Company was for about $900,- 
000. The decree of the court was for $542,222.58, and the question 
raised by the assignments of error of the respective parties is the cor- 
rectness of this amount which the King Company contends is too large 
and the Conkling Company insists is too small. The title and the re- 
spective rights of the parties to the Conkling Iode mining claim, es- 
pecially to the 135-foot strip across its westerly end were adjudged 
by this court in 1916 in this suit (Conkling Mining Co. v. Silver King 
Mines Co., 230 Fed. 553, 144 C. C. A. 607), a motion for rehearing 
was considered and denied, an application to the Suprême Court for 
a writ of certiorari failed (242 U. S. 629, 37 Sup. Ct. 14, 61 L. Ed. 
536), and this court is unwilling now, if it might lawfuUy do so, to 
disturb that adjudication. 

[1] Turning, then, to the finding of the court below relative to the 
amount of the recovery, the indisputable fact is that many of the 
issues that conditioned the bases of the accounting were determin- 
able only from conflicting testimony, or from indirect évidence and 
the rational déductions therefrom, or from scant and unsatisfactory 
proof, so that after a study of the record the truth of the statement 
of the court below in opening its opinion on the accounting that "the 
record in this matter is voluminous, but in many respects unsatis- 
factory, and the best that can be hoped for is an approximation of a 
true account between the parties," is conclusively demonstrated. 

In this State of the case the rules and légal presumptions, by which 
this court should be guided in its considération of the évidence and its 
review of the findings below, are of more than ordinary importance. 
Counsel hâve recognized this fact, and their forcible and exhaustive 
arguments upon this subject hâve been thoughtfuUy considered with 
this resuit. As this court stated in Silver King Coalition Mines Go. 
of Nevada v. Silver King Consolidated Mining Co. of Utah, 204 Fed. 
166, 180, 122 C. C. A. 402, 416, the King Company— 
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"was a trustée for the eoinplainant of its share of the ore it took, and of the 
proceeds thereof. As sueh trustée It vioJated its duty to notify its coteiiant of 
its entry and tàking! of the ore, its duty to keep the ore separate, its duty to 
keep an aeeount of it and of its proceeds, and its duty, promptly to account 
for and pay to Its cotenant its just share of the proceeds of tho ore." 

If the King Company had discharged thèse duties, the amount that 
should be recovered could hâve been readily ascertained and clearly 
proved. So uncertain did its failure so to do render the amount it 
ought to pay in its own estimation that it filed four accounts in this 
suit, in which the amounts it stated its indebtedness to the ConkHng 
Company varied from $72,750.76 to $262,161.22. In a suit of this na- 
ture the burden is upon the plaintiff to prove that the défendant took 
the plaintifï's ore, or the proceeds of it, and mingled it with the ore 
in which the plaintiff had no interest, and those facts were admitted 
or conclusively proved in this case. Then the burden of proof and the 
duty rested upon the défendant to prove the amount of the ore it 
took from Conkling ground and its proceeds or value, and to account 
and pay therefor, and if by reason of the failure of the défendant to 
keep the Conkling ore separate from other ore, and to keep an ac- 
count of the ore taken and of its proceeds or value, the proof of the 
amount, the proceeds or value, or of any other facts requisite to make 
such proof, remained at the close of the hearing evenly balanced, un- 
certain, or doubtful, the doubt should bave been and should now be so 
resolved, in accordance with the basic principle of the accounting of 
a négligent or reckless trustée or agent, that the latter shall reçoive no 
profits from his wrongful treatment of the property of his cestui 
que trust, and the latter shall receive the just value of his property 
and its income. The King Company should not profit in this case by 
its own wrong, and issues rendered uncertain or doubtful by reason of 
its failure to discharge its recited duties, or by its confusion of the 
ores from Conkling ground with those from other sources, must be re- 
solved against it. By that rule, therefore, and by the familiar rule 
that, where a court has considered conflicting évidence and made a 
finding or decree, the presumption is that it is correct, and unless some 
obvions error of law has intervened, or some serions mistake of fact 
has been made, the finding or decree must be permitted to stand (Coder 
V. Arts, 152 Fed. 943, 946, 82 C. C. A. 91, 94, 15 L. R. A. [N. S.] 
372), this court must b» guided in its review of the findings and de- 
cree below in this case. 

[2] As, when this case came to a hearing, there was no account or 
record of the volume of ore taken from Conkling ground between May, 
1907, and May, 1909, and as the only account or record of the ore 
taken therefrom after April, 1909, was the shift bosses' record of the 
amount of ore coming both from within and without Conkling ground 
that was hoisted from the 500-foot level through the Silver Hill shaft, 
and as that record failed to show what part of that ore came from 
within or from without the Conkling claim, the most available method 
of finding the volume of ore taken from that ground was to ascertain 
the extent of the cavity therein made by the King Company, and then 
to estimate from such facts as could be proved from the recollection 
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and testimony of witnesses and from surveys, the niimber of tons of 
first-class or shipping ore and the number of tons of second-class or 
milling ore the cavity originally contained, for every part of the cavity 
contained ore of each class, and there was a différence of several 
dollars per ton in the value of the two classes. 

Mr. C. P. Brooks, a mining engineer, had been the engineer of the 
King Company during its workings, and had made surveys from time 
to time as the work in the Conkling progressed through the various 
stopes, drifts, and crosscuts therein, some of which were partly within 
and partly without the Conkling claim. The King Company, to sup- 
port the account it had rendered, called and examined Mr. Brooks 
at length. His testimony was that the total cavity within Conkling 
ground was 302,173 cubic feet, and on that basis the accounting has 
been taken by counsel and the court. Mr. Brooks also testified to the 
number of cubic feet in the various cavities in the numerous stopes, 
drifts, levels, etc., which formed parts of the entire cavity. Having the 
cubic feet in the cavity or any part of it, it was necessary, in order 
■ to estimate the number of tons of each class of ore that had been taken 
therefrom, to ascertain or estimate what part of the material therein 
was ore, and what part, if any was waste, how many cubic feet of the 
first-class ore that had been in that cavity made a ton, and how many 
cubic feet of the second-class ore from that cavity made a ton, and 
also the proportion of the first-class ore to the second-class ore therein. 
The évidence in answer to each of thèse questions was in hopeless 
confîict. Upon a considération of ail of it, the court reached the con- 
clusion that it required 6 cubic feet of first-class ore taken from the 
Conkling ground to make a ton, and 7.62 cubic feet of the second- 
class ore to make a ton, and upon that basis the decree rests. 

The King Company earnestly contends that this finding was erro- 
neous, and that the decree should be reformed upon the basis of 7.275 
cubic feet per ton of first-class ore and 9.315 cubic feet per ton of 
second-class ore. The évidence upon this issue is so voluminous that 
only a bare outline of its nature is permissible hère. The King Com- 
pany made its first and second accounts in this case on the basis of 9 
cubic feet per ton of first-class ore and 11 cubic feet per ton of sec- 
ond-class ore. It made its third and fourth accounts on the basis 
of 7.275 cubic feet per ton of first-class ore, and its fifth account on 
the basis of 7.275 cubic feet per ton of first-slass ore and 9.315 cubic 
feet per ton of second-class ore. Mr. Brooks was its chief witness. 
He testified that he took from the sides of the cavity, after the ore 
in question was removed, five samples that he thoug'ht fairly repre- 
sented the extracted ore, that he had them assayed by Mr. Hansen, 
who had been the assayer of the Silver King Company since 1914, 
that he put his sample No. 1, which weighed 74% pounds, in a box, 
packed wheat around and over it, leveled the wheat with the top of 
the box, then took the sample out and measured the space between the 
top of the box and the wheat remaining to obtain the cubic contents 
of the sample; that he treated his samples 2, 3, 4, and 5 in the same 
way ; that he weighed each of the samples ; that ail the samples ex- 
cept No. 5 proved, when assayed, to be first-class ore, although he 
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picked one of the four for second-class ore ; that he ascertained f rom 
the data he had thus obtained and the cubic feet in the various cav- 
ities, that sample No. 1 ran 7.07 cvibic feet of first-class ore per ton, 
sample No. 2, 8.37 cubic feet per ton, sample No. 3, 8.58 cubic feet 
per ton, and sample No. 4, 9.72 cubic feet per ton ; that the average 
number of cubic feet required to make a ton of first-class ore accord- 
ing to thèse samples was 8.44; and that it required 11.17 cubic feet 
of second-class ore like sample No. 5 to make a ton. Two scientific 
experts, took thèse samples and a sample called No. 6, taken from the 
cavity by one of the defendant's witnesses, or suitable spécimens of 
them, pursuant to the agreement of the parties, and ascertained and 
reported to the court the spécifie gravity of each and the number of 
cubic feet of ore requisite to make a ton of each. They reported it 
required 6.5 cubic feet of first-class ore to make a ton like sample No. 
1, 7 .7 cubic feet to make a ton like sample No. 2, 7.1 cubic feet to make 
a ton like sample No. 3, 7.8 cubic feet to make a ton like sample No. 
4, and 5.2 cubic feet to make a ton of ore like sample No. 6, an aver- 
age of 6.86 cubic feet of first-class ore to a ton, and that it would re- 
quire 10.3 cubic feet of second-class ore to make a ton like sample 
No. 5. 

After the King Company had introduced the testimony of Mr. 
Brooks and its other witnesses, Harry D. Taylor was called as a wit- 
ness by the Conkling Company. He testified that he was a mining 
engineer, a graduate of the Colorado State School of Mines in 1900, 
that he had so thoroughly examined the testimony and figures of Mr. 
Brooks, Mr. Humes, and other évidence introduced by the King Com- 
pany that he could arrive at the cubical contents of a ton of first- 
class ore taken from the Conkling claim and at the cubical contents 
of a ton of second-class ore taken therefrom, and that he had esti- 
mated to his entire satisfaction that the number of cubic feet of first- 
class ore extracted by the King Company required to make a ton was 
6, and that the number of cubic feet of second-class ore was 7.62 ; 
that he reached this conclusion by a process of élimination and cal- 
culation detailed in his testimony, founded upon the testimony of Mr. 
Brooks that the total number of cubic feet of material extracted from 
the 600 stopes in 1914, 1915, and 1916 was 183,523, and upon the num- 
ber of tons extracted given in the cost analysis sheet, which was, gen- 
erally speaking, treated by both parties upon the trial as correct. By 
this method he found that 1,777.10 tons of first-class ore and 19,238.51 
ions of second-class ore were taken from the Alliance side of the 600 
stopes in 1914, 1915, and 1916. He then subtracted from the 183,523 
cubic feet one-seventh, the average of the figures of Mr. O'Neill, a 
witness for the King Company, for waste, leaving 157,305 cubic feet 
in the cavity of the 600 stopes that must hâve been occupied by ore, 
and found that by allowing 6 cubic feet of first-class ore to the ton, and 
7.62 cubic feet of second-class ore to the ton, the 1,777.10 tons of 
first-class ore and the 19,238.51 tons of second-class ore would fill 
157,295 of the 157,305 cubic feet therein. 

Counsel for the King Company, after describing Mr. Taylor's meth- 
od, Write in their brief, "There is nothing faulty about Mr. Taylor's 
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mathematics hère, but the 600 stopes must be taken to mean ail the 
stopes on the Alliance side below the 500-foot level," and they insist 
that his conclusions are not only inaccurate, but without probative 
force, because neither he nor Mr. Brooks included in the 183,523 cubic 
f eet of cavity the space in the 700-f oot drif t stope, 3,402 cubic f eet, 
in the 704-foot drift through ore, 3,430 cubic feet, in the 700-foot 
level drift through ore, 9.030 cubic feet, or in the 707-raise stope, 1,090 
feet. In support of this contention counsel présent a persuasive ar- 
ray of évidence and argument. It is, however, difficult to believe that 
Mr. Brooks was either ignorant of the facts or in error in his testi- 
mony on this subject. He was the engineer of the King Company, 
familiar with its doings and with the mining property, more familiar 
than any other witness in the case. He testified in much détail re- 
garding the 600 stopes — that is to say, the stopes below the 500-foot 
level f rom which ore came out of the Conkling through the place where 
the tonnage was recorded in 1914, 1915, and 1916; that the total cav- 
ity therein contained 183,523 cubic feet, and that there were no other 
stopes the material of which came out through the 600 level during 
those years. This testimony of Mr. Taylor and Mr. Brooks formed a 
substantial basis, if true, as counsel conceded, for clear proof of the 
number of cubic feet of ore of each class in the Conkling claim re- 
quired to make a ton. There was no suggestion by that company in 
the examination of Brooks or Taylor that the testimony as to the num- 
ber of tons or as to the number of cubic feet in the 600 stope was either 
false or inaccurate. Taylor took the number given by Brooks, made 
his proof on that basis, and now the King Company insists it is no 
proof, because its witness was mistaken and the testimony he gave was 
erroneous. 

The évidence shows that some of the stopes below the 500 level 
were called by différent names at différent times, but that the term 
"600 stopes" was often, but not always, used to dénote ail the stopes 
on the Alliance side below the 500 level ; that the King Company and 
Mr. Brooks probably knew more of the facts in this case than Mr. 
Taylor and the Conkling Company ; and that the latter had reason to 
rely upon his évidence. Each party bas been able to présent évidence 
that its opponent's basis, when applied under assumptions it makes to 
a spécifie stope it sélects, demonstrates its erroneous character. There 
is much évidence on the subject ûnder considération that bas not been 
recited. The évidence for 9.315 cubic feet per ton of second-class 
ore is not convîncing. Perhaps its best support is the single sample 
of second-class ore taken from the exhausted cavity by Brooks, which 
according to his testimony required 11.17 cubic feet per ton, and ac- 
cording to the two selected experts 10.3 cubic feet per ton. Brooks 
himself testified that the taking of this single sample of second-class 
ore and in fer ring from it that ail the second-class ore in the mine requir- 
ed the same number of cubic feet as this sample to make a ton was not 
the proper way of arriving at the desired resuit, and that he had in- 
tended to get and thought he had taken more samples of the second- 
class ore, but when they were assayed ail he had taken, except this 
one, proved to be first-elass. This mistake in his sélection rather in- 
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dicates that consciously or unconsciously he underestimated the grade 
and value of the Conkling ore. So improbable was his déduction 
from his sample and from his experiments on this subject that the 
second-class ore ran 11.17 cubic feet per ton, that the court and both 
parties to the suit refused before the final argument below to fol- 
low it. 

His conclusion from the samples of first-class ore that 8.44 cubic 
feet of the first-class ore were required to make a ton was also dis- 
carded by ail parties. The King Company now claims only 7.275 
cubic feet. The average derived from the number of cubic feet 
found by the two experts from the five samples submitted to them 
was 6.86 feet, and the court below found 6. There was a large amount 
of évidence as to the class and character of this ore from witnesses 
who had seen it or seen the samples of it remaining in the cavity. 
Some of this testimony persuasively indicates that there was much 
ore in the cavity of a high grade that was net adéquat ely represented 
by the samples, and after much délibération our conclusion is that the 
record is insufficient to warrant a décision that the court below made 
any mistake in its finding that the number of cubic feet required to 
make a ton of first-class ore taken from the Conkling claim was 6, 
and that the number of cubic feet required to make a ton of the sec- 
ond-class ore taken from the Conkling claim was 7.62. 

The court below found that there was no waste in the material 
extracted in 1907 and 1908, and that the waste in the material taken 
out in 1909, 1910, 1913, 1914, 1915, and 1916, wherever the matter 
of waste was important, was one-seventh. The King Company in- 
sists that the court should hâve found that one-seventh of the mate- 
rial taken in 1908 was waste, but the facts that there is no claim that 
there was any waste in the material extracted in 1907, that the ma- 
erial extracted in 1907 and 1908 was adjoining and similar, that the 
King Company made no claim of waste in 1908 in its first two ac- 
counts, and a considération of ail the other évidence on this subject 
failed to convince that there was any error in the finding of the court 
in this regard. 

The court concluded that one half of the ore extracted in 1907 was 
first-class, and that the other half was second-class, and that, in the 
ore extracted in 1908 the proportion of first-class to second-class was 
1 to 2. Counsel for the King company argue that the évidence proves 
that not more than 40 per cent, of the ore extracted in 1907, and not 
more than one-eighth of that taken in 1908, was first-class ore. A re- 
view of the testimony on this subject has satisfied that there is more 
probability that the court found the proportion of first-class ore for 
thèse two years too small than there is that it found it too large. The 
évidence, however, does not make clear or convincing proof that any 
other proportion than that found by the court would be likely to be 
nearer the actual fact than its finding, and that finding is accordingly 
left undisturbed. 

After May 1, 1909, the number of cars of first-class and of sec- 
ond-class ore was recorded in the shift bosses' records and the court 
below adopted the proportion of first-class to second-class deduced 
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from that record and applied it, not only to the ore taken after Mav 
1, 1909, but also to the ore extracted during the first four months of 
that year. The évidence discloses no method more likely to produce 
a correct resuit. Many less important objections to the findings of 
the court as to the volume of the ore and many alleged discrepancies 
between the évidence and the findings hâve been argued and consider- 
ed. It was impossible in the nature of the case to prove or to find the 
true value of this ore, the true amount of each class, or the exact pro- 
portion of the classes. The duty nevertheless was imposed upon the 
court below to make findings upon thèse subjects as near to the facts 
as it could. This court, upon a review of ail the évidence upon thèse 
subjects, despairs of making findings or reaching a conclusion thereon 
more nearly correct than those of the court below, and they must 
therefore stand. 

In determining the value of the ore taken by the King Company, 
the court divided the time of the taking into yearly periods, and, with 
one or two exceptions, found the value per ton of the ore extracted 
from the Conkling ground to be the same as the average yearly price 
per ton received by the King Company from the mixed ore of its 
class sold by the King Company during that year. Prior to April, 
1907, the Kearns-Keith Company extracted and stored in drifts and 
levels 659.15 tons of crude or shipping ore and 252.06 tons of concen- 
trâtes. This ore was shipped, assayed, and sold by the King Company 
after April, 1907, and its metallic contents were proved. The King 
Company insists that the metallic contents of ail the ore taken from 
the Conkling mine should hâve been found to be the same as those 
of the K-K shipments, and that on that basis its value should hâve been 
estimated. This contention présents the question, Did the value per 
ton of the K-K shipments mined in 1906 probably more nearly rep- 
resent the value per ton of the shipments mined from Conkling 
ground in the years 1907, 1908, 1909, 1910, 1913, 1914, 1915, and 
1916, respectively, than the average value per ton of the mixed ore 
taken from the Conkling and adjoining ground in the same mine dur- 
ing those years respectively? A thoughtful review of ail the évidence 
upon this subject has led the court to believe that this question must 
be answered in the négative. 

The Conkling Company is discontented with the value of the ore 
found by the court, and insists that it is too low, and that its finding 
should hâve been based, not upon the yearly average price per ton 
obtained for the mixed ore, but upon the highest price per ton re- 
ceived by the King Company during each yearly period from any 
of the ore taken from the mine during such period pursuant to the 
rule that where one knowingly mixes the goods of another with his 
own or fails in his duty to keep them separate, so that the value of 
the former cannot be ascertained, he should suflfer ail the possible 
loss and inconvenience from his breach of duty. The existence and 
beneficence of this rule is conceded, but like other équitable principles 
and rules it must be so apphed to the particular facts of each case, 
if possible, as to work out substantial justice to each of the parties 
to the litigation. If ail the ore in controversy had been taken from 
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that part of Conkling ground easterly of the 135-foot strip, without 
the knowledge of the Conkling Company and without opportunity for 
it to examine the ore and measure the work or the cavity during the 
process of the extraction, it might hâve been just and necessary to 
charge the King Company the highest price it received from any of 
the mixed ore in each year. But the great bulk of the ore came f romi 
the 135-foot strip. The King Company claimed the exclusive owner- 
ship of that strip, and its officers testified that they believed that the 
claim was well founded. In view of the facts that the District Court 
sustained that claim, that the nature of the controversy was such that 
the King Company and its officers cannot be held to hâve been without 
probable cause to believe that its claim might be sound until it was 
otherwise adjudged by this court, and that from July, 1908, under the 
order of the court below, the Conkling Company had the privilège 
and opportunity of examining the ore as it was removed, and of sur- 
veying the cavities from which it was taken, this court is of the opinion 
that the use of the average yearly priées of the mixed ore sold as 
the basis of the estimated value of that taken from the Conkling claim 
is more likely to produce a just and équitable fînding of its value than 
the use of the highest price of any of the mixed ore sold during each 
year. It is therefore unwilling to change the basis of the estimate of 
the value of the ore which the court below adopted. 

Counsel for the Conkling Company also complain that the prices 
received by the King Company for the mixed ore it sold after Jan- 
uary, 1909, were at least $3 per ton less than it could and should hâve 
obtained, and that on that account this court should increase the value 
found below of the Conkling ore taken during that time at least $3 
per ton. The King Company proved without objection that it sold 
the mixed ore it mined after January 1, 1909, under the Heinze con- 
tract, which was made May 21, 1907, and ran for 10 years after Jan- 
uary 21, 1909. It introduced in évidence without objection that con- 
tract, and two preceding contracts dated respectively September 1, 
1903, and June 14, 1907, under which the King Company and its pred- 
ecessor in interest had sold and delivered their ore to the American 
Smelting & Refining Company. Over the objection of the King Com- 
pany the Conkling Company introduced in évidence two contracts of 
the American Smelting & Refining Company, one with Little Bell Con- 
solidated Mining Company dated May 2, 1906, Exhibit No. 110, and 
one with the King Company dated May 25, 1911, Exhibit No. 111, and 
a contract between Wilbert Mining Company and Knight & Warnock, 
dated February 17, 1915, Exhibit No. 115, but neither of thèse three 
exhibits is found in the record in hand. The King Company also in- 
troduced in évidence the testimony of Mr. Howard to the effect that 
he had compared the Wilbert contract with the Heinze contract, and 
that, although there was some différence in the penalties imposed by 
the two contracts, the Wilbert contract yielded $4 or $4.50 per ton 
more to the vendor of the ore than did the Heinze contract on the sale 
of lots of ore described in Exhibits No. 113 and 114, but thèse ex- 
hibits are not in the record. The Wilbert contract was dated February 
17, 1915. The Heinze contract was dated in 1907, more than 7 years 
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earlier. It covered a period of 10 years. There is no évidence before 
Ihis court to show that the market value of the ore was the same or 
approximately the same in 1915 that it was in 1907. There is no évi- 
dence to show the time the Wilbert contract was to run. The record, 
however, contains two time contracts, under which the King Company 
or its predecessor sold its ore prior to the term of the Heinze contract, 
and the latter does not appear to be less favorable to the vendor than 
were the two contracts that preceded it. 

Counsel for the Conkling Company argue that the King Company 
made the Heinze contract to sell its ore for less than its value from the 
fact that it contains an agreement for the sale to Heinze of a large 
amount of the stock of the King Company. But there is no évidence 
that he was buying the stock at a price greater than its value in order 
to get the ore at a price less than its value, and the légal presumption 
is that he agreed to pay a fair price for both. There is, theref ore, no 
évidence hère that the prices obtained under the Heinze contract were 
less than they should hâve been, except the testimony of Mr. Howard 
that Wilbert's contract of 1915 was more favorable to the vendor than 
the Heinze contract of 1907. This is insufficient to warrant an appel- 
late court in changing the finding of the court below, in view of the 
facts that the Heinze contract of 1907 was more favorable to the ven- 
dor than its prior contracts, that more than 7 years intervened between 
the Heinze contract and the contract of Wilbert, that the court below 
had before it for examination and comparison the Little Bell contract, 
the King contract of Mây 25, 1911, and the Wilbert contract, neither 
of which is presented to this court, and that the court below upon a 
view of ail this évidence concluded that the price fixed by the Heinze 
contract represented the fair value of the ore. 

[3] In the accounting, the court below allowed to the King Com- 
pany, as a part of its expansé of extracting, preparing and marketing 
the ore, $22,283.14, which it found to be one-half of the King Com- 
pany's predecessor's expense, and of the interest thereon to May 1, 
1907, in cleaning and extending the Alliance Tunnel and the cross- 
cuts and drifts therefrom in Conkling ground. The King Company 
complains that the court did not allow it the whole of that expense and 
interest thereon, and that it did not also allow it $10,^53.12 more on 
account of the expense and interest thereon of driving certain cross- 
cuts and drifts from the tunnel on account of which no,allowance was 
made. On the other hand, the Conkling Company contends that noth- 
ing should hâve been allowed on account of any of thèse expenses. 

[4] The gênerai rule is that a cotenant in the exclusive possession 
of mining property, who extracts and sells the ore, may charge against 
its proceeds the reasonable and necessary expenses of its extraction 
and marketing. The ore was ail extracted and marketed between Sep- 
tember, 1906, and the year 1917. The expenses of cleaning and 
extending the Alliance tunnel were incurred heween 1901 and 1906. 
The Arthur Iode mining claim lies easterly of the Conkling claim, and 
the parties hereto and their predecessors in interest hâve owned the 
former in the same proportions as they hâve owned the latter from a 
time anterior to 1902. The portai of the Alliance Tunnel is more than. 
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a mile and a half easterly of the east Une of the Arthur daim, and more 
tlian 10,000 f eet distant f rom the stopes in the westerly end of the 
Conkling mine from which the ore in dispute was taken, and none of 
it was ever taken out through that portai. The King Company (in 
fact, its predecessor in interest) was, and it now is, the exclusive owner 
of the land east of the Arthur daim, and prior to the year 1892 it or 
its predecessor ran this tunnel until it reached a point about 90 feet 
east of the easterly line of the Conkling claim near its northeast corner. 
By the year 1902 this tunnel had become caved in places and badly out 
of repair. Thereupon the King Company cleaned it out and drove it 
westerly along near the northerly line of the ConkHng claim, part of 
the way without, but most of the way within, that claim, until it passed 
out of the westerly end thereof whence it was connected by a drift 
irom the tunnel to the Silver Hill shaft and station which are located 
a short distance northwest of the Southwest corner of the Conkling 
claim. Chi January, 1905, this tunnel had reached a point about 135 
feet east of the west line of the Conkling ground. 

The King Company during the year 1906 drove the McKay crosscut 
from that point, which was a few feet south of the north line of the 
Conkling, southerly, nearly at right angles to the course of the tunnel, 
and while so doing it discovered the ore in controversy, in November 
or December, 1906, near the south Une of the Conkling ground. In- 
spired by this discovery, it concealed the ore and the fact, and bought 
for $125,000, in April or May, 1907, the Belmont mining daims, some 
of which adjoin the Conkling on the west and contained a part of the 
body of the ore the King Company had discovered, and on one of which 
the Silver Hill shaft and station is located. It bas used the tunnel to 
approach and to aid it in working the Belmont group of mines, and bas 
used some parts of it to take out some of the Conkling ore. There is 
some ore remaining in the Conkling, but as part of the tunnel is in 
ground owned by the King Company exclusively, the Conkling Com- 
pany has no right to use the tunnel to take that ore out. A large 
quantity of water gathers in and flows in a ditch repaircd and extended 
during the cleaning and extension of the tunnel, and the King Com- 
pany has had and still has the use of this water for its hoilers and for 
household and culinary purposes, and has received for the surplus 
above its needs, between 1900 and 1907, $18,391.55, and between June 
1, 1907, and December 31, 1916, $23,000, in ail $41,391.55 ; but no 
crédit for any of this income has been taken into considération or al- 
lowed to the Conkling as an offset against the expense of cleaning and 
extending the tunnel charged against it. The court below allowed to 
the King Company the entire amount of the expense of driving the 
McKay crosscut and the interest thereon. Should it also hâve allowed 
to it the expense of cleaning and driving the tunnel and the opening 
of the many drifts and crosscuts along its course in Conkling ground, 
from which some, how much we know not, ore was extracted, and 
which expense the King Company daims amounted, with interest, to 
$62.842.43 ? 

It argues that this allowance should be made because this expen- 
(diture resulted in the discovery and the extraction of the Conkling 
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ore. By the same mark it caused the discovery, the purchase, and the 
extraction by the King Company of the ore f rom the Belmont group ; 
and if the Conkling Company is to pay for the tunnel on the ground 
hère urged, why should not the King Company account to it for the 
Belmont ores? It is the reasonable proximate causative, not the re- 
mote and inconsequential, expense of discovering, extracting, and 
marketing ore that is allowable to the tenant who secretly takes the 
common property and appropriâtes to himself his cotenant's share of 
its proceeds. There is testimony in the record that, if the Conkling 
Company had known where the ore was, it would hâve cost it $82,- 
OOO to hâve sunk the requisite shaf t to reach it ; but this is no reason 
why the Conkling Company should pay to its cotenant, who discov- 
ered and appropriated its share of the ore, any more than the reason- 
able approximate expenses of the discovery, extraction, and market- 
ing thereof . 

The tunnel, before it was cleaned and extended, did not produce 
and conduct the volume of water and produce the revenue from that 
source which it has since brought ; nor was it usef ul to the King Com- 
pany as an adit to the ores in the Belmont grôup or in the removal 
thereof. If the Conkling Company were to pay for this cleaning and 
driving, then it should hâve crédit for at least some of the proceeds 
and benefit derived from it by the King Company. The revenue the 
latter has derived from the sale of the surplus water alone, with in- 
terest thereon to May 1, 1907, exceeds ail the expenses of cleaning 
and extending the tunnel and the interest thereon, to say nothing of 
the value of the use of ail the water the King Company needed and the 
benefit of its use of the tunnel for transportation purposes. In the 
opinion of this court none of the expense of cleaning and extending 
the Alliance Tunnel and the drifts, chutes, and crosscuts therefrom 
should hâve been allowed to the King Company in this accounting. 

The King Company urges that it should be allowed what it would 
hâve cost the Conkling Company to hâve sunk a winze from the 500 
to the 700 level, $50 per foot, or $10,750, because the King Company 
took its ore up from the 600 and 700 levels through its Silver King 
shaft, which it had sunk to the 900 level at the expense of $125 per 
foot; but the King Company sunk that shaft on its own ground for 
its own purpose, and in the accounting it was allowed the agreed cost 
of mining and tramming the Conkling ores which the King Company 
took out through that shaft. The Conkling Company has no right to 
the use of that shaft, it owns no interest in it, and there was no er- 
ror in the refusai of the court below to make an additional charge 
against it for the expense of sinking a winze that never was sunk. 

The King Company also insists that, in addition to the stipulated 
cost of mining, milling, etc., the Conkling ore, which was allowed to 
it in the accounting, it should be allowed $18,304.69, which it claims 
is the proportion of the interest from May 1, 1907, to April 1, 1916, 
on thé amount it invested in mine buildings and machinery, that the 
Conkling ore bore to ail the first-class ore the King Company took 
from that mine during that period, and $14,463.24, which it claims is 
the proportion of the interest from May 1, 1907, to April 1, 191C, on 
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the amount it had invested in mill buildings, etc., that the number of 
tons of Conkling concentrâtes bore to the number of tons of concen- 
trâtes derived f rom the entire mine. But there is no proof that thèse 
investments in mine buildings, mill buildings, and machinery were made 
for the purpose of handling the ore f rom the Conkling claim, nor that 
they would not hâve been made, if there had been no discovery of ore 
in the Conkling claim. The Conkling Company has never had, and has 
not now, any title or right of use of thèse buildings or machinery, or of 
any of them. The King Company took the Conkling ore without the 
request or consent of the Conkling Company, it failed to keep it sepa- 
rate or to account for it, it has been allowed in the accounting the stipu- 
lated cost of mining, tramming, and milling, and its claim to be allowed 
a part of the interest upon its investments in addition does not appeal 
to the conscience of a chancellor. 

The conclusion of the whole matter is that the $542,222.58 named 
in the decree should be increased to $570,076.50, by the addition to 
the former amount of the sum of $27,853.92, which is three-fourths 
of $22,283.14, the expense of cleaning and extending the Alliance 
tunnel, plus the interest on that three-fourths from May 1, 1907, to 
March 1, 1918. 

Let the decree be so modified, and, thus modified, let it be affirmed. 



GULF, O. & S. F. RY. CO. v. UNITED STATES.* 

(Circuit Court of Appeals, Fifth Circuit February 6, 1919.) 

No. 3185. 

Master and Servant <S=13 — ^Houss of Service — VioIiAtions. 

Where a rallroad company detained train crews In service more than 
16 hours, it cannot excuse the violation of the Hours of Service Act, on 
the ground of unavoidable casualty, because an accident oecurred at a 
point some distance from division points, where It could hâve sent relief 
crews, for Hours of Service Act, f 3 (Comp. St. § 8679), relleving the car- 
riers In case of casualty, does not relieve from the duty to exercise dili- 
gence to comply with the act. 

In Error to the District Court of the United States for the Southern 
District of Texas ; Waller T. Burns, Judge. 

Action at law by the United States against the Gulf, Colorado & 
Santa Fé Railway Company for penalties for violation of the Hours of 
Service Act. There was a judgment for the United States, and de- 
fendant brings error. Affirmed. 

J. W. Terry and Ballinger Mills, both of Galveston, Tex. (Terry, 
Cavin & Mills, John G. Gregg, and Frank J. Wren, ail of Galveston, 
Tex., on the brief), for plaintiff in error. 

John E. Green, Ù. S. Atty., of Houston, Tex., and Philip J. Doherty, 
Sp. Asst. U. S. Atty., of Washington, D. C. (Roscoe F. Walter, Sp. 
Asst. U. S. Atty., of Washington, D. C., on the brief), for the United 
States. 

^=3For other cases see same topic & KEY-NUMBEB in ail Key-Numbered Digests & lodezes 
255 F. — iS •Certlorart denled 249 U. S. — , 39 Sup. Ct. 493, 63 L. Ed. — . 
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Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

BATTS, Circuit Judge. Suit for penalties was instituted by the 
United States against the Gulf , Colorado & Santa Fé Railway Company 
for violation of Act March 4, 1907 (34 Stat. 1415, c. 2939 [Comp. St. 
§§ 8677-8680]), "to promote the safety of employés and travelers upon 
railroads, by limiting the hours of service of employés thereon." That 
12 employés, constituting two crews, were detained in service more 
than 16 hours is admitted. The défense was that the delays of the trains 
f rom which the excessive service resulted were caused by casualties and 
unavoidable accidents, under circumstances to make applicable section 
3 of the act. The défendant also alleged that the employés were re- 
lieved as soon as the trains reached terminal points, and as soon as 
it was possible to do so. 

Appellee contends that the accident causing the delay of one of the 
trains was not of a character contemplated by section 3 of the act. 
Détermination of this issue is unnecessary. It is évident f rom the tel- 
egrams of the train dispatcher to the crews that it was understood that 
the time lost as the resuit of the accidents could be added to the 16 
hours, and that if the crews were not kept in service beyond this aug- 
mented time, no violation of the law would resuit. Railroad employés 
were doubtless warranted, at the time, by the rulings of the Interstate 
Commerce Commission in assuming this to be the law. 

Section 3 of the a:ct, to the effect "that the provisions of this act shall 
not apply in any case of casualty or unavoidable accident," etc., con- 
strued in connection with the other terms of the act, has heen held in 
cases in which it applies "not to relieve the carrier from the exercise 
of diligence to comply with the gênerai provisions of the act." "It is 
still the duty of the carrier to do ail reasonably within its power to 
limit the hours of service, in accordance with the requirements of the 
law." Atchison, Topeka & Santa Fé Ry. Co. v. United States, 244 U. 
S. 336, 37 Sup. Ct. 635, 61 L. Ed. 1175, Ann. Cas. 1918C, 794. 

In the case from which the quotations are made the train was per- 
mitted to run through a point at which a relief crew could hâve been 
secured, and it is therefore to be diflferentiated from the instant case. 
But the construction of the statute is unequivocal. It does not appear 
that appellant did ail that could reasonably hâve been doné to relieve 
the crew. While there were no terminais between Bellville and Galves- 
ton (the division upon which the delays occurred), it is not made to 
appear that crews could not hâve been sent from one of those points 
to take charge of the trains. During the delays passenger trains from 
both terminais passed the points at which the trains were held. The 
facts do not négative other means of relief. 

Défendant not only fails to show that ail was dotie that could pos- 
sibly hâve been done, but the record makes it clear that it was under- 
stood at the time that this was not required by the law. If the facts 
warrant any character of équitable relief from the penalty, the issue 
is not made by the pleadings. As the case is presented to us, each of 
the train employés was kept in service longer than was permitted by 
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the gênerai provisions of the law, and the évidence furnishes no basis 
for a finding that plaintiff in error did ail that was reasonably prac- 
ticable to prevent this resuit. 
The judgment is affirmed. 



UNITED STATES v. GALVESTON, H. & H. E. CO. 

(Circuit Court of Appeals, Fiftli Circuit. February 8, 1919.) 

No. 3196. 

Raileoads <S=>229 — Safety Appliance Act — Use of Aie Brakes — Running 
OF Tbain. 

The movement by a switch engine of 30 to 50 cars, coupled together, 
some containlng Interstate shipmeiits, for several miles, crossing malii 
Une tracks of several railroads and streets at grade, and for parts of 
the distance over main line traek, altliough in a network of tracks com- 
monly called the city yards, was not a switchlng opération, but ttie run- 
ning of a train and the fallure to connect up the air brakes so it could 
be eontrolled by the engineer constitutes a violation of Safety Appliance 
Act, § 2 (Comp. St. § 8614). 

In Error to the District Court of the United States for the Southern' 
District of Texas ; Waller T. Burns, Jndge. 

Action by the United States against the Galveston, Houston & Hen- 
derson Railroad Company. Judgment for défendant, and the United 
States brings error. Reversed. 

John E. Green, Jr., U. S. Atty., of Houston, Tex., and Roscoe E. 
Walter, Sp. Asst. U. S. Atty., of Washington, D. C, for the United 
States. 

S. W. McMeans and Claude Pollard, both of Houston, Tex. (Baker, 
Botts, Parker & Garwood, of Houston, Tex., John L. Darrouzet, of 
Galveston, Tex., and AlcMeans, Garrison & Pollard, of Houston, Tex., 
on the brief), for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. This was an action for the recovery of 
penalties for alleged violations of the air brake provision of the Safety 
Appliance Act. Act March 2, 1903, c. 976, § 2, 32 Stat. 943 (Comp. 
St. § 8614). The pétition contained four counts, the first of which, 
after setting out the order of the Interstate Commerce Commission, 
promulgated June 6, 1910, and becoming effective Septembei' Ist fol- 
lovi^ing, which had the effect of increasing the minimum number of 
cars whose train brakes must be under the engineer's control to 85 
per cent., alleged that the défendant (défendant in error hère) — 

"on March 28, 1917, operated on its line of railroad one train, to wit, its own 
transfer consisting of 57 cars, drawn by locomotive engine G., H. <& H. No. 1,'5, 
said train belng one operated vcith power or train brakes over a part of a 
highway of Interstate commerce. * » * 

"Plaintiff further allèges that on said date défendant operated sald train as 
aforesaid over its line of railroad, in and about Galveston, in the state of Texas, 

©=»For otber cases see same topic & KEY-NUMBEE in ail Key-Numbered Digests & Indexes 
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within the jurisdiction of thîs court, when none of said cars in sald train had 
their brakes used and operated by the englneer of the locomotive drawiug saici 
train, and when less than 85 per cent, of the cars whlch eoniposed sald train 
had their brakes used and operated or so assembled and connected that tliey 
could be used and operated by the englneer of sald locomotive engine drawlng 
said train." 

The averments of each of the other counts were the same, except 
that they averred the opération on March 29, 1917, March 30, 1917, 
and March 31, 1917, respectively, of trains consisting of 43, 31, and 49 
cars respectively. The évidence adduced showed that each of the 
movements testified to of an engine with the alleged number of cars 
attached was within the area of the strip of land on the northern side 
of Galveston Island, extending eastwardly a distance of about 5 miles 
from a station a short distance east of a bridge Connecting the w^estern 
end of the island with the mainland, over which the trains of several 
railroads pass in going to or from Galveston. That area is traversed 
by a number of city streets and by a multitude of tracks helonging to 
and used by différent railroads and the Galveston Wharf Company, a 
Connecting carrier between the railroads entering Galveston and the 
wharves along the city's water front. Evidence ofïered in support of 
the first count showed the f ollowing state of f acts : 

Defendant's locomotive No. 13, having 57 cars attached, pushed them 
in an easterly direction from what is known as defendant's old west 
yard to the east yard of the Galveston Wharf Company, a distance of 
4 miles. In so doing it crossed at grade a number of the city's streets 
which were open for traffic and were in use, also the main Une tracks 
of several other railroads, over which a number of trains pass daily, 
and used about 400 feet of a track which is the passenger main track 
in daily use for interstate trains of the défendant and two other rail- 
road companies. At another place it used about 100 feet of the de- 
fendant's main line. It passed through two interlocking plants, one at 
Kifty-First street and the other farther east at Thirty-Sixth street, the 
former of which is so constructed that, when a train is using one of the 
tracks within the plant, another train cannot use such track, being pre- 
vented from doing so by a derailing device, while the latter is not equip- 
ped with the device mentioned. In the movement the east-bound main 
track of the Galveston Wharf Company was used for a distance of 
about 1% miles. In making the movement cars were set put at two 
places, 8 cars at one place and 16 cars at another. 

Evidence ofifered in support of the other counts showed similar states 
of fact, the principal diflferences being in the number of cars moved, 
and that the évidence ofïered to support the second count showed that 
the distance moved was about 3.4 miles, and no cars were set out be- 
fore the movement ended; that the évidence ofïered to support the 
third count did not show the exact distance, but disclosed that it was 
several miles, and showed that ail the cars were pushed to where the 
movement stopped, except one, which became defective en route and 
was set out at what was called the middle yard ; and that the évidence 
offered to support the fourth count showed that the distance moved 
was about 3.8 miles, and that cars were set out at two places, 15 cars 
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at thc middle yard and 22 cars on a track of the Galveston Wharf Com- 
pany. 

Each movement was made without having the air coupled up between 
the engine and the cars moved, and none of the cars moved had their 
brakes used and operated by the engineer of the locomotive to which 
the cars were attached. At the times of the movements in question 
the défendant was a common carrier engaged in interstate commerce 
by railroad. Each of the transfers contained interstate freight. The 
engine was known as a switch or yard engine. Its crew was known as 
a yard crew. The movements and the tracks used in tliem were under 
the control of the yardmaster. The speed of each of tlie movements 
was 6 to 8 or 9 miles an hour. There was judgment in favor of the 
défendant pursuant to a verdict which the court directed. 

The record discloses that the action of the court in directing a ver- 
dict in favor of the défendant was the resuit of the conclusion that the 
movements in question were switching movements, and were not within 
the meaning of the provision of the statute making it unlawful for a 
common carrier engaged in interstate commerce by railroad to "run 
any train" in such traffic without having a sufficient number of the 
cars so equipped with power or train brakes that the engineer on the 
locomotive can control the speed of the train "without requiring brake- 
men to use the common hand brake for that purpose." We do not 
think that in any material respect the movements in question were dif- 
férent from those which in two récent cases vi^ere held by the Suprême 
Court to hâve been such train movements as are prohibited and penal- 
ized by the statute. United States v. Erie Railroad Co., 237 U. S. 402, 
35 Sup. Ct. 621, 59 L. Ed. 1019; United States v. Chicago, Burlington 
& Quincy Railroad Co., 237 U. S. 410, 35 Sup. Ct. 634, 59 L. Ed. 1023. 
In the opinion rendered in the first-cited case, the court, in the state- 
ment of the grounds relied on to support the conclusion that the move- 
ments there in question of transfer trains from Jersey City and Wee- 
hawken to Bergen, and vice versa, over tracks of the défendant, were 
not mère switching opérations, but were train movements within the 
meaning of the statute in question, said: 

"As tlie confext shows, a train in the sensé intended consists of an en}.;iiu! 
and cars which liave been assenibled and coupled togerlier for a run or trlp 
along the road. When a train is thiis made up liud is proc.'eedin},' on its jour- 
ney it is within tlie opération of the air brake provision. lîut it is otherwise 
with the various movements in railroad yards whereby cars are assembled 
and coupled into outgoing trains and whereby incoming trains which hâve 
completed their run are broken up. Thèse are not train movements l>ut mère 
switching opérations, and so are not within the air brake provision." United 
States V. Erie R. Co., supra, 237 V. S. 407, 35 Sup. Ct. 624, 59 L. Ed. 1019. 

In speaking in the last-cited case of movements which were held to 
be within the prohibition of the statute, the court said : 

"Aecording to the fair acceptatioji of the term tliey were trains in the 
sensé of the statute. The work in which they were engaged was not shifting 
cars about in a yard or on isolated tracks devoted to switching opérations, 
but mfiving trafflc over a considérable streteh of main line track — one thaï 
was a busy thoroughfare foi- interstate passengers and freight traffic. Every 
condition suggested by the letter and spirit of the air brake provision was 
présent. And not only were thèse trains exposed to the hazards which that 
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provision was întended to avoid <)r minlniize, but unless thelr engineers were 
able readily and quickly to check or control thelr movements they were a. 
serions menace to the safety of other trains wliich tlie statute was equally 
designed to protect. Tiiat tliey carried no eaboose or markers is net ma- 
lerial. If it were, ail freight trains could easlly be put beyond the reach of 
the statute and its remédiai purpose defeated. Neither Is It material that 
the men in charge were designated as yard or swltching crews, for the con- 
troUing test of the statute's application lies in the essential nature of the 
work done rather than in the names applied to those engaged in it." United 
States V. Chicago, Burlington & Quincy R. Co., supra, 237 U. S. page 412, 35 
Sup. et. 635, 59 L. Ed. 1023. 

The engine and cars, the movements of which are in question in the 
instant case, were assembled and coupled together for runs or trips, 
each of a distance of several miles. In those trips they crossed main 
Une tracks of several railroads and streets at grade, and moved over 
stretches of main line track. The movements made were not kept f rom 
being runs or trips along the road by the circumstances that the tracks 
used were part of the network of tracks referred to generally as the 
Galveston yards and that main line tracks were used in only parts of 
the runs. There was no material différence between the unit f ormed by 
the assembling and coupling together of the engine and cars before 
each of the movements began and a train made up for a run to another 
station. It cannot properly be said that the movement throughout con- 
sisted of opérations whereby the previously formed unit was broken 
up. Nothing occurred while either of the movements was in progress 
which was materially différent from what might hâve occurred if the 
movements had been to points beyond the yard limits. A resuit of each 
of the movements was that Interstate freight was carried over an in- 
terstate railway thoroughfare to a point several miles nearer to its ulti- 
mate destination. The fact that there are switching opérations before 
such a movement is completed does not hâve the effect of making the 
entire movement one which does not come within the prohibition of the 
statute. What was done included more than such shifting of cars while 
not controlled by the engineer by power or train brakes as properly 
may be regarded as not f orbidden by the statute. 

For the reasons above indicated, the conclusion is that the court err- 
ed in directing a verdict for the défendant. Because of that error the 
judgment is reversed. 



TJNITED STATES v. GULF, C. & S. F. RY. (30. 

(Circuit Court of Appeals, Fifth Circuit. February 8, 1919.) 

No. 3197. 

In Error to the District Court of the United States for the Southern Dis- 
trict of Texas ; Waller T. Burns, Judge. 

Action by the United States against the Gulf, Colorado & Santa Fé Rail- 
way Company. Judgment for défendant, and the United States brings error. 
Reversed. 

John E. Green, Jr., U. S. Atty., ot Houston, Tex., and Roscoe F. Walter, 
Sp. Asst. U. S. Atty., of Washington, D. C, for the United States. 

J. W. Terry and Ballinger Mills, both of Galveston, Tex. (Terry, Cavin & 



M'GEEW V. BTRD 759 

Mills, of Gai veston, Ter., John 6. Gregg, of Ft. Wortli, Tex., atid Frank J. 
Wren, of Gai veston, Tex., on the brief), for défendant In error. 
Before WALKER and BAOTTS, Circuit Judges, and GRUBB, District Judge. 

WALKER, Circuit Judge. There is no raaterial différence between tlie 
facts of this case and those of the case of United States v. Galveston, Hous- 
ton & Henderson Raiiroad Oo., 255 Fed. 755, C C. A. , in the iJnlted 

States Circuit Court of Appeals, Flfth Circuit, présent term. 

For reasons stated in the opinion rendered in the case clted, the Judgment in 
this case is reversed. 



McGREW V. BTRD.* 
(Circuit Court of Appeals, Eighth Circuit January 15, 1919.) 

No. 5105. 

1, Ejbctment ©=ji>(3) — Necessitt of Pbovino Title. 

It is the settled law of Missouri that in an action of ejectment plaintiff 
must recover on the strength of hls own title, and not on the weakness of 
his adversary's title. 

2, Evidence <s=>342 — Recobds — Copy — Competenct. 

Under Missouri statutes relating to sale of swamp lands by a county, 
providing for issuance in triplicate of certifleate of purchase by the 
register, one to be filed by hira, that on présentation of a copy to the 
receiver and payment he should issue a receipt, on which patent should 
be issued by the county court, a certifled copy of a record of a certlflcate 
from the books of the register is not admissible to prove title in the pur- 
chaser ; there being uo provision for such record, nor authority to convey 
title, except on the receiver's receipt. 
i Ejectment <S=5l09 — TuiAii — Dieection of Verdict. 

Where by the laws of the state a patent of land to a deceased person 
Is absolutely void, and there veas substantial évidence that the patentée 
under whom plaintiff clalmed was dead vvhen the patent issued, it was 
error to direct a verdict for plalntifC. 

In Error to the District Court of the United States for the East- 
ern District of Missouri; David P. Dyer, Judge. 

Action at law by Abraham R. Byrd against Elias Vincent McGrew. 
Judgment for plaintiff, and défendant brings error. Reversed, 

John T. McKay, of Kennett, Mo., for plaintiff in error. 

Robert Burett Oliver, of Cape Girardeau, Mo. (Robert Burett Oli- 
ver, Jr., and Allen Laws Oliver, both of Cape Girardeau, Mo., on 
the brief), for défendant in error. 

Before SANBORN, Circuit Judge, and TRIEBER, District Judge. 

TRIEBER, District Judge. The défendant in error instituted an 
action of ejectment against the plaintiff in error for the possession of 
160 acres of land, claiming to be the owner thereof. The answer, in 
addition to a gênerai déniai, claimed title to the lands in controversy 
as a bona fide purchaser by mesne conveyances, under a patent issued 
by the county of Dunklin, state of Missouri, dated June 22, 1870, to 
William S. Sugg. There was a trial to a jury, and by direction of the 

^=3For otber cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgeets & Indexes 
•Eehearlng denled 257 Fed, 66, 168 C. C. A. 278. 
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court a verdict for the plaintifï was returned. Proper exceptions were 
saved to the action of the court in directing a verdict. 

As the verdict was by direction of the court, the évidence must be 
given the strongest probative eft'ect in favor of the unsuccessful party. 
Evid£nce was introduced tending to estabUsh the f ollowing f acts : 

It was agreed that Dunkhn county was tlie common source of 
title; its title emanating from a grant by the United States to the 
State of Missouri, under the Swamp Land Act of Congress of Sep- 
tember 28, 1850 (9 Stat. 519, c. 84 [Comp. St. §§■ 4958-4960]), and 
the act of the General Assembly of the state of Missouri, entitled "An 
act in relation to swamp lands in the counties of New Madrid, Pem- 
iscot, Mississippi, Scott, Cape Girardeau, Stoddard, Wayne, Ripley, 
Butler and Dunklin," approved March 1, 1855 (Laws Mo. 1855, p. 
154), and amendments thereto enacted in 1857 (Laws Mo. 1856-57, 
p. 271). By the act of 1855 the clerks of the county courts of those 
counties, in which the swamp lands granted to the state were lying, 
were made ex officio registers of swamp lands in their respective coun- 
ties, and the county treasurers ex officio receivers of pubHc moneys 
arising from the proceeds of the sales of such swamp lands. When 
any of said lands were sold, the register was to exécute triphcate 
certificates of the sale, one of which he was to deliver to the purchaser, 
file one in his office, and transmit the other to the state register of lands 
at Jefïerson City. When the certificate of purchase was presented to 
the receiver of public moneys and the purchase money paid, he was to 
issue triplicate receipts, one to be given to the purchaser, one filed in 
his office, and the other to be transmitted to the state register of lands 
at Jefrerson City, whereupon the Governor was to cause a patent for 
the lands to be issued to the purchaser. In the county of Dunklin and 
two other counties named in the act, the county clerks and treasurers 
were not to act as registers and receivers, respectively, but thèse offi- 
ciais were to be elected by the qualified voters of each county. By the 
amendatory act of 1857, the county court of Dunklin county, when sat- 
isfied that full payment had been made, was authorized to issue the 
patent to the purchaser, such patent to be recorded, before delivery, 
in the office of the clerk of the court issuing it, and copies of such rec- 
ords, duly authenticated were to be received as évidence in ail courts 
as fuUy as deeds duly proven and acknowledged and recorded in con- 
formity with the recording laws of the state. 

[1] It is the settled law of the state of Missouri, as in practicaJly 
ail other states, that in an action of ejectment the plaintifï must re- 
cover on the strength of his own title, and not on the weakness of 
his adversary's title. Large v. Fisher, 49 Mo. 307; Parker v. Cas- 
singham, 130 Mo. 348, 32 S. W. 487; Creech v. Childers, 156 Mo. 338, 
56 S. W. 1106; Carter v. Macv, 239 Mo. loc. cit. 524, 144 S. W. 107; 
Martin v. Kitchen, 195 Mo. 477, 93 S. W. 780. 

[2] To establish his title, the plaintifï introduced a certifîed cop}' 
of a certificate from the register of lands of Dunklin county, dated 
December 27, 1860, which certified that William Pruett had pur- 
chased certain lands described, among which the lands in controversy 
are included, and had made full payment therefor. It was certified 
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as being a true copy, "as the same appears in Patent Register No. 2, 
page 20." Objection to the introduction of this certifiée! copy was 
made by the défendant, and, the objection having been overruled, an 
exception was saved, and this is assigned as one of the errors. 

The plaintiff then introduced in évidence the original patent to 
William Pruett, executed by the presiding judge of the county court 
of Dunklin county on August 20, 1867. This patent was recorded, 
before delivery in the office of the county clerk, as required by the 
act of 1857, but was never recorded in the office of the recorder of 
deeds, as required by the gênerai statute of the state. Objection to 
the introduction of this deed was made, and, the objection being 
overruled, an excej)tion was saved. The plaintiff also introduced évi- 
dence tending to establish his claim of title by mesne conveyances 
f rom the owners of the William Pruett title. 

The défendant introduced évidence of a deed by Dunklin county 
for thèse lands, to one William S. vSugg, dated June 22, 1870, and 
a chain of conveyances of that title to him. He also introduced sub- 
stantial évidence, tending to prove that William Pruett, under whom 
plaintiff claims, had died some time before the patent was issued to 
him. The plaintiff, in rebuttal, introduced évidence tending to show 
that Pruett was living at that time. 

The certified copy of the register's certificate of purchase by Wil- 
liam Pruett was clearly inadmissible, as there is no statute of the 
State requiring such a record to be kept. The statute provided that 
one of the original certificates of purchase was to be kept in the reg- 
ister's office, but no provision is made by this or any other statute 
of the state of Missouri, to which our attention bas been called, requir- 
ing such certificates to be recorded in a book or record. Nall v. Con- 
over, 223 Mo. 477, 122 S. W. 1039; Whitman v. Giesing, 224 Mo. 
600, 123 S. W. 10.S2 ; Charnberlayne on Modem Law of Evidence, 
§ 1693. 

Another ground upon which the objection to the introduction of this 
certificate should hâve been sustained is that, under the statute, the 
certificate of the register merely establishes that application for the 
purchase bas been made. The purchase money could only be paid to 
and received by the receiver. A person may apply to the register to 
purchase the lands, but until the purchase money had been paid to 
the receiver, and receipts therefor issued in triplicate, no patent 
could be issued by the county court. The objection to the intro- 
duction of this certified copy of the register's certificate should bave 
been sustained. 

[3] Did the court err in directing a verdict for the plaintiff? Un- 
der the laws of Missouri, as construed by its Suprême Court, a deed 
or patent to a deceased person is absolutely void. CoUins v. Bran- 
nin, 1 Mo. 540; Thomas v. Wyatt, 25 Mo. 24, 69 Am. Dec. 446; Nor- 
fleet V. Russell, 64 Mo. 176; Bartlett v. Rrown, 121 Mo. 353, 25 S. 
W. 1108; Martin v. Kitchen, 195 Mo. 477, 93 S. W. 780; Carter v. 
Macy, 239 Mo. 518, 144 S. W. 107. And this is the rule recognized 
generally. Galt v. Galloway, 29 U. S. (4 Pet.) 345, 7 h. Ed. 876; 
McDonald v. Smalley, 31 U. S. (6 Pet.) 261, 8 L. Ed. 391; Galloway 
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V. Finley, 37 U. S. (12 Pet.) 264, 297, 9 L. Ed. 1079; Neal v. Nelson. 
117 N. C. 393, 23 S. Ë. 428, 53 Am. St. Rep. 590. As there was sub- 
stantial évidence to warrant a finding by the jury that William Pruett 
the grantee of the plaintifï, and under whom plaintiff claims title, was, 
at the time the patent was issued by the county court, dead, the court 
erred in refusing to submit the case to the jury under proper instruc- 
tions on that issue. 

Other errors hâve been assigned ; but, as they may not arise on the 
next trial, we do not deem it necessary to pass on them. 

For the errors indicated, the judgment is reversed, with directions 
to grant a new trial. 



GRE.\T NORTHEEN PAO. S. S. CO. v. RAINIBE BREWING CO.» 

(Circuit Court of Appeals, Ninth Circuit. February 24, 1019.) 

No. 3120. 

1. Intoxicatino Liquors iS=»138 — Interstate Shipment — Labeling Pack- 

age "CONSI&NEE." 

"Consignée," in Çrlminal Code, § 240 (Comp. St g 10410), declarlng It an 
offense to shlp intb a state a pacltage of liquors unless labeled. to show 
the name of the consignée, not l>eing deflned, must be assumed to be used 
In its ordinary commercial and légal signiflcance, and so to mean the one 
to whom the carrier raay lawfully make delivery In accordance wlth Ita 
contract of carrlage. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Consignée.] 

2. Intoxicating Liquoks <g=>138 — Interstate Shipment — Offenses. 

In View of Rem. Code Wash. 1915, § 6262^ — 15, authorlzlng a person to 
brlng into the state two quarts of whisky or a dozen quarts of béer, first 
obtalning a permit glvlng hls name, which shall be afflxed to the pacliage, 
and requirlng the carrier before dellvering the paclîage to cancel the per- 
mit, and section 6262-^18, mailing It unlawful for a carrier to brlng llq- 
uor into the state otherwlse tban permltted by the statute, It would be a 
crime, both under such statute and Çrlminal Code, § 240 (Comp. St. g 
10410), for a carrier to dellver to a transfer company named as con- 
signée In the blU of ladlng, a carload of liquor made up of pacliages bear- 
ing permlts so issued to indlvidnals. 

3. Cabbiebs <S=35 — ^Inteestatk Siiipmbnt — Intoxicating Liquor — Rates 

Becovebable. 

Where It would be a crime for carrier to dellver to transfer company 
named in bill of iading as consignée, a carload of Uquor shlpped Int» 
Washington, and made up of numerous pacliagcs for varions Indivlduals, 
bearing their permits therefor, carrier could brcalt up the shipment Into 
individual consignments, deliver cach package to the person indicated by 
permit, and recover of shlpper the tariff rate for less than carload ship- 
ment, though contract was for carload shipment rate; It being required 
to collect the rate applicable to the transporta tlon fumlshed. 

In Error to the 'District Court of the United States for the North- 
ern Division of the Western District of Washington; Edward E. 
Cushman, Judge. 

Action by the Great Northern Pacific Steamship Company against 
the Rainier Brewing Company. Judgment of dismissal, and plEÙntifif 
brings error. Reversed and remanded. 

^:s>FoT otlier cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
•Rehearlng denled May 12, 1919. 
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Carey & Kerr and Charles A. Hart, ail of Portland, Or., and F. G. 
Dorety, of Seattle, Wash., for plaintifï in error. 

S. J. Wettrick, of Seattle, Wash., for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. It is provided, among other things, hy the 
statutes of the state of Washington (section 6262 — 15, Remington's 
Codes and Statutes of 1915), that any person, desiring to ship or trans- 
port a certain prescribed quantity of any intoxicating liquor into any 
county of that state, shall appear before the county auditor and make 
a sworn statement showing, among other things, his name, that he is 
over 21 years of âge, and the name and address of the person, firm, or 
corporation from whom the shipment is to be made, upon which state- 
ment the auditor is authorized to issue a permit to such appHcant to 
ship or transport such limlted quantity of liquor. Such permit the 
statute requires to be attached to and plainly affixed in a conspicuous 
place to the package or parcel containing the liquor, and when so affix- 
ed "shall authorize any railroad company, express company, transpor- 
tation company, common carrier, or any person, firm or corporation 
operating any boat, launch or vehicle for the transportation of goods, 
wares and mechandise within the state of Washington, to transportj 
ship or carry not to exceed one-half gallon of intoxicating liquor other 
than boer, or twelve quarts or twenty-four pints of béer" ; and it fur- 
ther déclares that "any person so transporting such intoxicating liquor 
shall, before the delivery of such package or parcel of intoxicating 
liquor, cancel said permit and so deface the same that it cannot be 
used again." 

Section 6262 — 18 of the same statutes makes it unlawful for any 
carrier to bring any liquor into the state except such as is expressly 
permitted by the statute, and section 6262 — 20 prohibits ail carriers 
from making any such transportation within the state unless the pack- 
age or parcel is plainly marked with the words : "This Package Con- 
tains Intoxicating Liquor." 

The complaint in the action which was brought in the court below by 
the plaintiff in error to recover an alleged balance claimed to be due 
for the transportation and delivery of certain béer, together with the 
other pleadings, shows, among other things, that plaintiff was a com- 
mon carrier by water, operating beats between San Francisco and 
Flavel, Or. ; that at Flavel it connected with the rail line of the Spo- 
kane, Portland & Seattle Railway Company, which at Portland con- 
nected with the line of the Northern Pacific Company to iSeattle and 
elsewhere; that the steamship company had joined with the rail lines 
in making through rates from San Francisco to Seattle, thus bringing 
the transportation in question under Interstate Commerce Act Feb. 4, 
1887, c. 104, 24 Stat. 379; that in May, 1917, the défendant brewing 
company delivered to the steamship company at San Francisco two 
shipments of béer for transportation by the steamship company and 
its rail connections to Seattle; that the shipments were billed as car- 
load shipments and were consigned to the American Transfer Com- 
pany; that each shipment consisted of a large numher of indiv.'dual 
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cases or packages of bottled béer, each package containing not more 
than the quantity allowed to be importée! into the state of Washington 
by an individual ; that each package had affixed to it the permit re- 
quired by the statute of that state ; that the f reight charges demanded 
and paid at the time of making the shipment were based on the car- 
load rate and amounted to $425.57; that when the shipments were re- 
ceived by the rail carriers they concluded that the béer coiild not be 
transported into the state of Washington in carload lots and delivery 
made to a transfer company; that the two shipments were thereupon 
broken up into individual consignments, and each of the packages in- 
cluded in the two cars was thereafter handled to destination as a less 
than carload shipment, and delivered to the person indicated by the 
permit affixed to the package ; that according to the diily filed and 
published tarifïs the cha.rges for the transportation of the packages of 
laeer in less than carload shipments amounted to $2,041.54; and, giving 
défendant company crédit for the $425.57 paid at the time of making 
the shipment, the plaintifï carrier claimed and asked judgment for the 
balance of $1,615.97. 

The court below dismissed the action, and the présent writ of error 
was sued out to review its judgment. 

Section 240 of the fédéral Code (Act March 4, 1909, c. 321, 35 Stat. 
1137 [Comp. St. § 10410]) provides, among other things, as follows: 

"Whoever shall knowiugly slîip * * * froiu oiie state * * • into 
aiiy other state * * * any package of or package coiitaining any * » * 
intoxicating llquor of any klnd, unless sueli package lie so lul>eled on the ont- 
slde cover as to plainly show the name of the consignée, the nature of Its 
contents, 'and the quantity contained tliereln, shall be fiued not more than 
$5,000. » * *" 

[1,2] There being no définition of the word "consignée" contained 
in that act, it must be assumed, as was held in United States v. Eighty- 
Seven Barrels, etc., of Wine (D. C.) 180 Fed. 215, that "Congress used 
it in its ordinary commercial and légal signification," and which plainly 
means (page 220) "that person or corporation to whom the carrier 
may lawfully make delivery of the consigned goods in accordance with 
its contract of carriage." In the instant case the carrier could not law- 
fully make delivery of either of the two carloads of béer shipped to 
the consignée named in the respective bills of lading — the transfer com- 
pany — by reason of the prohibitive provisions of the statutes of the 
state of Washington that hâve been referred to. To bave done so 
would therefore bave been a crime, not only under the statute of that 
state, but under section 240 of the fédéral Criminal Code as well. 

[3] It is well sottled that an Interstate carrier must coUect the tarifï 
rates applicable to the transportation furnished as fixed by law, no 
matter what may hâve been the terms or compensation agreed upon by 
it and the shipper. Texas & Pacific Railway v. Mugg, 202 U. S. 242, 
26 Sup. Ct. 628, 50 L. Ed. 1011. And while the plaintifï was author- 
ized to carry the béer hère in question into the state of Washington, 
it did so subject to the requirements of the laws of that state, which, 
as bas been seen, prohibited its delivery in bulk to the consignée, or 
in any other manner than by the individual package to the individual 
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authorized by the state statutes to receive it, taking care to first cancel 
and deface the permit thereto attached. Clark Distilling Co. v. AVest- 
ern Maryland Railway Co. and State of West Virginia, Clark Distilling 
Co. V. American Express Co. and State of West Virginia, 242 U. S. 
311, 37 Sup. Ct. 180, 61 h. Ed. 326, L. R. A. 1917B, 1218, Ann. Cas. 
1917B, 845. 

We therefore think it clear that for the services thus required of 
and performed hy the carrier in the présent case it was legally entitled 
to recover the legally established rates therefor, and that, accordingly, 
the judgment below must be, and hereby is, reversed, and the case re- 
manded for further proceedings in accordance with the views above 
expressed. 



MEYERS V. PRATT et al. 

(Circuit Court of Appeals, Nintli Circuit. February 3, 1919.) 

No. .3160. 

Mines and Minerals <S=59 — Conflicti?{g Claims — Minerai, and Agricul- 

TUEAL EnTRIES. 

Discovery of a few colors of gold in a stream ou publie land occupiea 
by an entrynian, and which is more valuable for agriculture than for 
minerai, will not sustain a mining location, as against the prior agri- 
cultural entry. 

Appeal from the District Court of the United States for the First 
Division of the District of Alaska ; Robert W. Jennings, Judge. 

Suit in equity hy Grâce Meyers against Merritt Pratt and the Juneau 
Dairy, a copartnership composed of L,. H. Smith and William Ault- 
miller. Decree for défendants, and complainant appeals. Afifrrmed. 

John H. Cobb, of Juneau, Alaska, for appellant. 
J. A. Hellenthal and Simon Hellenthal, both of Juneau, Alaska, for 
appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The appellant, as plaintiff in the court below^, 
brought this suit, alleging her possession and ownership of three cer- 
tain placer mining claims about eight miles northwest of the town of 
Juneau, Alaska, called Jim D., Jim M., and Jim O'D., respectively, con- 
taining an area of about 60 acres, and alleging that the défendants to 
the suit asserted some claim thereto while having no right, title, or in- 
terest therein, and asking that they be required to set forth the nature 
of their claim and that the plaintiff's title to the property be quieted. 

The answer of the défendant Pratt put in issue both the alleged own- 
ership and possession of the plaintiiï, and alleged his own owner- 
ship and possession of ail of the land described in the amended com- 
plaint, by virtue of an entry made by him under sanction of the govern- 
ment of the United States long prior to the time of the placer locations 
under which the plaintifï asserts title, and the answer of the other de- 

^=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 



766 255 FEDERAL REPORTER 

fendants alleged the ownership and possession by the défendant L. H. 
Smith of a specifically descrihed portion of the premises claimed by 
the plaintifï. The suit, therefore, was one simply to quiet the plain- 
tiff's alleged title, and was not brought in aid of any proceeding in the 
United States Land Office. 

The act of Congress, entitled "An act to provide for the entry of 
agricultural lands within forest reserves," of June 11, 1906 (34 Stat. 
233, c. 3074), authorized the Secretary of Agriculture, in his discrétion, 
to examine and ascertain as to the location and extent of lands with- 
in permanent or temporary forest reserves (with certain exceptions not 
hère pertinent) which are chiefly valuable for agriculture, and which in 
his opinion might be occupied for agricultural purposes without in jury 
to the forest reserves, and which are not needed for public purposes, 
and to list and describe the samè by metes and bounds, or otherwise, 
and file the lists and descriptions with the Secretary of the Intei-ior, 
with the request that the said lands be opened to entry in accordance 
with the provisions of the homestead laws and of that act. 

The act further provided that upon the filing of any such list or 
description the Secretary of the Interior should déclare the said lands 
open to homestead settlement and entry in tracts not exceeding 160 
acres in area and not exceeding one mile in length, at the expiration 
of 60 days from the filing of the list in the land office of the district 
within which the lands are located, during which period the said list or 
description should be prominently posted in the land office and adver- 
tised for a period of not less than 4 weeks in one newspaper of gênerai 
circulation published in the county in which the lands are situated : 

"Provided, that any settler actually oecupying and in good faith clalming 
such lands for agricultural purposes prier to January flrst, nineteen hun- 
dred and six, and who shall not hâve nbandoned the sarae, and the person, 
if quallfled to make a homestead entry, upon vfhose application the land 
proposed to be entered was examined and listed, shall, each in the order nam- 
€d, hâve a préférence right of settlement and entry," etc. 

The court below found as facts that the property described in the 
complaint is, and ever since February 16, 1909, has been situated with- 
in the boundaries of the Tongass National Forest as the same was 
created and established by executive proclamation of that date issued 
under authority of the act of Congress approved March 3, 1891 ; that 
on the 29th day of June, 1915, and the 5th day of August, 1915, de- 
fendants Lee H. Smith and Merritt S. Pratt, respectively, made appli- 
cation to the Secretary of Agriculture, as provided by the act above 
mentioned, for the examination and listing with the Department of the 
Interior of the lands in question, with the bona fide désire and intent on 
their part of procuring the same to be restored to the public domain 
and opened for homestead entry, with the preferential rights in them- 
selves, specified in the statute ; that a similar application was subse- 
quently, to wit, on August 10, 1916, made by the plaintifï for the same 
land described in Pratt's application, and that the plaintifï was informed 
by the Department of Agriculture that "since two applications for the 
same area cannot remain of record, the préférence must be given to the 
prior application," and that her application was, accordingly, canceled ; 
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that as soon as practicable after the receipt by the Department of 
Agriculture of the applications of the défendants, that department caus- 
ée an examination of the status and character of the lands so applied 
for to be duly made, as to whether or not the said lands should be re- 
ste red to the public domain and made subject to homestead entry ; that 
pending the détermination of that question "spécial use" permits were 
issued by the Department of Agriculture to the défendants, authoriz- 
ing them to enter upon, use, and occupy the tracts of land so respective- 
ly applied for, for purposes of agriculture, grazing, and résidence ; that 
under the permits and preferential rights they entered upon the tracts 
so respectively applied for, improved the same by the building thereon 
of valuable houses, and hâve continuously used the same for grazing, 
dairying, and residential purposes, paying to the government rent there- 
for in the amounts required by law and the régulations of the Depart- 
ment; that on September 22, 1916, the said lands so applied for by the 
défendants were, as tlie resuit of such examination, duly and regularly 
listed with the Secretary of the Interior as being subject to homestead 
entry, and that the défendants possess and claim, and at ail of the times 
mentioned hâve possessed and claimed, the same as agricultural lands ; 
that after the plaintiff had made her aforesaid application of August 
10, 1916, she discovered in the beds of the water courses flowing from 
the mountains back of the said property a few colors of gold, where- 
upon she made the mining locations that form tlie basis of her suit. 

The court further found as facts, in effect, that the land in contro- 
versy is not minerai, but agricultural, land, and accordingly entered 
judgment dismissing the complaint, with costs in favor of the défend- 
ants. 

To the contention, on the part of the appellant, that the findings of 
f act are not supported by the évidence, we hâve given careful considér- 
ation, and find in the record abundant évidence to sustain them. Re- 
ferring to the case of Steele v. Tanana Mines, 148 Fed. 678, 78 C. C. 
A. 412, we think nothing more need be said to show that the judgment 
must be affirmed. 

It is so ordered. 
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SLATEE, Public Adm'r of City of St. Louis, Mo., v. THOMPSON et al. 

(Circuit Court of Appeals, Eighth Circuit. January 13, 1919.) 

No. 5222. 

1. ExECUTOES AND Administbatoes <S=>518(1) — Property Subject 10 Admin- 

istration. 

Where the property of a testator has been vested In the devisee by the 
probate court of the state where testât or resided and where the wlll was 
probated, a part of the proiierty situated In anotlier state cannot be sub- 
jected to further administration proceedings thereln. 

2. EXECUTOBS AND ADMINISTRATORS (S=335(20) — ^Ptjblic Administratoes — Ef- 

FECT OF REMOVAL FROM OpFICE. 

A public adniinistrator, after hls removal from office, has no interest 
In an estate of whieh he has taken cliarge whlch will support an appeal 
by hiin in a pendlug suit. 

Appeal from the District Court of the United States for the Eastern 
District of Missouri; David P. Dyer, Judge. 

Suit in equity by Morgan Jones, W. B. Thompson, and others against 
the Missouri-Edison Electric Company and others. Frank M. Slater, 
as Public Administrator of the City of St. Louis, appeals from an order 
denying his pétition for intervention. On motion by appellees to dis- 
miss appeal, and on motion of James P. Newell, Public Administrator 
of the City of St. Louis, Mo., to be substituted as appellant. Motion 
to be substituted denied, and motion to dismiss appeal sustained. 

Wells H. Blodgett, George B. Webster, Henry W. Blodgett, and 
Walter N. Fisher, ail of St. Louis, Mo., for appellant. 

Daniel G. Taylor, Jacob Chasnofï, and George C. Willson, ail of St. 
Louis, Mo., for appellees. 

Before SANBORN, Circuit Judge, and TRIEBER, District Judge. 

TRIEBER, District Judge. [1] The first motion is .--xde by Théo- 
dore Rassieur, as administrator de bonis non cum testainento annexo 
of the estate of Eleneious Smith, Anna E. Bomar, and Douglas W. 
Robert, appellees, to dismiss the appeal of Frank M. Slater, public 
administrator of the city of St. Louis, as administrator of D. T. Bo- 
mar. Bomar's estate had been vested in the devisee under the will by 
the proper court of the state of Texas having probate jurisdiction of 
the estate, where the testator resided at the time of his death and where 
the will had been probated, before Slater as public administiator of 
the city of St. Louis, had attempted to take charge of that portion of 
the estate which was in the city of St. Louis, and before he was ap- 
pointed administrator de bonis non cum testamento annexo. There 
was therefore no estate in the state of Missouri to be administered 
when Slater attempted to take possession of it. Morton v. Hatch, 54 
Mo. 408; Richardson v. Busch, 198 Mo. 174, 95 S- W. 894, 115 Am. 
St. Rep. 472. 

[2] Again, Slater was appointed by virtue of his office as public 
administrator, without any other bond except his officiai bond. On 

:g;::=For other cases see same topic & KBY-NUMBBR in aU Key-Numbered Digests & Indexes 
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June 25, 1918, he was removed as public administrator and as admin- 
istrator of this estate. He has had and has therefore no interest what- 
ever in the estate and no further right to act therein. California v. 
San Pablo & Tulare R. Co., 149 U. S. 308, 314, 13 Sup. Ct. 876, 37 
L. Ed. 747; Kimball v. Kimball, 174 U. S. 158, 161, 19 Sup. Ct. 639, 
43 L. Ed. 932; Tyler v. Judges of Court of Registration, 179 U. S. 
405, 408, 21 Sup. Ct. 206, 45 L. Ed. 252 ; Keeley v. Ophir Hill Con- 
solidated Mining Co., 169 Fed. 601, 605, 95 C. C. A. 99. 

As Slater, before he was discharged as public administrator and as 
administrator of this estate, had no right to take charge of any part 
of it in the city of St. Louis, his successor as public administrator 
James P. Newell, has no right to or interest in it, and his motion to 
be substituted for Slater in this suit must be denied, and the motion 
of Mr. Rassieur and others to dismiss the appeal of Slater herein must 
be granted. Let orders be entered accordingly. 



HENRY V. CITY OF LOS ANGELES. 

(Circuit Court of Appeals, Ninth Circuit. February 10, 1919.) 

No. 3108. 

1. Patents iS=:o.32S — Infrisgement — Water Wiieel Governob. 

The Ijyiulou p.'itent, No. 695,220, for an electro-meclianical water wheel 
governor, designed to regulate the speed of ttie water wheel by maln- 
taininj; a constant flow in the pipe Une, by using a by-pass normally kept 
in hHlf-oi)en position, through whieh water wastes, construed, and held 
not Infringed. 

2. Patexts «S^ITS — CoNSTRrcTioN OF CLAiits— "Means." 

The général terra "ineans," used in a patent elaim, will not Include 
ail nieans which can perfonn the saine func-tion, but only those which 
are shown in the patent and tlieir mechanical e<iuivalents. 

[Ed. Note. — For other définitions, see Words and Plirases, First and 
Second Séries, Meaus.] 

3. Patents ®3=>167(1) — Scope — Limitation bt Ciatms. 

nie scope of every patent is linilted to the invention descrlbed in the 
clalnis, read in the light of the spccitteation. 

4. Patents <s=3l65 — Construction — Papep. P.\tents. 

A ])atont for a device which has never frone into actual use may prop- 
erly be limited to what is plainly shown and distinctly clainied. 

Appeal f rom the District Court of the United States for the Southern 
Division of the Southern District of Cahfornia ; Oscar A. Trippet, 
Judge. 

Suit in equity by George J. Henry, Jr., against the City of Los An- 
geles. Decree for défendant, and complainant appeals. Affirmed. 

For opinion below, see 230 Fed. 457. 

Raymond Ives Blakeslee, of Los Angeles, Cal., for appellant. 
Albert Lee Stephens, City Atty., of Los Angeles, Cal., and Frederick 

5. Lyon, Sp. Counsel, of Los Angeles, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

(g^^^For other cases see same topic &. KEY-NUMBER in ail Key-Numbered Digests & Indexes 
255 F.— 49 
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HÙNT, Circuit Judge. This îs an appeal from a decree dismissing 
the complaint of appellant, Henry, upon the ground that the Lyndon 
patent, No. 695,220, issued March 11, 1902, hère involved, was not in- 
fringed. 

The patent describes the invention generally as improvements in 
electro-mechanical water wheel governors. In his spécifications the 
inventer sets forth that governors used to regulate the water supply to 
the water wheel in gênerai operate only to open or close the water 
wheel gâte, thereby allowing of the admission of a greater or less 
supply of water. He continues : 

"Now, the flrst effect of such opening or closing of the gâte, owing to the 
inertia of the water, is always the opposite to that which it is desired to 
bring about — i. e., the opening of the gâte operating to momentarily cause 
less velocity of water at the wheel, owins to the great orifice the water bas 
to flow throLigh, and, vice versa, the closing of the gâte operating to momen- 
tarily cause an increase of velocity, owing to the contraction of the orifice." 

To overcome thèse opposite effects, the patentée provides a by-pass 
inserted into the penstock or flume at a point near the water gâte and 
a gâte in the by-pass controlled by the same governing mechanism that 
Controls the water gâte and operating to allow a greater or less flow 
through the by-pass, according as the water gâte is being closed or 
opened. Other principal features enumerated in the spécifications "re- 
late to means for preventing excessive action of the governor," and to 
the control of the governor by a dynamo driven by the water wheel. 

[1] The use of electric governors for water wheels was old in the 
art, as were the uses of mechanical governors ; but the appellant con- 
tends that prior to the coming of Lyndon into the field there prevailed 
in the electro-mechanical water wheel art an absolute want of sensi- 
tive and accurate speed governing — that is, the governing of the gener- 
ating apparatus driven hy water power — and that often there were 
fluctuations of wide extrêmes occurring in the supply of electrical 
energy produced by any electro-mechanical generating unit. Obvious- 
ly it is désirable to retain a constant speed in the use of power re- 
quired from a water wheel, and inventors hâve sought to maintain a 
balance or equilibrium between the power of the water projected upon 
the buckets or blades of the water wheel and mechanical power being 
taken from the water wheel. 

Appellant says that Lyndon pointed the way to securing in a water 
wheel governor the automatic return of the controller to normal posi- 
tion to interrupt the governing action before it had overrun, or the 
introduction of means such that the governor, when in the act of mov- 
ing the water ga^e to a new position, would be prevented from mov- 
ing the gâte "a little toc far and then later moving it back a little far- 
ther than necessary." 

The claims which appellant quotes as bearing upon the hreadth and 
import of the invention are as f ollows : 

3. In a water wheel governor, the combination with a water gâte operating 
shaft, and means for operating same in either direction to govern the water 
wheel, of a controller for said operating means, responsive to changes of 
speed of the water wheel, a returning device for said controller provided 
with a clutch connection to said operating shaft, and means, actuated by 
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saîd controller on movement thereof from normal position to engage sald 
clutch with the said shaft, so as to cause the return of the controller to nor- 
mal position and interrupt the goveming action before it bas overrun the 
proper amount, substantially as for the pnrpose set forth. 

4. In a water wheel governor, the comblnation with a water gâte operating 
shaft, a driving shaft and reversing clutch gear, adapted to turn the water 
gâte operating shaft in either direction, a controller, responsive to changes of 
spfied of the water wheel and controlling such reversing gear, and a returning 
device for said controller provided with aetuating means controUed by said 
controlling means to return the controller to inoperative position, so as to 
prevent excessive movement of the governor. 

6. In a water wheel governor, the combination with means for operating 
the waler gâte In either direction, a by-pass for the water wheel, and a valve 
controlling said by-pass, of means connected to the water gâte operating means 
aud operating the by-pass valve Inversely to the opération of the water gâte. 

7. In a water wheel governor, the comblnation with means for operating 
the water gâte in either direction from normal position, a by-pass for the 
water wheel, and a valve for such by-pass, of means connected to fiie water 
gâte operating means and adapted to operate the by-pass valve from normal 
position in either direction, so as to control such valve Inversely to the con- 
trol of the water gâte, during the governing action of the water gâte, and 
means for returning the by-pass valve to normal position on completion of 
governing movement of the water gâte operating means. 

8. In a water wheel governor, the combination with a shaft for operating 
the water gâte in either direction from normal position, a by-pass for the 
water wheel and a valve for such by-pass normally held In partly open 
position, of an operating device for said valve provided with means for re- 
turning the valve to normal position, a clutch, adapted to connect sald 
operating device for the by-pass valve with the water gâte operating shaft to 
control the by-pass valve inversely to the water gâte, reversing means for 
operating the water gâte operating shaft in either direction, a controller, re- 
sponsive to the speed of the water wheel and controlling sald reversing means, 
and means operated by said controller to bring the aforesaid clutch into opéra- 
tion and to release said clutch when the governing action is efEected. 

It is contended that the by-pass combination is broadly and basicly 
claimed in claims 6, 7, and 8 of the patent, and the combination pre- 
venting overrunning is broadly claimed in claims 3 and 4, and that the 
structures used by the appellee contain and utilize the substance of the 
invention within the meaning of the leading and controlling décisions 
under the patent law. Stating the contentions more concretely, they 
are, that the relation between the by-pass valve and the water gâte was 
new with L,yndon, as also were the relations between the features pre- 
venting overrunning of the governor. 

The whole problem of speed control and use of electro motive force 
in water wheel engines appears to he complex. To explain in détail 
the many features involved in this case would require very lengthy 
statements of the évidence. We shall therefore attempt no more than 
to refer to the more important points upon which our judgment is 
founded. 

Lyndon's device contains the f ollowing essential éléments : A speed- 
sensitive device, comprising a dynamo and connected parts, is connect- 
ed by mechanical means to the prime mover, and therefore varies in 
speed responsive to variations in the prime mover. Variations in speed 
of the speed-sensitive device produce a change in degree of magnetiza- 
tion of a solenoid, which results in the movement of the solenoid core, 
which movement produces certain electrical contacts, the closure of 
which serves to energize certain magnets, the energizing of which serves 
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to set in opération a train of movements intended to bring about a rég- 
ulation or control in opération of the speed of the prime mover. Lyn- 
don also discloses what is called a by-pass and by-pass valve intended 
to move inversely to the movement of the main gâte; the purpose 
being to minimize the rate of change in the velocity of the water in 
the main conduit flowing to the prime mover and eliminating variations 
of pressure in the same during the period of governing. 

Figure 1 is a perspective view of Lyndon's governor; Figure 2, a 
plan view showing certain detailed parts; Figure 6 illustrâtes in dé- 
tail a part of the controlling device : 
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It îs plain that if a prime mover is operating, for example, at half 
load, and there cornes a sudden demand for full load, the water for the 
increased demand will not be présent at or near the prime mover un- 
less some spécial provision is made for supplying it at that point ; fur- 
thermore, if the prime mover is operating at full load, and there is a 
sudden rejection of one-half the load, and the necessity of closing the 
gâte to a corresponding amount, the excess water must be taken care 
of in one way or another, because the velocity in the main conduit can- 
not be instantaneously arrested without danger of a serious increase in 
pressure. To overcome thèse troubles, Lyndon places in a by-pass just 
back of the main gâte a by-pass valve normally held in half-open po- 
sition. Experts testified in effect that the water which flows along the 
main conduit then goes partly to the wheel and partly through the 
paîtly open by-pass. In case of sudden demand from half load to full 
load, enough water will be available in the conduit itself, and it will 
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be only necessary, in order to make it available, for the wheel to close, 
or partially close, the by-pass valve, thereby preventing the water from 
wasting through the by-pass and tuming it to the wheel ; and, on the 
other hand, in case of a sudden change from fuU to half load, the ex- 
cess water which is going along the main conduit may be disposed of 
by simply opening the by-pass valve wider, thereby allowing the ex- 
cess water to waste through the by-pass, while the reduced amount of 
water as controlled hy the main gâte will pass to the wheel. In the 
Lyndon patent there must be a coïncident movement of the by-pass 
and of the main gâte, and that Iv)Tidon disclosed such is evidenced by 
the following quotations from his patent: 

"I provide a by-pass inserted into the penstock or flume at a point near the 
water gâte, and a gâte in the said by-pass controlled by the sam^ govemlng 
mechanism that eontrols the water satc, and operating to allow a greater or 
less flow through the by-pass, according as the water gâte is being elosed or 
open." 

Again : 

"When the gâte Is operated as above described, the lever JfS is moved to 
close the contarts i5a, //fia-, 100, 101 ; this closure being effected wliatever the 
<lirection of the movement of the cwntrolling lever 26 by reason of the pin 
and curved slot connection between such lever." 

Again : 

"Ck>nseqiiently the by-pass valve will be tumed toward open or shut posi- 
tion according to whether the gâte is closing or opening for the pui-pose above 

stated." 

And further: 

"When the govemor acts to close the main gâte, the compensatlng deviee 
will open more wldely the by-pass. The rapidity with which the valve in the 
by-pass opens is such that the increased volume of water which it allows 
to pass through is proi>ortional to the decrease in area which the main gâte 
effeets by reason of Its closing. Should the main gâte open, the reverse ac- 
tion takes place." 

And also: 

"It is obvious that the by-pass arranged as described, opening or closing In 
a manner opposite to that in which the main gâte opens or closes, will, if 
properly ad.iusted, admit of the main gâte being rapidly operated and the gov- 
eming of the water wheel quickly accomplished." 

In this connection it is well to say that in the opinion of several 
highly qualified witnesses there was serious confusion in certain of the 
language of the Lyndon patent, and particularly in the use of the 
term "retuming deviee." In the spécifications of the patent Lyndon 
refers to — 

"the rod 25, dises 22 and 23 and the controlling clutch magnet 53 as consti- 
tuting a returning deviee for preventing the governor from overrunning — 
that is, moving the water wheel gâte a greater distance tlian is actually nec- 
e.s.sary for proper régulation ; this necessit^ting a second movement of the 
gâte in an opposite dlrec-tion, which in turn may overtravel and requlre the 
gâte to be moved. back again." 
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Professer Durand, of Stanford University, testified that he conclud- 
ed that the rod 25 was considered the retuming device, because Lyndon 
refers to a "returning device" consisting of a rod 25 connected by a 
pivoted link or Connecting rod 25a with the dise 22, and because in dis- 
cussing the gênerai opération he says, "while springs 29, 29, are placed 
between collars 29a, 29a, on the rod," etc. Other portions of the spécifi- 
cations mention the magnet as apparently claimed independently of the 
"returning device," and there would seem to be a distinguishing of 
the rod f rom the means involved in the movement of the rod. 

The best évidence is that the élément described as a controUer in 
claims 3, 4, and 8 refers to the lever 26. This is gathered from the 
language in the spécifications, where Lyndon refers to the exertion of 
pressure "on the controller 26 to return it to normal position" ; also 
from his Préférence to "the lever 26, which acts as a circuit controller" ; 
and elsewhere in claims the "actuating means" is regarded as distin- 
guished from the controller itself. In the claims just referred to the 
solenoid is not intended apparently as the controller. 

The "means connected to the water gâte operating means" describ- 
ed in claims 6 and 7, and the élément in claim 8 described as "an op- 
erating device for said valve," are understood to comprise the drum or 
sheave wheel ôJf. with its immédiate attached parts, 56 and 57, with 
ropes 51, 52 ; and the "means for retuming the hy-pass valve to normal 
position" éléments described in claims 7 and 8 refers to the weights 
70 in the drawing. Prof essor Durand said that the function of the 
dashpot was to retard or control the return slowly and easily to its 
position of rest, but its function is not to détermine or produce such 
return. 

Much could be said to show why we are satisfied that the theory of 
the Lyndon patent pertaining to the governing of the hydraulic prime 
mover implies the provision of a by-pass valve in normal position half 
open and the movement of such valve in either direction inversely to 
the movement of the main gâte, but it would extend the discussion too 
far. The movement of the valve is in either direction from its normal 
position. This language from the spécification is helpful in under- 
standing the situation : 

"Consequently the by-pass valve will be turned tovvard open or shut posi- 
tion acoording to whether the gâte is closing or opening for the purpose above 
stated. Normally, the gâte or valve in the by-pass will be half way open. 
so that the amonnt of water flowing through the by-pass and around the 
wheel without doing work will be half the amount wliich the by-pass is 
capable of carrying." 

The inventor also specified : 

"It is obvions that the by-pass arranged as described, opening or closing In 
a manner opposite to that in which the main gâte opens or closes, will, if 
properly adjusted, admit of the main gâte being rapidly operated and tha 
governing of the water wheel qiiickly accomplished. After the governing 
takes place, the by-pass gâte is either open or closed, or nearly so, and in 
order to be useful for a second governing umst return to its normal position." 

Thus again the normal position is indicated, with movement in either 
direction therefrom. And we do not find any statement or drawing 
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which shows that the by-pass valve may be adjusted to occupy any 
position other than a half-open one as the normal one. 

While there is elaborate testimony from men of long expérience in 
hydraulics and electric devices that Lyndon's device as described by 
him is inoperative, we are net prepared to adopt such a conclusion. 
But we are satisfied from the évidence that Lyndon's device as de- 
scribed is to regulate the speed of the water wheel by maintaining a 
constant flow in the pipe line, and the flow in the pipe line is to be 
kept constant by the use of a hy-pass normally kept in half-open posi- 
tion, through which water flows to waste. The purpose is to hâve a 
supply of water capable of being thrown on the wheel when, because 
of an opening movement of the water gâte, the wheel slows down, 
and an outlet may be had for the water to compensate for an accéléra- 
tion of the flow of water in the pipe line at the instant the water gâte 
is moved toward a closing position. 

The alleged inf ringing device is illustrated by the annexed drawing • 




In the device the normal position of the auxiliary relief nozzle îs 
fully closed, moved from its normal position only when the nature of 
the réduction in load on the water wheel calls for a prompt closure of 
the valve of the main needle nozzle. A witness illustrated this by 
saying that a slow load would produce little or no action on the part 
of the auxiliary relief valve and an increase of load requiring an open- 
ing of the main nozzle would fail to produce any resuit thereon. The 
object of the device is to prevent excessive and dangerous pressure in 
the main line and at the same time to permit economy in the use of 
water — the latter a most important matter, but one not mentioned or 
seemingly practicable in the construction of the I/yndon device. 

It is satisfactorily shown that the combinations set forth in claims 3 
and 4 are not shown in the device used by the défendant. There is not 
a reversing clutch gear adapted to turn the water gâte operating shaft 
in either direction, nor is there a controller responsive to changes of 
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speed of the water wheel and contfolling such reversing gear. The 
controUer in the device of the défendant, which is responsive to the 
change of speed, does not control a reversing or reversing clutch gear. 
The returning device is controlled speciailly by the nature of the move- 
ment of the water gâte operating shaft, and not as positiva and immé- 
diate resuit of movement on the part of the controlling means. 

Nor does the mechanism in the device of the défendant for control- 
ling the motions within the hydraulic cylinder appear to be the same. 

Referring to claim 8, we gather from the exhihits and testimony that 
there is a water gâte operating shaft which will operate the water gâte. 
There is a by-pass for the water wheel, and a valve for such by-pass, 
and an operating device for the valve (shown on Exhibit H), but there 
is no clutch adapted to connect the operating device for the by-pass 
valve with the water gâte operating shaft ; nor is there a valve for the 
by-pass normally held in partly open position. The mechanism shown 
is adapted to connect the operating device for the by-pass valve with 
the water gâte operating shaft and to control the by-pass .valve in- 
versely to the water gâte, which is constructed and opérâtes independ- 
ently of any clutch mechanism. Reversing means for operating the 
water gâte operating shaft in either direction are found, but there is no 
driving shaft or reversing clutch gear adapted to tum the water gâte op- 
erating shaft in either direction. There is a controUer responsive to 
change of speed in the water wheel, but it does not control a reversing 
clutch gear. 

The combination of éléments claimed in claim 7, supra, is clearly not 
found in defendant's device, inasmuch as the automatic relief nozzle 
used is not operated from normal position in either direction, but in 
one direction only, and when the main gâte is closed. 

The arrangement of the various parts of the dashpot connected with 
the relief nozzle in defendant's device is such that a closing movement 
in the valve of the main needle nozzle. when slow, produces an effect 
on the action of the valve of the relief nozzle, especially when the 
valve of the main needle nozzle opérâtes nearest its fuU open position. 
The by-pass valve of the Lyndon patent is moved at a definite rate of 
speed responsive to movement on the part of the main water wheel 
gâte ; this. movement being put into opération by instantaneously oper- 
ating the elêctrical contacts in such manner that this by-pass valve will 
open when the main water wheel gâte closes and close when the main 
water wheel gâte opens. 

Défendant provides means for goveming the water wheel in a man- 
ner without causing excessive pressure rises in the main conduit, and 
thus protects the pipe line and permits great economy of water in ac- 
compHshing such object. 

The speed-operated élément and thfe fly bail govemor used by de- 
fendant are not the mechanical équivalents of the wound dynamo mark- 
ed upon the L3Tldon patent. The valve-operating shaft in defendant's 
device does not niake a complète révolution, and is not in the usual 
sensé an operating shaft used for transmitting motion, as indicated by 
io or i9 in Figure 1 of the Lyndon patent. 

[2] In arguing in support of the position that no one has obtained 
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the results produced by the Lyndon invention without using that in- 
vention as claimed, appellant would hâve us hold that in claims 3, 4, 6, 
and 7 the word "means," or the hke, "is employed to describe connec- 
tive features of the combination, and that such terms may be considered 
to cover practically any substitute part or feature." Proceeding with 
his argument, appellant says that, the substance of the daim being the 
combination, such combination is a unit, and that, where the component 
parts are recited as interrelated through the agency of means, the claim 
is to be construed as a unit. We find ourselves unable to sustain this 
argument. To permit a patentée to burden his claims by the use of 
indefinite language would lead to supporting him in a monopoly of a 
principle or resuit, which would bar other inventors from arriving at 
the same resuit by différent means. In Walker on Patents, § 117a, p. 
137, the author says : 

"Where some of the parts of a combination operale thereln to glve mo- 
tion to other carts whldi do the final worli of the combination, It is prop^r 
to specify the former by tho use of such terms as 'means,' 'mechantstu,' or 
'devices' for KlvlnK that motion, exeept ^hen th«..^ terms are applied to an 
élément or part which consti tûtes the essence of the invention. If they are 
nsed under such circumstancas, the claim wiU be regarded as functlonal. 
But such gênerai language will not include ail means, mechanism, or devices 
whicii can perform that function, but only those which are shown in the 
patent and thelr équivalents. And in this case, also, the question whether 
other means, mechanism, or devices are équivalents to those shown in the 
patent will be determlned by the established mies on that subject, rather than 
by any apparent précision or elasticity of the language used in the claims to 
designate the parts involved in the inqulry." 

We do not find in the defendant's device any mechanical équivalent 
to the reversing clutch gear or the means for operating the water gâte 
in either direction as stated in the claims of the patent to Lyndon. 
Singer Manufacturing Co. v. Cramer, 192 U. S. 265, 24 Sup. Ct. 291, 
48 h- Ed. 437. Nor do we find any returning device for the controUer 
in the defendant's device, as called for by claims 3 and 4. There is 
lack of similarity between the butterfly valve, an old style of valve used 
by I^yndon, and the needle valve, used by the défendant. They operate 
on différent principles; the one inversely to the water gâte in bpth 
directions, and at ail times half open when in normal position, while 
defendant's is closed. 

The appellant earnestly contends that the ohject of defendant's gov- 
eming device is, not to take the pressure off the wheel and make it tend 
to slow down, but equally with Lyndon to keep the wheel moving at 
a constant speed, and thereby keep the potential of electric energy con- 
stant in the circuit of the generator. This view is supported by opin- 
ions of witnesses for the appellant. But with Lyndon the by-pass is 
a very important means of overcoming the inertia effects of water 
which interfère with the proper speed of the water wheel, the half- 
open by-pass being the indispensable means for governing the speed of 
the water wheel ; while in defendant's governing device the main needle 
is the principal thing, the auxiliary nozzle being used as a valve to 
prevent the damaging effects of excessive pressure to the pipe line, and 
the main needle moves of ten to govern the water wheel, without caus- 
ing movement of the auxiliary relief nozzle. 
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[3] If, in sustaining the conclusion of tlie lower court, our construc- 
tion of the claims of the patent, and pàrticularly of claims 6 and 7, 
seems narrow, the position taken is, we think, in accord with the long- 
estabHshed rule of the Suprême and other fédéral courts, which limit 
the scope of every patent to the invention described in the claims in 
it, read in the light of the spécifications. As has been very recently 
said by the Suprême Court, referring to the claims of a patent : 

"Thèse so mark where the progress claimed by the patent beglns and where 
it ends that they hâve been aptly likened to the description iu a deed, which 
sets the bounds to the grant whicli It contains. It is to the claims of every 
patent, therefore, that we must turn when we are seeklng to détermine what 
the invention is, the exclusive use of which is given to the inventer by the 
grant provided for by the statute ; 'he can daim notliiiig beyond them.' " 
Motion Picture Patents Co. v. Universal Film Mfg. Go. et al., 243 U. S. 502, 
510, 37 Sup. et. 416, 418, 61 L. Ed. 871, L. R. A. 191 7E, 1187, Ann. Cas. 1918A, 
959. 

The court cited the Paper Bag Case, 210 U. S. 405, 28 Sup. Ct. 748, 
521,. Ed. 1122. 

Furthermore, unless Lyndon is limited to the spécifie form of the 
device described in his spécifications and illustrated in his drawings, 
it is not improbable that claims 6 and 7 of the Lyndon patent would 
hâve to be declared void, as anticipated by a water wheel and device 
used. by the Power Development Company near Bakersfield, Cal., in 
1896 and 1897, where there was a by-pass mechanism operated inversely 
to the main water gâtes. In the mechanism designed for use at Bakers- 
field there was a governor which responded to load and speed changes. 
The by-pass valve was a necessary part of the equipment, for the ra- 
pidity of action of the governor there used made opération impossible 
without the by-pass feature. 

The évidence concerning that device tends strongly to show that the 
governor used at Bakersfield was efficient and performed the functions 
of its design satisfactorily, although the failures of the wheels used to 
give required efficiency led to the discarding of use. Two of the prin- 
cipal experts for the défendant testified to the ©ffect that there is 
doser similarity in the mechanical parts, the interrelation of parts and 
principles of action, between the Bakersfield governor, than there îs 
between the device of the Lyndon patent and that used by défendant. 

[4] It is also to be considered that there never has been a water 
wheel governor constructed in accord with the drawings and spécifica- 
tions of the patent in suit — that is, a governor constructed and using ail 
the principles of goveming revealed in the patent. The Court of Ap- 
peals of the Sixth Circuit in National Malléable Castings Co. v. Buckeye 
M. I. & C. Co., 171 Fed. 847, 96 C. C. A. 515, said: 

"The use we make of the faet that the device has never gone into actual 
service is in the construction or intei-pretation of the patent. We are justlfied, 
in View of the facta of this case, in exercising much caution in attrlbuting to 
thJs patent anythiug more than is plainly shown and distinctly clainied. 
* * * This infereuoe f rom nonuse, under the circumstances, is the con- 
verse of thé inferénce drawn with respect of a doubtful patent when a 
showing is made that it lias gone into large use and has displaced other de- 
vices. It is an inferenc-e against utility from the fact of long nonuse, unex- 
plained by want of lueans or opportunity." 
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Again, if Lyndon's claims are not to he construed as limited to an 
electro-mechanical device substantially as shown and described in the 
spécifications and drawings, his claims 6 and 7 would be in danger of 
having been anticipated by the earlier French and Swiss patents (nei- 
ther of which was cited by the examiner). The former patent concerns 
a self-regulating by-pass for the water wheel with the idea of over- 
coming inertia of pressure produced by the too rapid changes of the 
motor power, especially in long conduits, and the Swiss is an invention 
of an automatically regulated hy-pass for high pressure water wheels 
with the idea to avoid the impact of the water in the conduits result- 
ing from the sudden closing of the water gâte. 

The effort of the appellant to satisfy the court that his invention 
dated back ahead of the French and Swiss patents is not altogether 
convincing. Westinghouse E. & M. Co. v. Saranac Lake E. L. Co. (C. 
C.) 108 Fed. 221 ; Automatic Weighing M. Co. v. Pneumatic Scale Cor- 
poration, 166 Fed. 288, 92 C. C. A. 206. 

But, leaving thèse questions open, we are of the opinion that on the 
ground that the device used by the défendant is not shown to be an 
infringement of the device described in the patent of Lyndon the de- 
cree of the District Court dismissing the bill should be affirmed. 

Affirmed. 



DAVEY TREK EXPERT 00. et al. v. VAN BII^LIARD et al. 

(Circuit Court of Appeals, Third Cirailt. December 5, 1918.) 

No. 2390. 

1. Patents <g==>324(5) — Question Pbesented fobi Review. 

In a suit for the infringement of two patents, wliere one patent was 
found Infringed, etc., the question of the validity of such patent cannot be 
reviewed on plalntifC's appeal from the other portion of the decree, deny- 
ing relief as to the other patent. 

2. Patents <g=»156 — Infringement Suit — Refusai, to File Disclaimeb. 

Where trial court found that several claims of plaiutiffs' patent 
were valid and infrlnged, but that one daim was invalld, held, that 
plaintlft's should not be denied ail relief because of their refusai to file a 
disclaimer as to the single elalm, Rev. St. § 4922 (Comp. St. § 94G8) author- 
izing no such procédure, but the trial court should instead enter a de- 
cree flnding Invalld the single claim, and flnding the others valid and 
infrlnged, etc. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; Edward G. Bradford, Judge. 

Bill by the Davey Tree Expert Company and others against Rue 
J. Van Billiard and another. From' a decree which dismissed plain- 
tiffs' bill in so far as it relied on one patent, because plaintifïs re- 
fused to file a disclaimer as to the first claim of said patent, which 
was lound invalid by the trial court, plaintiffs appeal. Reversed and 
remanded. 

See, also, 248 Fed. 718. 

<g=aFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The following mémorandum' opinion of the court below was filed 
March 14, 1918 : 

"This court has heretofore found tliat United States patent No. 890,968 Is 
valld as to claims 3, 4, 6 and 8, and that ail of said clalms hâve been infrlnged 
as cbarged, and that TJnited States patent No. 958,478 is valid as to clalms 
2, 3, 4, 5, 8 and 11, but void as to clalm 1 in view O'f the prior art, and that 
ail of the above-mentloned clalms of the last-named patent hâve been In- 
fringed, and February 4, 1918 ordered that the complainants hâve leave with- 
in thlrty days next thereaften to enter a dlsclalmer as to claim 1 of patent 
No. 958,478 in the Patent Office, and to file In this court a duly eertlfled copy 
of said disclaimer in default of whlch the bill would be dismissed as to the 
patent last aforesald (248 Fed. 718) ; and no disclaimer havlng been entered 
and filed pursuant to said leave, the solicitors for the complainants hâve pre- 
pared and submitted a proposed Interloeutory deeree to the eflfect that the 
above-enumerated claims of patent No. 890,9fi8 are valid and hâve been iu- 
f ringed as eharged ; that the complainants recover the profits made by 
the défendants and damages sustained by the complainants by reason of tho 
said Infringements ; that the cause be referred to a master to ascertain the 
amount thereof, and that the défendants be enjoined from violating the 
claim" of the patents last aforesald ; that claim 1 of patent No. 958,478 is in- 
valid iii View of the prior art ; that the bill as to the patent last aforesald 
be dismissed for want of a disclaimer, and that the cross-blU also be dis- 
missed. 

"The solicitor for the défendants ob.1ects to the proposed interloeutory 
deeree for several reasons. He contends that, patent No. 958,478 havlng been 
found invalid as to claim 1, and no disclaimer having been made as to that 
claim, it; is improper to recognize any of the clalms of that patent as valid 
and infringed. Undoubtedly it would be erroneous to hold that the above 
enumerated claims of that patent, other than claim 1, are absolutely and 
without ■qualification valld and enfcrceable In the absence of disclaimer as 
to that claim. But obviously it is necessary in order to détermine how far a 
disclaimer duly made as to a void claim may operate to savé to a patent 
owner the beneflt of unobjeetionable claims, to ascertain wliich of the other 
claims in suit are valid and enforceable in the absence of ail necessity for a 
disclaimer. Otherwise It would be dlfficult, if not impossible, to hâve knoM'l- 
edge of the number and Identity of the claims necessary to be included in 
a disclaimer. Thus it is not only not improper but highly désirable, if not 
necessary, to pass upon the validity or Invalidity of the remaining clalms in 
suit. Such asœrtainment of the validity of such claims and of the fact of In- 
fringement does not entltle a complainant to recover profits or damages 
where a disclaimer Is necessary and has not been roade, nor can it In any 
mannér préjudice the rights of a défendant. 

An other ground of objection is that where a patent contains a number of 
claims and the bill charges infringement generally without alleging infringe- 
ment of any particular claims, it is the right of the parties to recel ve and the 
duty of the court to give a décision as to the validity and infringement of ail 
of the claims. This objection has no force where the court passes upon ail 
of the claims in suit although not ail the claims of the patent in suit. The 
clalms in suit do not necessarily embraee ail the clalms in the patent. A de- 
fendant by his action may infringe one claim of the patent without violating 
another claim in the least degree. In view of this considération It Is a. 
usual, reasonable and proper course for the complainant not to stand upon 
flfty patent claims where he cannot hope to succeed on more than one or 
two. but to limlt on the record his demand for relief to certain specifled 
claims. Having done this the claims upon whlch tlie parties hâve a right to 
expect a décision from the court are subject to such limitation. In the de- 
fendants' brief it is stated, as it was in substance by their counsel in open 
court, that "défendants are eharged with Infringement of claims 3, 4, 6 and 
7 of letters patent No. 890,968^ * « • and claims 1, 2, 3, 4, 5, 8 and II 
of letters patent No. 958,478;" that "although said letters patent No. 
890,968 includes seven clalms, only claims 3, 4. 6 and 7 are in suit" ; and 
that "although said letters patent No. 958,478 includes seventeen claim» 
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ohly daims 1, 2, 8, 4, 5, 8 and 11 are in suit." The court has passed 
tipon ail of the aTwve-specified clalms; the same being admlttedly ail of tliose 
In suit. The défendants cannot now be heard to deny this fact, and thereby 
open the door to confusion, surprise and embarrassment iu the disposition of 
the case. Keference has been made bv the soUcitor for the défendants to Na- 
tional Malléable Oastings Co. v. T. H. Symington Co., 234 Fed. 343, 148 G. O. A. 
245 ; but that case as there reported read in connection wlth the facts as dis- 
closed in the same case at earller stages (230 Fed. 821, 145 C. O. A. 131 ; [D. C] 
222 Fed. 517), contains nothing in conflict with the conclusion hère expressed 
and wholly faits to support the défendants' contention. 
"An interlocutory decree in accordance with thèse views will be made." 

Bakewell & Byrnes, of Pittsburgh, Pa. (William A. Schnader, of 
Philadelphia, Pa., and Clarence P. Byrnes, of Pittsburgh, Pa., of 
counsel), for appellants. 

Arthur E. Paige, of Philadelphia, Pa., for appellees. 

Before BUFFINGTON and WOOLLEY, Circuit Judges. 

BUFFINGTON, Circuit Judge. This case is one that challenges 
a considération of some matters not discussed at the hearing. The 
subject involved is what is commonly known as "tree doctoring" 
by filling up the cavities of decaying trees. The care of trees is a 
matter of such gênerai importance, and one of the patents involved 
is of so broad, inclusive a character, that if the inventor has bene- 
fited the art in the way he claims, he is entitled to and should hâve a 
broad, generic claim to cover his invention. On the other hand, if 
his invention is not of that character, he should not preclude the pub- 
lic from doing everything it can in the way of the préservation of 
trees. 

The présent case was against two former workmen of the plaintiff, 
and was not defended by strong parties. We do not know, and do 
not say, that a stronger défense could hâve been made out than has 
been, but we are not willing to give, at the présent stage of the case, 
the stamp of approval of the Third Circuit to the validity of the broad, 
generic claim hère involved, unless the record compels us so to do. 
In mflking this statement, we express no opinion ad^'erse to the valid- 
ity of that claim. 

[1] Infringement of two patents was charged in the hill filed below. 
The earlier patent. No. 890,968, issued June 16, 1908, to John Davey 
and others, was found valid by the court and held infringed by the 
défendant, and its further use enjoined by the decree. From this 
decree the défendants hâve not appealed, and the validity and in- 
fringement of that patent are not before us. 

_ [2] The second patent, No. 958,478, issued May 17, 1910, to Wel- 
lington E. Davey, is of a much broader subject-matter, and claim 1 
thereof is for the alleged generic feature. The court below found 
several other claims of the patent valid and infringed, and in its opin- 
ion directed the préparation of a decree holding such claims infringed. 
In that opinion, which is reported at 248 Fed. 718, it further found 
claim 1, which was the broad gênerai claim, was invalid, and there- 
npon directed the plaintiflf to file a disclaimer thereof in the Patent 
Office within thirty days. The plaintiff declined to file such disclaim- 
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er, and thereupon the court entered a decree dismissîng the bill en- 
tirely as to patent No. 958,478, which, it will be observed, carried with 
it the dismissal of those claims of the patent which the court had found 
valid and infringed. The practical effect of the direction of the court 
that the plaintifï file a disclaimer would hâve been to prevent the plain- 
tif!, had he complied with such order, from reviewing the décision 
of the court below on the validity of his generic claim ; and the bill 
being dismissed as to the other claims of the patent, the défendant 
bas no opportunity to now review the question of the validity and 
infringement of the claims which the court in its opinion so held val- 
id and infringed. 

After due considération had, we are of opinion the penalty imposed 
by the court below upon the plaintifï for not filing a disclaimer can- 
not be justified. Congress, by Rev. St. § 4922 (Comp. St. § 9468), 
has provided a statutory penalty on a patentée for failure to enter 
a disclaimer, namely, that unless he does so before he brings suit 
he cannot recover costs. But Congress has nowhere enacted that a 
refusai to enter a disclaimer should be punished by a dismissal of a 
patentee's bill. Of the plaintiff's right to review in this court the 
decree of a District Court adjudging a claim of his patent invalid, 
there can be no question. But, if the order of the court forcing the 
plaintifï to file a disclaimer had been followed, it would bave resulted 
in the extinction of the claim, and consequently of the right of the 
plaintiff to review in this court the question of the validity of such 
claim which he had been thus forced to disclaim, for it is quite évi- 
dent that, if the plaintifï once filed his disclaimer, that was the end 
of his claim, and he never could raise the question of its validity in 
the court below, in this court on appeal, or in any other jurisdiction. 
The claim simply would not exist. M or eo ver, the practical efifect of 
the decree below was that, while the opinion of the court held certain 
claims of the patent valid, dismissal of the bill prevented the défend- 
ant contesting the correctness of that conclusion. 

In view of thèse conclusions, it has seemed to us the decree below 
should be reversed, and the cause remanded for further action in 
the court below, which, if the court still holds to its opinion, so far 
as patent No. 958,478 is concerned, would take the form of a decree 
against the plaintifï, adjudging the first claim of his patent invalid, 
and against the défendant, holding the other claims valid and in- 
fringed. The question of cost would be determined in sr ' a way 
as the situation warranted in view of Rev. St. § 9468. Such a de- 
cree being then entered, there would be a final decree from which 
the plaintifï could appeal in so far as the bill is dismissed as to the 
the first claim, and from which the défendant could appeal in so far 
as the decree sustained the other claims involved in plaintifï's patent. 
In this way we would hâve the whole controversy before us at one 
hearing, and by that time there might be other developments in other 
cases involving this patent, which would lead to our having a more 
complète view of the situation, before this court committed itself 
to sustaining the validity of the broad first claim of patent No. 958,- 
478, in case we should reach that conclusion. 
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HINER et al. v, C. G. ALDRIOH CO. 

(District Court, D. Massachusetts. February 25, 1919.) 

No. 735. 

1. Patents <S=5215^ — Oontracts — Cosstkuction. 

A contract whereby plalntlffs, owuers of a patent for réels for eye- 
glasses, contractée! to sell their entire Interest to défendant for $1,500, $300 
to be paid In cash and the reniaiiider to be paid as royalties, involved a 
license to défendant to manufacture the pateuted article. 

2. Patents <©=5215 — Oontracts — Construction. 

Where plalntlffs, owners of a patent for réels for eyeglasses, contracted 
to sell thelr entire interest to défendant for $1,500, $300 to be paid In 
cash and the remainder to be paid as royalties, and défendant pro- 
ceeded to manufacture réels, claimlng that tliey were not covered by the 
paient, and plalntlffs asserted that the réels manufactured were so cov- 
ered, plaintiffs were not entltled to déclare the contract restinded ana 
recover for the Infringement, for, If the réels manufactured by dé- 
tendant were covered by the patent, défendants refusai to pay the royal- 
ties whlch in time would entltle it to the patent was such a breach as 
could be compensated by damages. 

3. Courts iS=2î>0 — Jurisdiction — 1"^deeal Courts. 

Where défendant, sued for infringement of patent, at most was guilty of 
a breach of contract of sale of patent rlghts, and the amount plaintiffs 
were entitled to recover would not exceed $1,200, the fédéral court was 
without jurisdiction. 

4. Courts <S='351% — Dismissal of Suit — Want or Jurisdiction. 

Where bill in equity does not show jurisdiction of fédéral court, and 
cannot be made good by amendinent, bill must be dismissed. 

5. Costs <®=348^— Dismissal or Bilu tob Technical Lack of Jurisdiction. 

Costs need not be awarded, \\-herG the defendanfs course has been 
found grossly unfalr and inéquitable, and the bill has been dismissed for 
technical lacli of jurisdiction. 

In Equity. Bill by Charles H. Hiner and others against the C. 
G. Aldrich Company. Bill dismissed. 

Charles J. Williamson, of Washington, D. C, and Nathan Heard, 
of Boston, Mass., for plaintififs. 
Jesse A. Holton, for défendant. 

ANDERSON, Circuit Judge. The bill in this case is a typical in- 
fringement bill, brought by owners of a patent, citizens of Virginia, 
against a Massachusetts corporation, the alleged infringer. The dé- 
fenses set up in the amended answer are that the Hiner patent, con- 
strued in the light of the prior art, does not cover the construction 
used by the défendant. In the alternative, the défendant claims a 
license under a written instrument dated September 12, 1913, execut- 
ed by plaintiffs and défendant. This instrument is alleged never to 
hâve been rescinded or annulled as the resuit of any judicial proceed- 
ing, nor terminated by mutual consent of the parties. 

In this agreement the plaintififs are parties of the first part, and the 
défendant corporation the party of the second part. It recites that: 

"Whereas, parties of the first part are the owners" of the Hiner patent 
"covering a réel for eyeglas.ses" ; and 

"Whereas," the défendant company "is désirons of purchaslng such patent 
and ail interests thereunder": 

^zsFOT other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
255 F.— 50 
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"Now, therefore, tliis Indentare witHesseth : 

"First: The parties of tlie flrst part hercby agrée to sell to sald party of 
the second part tlieir entire interest in sald patent on tlie foUowing terms and 
conditions: The total purchase price shall be tlie sum of flfteen liundred 
dollars ($1,500), of which one hundred dollars shall be paid in cash October 
1, 1913 ; one hundred dollars November 1, 1913 ; one hundred dollars February 
1, 1914. For the balance of the purchase price the party of the second part 
shall pay to the parties of the flrst part a royalty of twenty-five cents per 
dozen of réels sold by sald party of the second part, monthly payments to be 
made on account of said royalty on the 20th day of each and every month, be- 
ginning with the 20th day of November, 1913, and to cover accounts to the 
Ist day of said month. Succeeding settlements to be made monthly on the 
20th day of each month until the royalties so reallzed shall equal the amount 
of twelve hundred dollars ($1,200), at which time fuU title to said patent and 
ail improvements on the same shall pass to the parties of the second part. 

"Second. The parties of the flrst part hereby agrée to exécute a proper 
assignment of sald patent when said payments shall hâve been fuUy coin- 
pleted. 

"In witness whereof, the sald C. G. Aldrich Company has caused thèse 
présents to be signed, sealed, and delivered, and its corporate seal hereto af- 
flxed, and the said parties of the second part hâve hereto set their hands and 
seals, the day and year flrst above written." 

The instrument is duly signed and acknowledged by ail the parties 
thereto; it was recorded in the Patent Office on November 6, 1913. 

The parties agrée that the thrCe $100 payments referred to in this 
instrument were duly made, leaving unpaid $1,200, referred to in the 
instrument as "the balance of the purchase price." 

The défendant proceeded shortly after the exécution of this instru- 
ment to manufacture and put upon the market in large numbers, many 
thousands in ail, a réel for eyeglasses which the défendant claims is 
not within the scope of this patent. 

Cari G. Aldrich appears to be the chief executive officer of the de- 
fendant corporation. Under date of August 10, 1914, he filed in the 
Patent Office an application for a patent on an improved eyeglass 
réel, which patent was granted on July 18, 1916. Apparently the réels 
manufactured by the défendant are claimed to be covered by the Ald- 
rich patent. It does not appear that the plaintifïs, until at or about 
the time of the trial, had any knowledge that Aldrich had made this 
application, or that a patent had been granted to him. 

The written contract, dated September 12, 1913, contemplated that 
the défendant should begin almost immediately the manufacture and 
sale of réels under the Hiner patent, for it provided for the first ac- 
counting of royalties on the 20th of November, 1913, to cover the 
preceding month of October. The plaintiff Lang, who seems to hâve 
had a store in Staunton, Va., where he sold diamonds, watches, op- 
tical goods, etc., in a letter written in October, 1913, expressed to the 
défendant the hope that it would hurry along the dies, as he (Lang) 
was anxious to get some of the réels manufactured by the défendant, 
thinking the prospects good for their sale. The dealings between 
the parties thereaf ter are indicated by correspondence as f ollows : 

On October 31, 1914, the plaintifï Lang wrote the défendant: 
"I hâve been walting for some time to see the réels on the market; also 
to hear from you in regard to same. You wlU recall that the royalty should 
hâve commenced some time back, but I took it for granted that yoU dld not 
hâve it ready for the market. I understand that the same is being placed, 
and I will be glad to hear from you." 
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To this the défendant replied on November 6, 1914: 

"In reply to your favor of the 31st Oct., will say that we hâve not as yet 
sold any réels niade under your patent No. 1,039,844. When we do, we wlll, 
of course, give an aecounting aiid settlenient according to agreement." 

At that time défendant was manufacturing and selling réels, and 

Aldrich had already applied for his patent. 

On March 13, 1915, Lang wrote again to the défendant: 

"You will please render me a statement of ail réels sold, according to eon- 

tract. I want to congru tulate you on the beautiful réel which you hâve put 

on the market. I am selling them, and think they are going to hâve a t>ig sale, 

from ail indications." 

The défendant replied to Lang on March 22, 1915 : 

"In reply to your letter of the 14th, will say that in our experiments to 
date we hâve not produced a satisfaetory working model of a réel embodying 
the particular construction of the Hiner patent, therefore hâve sold none un- 
der that contract. The réels whlch we are marketing are of entirely différent 
construction, as you will observe by a comijarison." 

On January 12, 1916, the plaintiff sent a registered letter to the 
défendant, which is as follows: 

"We hereby notify you that your course in regard to the contract, dated 
September 12, 1913, between you and us, respectiug United States letters pat- 
ent No. 1,036,844, issued August 27, 1912, to Chas. N. Hiner, for a réel for 
eyeglass, and partlcularly what is set forth in your letter dated March 22, 
1915, to Mr. Henry L. Lang, wherein you say that you hâve not made the 
'particular construction of the Hiner patent,' and 'therefore hâve sold none 
under the contract,' has constituted such a répudiation and breach by you of 
said contract as to terminate the same, and to dist^harge and release us from 
any obligations which performance on your part would hâve created, and to 
render you liable for ail other conséquences that hâve ensued from your said 
répudiation and breach. We further notify you that the eyeglass réel whidi 
you hâve made and sold, and which in your said lett*r of March 22, 1915, you 
say is an 'entirely différent construction' from the 'particular construction ot 
the Hiner patent' forming the subject of said contract, is an infringement of 
said patent, and we hâve instructed our attorney to institute suit against you 
for an injunction, and an aecounting of profits for your said infringement." 

By this letter the plaintiff sets up : 

(a) That the defendant's course of conduct, and particularly its 
claim that it has not made "the particular construction of the Hiner 
patent," and therefore sold none under that contract, is such a répu- 
diation and breach of the contract as to terminate the obligations under 
it; and 

(b) The inconsistent daim that the eyeglasses wliich the défendant 
has made and sold are covered by the Hiner patent and are therefore 
an infringement of it. 

The bill was sworn to on February 8, 1916, although actually filed 
in court on June 19, 1916. 

[1] Clearly, both parties are correct in their construction of this 
contract as involving a license to the défendant to manufacture réels 
covered by the plaintiffs' patent. Whether it is, or was at any time, 
an exclusive license, need not now be considered. It is not entirely 
clear that the plaintiffs' claim that the défendant, under the terms of 
the contract, was bound to manufacture and sell réels covered by the 
patent, is sound. There is no express covenant in the contract re- 
quiring the défendant to make any use whatsoever of the plaintiffs' 
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patent. Whether such covenant arises as a matter of necessary impli- 
cation need not now be determined. Nor is it necessary to décide 
whether the défendant, having manufactured and sold by the thousand 
réels meeting the same commercial demand that réels manufactured 
under the plaintiffs' patent were intended to meet, is estopped to deny 
its accountability for royalties on such réels, even if they were not 
technically covered by the Hiner patent. 

[2] Passing, then, ail thèse questions, which might arise between 
the parties on différent pleadings, we hâve this situation : The plain- 
tiffs by their infringement suit allège that the défendant has actually 
manufactured réels covered by the plaintiffs' patent. If this is so, de- 
fendant's sole breach of the contract lies in its failure to account and 
pay royalties at 25 cents per dozen up to the amount of $1,200. The 
défendant pleads the contract as still outstanding, thereby admitting 
itself bound to full performance of its terms. The plaintiffs do not 
offer to return the $300 already paid. They do not ask the court to ad- 
judicate that the défendant has been guilty of such breach of contract 
as to entitle the plaintiffs to a rescission. They ground their infringe- 
ment suit upon the proposition that the contract was ended by their no- 
tice on January 12, 1916. This amounts to a claim that for ail réels 
sold by the défendant prier to January 12, 1916, the plaintiffs are 
entitled to an accounting under the terms of the contract at the rate of 
25 cents per dozen; that for ail réels sold subséquent to January 12, 
1916, the plaintiffs are entitled to an accounting by the défendant as 
an infringer of the plaintiffs' patent. The number of réels sold by 
the défendant prior to January 12, 1916, was not shown with any ap- 
proximate accuracy at the trial. That the number was substantial did 
appear. As the case now stands, it cannot be said that, on an account- 
ing under the contract, the full amount of $1,200, the balance of the 
purchase price, would not appear to be due from the défendant to 
the plaintiffs, payment of which would entitle the défendant to full 
title to the patent. To hold that the contract has been rescinded under 
thèse circumstances is manifestly impossible. 

The plaintiffs cite as their main reliance Oscar Barnett Foundry Co. 
V. Crowe, 219 Fed. 450, 455, 135 C. C. A. 162. This case does not 
sustain the plaintiffs' proposition. In that case, the contract between 
Crowe, the patentée, and the foundry company expressly required the 
foundry company to manufacture the patented article and to render 
accounts and pay royalties on the sales thereof. The court said (219 
Fed. 454, 135 C. C. A. 166) : 

"The whole considération moving from the foundry company to Crowe in 
the contract of license was the manufacture and sale of stokers,, and there- 
after the making of quarterly reports of sales and quarterly payments of 
royalties. The défendant admitted breaches of ail thèse undertakings by ad- 
mitting that after Januarj' 10, 1912, it neither niade stokers, submitted re- 
ports, nor paid royalties — in short, that it had 'stopped working under the 
license.' In the face of thèse admissions, there was left nothing necessary to 
be proved, leaving for détermination only the question whether the facts as 
proved supported the claim of a rescission." 

It was held that the décision of this question was — 

"controUed by the principle of law that a breach of a covenant, which goes 
to the whole considération of a contract, glves to the injured party the right 
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to rfiRdnd the cou tract or to reeover riamages for tlie breacli; or, stated con- 
versely, a brrach of a covenant, which does not so to the whole considera- 
Uon of a co)itraet, but whicb is subordinate and Incidental to its main purpose, 
does not constitute a breaeh of the entire contract or warrant its resdssion 
by the injured party" (citing Kauffnian v. Kaeder, 108 Fed. 172, 47 C. C. A. 
278. 54 L. J{. A. 247; Howe v. Ilowe & Owen Bail Bearing Co., 154 Fed. 820, 
83 C. C. A. 5.'!B ; Neenan v. Otis Elevator Co. [C. C] 180 Fed. 907, lOOO). 

In the Crowe Case the patentee's entire considération for the hcense 
contract grew out of the foundry company's agreement to manufac- 
ture and sell the patented article, so that Crowe might hâve accruing 
royalties. When the foundry company "stopped working under the 
license," they destroyed, from that time on, ail of Crowe's rights un- 
der the contract. But in the case at bar the évidence shows that the 
défendant has manufactured and sold thousands of réels which the 
plaintiffs say are covered by the Hiner patent. If this is so, then the 
plaintififs are entitled under the contract to an accounting from the de- 
fendant for ail réels sold at the rate of 25 cents per dozen réels until 
the aggregate of $1,200 is reached. This sum being paid (plus some 
interest), then ail their rights in the patent cease, and it becomes en- 
tirely the property of the défendant. 

On this State of facts it cannot be held that the defendant's con- 
duct, however unfair and inéquitable it rnay appear to be, goes to the 
essence of the plaintififs' contractual rights. 

On the plaintiffs' own claim, if the défendant was guilty of a breaeh, 
that breaeh may readily be compensated for in money damages. See 
13 Corpus Juris, p. 615, and cases cited. Snow v. Alley, 144 Mass. 
546, 11 N. E. 764, 59 Am. Rep. 119, and cases cited; Poster Hose 
Supporting Co. v. Taylor (C. C.) 180 Fed. 995 ; Hartell v. Tilghman, 
99 U. S. 547, 25 L. Ed. 357; Standard Dental Mfg. Co. v. Nat. Tooth 
Co. (C. C.) 95 Fed. 291. 

The resuit is that, if the plaintiffs' allégation that the defendant's 
réels fall within the scope of the Hiner patent is well grounded, their 
rights are to be found within the terms of the outstanding contract. 
That contract cannot be held annulled or rescinded. If the plaintiffs' 
allégations of infringement are not, in point of fact, true, obviously 
the présent bill cannot be maintained. 

It is therefore unnecessary to attempt to reach a conclusion as to 
whether the réels manufactured by the défendant did or did not fall 
within the scope of the Hiner patent, The bill must be dismissed. 

[3-5] If it were practicable for the plaintiffs to amend their bill, so 
that such rights as they may hâve under the contract cotild be tried 
in this court, leave for such amendment should be granted; but it is 
clear that the plaintiffs cannot allège and prove that under this con- 
tract they are entitled to a sum in excess of $3,000. The défendant 
must therefore in this court prevail. But there is nothing in the course 
pursued by the défendant which calls for the exercise in its favor of 
judicial discrétion. The contract possibly is inadéquate and ambig- 
uous. But as a matter of fair business dealing, and perhaps as a mat- 
ter of légal construction, it required the défendant to manufacture and 
sell, or at any rate to attempt to manufacture and sell, réels made un- 
der the Hiner patent, accounting for royalties at the stipulated rate to 
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the amount of $1,200 as the balance of the purchase price. Instead of 
pursuing this straightforward, businesslike course, the défendant has 
construed this contract as a license, without time limit, plus an option 
of purchase. It dénies that there is any obligation upon it to purchase. 
Aldrich took the plaintiffs' patent and studied — whether successfully 
or not no opinion is expressed — how to avoid using- it, technically, 
while getting the benefit of a device co-mmercially intended for exactly 
the same purposes. The défendant attempts under this contract to 
continue to hold the patent, more than a third of whose life has al- 
ready run, so as to destroy its value to the plaintiffs, and prevent its 
being used in compétition with the Aldrich patent, while at the same 
time seeking to escape from the payment of four-fifths of the con- 
templated purchase price. Under thèse circumstances, it is to be 
regretted that this court has not power to do real justice as between the 
parties. 

Let a decree be entered, dismissing the bill, without costs to the de- 
fendant. 



In re UNITED STATES MOLYBDENTJM CO. 

Pétition of McKAY. 

(District Court, D. Maine. Noveniber 30, 1918.) 

No. 370. 

1. COEPOEATIONS ©=5407(1) I/IABILITY LEGAL SERVICES. 

Wliere an attorney rendei-ed légal services for a corporation with 
knovvledge of those whose diity It was to talve charge of its affairs, the 
corporation should pay what the services were reasonably vvorth. 

2. Bankbtjptcy iS=:3340 — FRaud of CLAniANT— Evidence. 

Evidence held insufficient to show that an attorney, who made a claim 
agalnst a bankrupt corporation for légal services, was gullty of any 
fraudulent participation in a couspiracy to convey away the corporatton's- 
property. 

3. Bankruptcy ®=3340 — Claims — Value ov Services. 

An attorney, who made a claim agalnst the estate of a bankrupt cor- 
poration for légal services, must clearly establish the value of his services. 

4. BANKBurrcY <E=>340 — Evidence of Value op Services of Attobney. 

An attorney, who flled a claim agalnst the estate of a bankrupt Maine 
corporation, held, under the évidence, entitled to no more than ?l,00O and, 
his dlsbursements. 

In Bankruptcy. In the matter of the United States Molybdenum 
Company, bankrupt. On pétition by John A. McKay to review the 
order of the référée, allowing the claim of William H. Edwards. Al- 
lowance in part affirmed. 

Cari W. Smith, of Portland, Me., for petitioning creditors and trus- 
tée. 

R. J. McGarrigle, of Calais, Me., for bankrupt. 

Woodman & Whitehouse, of Portland, Me., for petitioner McKay. 

HALE, District Judge. This pétition seeks to review the order of 
the référée allowing the claim of WilUam H. Edwards for $2,000. 

<Ê=3For other cases see same toplo & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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Mr. Edwards is' an attorney at law in New York City. He daims for 
consultations and conférences with the officers of the United States 
Molybdenum Company, construing and interpreting documents, ren- 
dering various opinions on légal and other questions, préparation of 
instruments, correspondence, conférences, and interviews with various 
persons; expansés for car fare, téléphone, and postage, $2,900. The 
services run from June 24, 1916, to April, 1917. One hundred dol- 
lars is for disbursements. 

It is contended by the petitioner that Edwards never acted, and never 
was employed to perform any service, for the bankrupt company, but 
was employed by one Nickerson in his capacity as trustée for the pri- 
vate interest of certain stockholders ; that the claim is based entirely 
upon the authority of Nickerson, and is not based upon any vote, or 
upon any affirmative action, of the bankrupt company. The testimony 
shows that the greater part of the services, for which the proof of 
claim is made, consists of conférences touching the sale of the com- 
pany's property. Edwards testifies that he looked upon thèse confér- 
ences as very important, and gave them his full attention for a long 
time. He bases his authority for rendering the services upon his em- 
ployment by Nickerson, the treasurer and a director of the company, 
and upon an actual, but unrecorded, vote. 

[ 1 1 It appears by the testimony that Edwards did render some serv- 
ices for which the corporation would hâve had the benefit, if any bene- 
fit had accrued to anybody. Af ter he was employed by Mr. Nickerson, 
he had certain conférences and made certain efforts to sell the prop- 
erty. If any directors were attending to their business, they must hâve 
known that such efforts were being made by Edwards. Without un- 
dertaking to settle certain questions of authority raised by the learn- 
ed counsel for the petitioner, I fiind that services of some value were 
rendered for the company, with the knowledge of those whose duty 
it was to take charge of its affairs. So far as this défense is concern- 
ed, the corporation should pay what those services were reasonably 
worth. 

[2J Another question— and a vital one — is raised by the petitioner. 
He says that Edwards acted in f raud of the bankrupt company ; that 
he perpetrated a fraud, in company with Nickerson and one Wohlfarth, 
in obtaining a conveyance of certain land to the Doric Improvement 
Company ; that the land in question was held by Nickerson as trustée 
for the bankrupt company, and was transferred by him to the Doric 
Improvement Company, in pursuance of a conspiracy between thèse 
men ; and that, in equity, Edwards should be paid nothing, until he has 
caused the real estate, fraudulently conveyed to the Doric Improve- 
ment Company, to be reconveyed to the bankrupt company. 

The petitioner contends that the testimony should lead the court to 
find that Edwards was the attorney on whom rested the responsibili- 
ty for the fraud ; that he was the guiding roind in it ; that, largely by 
his agency, the fraud was perpetrated; that, while the participants in 
the fraud are holding the property, none of them can be heard in court 
to make a claim such as is made hère ; that, under the gênerai equity 
power of the court, it should refuse to allow this claim against such 
proof of fraud and conspiracy as is f ound within this record ; that a 
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court of bankruptcy is a court in equity, and bas such original juris- 
diction in equity as will enable it to prevent a party from enjoying the 
fruits of fraud, without restoring property which he has inequitably 
obtained. Western Tie & Timber Co. v. Brown, 196 U. S. 502, 25 Sup. 
Ct. 339, 49 L. Ed. 571 ; Elliott v. Toeppner, 187 U. S. 327, 23 Sup. 
Ct. 133, 47 L. Ed. 200; Bardes v. Hawarden Bank, 178 U. S. 524, 20 
Sup. Ct. 1000, 44 L. Ed. 1175; Mason v. Wolkowich, 150 Fed. 699, 80 
C. C. A. 435, 10 L. R. A. (N. S.) 765 ; In re Chase, 124 Fed. 753, 59 
C. C. A. 629. Other cases are also cited by the petitioner. 

It is undoubtedly true that a court in bankruptcy has broad equity 
powers. It can hardly be claimed, however, that, upon the f acts shown 
in this record, I bave power to order a reconveyance of the land form- 
ing the subject of the charge of fraud. I hâve carefully reviewed the 
testimony touching this question of fraudulent conspiracy. After ex- 
amining ail the évidence, I must corne to the conclusion that the peti- 
tioner has not met the burden of showing, by a prépondérance of évi- 
dence, that the land in question was conveyed in pursuance of any con- 
spiracy to vi'hich Edwards was a party. Mr. Edwards has denied ail 
knowledge of the giving of the deed and any participation in it; in 
view of his déniai, there is not sufficient évidence of bis fraudulent par- 
ticipation in any conspiracy to sustain the charge. It is not, therefore, 
necessary to discuss the law relating to this question. As bearing upon 
the matter, the court is asked to order the prodjaction in court of - 
certain record book of the Doric Improvement Company; but, from 
my view of the case, I find that the production of the book is not im- 
portant. 

[3, 4] It is now my duty to examine the testimony with référence 
to the value of Edwards' services. He is a New York lawyer. He 
rendered certain services for which the company would bave received 
the benefit, if any benefit had resulted ; he apparently spent some time 
in interviews and conférences relating to certain attempted sales. No 
sales were efïected. Ail his attempts to sell proved fruitless. The 
company got no benefit from them. What his time was worth is not 
shown. He was working for a Maine corporation ; his charges must 
be for services at their fair value to this Maine corporation. The 
testimony is not very persuasive touching this matter. I can find noth- 
ing in the record from which I think I ought to allow him his whole 
claim, or even the claim of $2,000 allowed by the référée. Edwards 
says he has given up important matters, in order to conduct conférenc- 
es for which the company was to receive the benefit by the sale of its 
property. No testimony is introduced from any unprejudiced source 
showing the value of the services; no Maine lawyer is produced to 
show what the proper charges would be under circumstances shown 
by the record ; the whole matter is left vague. It is the duty of the 
claimant to clearly establish the value of his services. From the tes- 
timony, I think I am allowing him ail his services are proved to bave 
been worth, if I allow him the sum of $1,000, in addition to his dis- 
bursements of $100. 

The order of the référée is affirmed to the extent of allowing the 
claim of William H. Edwards for the sum of $1,100. A decree may 
be presented accordingly. 
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UNITED STATES v. ONE BUICK AUTOMOBILE. 

(District Court, D. Colorado. February 13, 1919.) 

Xo. 6.882. 

Indians <g=;535 — Introduction of Intoxicants into Indian Countrt — For- 
FEiTUBE DP Automobile. 

In Act Marcli 2, 1917, § 1 (Comp, St. 1918, § 4141a), providin)? for tlie for- 
felture of automobiles or otber vehicl(>s used in introducins liciuor into 
tlie Indian counrry, "or wliere the introduction is proliibited by treaty 
or fédéral statute," the phrase quoted niust be liinited to treaties or 
statutes relating to Indiat> affairs, to ^vhich the statute solely relates, and 
cannot be extended to apply to veldcles used in introducing luiuors into 
pi'ohibition state.s in violation of Aet INIarch ", 1917, § 5 (Couip. St. 1918. S 
8739a). 

lyibel by the United States against One Buick Automobile. On ap- 
plication for issuance of process. Denied. 

Harry B. Tedrow, U. S. Atty., of Boulder, Colo., for plaintifï. 

LEWIS, Di.strict Judge. This is an application for the issuance of 
process in a proceeding brought to condemn and f orf eit one Buick auto- 
mobile. The lihel of information verified and presented by the District 
Attorney, on which the issuance of process is soughtj discloses that the 
automobile was seized by the State constabulary ; that at the time it 
was seized by the State officer it was in the possession and control of 
one Anderson, a white person, and was then being used by Anderson in 
introducing intoxicants into the State of Colorado from the State of 
Wyoming, in violation of Section 5 of the Act of March 3, 1917, c. 162, 
39 Stat. 1059 (Comp. St. 1918, § 8739a); that after its seizure the 
Superintendent of the State constabulary turned said automobile over 
to the custody of Roy O. Samson, Spécial Agent of the Bureau of In- 
vestigation of the Department of Justice of the United States at 
Denver, Colorado, and that said automobile is now in the custody of 
said Samson, and is now held by him on the assumption that it is sub- 
ject to forfeiture and sale because of its use as an instrument in carry- 
ing on the unlawful traffic in violation of the Reed Amendment, Act 
of March 3, 1917. 

The District Attornev rests the lihel on Section 4141, Compiled Stat- 
utes (R. S. § 2140), and the Act of March 2, 1917, c. 146, 39 Stat. 970 
(Comp. St. 1918, § 4141a). Section 4141 lias been considered and ap- 
plied by our Court of Appeals in Evans v. Victor, 204 Fed. 361, 122 C. 
C. A. 531, and Shawnee National Bank v. U. S., 249 Fed. 583, 161 C. 
C. A. 509. Neither case presented the issue now up, still they are in- 
structive and helpful. The statute is of early origin, and has always 
been continued as a part of the Congressional purpose of protecting 
the Indian against the use of intoxicants. It is not now claimed that 
Section 4141 could be carried beyond that immédiate end without the 
Act of March 2, 1917. That, too, is a part of an act dealing solely with 
Indian affairs. The particular paragraph reads thus : 

©:=>For otber cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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"For the suppression of the trafflc In Intoxicating liquors among Indlans, 
.ÇISO.OOO : Provided, that automobiles ôt any other vehicles or conveyances 
used in introducing, or attempting to introduee, intoxlcants into tlie Indinii 
country, or wliere the Introduction is prohibited by treaty or Fédéral statute, 
whether used by the ovvner thereoC or other persoii, shall be subject to the 
seizure, libel, and forfeiture provided in section twenty-oue hundred and 
forty of the Revised Statutes of the United States." 

It adds automobiles to the appliances named in the section and sub- 
jects them also to forfeiture when used in the traffic ; but the particular 
matter of vital importance hère rests upon the claim that the words "or 
where the introduction is prohibited by treaty or Fédéral statute," 
should be held to cover any and ail territory within the contemplation 
of the Reed amendment (39 Stat. 1069, § 5). 

Can such a meaning and puipose be reasonably attrihuted to the 
quoted phrase? If the words used clearly express that as the meaning 
and purpose of Congress the court will so apply them. The inquiry is 
to find out the intention of the lawmakers, and if that be clear from 
the language used the inquiry has been answered. "Attempted judi- 
cial construction of the unequivocal langttage of a statute or of a con- 
tract serves only to create doubt and to confuse the judgment. There 
is no safer or better settled canon of interprétation than that when 
language is clear and unambiguous it must be held to mean what it 
plainly expresses, and no room is left for construction." Swarts v. 
Siegel, 117 Fed. 13, 18, 54 C. C. A. 399, 404. Is the meaning and 
purpose claimed for the phrase clearly expressed by it? Does it with- 
in itself, without more, disclose that to be the intention of Congress, 
and one of the objects that were to be accomplished by the use of the 
phrase? There is hésitation in answering in the affirmative, and when 
there is hésitation there is doubt. Indeed, the phrase not only fails 
to clearly express the purpose claimed for it but the words themselves 
create ambiguity. Why "treaty" associated with "Fédéral statute"? 
Neither can be ignored. The législative intent is to be discovered from, 
something more than the mère words. The title of the Act is of some 
weight when there is doubt. Holy Trinity Church v. United States, 
143 U. S. 457, 462, 12 Sup. Ct. 511, 36 L. Ed. 226. The prior Act to 
which it refers, or suppléments, or on which it in part dépends, caa 
not be ignored. If the two treat of the same subject-matter they 
must be harmonized. With thèse gênerai principlos of interprétation 
in mind it seems quite évident there was no législative purpose to 
deal with conditions that might arise under the Reed amendment, but 
that the only object in the use of the phrase was to protect the Indian 
against the introduction of intoxicants into territory other than In- 
dian country, where perchance such introduction is prohibited by treaty 
with the Indian or by statute, or both. The course of législation on 
the subject discloses that such prohibition by treaty or statute, or 
both, for the Indian's good was not unusual. Perrin v. U. S., 232 U. 
S. 478, 34 Sup. Ct. 387, 58 I^. Ed. 691. 

I know of no law that supports the proceeding and authorizes the 
condemnation and forfeiture. The order for process on the libel is 
therefore rîenied. 



JENSEN V. LEHIQH VALLEY R. CO. 795 

JENSEN V. LEHIGH VALLEY R. CO. 

(District Court, S. D. New York. Febniary 1, 1919.) 

Eauroads <©=d5%, New, vol. 6A Key-No. Séries— Actions Aoainst — SuB- 

STITOTION OF DiRECTOB GENEKAL AS DEFENDAÎÎT "MAY." 

The provision of General Order of Director General of Eailroads No. 60 
of October 28, 1918, that pleadings in pendlng actions for injuries against 
a railroad company "may" be amended by substituting the Director Gen- 
eral and dismissing the company as défendant, must be construed as per- 
missive only, in view of Fédéral Control Act (Oomp. St. 1918, §§ 3115%a- 
3115%p), providing that carriers, while under fédéral control, shall be 
subject to ail laws and liabillties as common carriers, and that actions 
may be brought against them, "and judgments rendered as now provlded 
by law," and such substitution of parties will not be made on motion of 
défendant. 

[Ed. Note. — For other définitions, see Words and Phrases, First and Sec- 
ond Séries, May.] 

At Law. Action by Jens Martinius Jensen against the Lehigh Valley 
Railroad Company. On motion by the défendant to substitute the 
Director General of Railroads in place of the défendant, Lehigh Valley 
Railroad Company, as défendant, and to dismiss the action as against 
the Lehigh Valley Railroad Company. Denied. 

On Aprll 27, 1918, the plaintifC was innured while an employé of the Di- 
rector General of Railroads upon the Lehigh Valley Railroad Company. On 
July 25, 1918, he brought an, action at law against the lyehigh Valley Rail- 
road Company for négligence under the fédéral EnijMoyers' Liability Act (Act 
April 22, 1908, c. 149, 35 Stat. 65 [Comp. St. §§ 8657-8665]). Issue was joined 
and the case set for trial upon the day calendar. At 12 o'clock noon on De- 
cember 28, 1917, the Président took possession and assumed control of the 
Ijehlgh Valley Railroad Company by virtue of authority vested In hlm by 
act of Congress approved August 29, 1916, and appointed William G. McAdoo 
Director General of such railroads. By the proclamation assumlng posses- 
sion of the railroads the Président empowered the Director General to pass 
gênerai and spécial orders whlch should hâve paramount authority subject to 
existlng statutes. On March 21, 1918, Congress passed the "Fédéral Control 
Act" (Act March 21, 1918, c. 25 [Comp. St. 1918, §§ 3115%a-3115%p]), of 
whlch section 10 provided that "carriers while under fédéral control shall be 
subject to ail laws and liabillties as common carrters, whether arising under 
State or fédéral laws or at common law, except in so far as may be inconsist- 
ent wlth the provisions of this act or of any other act applicable to such 
fédéral control or with any order of the Président. Actions at law or suits 
in equity may be brought by and against such carriers and Judgments ren- 
dered as now provided by law ; and in any action at law or suit In equity 
against the carrier, no défense shall be niade thereto upon the ground that 
the carrier is an instrumentality or agency of the fédéral government. 
* * * No process, mesne or final, shall be levied against any property un- 
der such fédéral control." Section 8 of that act provided: "The Président 
may exécute any of the powers hereiu and heretofore granted him with re- 
lations to fédéral control through such ageneies as he may détermine." 

The Director General, on October 28, 1918, by General Order No. 50, pro- 
vided as follows: "Actions at law, suits in equity and proceedings in admiral- 
ty hereafter brought in any court based on * * * claim for death or in- 
jury to person or for loss or damage to property arising since December 31, 
1917, and growing ont of the possession, use, control or opération of any 
railroad or System of transportation by the Director General of Railroads 
which action, suit or proceeding but for Fédéral control might hâve been 
brought against the carrier compauy, shall be brought against William G. 

<g=For other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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McAdoo, Director General of Eailroads, and not otherwise." The General 
Order further provlded: "The pleadlngs in ail actions at law, suits in equity, 
or proceedings in admiralty now pending agalnst any carrier company for 
a cause of action arising slnce December 31, 1917, based upon the cause of 
action arising from or ont of the opération of any railroad or other carrier 
may on application be amended by substituting the Director (ïeneral of Rail- 
roads for the carrier company as party défendant and dismlssing the com- 
pany therefrom." 

The question involved in the motion Is whether, under the paragrapli of 
General Order No. 50 last above recited, an action pending on October 28, 
1918, for an injury occurring on Ai>ril 27, IMS. should, iipon the defendant's 
motion, under section 10 of the Fédéral Control Acf, be rhanged from an ac- 
tion against the railroad to an action agalnst the Director General. 

Alexander & Green, of New York City, for the motion. 
Edward J. McCrossin, of New York City, opposed. 

LEARNED HAND, District Judge (after stating the facts as 
above). The change in the language of the third paragraph from that 
of the first is significant. In the first the order directs that ail actions 
"shall" be thereafter brought against the 'Director General. In the 
third that the existing pleadings "may" be changed. "May" does in- 
deed at times mean "shall," but hardly when the two words are in 
such immédiate contrast. At least there is no presumption that way. 
Moreover, I think that, if the third section be construed as permis- 
sive only, it serves a sufficient purpose; it would give plaintifïs the 
right to substitute the Director General, which they might well wish to 
do, considering the prohibition of the statute against any process up- 
on judgments against the carriers while the roads were in fédéral 
control. It is quite true that the third récital is to the effect that the 
liability should be of the Director General, and that was certainly the 
meaning of the first paragraph. I think that that paragraph was enough 
to satisfy the récital, without carrying the meaning into the apparent- 
ly permissive language of the third. 

If, on the other hand, I were to construe the third paragraph as 
rétroactive, at least a formai difficulty would arise, in that it would 
annul a liability once attached, and substitute another. Now, it is true 
that that substituted Hability, though without express sanctions, bas hy 
implication the pledge of the public faith, when reduced to judgment 
against the Director General. Such a judgment would be probably as 
good a remedy as a judgment against the United States in the Court 
of Claims, which was held sufficient in cases of condamnation in 
Crozier v. Krupp, 224 U. S. 290, 32 Sup. Ct. 488, 56 E- Ed. 771. 
It is therefore not necessary to say that an explicitly rétroactive order 
would be invalid, if the Director General had made one. I concède, 
moreover, that there is no presumption against rétroactive interpréta- 
tion, if the change be only in procédure. Yet even if this be possibly 
only a change in remedy, it is an important change, and not under 
our traditional notions in such matters to be lightly assumed. I think 
there ought to be a more definite indication of such a purpose than 
the words contain. 

It is, of course, true that normally we should expect the liabilities 
to be those of the Director General, who is in control; but Congress 
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has prescribed otherwise, and the gênerai situation is not one in which 
the judgments need inevitably fall upon the carriers. A final settle- 
ment must be made, in which such claims may well be taken to the 
account of the Director General, whoever be the judgment debtor. 
Congress, which had to prescribe a modus vivendi, subject to changes 
on which the Director General might from time to time détermine, 
appears to hâve found it easier to leave matters as they were till such 
time as he chose to act. It does not follow that he is to be assumed to 
mean to upset that status retrcactively, when the just resuit can be 
later reached in the settlement. Indeed, it does not even follow that 
Congress meant to give him the power to do so if he should mean to. 
Since justice to the carriers may be accomplished without departing 
from our accustomed habits in relation to provisions of the kind, it 
seems to me better to follow them. 

The only décisions upon the order which I know are two. Keefe 
V. Chicago, etc., Ry. Co., decided December 2, 1918, in the state dis- 
trict court of Minnesota, goes further than I need go hère. Ruther- 
ford V. Union Pac. R. Co., 254 Fed. 880, decided in January, 1919, by 
Judge Munger in the United States District Court for the District 
of Nebraska, is contrary. It must be conceded that the judicial opin- 
ion upon the validity and meaning of the order has not yet become 
definitely settled. It appears to me that Congress pretty clearly meant, 
by the term "carriers," the corporations themselves, and that the right 
to sue them must remain certainly till it is changed by some valid pro- 
vision. 

The motion is denied. 



SHWATDBR v. ILLINOIS COMMERCIAL MEN'S ASS'N. 

(District Court, D. Colorado. December 21, 1918.) 

No. 6766. 

1. INSTTEANCE <g=5814 — PrOCESS — "DoiNG BUSINESS" IN StATE. 

A mutual Insurance soclety, organized under the laws of Illinois, 
which had no pald employés to go about the country solidtlng merabers, 
and which only accepted members on receivlng their application with the 
first installment of dues at Chicago, held not "doing business" In the state 
of Colorado, so that attempted service of summons by leaving a copy with 
the State Insurance commissloner dld not glve the Colorado court jurls- 
diction over the soclety. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Doing Business.] 

2. INSUEANCE (®=814 — Pbocess — Atjthokitt op Agent. 

A member of a mutual Insurance soclety, having its principal office In 
the State of Illinois, who soliclted résidents of Colorado to apply for 
membershlp, but received no compensation therefor, etc., held not an 
authorized agent of the association, and so the association could not be 
served in Colorado by leaving copies of the summons with such member. 

At Law. Action by Rachael L. Shwayder against the Illinois Com- 
mercial Men's Association, a corporation, be gun in the state court and 

"i®=:^For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgesta & Indexe» 
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removed to the fédéral court. On motion to quash service of sum- 
mons. Motion granted. 

David E. Rayor and C. Clyde Barker, both of Denver, Colo., for 
plaintiff. 

Hindry, Friedman & Brewster, of Denver, Colo., for défendant. 

LEWIS, District Judge. This case is hère on removal from the 
State Court, and the défendant has entered a spécial appearance in 
order to move that the service of process issued by the State Court 
be quashed. There are affidavits supporting and opposing the grounds 
of the motion, they being that the défendant was not doing business 
in the State of Colorado, and that the parties on whom service was had 
did not represent it. There is no basis for dispute as to the real facts. 
The affidavits disclose that the défendant is a mutual insurance So- 
ciety organized under the laws of Illinois, It extends the privilège 
of becoming members of the Society to a restricted class, viz. travel- 
ing men. It has no paid employés to go about the country soliciting 
members or transacting any business for it. It dépends solely upon 
the good will and enthusiasm of those w^ho are already members. It 
periodically sends to members circular letters, calling their attention 
to the advantages of membership, and requCsting that they commend 
the Society to other traveling men with a view to having them make 
application for membership. The universal procédure in acquiring 
membership is this: The applicant makes out his application in his 
own handwriting and mails it, with the first installment of dues, 
to the défendant at Chicago. The Board of Directors sit at Chicago 
to pass upon ail applications. If an application be approved a certifi- 
cate of membership is then issued to the applicant and mailed to him 
at his post office address indicated in his application. In the eyent of 
the death of a member proof of that f act is made out and sent to the 
défendant at Chicago. There is no agent or officer in Colorado who 
can receive such proof or pass upon its sufficiency, or who is author- 
ized in any respect to deal with the beneficiary in adjusting the claim. 
The service was attempted in a twofold manner; that is, by leaving 
■copies of the summons with the State Insurance Commissioner, and 
also with James R. Mitchel. 

[1,2] Under the state statute the service had by leaving copies 
with the State Insurance Commissioner would hâve been good if the 
défendant was doing business in this state, and the service had on 
James R. Mitchel would hâve been good if the défendant was doing 
business in this state and Mitchel was, at the time, its agent or rep- 
résentative to the extent required for that purpose. Mitchel was a 
member of the society, and the sole basis for the plaintiff's claim that 
the service on him was good, as is shown, is that it appears that he, 
on various occasions, solicited parties to send in their applications for 
membership; that he was requested to do so by circular letters re- 
ceived by him from the défendant, and that in this way he had author- 
ity to solicit members ; that he was provided with blank forms of ap- 
plication, and those forms required that the applicant must be rec- 
ommended by a member; that he, in September, 1917, solicited one 
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Kobey, and that he forwarded Kobey's application when made out, 
and enclosed his-personal checic therewith for $2.10, in payment of 
Kobey's dues, and that said application was accepted and Kobey re- 
ceived as a member. On thèse facts I find that neither of the éléments 
requisite to the validity of the service exists. They do not sustain but 
repel any conclusion that the défendant was "doing business within 
the State in such manner and to such extent as to warrant the inference 
that it is présent there. And even if it is doing business within the 
state the process will be valid only if served upon some authorized 
agent." Railway Co. v. McKibbin, 243 U. S. 265, 37 Sup. Ct. 280, 
61 L. Ed. 710. Other cases in addition to those cited by counsel for 
the défendant, establishing the lack of jurisdiction over the person of 
the défendant, are Tobacco Co. v. Tobacco Co., 246 U. S. 79, 38 Sup. 
Ct. 233, 62 L. Ed. 587, Ann. Cas. 1918C, 537; Simon v. Railway Co., 
236 U. S. 115, 35 Sup. Ct. 255, 59 L. Ed. 492; and Toledo Co. v. 
Hill, 244 U. S. 49, 37 Sup. Ct. 591, 61 L. Ed. 982. 

The motion to quash the service of summons on both Mitchel and 
Fairchild, the State Insurance Commissioner, is sustained. 
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CDistriet Court, E. D. Virginia. May 10, 1918.) 

AxiBNS <&=>57 — Beinging in Aliens Afflicted with Tubeeculosis — CON- 

STEUCTION OF STATUTE — "AUBN BbOTJOIIT TO This COUNTBY." 

An English senraan wlio signed in Englancl for ttie round voyage appar- 
ently in good liealtli, but afterward beeame ill with tuberculosis, who did 
not leave the vessel at an American i)ort, but was talœn ofC by immigi-a- 
tion offlcers, was not an "alien brought to this couutry," within the mean- 
ing of Immigration Act Feb. 20, 1907, § 9 (Comp. St. 1916, § 4254), and 
tho vessel is not subject to a fine thereunder. 

At Law. Action by the W. & C. T. Jones Steamship Corporation 
against Norman R. Hamilton, Collecter of Customs. Judgment for 
plaintiff. 

Kirlin, Woolsey & Hickox, of New York City, and Edward R. Baird, 
Jr., of Norfolk, Va., for plaintiff. 

Richard H. Mann, U. S. Atty., of Petersburg, Va., and Hiram M. 
Smith, Asst. U. S. Atty., of Richmond, Va., for défendant. 

WA'DDIEE, District Judge. This is an action at law brought by 
the W. & C. T. Jones Steamship Company against Norman R. Ham- 
ilton, collector of customs for the ports of Norfolk, Portsmouth, and 
Newport News, individually, to recover a fine of $100 imposed upon 
the British steamship Ilwen for an alleged violation of section 9 of 
the act of Congress known as the Immigration Act, approved Fehruary 
20, 1907 (34 Stat. 901, c. 1134 [Comp. St. 1916, § 4254]). The ves- 
sel put into Newport News for bunker coal. There then was upon her 
a seaman who had signed as a member of her crew at Newcastle, Eng- 
land, for a round trip. At the time of signing he appeared to be healthy, 

^s^jFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered DIgests ê Indexes 
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and neither the master nor any of the officers of the Ilwen had any 
reason to suspect he was diseased, but it appears that a médical exam- 
ination at the time the ship's articles were signed would hâve disclosed 
the fact that he was suiïering f rom tuberculosis. Some time after the 
ship left Newcastle, this seaman became ill, and it was found that he 
was tubercular. He did not land at Newport News, nor attempt to do 
so, but remained on the ship until taken ashore by the immigration 
ofÉcials for appearance before a board of inquiry. Subsequently notice 
was given that an examination disclosed the fact that the seaman was 
sufïering from tuberculosis, and that a fine might be imposed upon 
the Ilwen by the provisions of the Immigration Act, and that within 60 
days from the date of the notice a hearing would be had to détermine 
whether such a fine should be imposed, and that the Ilwen would not 
be permitted to sail until she had deposited with the collecter the sum 
of $100 as security for the payment of a fine, if one was imposed. The 
deposit was made for the purpose of avoiding détention of the vessel. 
Subsequently, after a hearing, a fine of $100 was imposed, and the sum 
doposited appropriated to pay the same. 

The conclusion reached by the court is that the seaman, Bisbee, on 
account of whom the plaintifl's, at the instance of the immigration au- 
thorities, were required to pay the sum of $100 for bringing an alleged 
tubercular seaman into the port of Newport News, is not such a per- 
son as cornes within the meaning of the fédéral statut© under which the 
fine was imposed and collected, and therefore the plaintifï is entitled to 
recover and bave refunded to it the sum thus paid. 

The suit in this case is against the collector of customs individually, 
and judgment will therefore be withheld against him until such reason- 
able time as may be found necessary to refund the amount to the 
plaintiffs. 
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CITY OF OMAHA et al. v. OMAHA ELECTRIC LIGHT & POWER OO. 

(Circuit Coart of Appeals, Elghth Circuit. February 10, 1919.) 

No. 5098. 

1. Appeal and Ebrob ©=1194(1) — Détermination — Theory of Décision. 

A judgment of the United States Suprême Court held an adjudication 
that eoniplainant, whlch had a franchise for the purpose of transactlng 
général electric light business, was entltled to fumish current for heat 
and power, and a resolution limlting eoniplainant to the heat and power 
business already existing cannot stand, on the theory that the décision 
was based on an estoppel. 

2. Courts <S=390(4) — Pbecedence— Stabe Decisis. 

The former décision of the Circuit Court of Appeals, construing a dé- 
cision of the United States Suprême Court, is conclusive, where the ques- 
tion is a second tluie raised. 

3. Equity <S:=529'5 — Practice — Supplemental Bill. 

Where a resolution of a city limlting the power of an electric company 
was in violation of a previous adjudication of the fédéral Suprême Court, 
a supplemental blll, setting up the prier adjudication, was proper. 

Appeal from the District Court of the United States for the Dis- 
trict of Nebraska; Joseph W. Woodrough, Judge. 

Bill to restrain enforcement of ordinance by the Omaha Electric 
Light & Power Company against the City of Omaha and others. From 
a decree for complainant, défendants appeal. Affirmed. 

W. C. Lambert, of Omaha, Neb. (John A. Rine and L. J. Te Poel, 
both of Omaha, Neb., on the brief), for appellants. 
William D. McHugh, of Omaha, Neb., for appellee. 

Before HOOK and STONE, Circuit Judges, and WADE, District 
Judge. 

WADE, District Judge. The question at issue in this case was 
finally adjudicated by the Suprême Court of the United States in Old 
Colony Trust Co. v. City of Omaha, 230 U. S. 100, 33 Sup. Ct. 967, 
57 L. Ed. 1410, and Omaha Electric Light & Power Co. v. City of 
Omaha et al., 216 Fed. 848, 133 C. C. A. 52. In the latter case, and 
in the case at bar, the same plaintiffs appear, and in both cases, and 
the case at bar, the défendants are the same. In the Old Colony Case, 
the plaintifï was trustée under a mortgage. The issues in both of the 
foregoing cases were the same ; the only questions before the court 
being whether a certain ordinance granted by the city of Omaha in 
1884 to the assigner of the Omaha Electric Light & Power Company, 
hereafter called "plaintifï," was still in force, and, if so, whether, un- 
der the grant of the use of the streets "for the purpose of transacting 
gênerai electric light business," the equipment could be used for fur- 
nishing current for heat and power. 

It is needless to recite a history of the litigation. The points in is- 
sue were squarely decided by the Suprême Court of the United States 
in the Old Colony Case, and this décision was afterwards given effect 
by this court through its mandate in the Omaha Electric Light & Pow- 
er Company Case, supra. 

ig=ï>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexas 
255 F.— 51 
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\n 1908 thecityof Omaha (hereafter called "défendant") adopted 
a resolution directing the city electrician to disconnect ail wires of the 
plaintiff "transmitting electricity to private persons or premises to be 
used for beat or power," and directing tbe removal of pôles and wires 
from tbe streets in Omaba — such resolution being based, as disclosed 
in the litigation, upon the claim of tlie défendant that tbe franchise 
of 1884 had terminated, and also upon the claim that, even if the fran- 
chise was still in force the plaintiff was limited to the use of its pôles, 
wires, and equipment for fumishing current for electric light alone, 
and that it had no autbority under such franchise to îurnish current 
for beat or power. 

Under decree upon mandate of tbe Suprême Court of the United 
States, and of this court, as aforesaid, a permanent injunction issued, 
restraining tbe city from proceeding with the enforcement of tbe reso- 
lution. 

In 1914 tbe city adopted another resolution, asserting that tbe plain- 
tiff had no autbority "to construct and maintain new equipment, etc., 
in the public streets and places of this city for the purpose of furnish- 
ing power and beat, and the extension and enlargement of the equip- 
ment and apparatus for that purpose." The resolution probibited of- 
ficers and employés of the city from issuing permits to the plaintiff 
Company to "use or occupy any of the public streets or places of this 
city for tbe purpose of enlarging, extending, or adding to its existing 
equipment and apparatus in the public streets and places, used and de- 
signed to be used by it in supplying and fumishing electric current to 
be used for power and beat purposes." The resolution further pro- 
vided : 

"(3) That the city electrician be, and he Is hereby, directed and required 
to disconnect and remove, or cause to be removed, from the public streets and 
places, ail pôles, wires, apparatus, and other fixtures established, malntained, 
or used In the pviblic streets and places of this city by said company, contrary 
to or in violation of the provisions of part one of this resolution." 

In this action the plaintifï sought an injunction restraining tbe exé- 
cution or enforcement of the resolution aforesaid, which injunction 
was granted by the District Court, and upon tbe appeal of the défend- 
ant it is now hère for review. 

[1] 2. There is no claim hère that tbe adjudication that the fran- 
chise still continues is open to question ; but it is contended that, so far 
as the right to use pôles, wires, and other equipment "for transmitting 
current for beat and power," the adjudication rests only upon estop- 
pel, and is limited to the equipment and the uses for beat and power 
existing at the time of the adjudication. With this contention we can- 
not agrée. The language of the Suprême Court will not bear this con- 
struction. This language must be considered in connection with tbe 
issues then before the court. 

Tbe plaintiff in the original bill did not plead estoppel. It pleaded 
many facts which it claimed constituted récognition and acquiescence, 
and it alleged large expenditures, based upon such facts; but thèse 
facts were pleaded as showing that the parties tbemselves had mutual- 
ly "construed tbe said franchise license, or privilège granted as afore- 
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said, as a right to occupy the streets and alleys with the proper ap- 
pliances for the transmission of electric current for sale to consumers, 
without any restriction whatever upon the plairitiflf as to the use to 
be made of such current by such consumers." Thèse facts were 
pleaded as an "interprétation continuously given to said franchise." 

The bill sought to bring the case within the rule expressed by the 
Suprême Court: 

"Generally speakin?, the practical interprétation of a contraet by the par- 
ties to it for any consideral)le period of time before it cornes to be the sub- 
iect of eontroversy is deenied of great, if not coiitrolling, influence." 

That the Suprême Court did not consider the question as one of 
estoppel, is indicated by the statement : 

"Althougli not strictly sucli, this rule is sometimes treated as a branch of 
the law of estoppel." 

Entering upon this branch of the case, the Suprême Court clearly 
indicates that the thing decided is what the "franchise" meant — what 
was included within the language of the ordinance, "the purpose of 
transacting gênerai electric light business." It is said: 

"Concluding, as we do, that the franchise has not expired but is still sub- 
sistlng, we corne to the question whether it [the franchise] is limited to the 
distribution of electric current for lighting purposes or includes Its distribu- 
tion for power and beat." 

After reviewing ail the Nebraska cases, the Suprême Court says : 

"Thèse décisions of the Suprême Court of the state are concluslve upon 
the question of the right of the trust company to hâve the distribution of 
electric current for i)o\ver and beat treated as included within the franchise 
contraet of 1884 while it continues in force. In other words, the trust Com- 
pany is entltled to insist upon a récognition and continuation, subject to ail 
the qualifications inhering in the franchise, of ail the rlghts conferred by the 
franchise ordinance as the same was interpreted in an actual practice by the 
electric company and the city prior to the resolution of 1908." 

This language does not refer to property rights then existing, but 
explicitly détermines what is "within the franchise contraet." The 
language is emphatic that the plaintiff has the right to "insist upon" 
"ail the rights conferred by the franchise ordinance" ; not "conferred" 
by acts or acquiescence of the city with relation to any existing pôles, 
wires, or equipment, but conferred "by the franchise ordinance." The 
acts and conduct of the city are considered as an aid in determining 
what the language of the ordinance meant. The court held that the 
"franchise" should be construed as it had been "interpreted in an ac- 
tual practice" by the parties. 

The only language in the opinion which is at ail uncertain or doubt- 
ful, is the clause relied upon by counsel : 

"But neither the trust company nor the electric company is entltled to make 
that construction a basls for enlarging or extending those rights." 

In view of the previous language in the opinion, which is clear and 
emphatic, this clause cannot be construed to mean that the electric 
company should hâve only the right to continue then existing equip- 
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ment. The very nature of the thing in issue négatives any such pur- 
pose. 

Counsel for défendant insists upon the application of the rule ap- 
plied by the Suprême Court of Nebraska in State ex rel. Caldwell v. 
Lincoln Street Railway Co., 80 Neb. 333, 114 N. W. 422, 14 L. R. A. 
(N. S.) 336; but in that case there was no question before the court 
as to the construction of the franchise. The franchise was void. It 
was a "blanket" franchise, while under the law it should hâve speci- 
fied the particular streets to be occupied by the street railway. The 
Street railway company, however, insisted that in view of the fact 
that, it had been permitted to occupy certain streets with its street car 
lines, and in view of other facts, the city should be estopped from 
questioning the right to occupy such streets, and the court so held. 
But the différence between a stfeet railway property and the equip- 
ment of an electric light and power company, in relation to the ques- 
tion in issue, is obvious. A street railway, when it complètes its Hne 
— when it builds its track and equips it with cars — ^has done every- 
thing necessary to render its fuU service for ail time, aside, of course, 
from improvements or increased equipment upon the line. But hère is 
a line of pôles equipped with wires for carrying current; service 
cannot yet be rendered ; it can only be rendered by having the proper 
extensions made to the homes or places of business along the street. 
Thèse extensions, of course, can only be made as demanded by the 
development of the city and the wants of its inhabitants. Hère is a 
block which in 1913, when the opinion in the Old Colony Case was 
written, may hâve had 2 extensions ; in fact, there may hâve been but 
2 houses upon the block at that time ; but from time to time résidences 
bave been erected, until now there are 12 houses in the block. It 
clearly could not hâve been the purpose of the Suprême Court to sus- 
pend further extensions of the wires to thèse houses as they were 
built. Especially is this true, when it is a matter of common knowl- 
edge that, in the érection of pôles and the equipment with wire cables, 
the electric company expends its money, not alone to furnish the equip- 
ment necessary for the présent number of users who may be in a given 
block or a number of blocks, but that such equipment, in the very na- 
ture of things, is built with the power and the permanency to supply 
ail the demands which may be reasonably anticipated in the future ; 
thus large sums of money are expended by such companies — not for 
the immédiate limited use, but for the remote expanded use- 

The resolution sought to be enjoined in this case is not limited in 
its application to the further extension of main wires for beat and 
power purposes, but it would prohibit the extension of a feed wire to 
a house in the middle of the block, and would remove the equipment 
which would enable the occupant to use power for a washing machine, 
unless the power had been used prior to the date of the resolution. 
This should not be permitted, even upon the principle of estoppel, if 
the plant, the machinery, and the street equipment of the company 
were planned and established with the purpose in view of ultimately 
supplying this demand, and the exécution of the resolution would un- 
justly deprive the plaintiff of any income upon such expenditure. 
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A court might, in the exercise of its discrétion, justly limit an un- 
authorized street railway to the streets already occupied; but a court 
could not justly deprive this plaintiff of the right to use its equipment 
to the f ull power and extent for which it was originally devised. 

Thèse considérations, with the language of the Suprême Court, 
leaves no doubt in our minds that the Suprême Court rested its déci- 
sion solely upon the construction of the franchise, and not upon any 
principle of estoppel, with relation to then existing tangible property. 

[2] 3. And if there were any doubt, in view of the foregoing con- 
sidérations, this court (216 Fed. 848, 133 C. C. A. 52, supra) has al- 
ready clearly construed the opinion of the Suprême Court in the Old 
Xolony Case. It is only necessary to quote the foUowing from the 
opinion : 

"In the Old Colony Trust Co. Case the coui-t held that the ordlnance granted 
a perpétuai franchise, which included the right to distribu te electrieity fcir 
power and heat as well as light." 

"In the Old Colony Trust Co. Case the facts showlng the praetical con- 
struction which the parties themselves had put upon the ordinance were set 
forth with greater fullness than in the otlier case. This, however, was used 
by the Suprême Court, not for the purpose of creating an estoppel. but for 
the purpose of applying a famlliar canon of construction, with a view to as- 
certaining the true meaning of the ordinance. It is that meaning, liowever 
ascertained, which defiues the right of the plaintifC in each case. The Old 
Colony Trust Company had no right, except that which it derived from the 
electric company. The ordinance measures both." 

"The Suprême Court held, in the Old Colony Trust Co. Case, that the fran- 
chise granted by the ordlnance was perpétuai; that it embraced the right to 
distribute current for heat and power, as well as llght; and directed the 'trial 
court to issue an injunction to restrain the enforcement of the resolution. If 
we send down a mandate pursuant to our decree, we shall déclare, in square 
confliot with the mandate of the Suprême Court, that the company has no 
franchise to distribute current for heat and power, and that the city has the 
right to eut ail wlres used for those purposes." 

Comment can add nothing to the force of the foregoing language. 
The ordinance having been construed to be a subsisting ordinance, 
permitting the use of the streets for light, heat, and power, the exécu- 
tion of the resolution of 1914 should be enjoined. 

[3] 4. The foregoing disposes of the contention of défendant that 
the jurisdiction of the court in this case could not be invoked by sup- 
plemental bill. Holding, as we do, that the action directed by the 
resolution adopted by the city is in conflict with the prior adjudica- 
tion, the supplemental bill must be regarded as proper practice. 

The judgment of the District Court is affirmed. 
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BROWN V. KOSSOVE et aL ♦ 
In re PIPAU 
(Circuit Court of Appeals, Eighth Circuit February 4, 1919.) 
No. 5169. 

1. Courts <&=>351% — Ground tob Dismissal. 

In View of equity rule 22 (198 Fed. xxlv, 115 C. C. A. xxlv) and Act 
March 3, 1915 (Comp. St. §§ 1251a-1251c), a suit in equity wiil net be dis- 
missed because the relief souglit Is obtainable only by an action at law. 

2. Appeal and Ebbob <@='361(5) — Dtsmissal — Gbound ïob Dismissinq 

Appeal. 

Where a suit agalnst two défendants was on différent days dismlssed 
as to each, and the citation signed by the District Judge grantlng the 
appeal was directed to both of the défendants and served on both, held, 
that the appeal wlU not ba dismlssed as to the real party In interest, 
though the decree In his favor was entered flrst, and through clérical 
mistake the prayer for appeal did not mention the decree of dlsmlssal 
in hls favor, but only the last one. 
S. OONTBACTS <S=>1()5 — Validitt — Statute. 

Contract or sale expressly forbldden by law, and made a crlminal of- 
fense, is Yold, although the statute does not so déclare. 

4. Bankbiuptcy ®=»185 — ^Teusteje — Bights of — Failubb to Complt with 

BuLK Salks Act. 

Under Bankruptcy Act July l, 1898, | 47a(2), as amended by Act June 
25, 1910, § 8, and sections 70a (4) and 70e (Comp. St. §§ 9631, 9654), held, 
that a trustée of a South Dakota bankrupt may malntain an action 
against a purchaser.of a stock of goods from the bankrupt and one to 
whom the considération was paid, where the parties dld not comply with 
the Bulk Sales Act of South Dakota, 

5. Fbaudulent Convbî-ances ®=547 — Bulk Sales Act. 

Although South Dakota "Bulk Sales Act" does not expressly provide 
that a sale in violation of the act shall be vold, but makes the purchaser 
or person recelving the money a trustée for credltors of the vendor, yet, 
slnce section 6 of the act makes violation of the act by the seller a mis- 
demeanor, a sale in wlUful violation of the act is void, and must be 
treated as a fraudulent conveyance. 

Appeal from the District Court of the United States for the Dis- 
trict of South Dakota; James D. ElUott, Judge. 

Action in equity by James Brown, as trustée in bankruptcy of the 
estate of Frank E. Pipai, against Max Kossove and Henry A. Schoen- 
berger. From a decree dismissing the complaint, plaintiff appeals. 
Reversed, with directions to overrule motions to dismiss. 

Augustus L. Abbott, of St. Louis, Mo. (M. E. Culhane, of Brook- 
ings, S. D., on the brief), for appellant. 

R. W. Parliman, Sr., R. W. Parliman, Jr., and James C. Parliman, 
ail of Sioux Falls, S. D., for appellee Schoenberger. 

Before HOOK, Circuit Judge, and TRIEBER, District Judge. 

TRIEBER, District Judge. This is an action in equity by the ap- 
pellant, as trustée in bankruptcy of the estate of Frank E. Pipai, to 
recover from the défendants the purchase money due by reason of 

®=5For other cases see saœe topio & KEY-NUMBER in ail Key-Numbered Dlgests & Inûeies 
•Rehearing denied March 25, 1919. 
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the sale in bulk by the bankrupt on November 2, 1915, to the défend- 
ant Kossove of his entire stock of marchandise and store fixtures, 
in his store, where he was engaged in carrying on a mercantile busi- 
ness. The allégations in the complaint are that, on November 17, 
1915, an involuntary pétition was flled against the said Pipai, and on 
December 21, 1915, he was duly adjudicated a bankrupt. That $2,500 
of the purchase money agreed to be paid was paid to the défendant 
Schoenberger, who aided in the sale, and had full knowledge of its 
illegality. The illegality charged is that neither of the parties, the 
vendor, purchaser, or Schoenberger, notified any of the credîtors 
of the bankrupt. Pipai, either by personal notice or by registered 
mail, of the making of the sale in bulk of ail the merchandise and 
fixtures of Pipai, as required by the laws of the state of South Da- 
kota. It is f urther charged that at the time of the sale the bankrupt 
was indebted to his creditors in a sum exceeding $8,000, and that the 
assets of his bankrupt estate, which hâve come into the hands of his 
trustée, do not exceed in value the sum of $3,000. 

The défendants filed separate answers and also motions to dis- 
miss, alleging as grounds that the plaintiff had no right to maintain 
this action under the statutes of South Dakota, but that the individ- 
ual creditors alone can maintain it, and also that, if the action be tried, 
it he transferred to the law side of the court. On October 8, 1917, 
the motion to dismiss, filed by the défendant Schoenberger, was sus- 
tained, and a final decree dismissing the complaint entered. A like 
decree was made as to the défendant Kossove on October 17, 1917, 
and entered of record on that day. The mémorandum filed by the 
learned trial judge, sustaining the motions to dismiss, shows that he 
based his conclusions on the ground that, as after the sale no interest 
whatever remained in the bankrupt, neither in the property itself nor 
the purchase price, the right of action, if there was any, was in his cred- 
itors. 

[1 ] The learned trial judge also indicated that the right of the cred- 
itors could only be enforced at law, but as that would be no cause 
for dismissal under equity rule 22 (198 Fed. xxiv, 115 C. C. A. xxiv) 
and Act March 3, 1915, c. 90, 38 Stat. 956 (Comp. St. §§ 1251a-1251c), 
we need not discuss that phase of the mémorandum opinion. 

[2] In behalf of the appellee Schoenberger, the court is asked to 
dismiss the appeal as to him, upon the ground that the prayer for the 
appeal is from the decree entered on October 17, 1917, the day the 
decree dismissing the complaint against the défendant Kossove was 
entered, while the decree in favor of the appellee Schoenberger was 
entered on October 8, 1917. But the citation signed by the District 
Judge, who granted the appeal, was dlrected to both appellees and 
was served on both. 

The statement in the pétition for appeal, mentioning only October 
17 as the date of the decree, was clearly a clérical error, which would 
not justify us to dismiss the appeal. That it is such a clérical mistake 
is shown conclusively by the fact that the citation is addressed to and 
was served on both appellees, and the money, sought to be recovered by 
this action, is in the hands of the défendant Schoenberger, and he 
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is the only appellee who appeared in this court; the appellee Kossove 
having filed no brief , nor entered an appearance in this court, although 
served with the citation. 

[3-5] The action is based on the provisions of the "Bulk Sales Act" 
of South Dakota (chapter 116, Session Laws S. D. 1913). Without 
setting the act out, it is sufficient to state that it provides that, when 
any such sale and purchase is about to be made, the purchaser must 
notify ail creditors of the vendor, contained in a list to be furnished 
him by the vendor, not less than seven days prior to paying therefor, 
and the considération to be paid or so much thereof, as is necessary, 
shall be held in trust by him for the creditors. 

The act nowhere provides in express language that a sale failing 
to comply with the act shall be void, but it makes the purchaser or per- 
son receiving the money a trustée for the creditors of the vendor. 

The question to be determined is vi^ithin a narrow compass. May 
a trustée in bankruptcy maintain an action against the purchaser, 
who has not complied with the provisions of the statute, or are the 
creditors the only persons who can maintain the action? 

Section 70a (4) of the Bankruptcy Act (Act July 1, 1898, c. 541, 
30 Stat. 565 [Comp. St. § 9654]) vests in the trustée the title of the 
bankrupt to ail property transferred by him in f raud of his creditors, 
and section 47a (2) as amended by Act June 25, 1910, c. 412, § 8, 
36 Stat. 840 (Comp. St. § 9631), provides that the trustée shall "as to 
ail property not in the custody of the bankruptcy court * * * be 
deetiied vested with ail the rights, remédies, and powers of a judgment 
creditor holding an exécution duly returned unsatisfied." There can 
be no doubt that under Bankruptcy Act, § 70a (4), the title to property 
fraudulently transferred, passes to the trustée, although the bankrupt 
could not hâve maintained an action therefor. 

That a trustée in bankruptcy may maintain an action against the ven- 
dee when the sale was made in violation of the "Bulk Sales Law" and 
against the peirson v^hoireceived the purchase money, with knowledge 
of that fact, has been frequently decided. Parker v. Sherman, 212 
Ped. 917, 129 C. C. A. 437; Goodwin v. Tuttle, 70 Or. 424, 141 Pac. 
1120; Appel Mercantile Co. v. Barker, 92 Neb. 669, 138 N. W. 1133; 
Niklaus V. Lessenhop, 99 Neb. 803, 157 N. W. 1019. 
• Agâin section 70e of the Bankruptcy Act authorizes the trustée to 
rëcover any property transferred by the bankrupt, or its value, which 
any creditor of such bankrupt might hâve avoided. This provision 
is undoubtedly broad enough to authorize the trustée to maintain this 
action. Goodwin v. Tuttle, supra; Mueller v. Bruss, 112 Wis. 406, 
88 N. W. 229. 

But counsel for appellees claim that those authorities are not in 
point, as the statutes of those states differ materially from that of 
South Dakota, in that they expressly déclare sales not made in con- 
formity with the provisions of the statute, void as against creditors, 
while the South Dakota statute does not déclare the sale void, but 
only makes the purchaser, who fails to comply with the provision of 
the act liable to any creditor of the vendor for the pro rata share of the 
proceeds of such sale. 
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That such a purchaser is a trustée has been frequently decided. 
Kohn V. Fishback, 36 Wash. 69, 78 Pac. 199, 104 Am. St. Rep. 941 ; 
Nicrosi v. Irvine, 102 Ala. 648, 15 South. 429, 48 Am. St. Rep. 92; 
Jaques & Tinsley Co. v. Carstarphen Warehouse Co., 131 Ga. 1, 62 
S. E. 82 ; Appel Mercantile Co. v. Barker, supra. In their brief coun- 
sel for appellee concède this to be the law. They say: 

"We concède this to be a trust proposition, but it is a trust bctween the 
purchaser, or the person reeeiving tlie cousideration on one liand, and the 
creditors of tlie bankrupt on the other" 

— and deny that the trustée in bankruptcy may enforce the trust, but 
that the creditors alone may do so under the statute of South Dakota. 
To sustain this contention they rely on Sellers v. Hayes, 163 Ind. 422, 
"il N. E. 119. But the statute of Indiana, in force when that cause 
of action arose (Act March 11, 1906), provided: 

"The Word 'creditors' as used herein shall apply only to such creditors 
whose claims arose from the sale of some part of such stock of merchundise." 

■m 

And the court held: 

"Where, by force of a statute, the effect of a conveyance Is to create a statut 
tory lien in favor of a particular créditer, and the conveyance is otherwise 
valid and sUfflcient to pass a title to the purchaser, our opinion is that such a 
transfer cannot properly be denominated a fraudulent convdyance, » » • 
which is * * * null and void as against ail the creditors of such a debtor 
by the laws of the state." 

That case is therefore clearly distinguishable from the case at bar, 
as that statute only made the sale void in favor of particular cred- 
itors, while the South Dakota statute applies to ail creditors of the 
vendor. 

Although the act in question does not déclare such sales void, it not 
only prohibits them, but section 6 of the act makes a violation thereof 
by the seller a misdemeanor. 

That section reads: 

"Any person making such sale or exchange, or any pereon actlng for or in 
his behalf, who shall willfully make and deliver, or cause to be made and 
delivered, any false list or statement required by this act, or who shall know- 
Ingly or willfully omit the name or names of any créditer or creditors of 
such person from such list, or who, having creditors, shall fail to fumish such 
Ust or statement shall be guilty of a misdemeanor." 

It is elementary that any contract or sale expressly forbidden by 
law, and made a criminal offense, is void, although the statute does 
not so déclare.' Danciger v. Cooley, 248 U. S. 319, 39 Sup. Ct. 119, 

63 L. Ed. ; Continental Wall Paper Co. v. Voight, 212 U. S. 

227, 29 Sup. Ct. 280, 53 L. Ed. 486 ; Levy v. Kansas City, 168 Fed. 
524, 93 C. C. A. 523, 22 L. R. A. (N. S.) 862. Therefore a sale, in 
willful violation of this statute, is void, and must be treated as a 
fraudulent conveyance. Sales in violation of such a statute hâve been 
declared fraudulent conveyances, and therefore void, in Re Calvi 
(D. C.) 185 Fed. 642 ; Cofïey v, MoGahey, 181 Mich. 225, 148 N. W. 
356, Ann. Cas. 1916C, 923 ; Joplin Supply Co. v. Smith, 182 Mo. App. 
212, 167 S. W. 649; Goodwin v. Tuttle, supra. 
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As the Gomplaint charges, and the motions to dismiss admitted, 
that the sale-^by ithe hankrupt was in violation of the "Bulk Sales 
Acf'.of South Dakota, and that the appellee Schoenberger received 
the amounts charged with.full knowledge of that fact, it stated a 
good cause of action against both appellees, and the court erred in 
sustaining the motions to dismiss. 

The cause is reversed, with directions to overrule the motions to 
dismiss and proceed in conformity with the views herein expressed. 



ALASKA TEEADWBLL GOLD MINING CO. v. CRINIS. 

(Circuit Court of Appeals, Nlnth Circuit. Febniary a, 1910.) 

No. 3212. 

1. Appeal and Ebrob ®=>1050(1) — Review— Haemless Ebbok — Admission of 

Evidence, r- 

Error In thé admission in évidence of opinions of vyltnesses as to whose 
employment a person was in held wlthout préjudice to défendant, in view 
of détail by the wltnesses as to tbe facts forininç the bases of thelr 
opinion. 

2. Maoteb and Servant ig=»404— tEvidence of Relation— Matebiàlity. 

In an action against a mining eompany for compensation for the death 
of an employé, on the Igsue whether deceased vpas an employé of défend- 
ant the pay roll of another cômpany, made oui by, a bookkeeper, and 
which deceased dld not sign nor see, held properly excluded as îmmaterial. 
S.Master and Servant ©=»39T%, New, vol. 7A, Key-No. Séries — Notice of 
Accidents — Alaska Compensation Law. 

Provision of Alaska Workinen's Compensation Lavr, § &, requirlng an 
employer who hàs been furnished by the employé with the names and ad- 
dresses of his beneflciaries ta notify tliem of hls death, helâ, to apply to 
an employer which, wjth other çompanies, hired men through a common 
agent, who was furnished, witli,such statement. 

In Error to the District Court of the United States for Division No. 
1 of the District of Alaska ; Robert W. Jennings, Judge. 

Action at law by Catherine Grinis - against the Alaska Treadwell 
Gold Mining Company. Judgment for plaintifif, and défendant brings 
error. Affirmèd. 

Hellenthal & Hellenthal, of Juneau, Alaska, for plaintiff in error. 
J. H. Cobb, of Juneau, x\laska, for défendant in error. 
Before GILBERT, ROSS, and HUNT, Circuit Judges. 

• HUNT, Circuit Judge. Section 9 of the Alaska Compensation Act 
(Session Laws Alaska 1915, p. 146), provides that, where a person 
claims to be a beneficiary entitled to compensation under the act, such 
beneficiary or some one in his or her behalf shall within 120 days from 
and af ter the death of such employé serve a written notice upon the 
employer, which' notice shall contain the name and address of the per- 
son claiming to be sych beneficiary, the relationship existing between 
such beneficiary and the deceased, and certain other matters not now 
material. It is also provided ;that : 

^3»For other cases see same toî»lc &'KEY-NUMBBR'fn ail Key-Numbered Dlgeats & Indexes 
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"Such notice shall be llberallj' construed and no claim for compensation 
shall be denied because of any defect In the notice, provided it appears that a 
notice was served witli a bona flde intention to comply with the provisions of 
thia act." 

After providing for a method of service upon the employer the sec- 
tion ends with the following sentence : 

" * * * Except In the cases in this section otherwise expressly provided, 
no action or other proceeding to recover such compensation sliall be brought 
or maintained, nor shall any claim for such compensation be illed or allowed 
as hereinafter provided unless such notice shall hâve been served in the man- 
uer and within the time herein provided." 

In the complaint filed by Catherine Crinis, widow of Nicholas P. 
Crinis, it was set up that Nicholas Crinis was killed about June 30, 
1916, while in the employ of the Alaska Treadwell Gold Mining Com- 
pany, and left a widow and five children; the children being under 
the âge of 16 years. There was no allégation that any notice of claim 
had been served upon the défendant. The mining company demurred, 
but the court overruled the demurrer. The matter went to trial upon 
the direct issue whether Nick Crinis at the time of his death was 
an employé of the défendant mining company. 

In the course of the trial défendant offered to prove that no notice 
had been served upon it by the plaintifï or any one in her behalf stat- 
ing that she was a beneficiary. The court excluded such évidence upon 
the ground that that was not part of the right, but was a matter of 
affirmative défense, which had not been pleaded in the answer of the 
mining company. The jury found specially that at the time of his 
death Crinis was an employé of the Alaska Treadwell Gold Mining 
Company. Judgment was entered in favor of the plaintiiï, and by 
writ of error the case is brought hère for review. 

[ 1 ] Error is assigned because the court in the course of the exam- 
ination of several of the plaintiff's witnesses permitted them to an- 
swer questions substantially in this form: 

"What was Crinis' occupation, and in whose employ was he at the time he 
was killed?" 

Considering the issue, we think the court should hâve sustained ob- 
jections to the questions. But inasmuch as the witnesses testified 
in détail as to where and how the miners were employed, who paid 
them their wages, what the method of transacting business was, who 
was président and who was employment agent of the several mining 
companies of which group the plaintiff in error was one, there was no 
préjudice to the rights of the plaintifï in error. It was in évidence 
that plaintifï in error, the Alaska United Gold Mining Company, and 
the Alaska Mexican Gold Mining Company had the same ofîicers and 
were intimately associated in business conduct; that purchases were 
made by the companies f rom the Alaska Treadwell Company ; that the 
Alaska Treadwell acted as a banker; that the ofïîces of the several 
companies are combined ; that the bookkeeping is ail done in one de- 
partment and one place, and the cash ail disbursed by one man, each 
company contributing to the Treadwell Company the amount of cash 
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tbe Treadwell Company has advanced on its account. The men were 
employed by one employment agent, whose office had but a single sign, 
"Employment Office" over the door, and the men were then directed 
as to what mines they were to work in. Crinis was killed in the Ready 
BulHon mine, operated by the Alaska United Gold Mining Company 
and was paid some money by that company very shortly before bis 
death. As ail thèse matters bore upon the issue whether or net de- 
ceased was an employé of the plaintiff in error, and the court carefully 
instructed the jury that the issue was whether Crinis was an employé 
of the plaintiff in error or of the Alaska United Company, the an- 
swers which became opinions of the witnesses that the deceased was 
in the "employ" of the plaintiff in error at the time of bis death could 
not hâve misled the jury. 

[2] It is said that the court erred in refusing the offer of the pay 
roU of the Alaska United Gold Mining Company. Counsel for the 
plaintiff below objected to the introduction of this paper because it 
was not signed by Nick Crinis, and he particularly objected to ail of 
the pay roU except for the months of June and July, 1916. We think 
the court correctly excluded the pay roll, because it did not bear the 
signature of Crinis. He never saw it; it was made up by the book- 
keeper of the Alaska United Gold Mining Company. It was imma- 
terial. Furthermore, counsel for the plaintiff below in bis final ob- 
jection did not attempt to exclude the offer of such pay rolls for June 
30th and July Ist, but counsel for plaintiff in error made no further 
attempt to bave the pay roll of thèse particular dates put before the 
jury, and the court made its ruling as to the whole pay roll which evi- 
dently covered a long period of time. 

[3] It is contended that failure by the beneficiary or some one in 
her behalf to serve notice called for by the statute precluded the filing 
or allowcince of any claim for compensation, as well as any action to 
recover such compensation. We are convinced that the plaintiff in 
error cannot take advantage of this point and for this reason. The 
plaintiff in error, as well as the other mining companies heretofore 
referred to, had a common employment agent. He testified that Nick 
Crinis at the time of bis death was not in the employ of the Alaska 
Treadwell Company; that there had been furnished to witness as 
employment agent, through the foreman of the Ready Bullion mine, 
a card statement showing the names of those who would be entitled 
to benefits under the provisions of the statute herein involved in case 
he should die as a resuit of an injury received by him arising in the 
course of bis employment. This statement appeared to be signed by 
Nick Crinis, although in the opinion of the employment agent Crinis 
himself did not make the signature. However that may bave been, 
the employment agent certified that the answers to the questions on the 
card had been made by Crinis in his présence, and undoubtedly the 
card was accepted and filed by the employment agent, representing his 
principals, as to who the beneficiaries of Crinis would be in case of 
his death. 

The first para|;raph of section 9 of the statute pro vides that every 
employé, when he is employed, or thereafter, shall furnish a written 
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statement showing the names of the persons who would be entitled to 
benefits under the provisions of the act, in case he should die. In ail 
cases where the statement referred to is furnished the employer by 
the employé, the employer shall, if the employé be killed as a resuit 
of an injury received in the course of bis employment, notify each 
beneficiary named in the last statement of the fact of such death. The 
form of notice is included in the statute, and it is provided that a fail- 
ure on the part of the employé to supply the employer with a state- 
ment as provided shall not work a forf eiture of the right of bis bene- 
ficiaries to benefits under the statute, but shall relieve the employer 
of ail obligation to give to any of the beneficiaries of such deceased 
employé notice of the fact that the employé is dead. The statute con- 
tinues : 

"lu cases where the employer shall hâve been furBlshed with such state- 
ment or statements and shîill fail to notify the benetieiaries therein named as 
shown by the last statement furnished, within the time and in the manner : 
* * * Provided, such beneficiaries who hâve not been so notifled shall 
hâve the right to notify the employer of their claim to beneflts and file claims 
and prosecute actions or other proceedings for the recovery thereof, not- 
withstanding the fact that such notice was not serv'ed as hereinafter pro- 
vided within the period of 120 days from and after the time that the employé 
became deceased." 

Now, if Crinis when he was killed was an employé of the Alaska 
Treadwell Company, and the verdict of the jury is that he was, and 
the statement already referred to was accepted by the employment 
agent of that company acting for such principal, then we hâve a situa- 
tion where the Alaska Treadwell Company, employer, failed to notify 
the beneficiaries named in the statement within the time required by the 
statute, or at ail, after the employé was killed, in which event the 
beneficiaries named in the statement and who were not notified had 
the right, not only to notify the employer of their claims and to file 
claims, but also to "prosecute actions or other proceedings for the re- 
covery thereof," notwithstanding the fact that notice to the employer 
was not served within 120 days from and after the time that Crinis, 
the employé, was killed. 

Counsel bave urged that, if it is held the Alaska Treadwell Company 
is liable under the circumstances of the case, it is to hold practically 
that the plan under which the several mining companies referred to 
are operated must be abandoned. We cannot agrée that any such 
resuit must foUow a gênerai plan of employment of the same per- 
sons as officers by the several mining companies. It would seem to 
be quite simple for such an employment agent, when he acts in em- 
ploying a man, to make it perfectly plain to the employé for which 
company the agent is acting, and for which the employé is to work. 

Judgment affirmed. 
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EKIE R. OO. V. GALLAGHBE. 

(Circuit Court of Appeals, Second Circuit. Deeember 11, 1918.) 

No. 107. 

ApPEAii AND IOrror iS=3l062(3) — Teial <S=>145 — Allégation Nor Phoved — 
Hefusal to Withdbaw fbom Jury. 

A refusai to grant a spécifie request to witlidraw from the jury one of 
several spécifie cliarges of négligence is fatal error, if there is no substan- 
tial évidence to sustain the charge and it is not possible to détermine on 
wliich of the issues the jury based its verdict. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action at law by Mary J. Gallagher, administratrix of Charles G. 
Gallagher, deceased, against the Erie Railroad Company. Judgment 
for plaintiflf, and défendant brings error. Reversed. 

This cause cornes hère on writ of error to the United States District Court 
for the Southern District of New York. 

Thls is an action brought by défendant In error vpho was plaintiffl belovsr, 
and is hereinafter called plaintiff, to recover damages In the sum of ?40,000 
for causing the death of Charles Gallagher. 

The action is brought under the fédéral Kniployers' Liabllity Act. 

The défendant at the time of his death was employed by plaintifC in error, 
hereinafter called défendant, as a watchman, and in the performance of his 
duties was oi-dered by défendant to go on floats attached to the bridges of Pier 
8, Jersey City, and seal freight cars thereon. 

It is àlleged that the deceased, after having sealed the cars as dlrected, and 
while attempting to retum from one of the floats to his post on the bridge, 
aud while stlll In performance of his duties and without any fault on his part, 
was precipitated from the float coniiected to the bridge into the river between 
the float and the bridge and was drowned. The accident was due, it is al- 
leged, to a sudden release of the float from the bridge by the agents and 
employés of the défendant without giying any warning. And It is averred that 
this accident was caused solely by ■ l'eàson of the càrelessness, recklessness, 
and négligence of the défendant. 

It is alleged that this accident was further caused by reason of the négli- 
gence of défendant, in that it failed to provide a safe place in whlch to work, 
as well as failed to furnish any lights on the float, and failed to provide a 
sufficlent li^ht on the bridge, and failed to iDrovide the deceased with a lamp, 
searchlight, or other means of light. 

The défendant moved to dismlsg the complaint at the end of the plaintifE's 
case. The motion was denied. It was renewed at. the end of defendant's 
case, and it was also moved that the court direct a verdict for défendant. 
Both motions were denied. The case was submitted to the jury, and a verdict 
was returned for the plalntiiï in the sum of $7,000. 

Stetson, Jennings & Russell, of New York City (William C. Can- 
non, of New York City, and Théodore Kiendl, Jr., of Brooklyn, N. 
Y., of counsel), for plaintiff in error. 

Lawrence B. Cohen, of New York City (Jacob Shientag, of New 
York City, on the brief), for défendant in error. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The able 
and experienced judge who presided at the trial of this case instructed 

<g:=3For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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the jury very fully in a carefuUy prepared charge which covers 18 
printed pages in the transcript of the record. The jury has given the 
plaintiff a verdict which is moderate in amount. Nevertheless we 
think it necessary to send this case back for a new trial. 

The négligence with which the défendant is charged consists in 
two alleged omissions : 

1. Failure to warn the deceased of the sudden release of the float 
from the bridge. 

2. Failure to furnish sufficient light to enable the deceased to work 
in safety at the place where the accident occurred. 

It was admitted in this court that no warning of the release of the 
float was given. At the trial the défendant introduced testimony to 
show that the Lehigh Valley and the D. L. & W. companies, engaged 
in similar opérations, do not give warnings when a float is about to 
be released, but a man has to look out for himself. The following 
excerpt from the testimony tells its own story : 

"Q. How does he know what is going to happen? A. He has two eyes. 

"Q. Suppose he is working in the baelf of the boat, up vei"}' near the bumper? 
A. The way they work everybody looks ont for himself. 

"Q. The boat dotes take a very violent drop when she leaves the toggle 
pins? A. Naturally ; yes, sir. 

"Q. If, at high tide, she takes, you say, a bigger drop than at low tlde? A. 
Yes, she woiild take a bigger drop at high tide. 

"Q. And she will take a drop sometimes as much as six feet at high tide? 
A. More than that. 

"Q. How much is the highest you know of ? A. Eight to ten feet. * * • 

"Q. You say a man should look out for himself? A. Yes, sir. * ♦ • 

"Q. Suppose it is a watehman the flrst nlght he is on there and doesn't 
know anythiiig about it? A. He stands on his own responsibility. 

'•Q. That is the way you work it? A. Yes. 

"Q. That applies to the crew? A. Everybody. * • * 

"Q. If a float is going to di'op six or o^ight or ten feet, and he doesn't know 
the drop is golng to corne, he is in danger, isn't he? A. If he don't know it, ho 
has no business being there. 

"Q. He is in danger when that boat is golng to drop, isn't he? A. If he 
is in the way, yes." 

The jury were properly instructed and at great length on this 
branch of the case and were charged, among other things, that if they 
were reasonably satisfied from the évidence that it was the duty of 
défendant to give notice to Gallagher before the release of the float 
from the bridge, and negligently failed to give notice, that would en- 
title Mr. Gallagher's administratrix to damages ; and that the burden 
was on the plaintifï reasonably to satisfy them that it was the duty 
oï défendant to give that notice. 

The défendant asked the court to charge: 

"You cannot find any négligence on the part of défendant npon the ground 
that no warning was given that the float was to be released from the bridge." 

The request was refused and exception taken. This was not error. 

We corne now to the second allégation of defendant's négligence, 
in that it failed to furnish sufficient light to enable the deceased to 
work in safety. The bridgeman was examined as to the lights on 
the bridge at the time of the accident. His testimony was as fol- 
lows: 
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"Q. Were there any llghts on the bridge at that time? A. Yes, tbe whole 
business. 

"Q. Now, wbere were the lights, if you remember, Mr. Stanton? A. Right 
over tbe entrance to the bridge — on the bridge worlc. 

"Q. And you now distinctly remember that the lights were lit there? A. 
Sure. 

"Q. Dld you hâve any difficulty in seeing the edge of the bridge and the 
floats on bridge 4, or only bridge 4, on that night? A. No. 

"Q. Did you hâve any difficulty in seeing at that place on any night that 
you worked there? A. See what? 

"Q. Were the lights sufiiciently illuminated to see what you were worlîlng 
at at that place? A. Sure; they might once in a while go eut — something 
might happen to the dynamo. 

"Q. On this night they didn't go outî A. No. 

"Q. Was it neeessary for the bridgeman to hâve lights worlcing on bridge 4 
and the other bridges on any night? A. Yes, sure. 

"Q. Was it possible for the bridgemen to pertorm their duties without lights? 
A. Well, that I could not say. 

"Q. You don't know? A. No. 

"Q. It would inake it hard, would it not? A. Yes, likely to get killed; 
that's about ail." 

Another witness, who was a floatman on the railway company's tug 
which was to pull out the float on which Gallagher was at work, and 
who was standing on the bridge about 15 feet from the point where tlie 
bridge met the float when the accident occurred, saw and recognized 
Gallagher when he was halfway down the float 100 feet away. *He 
testified as f oUows : 

"Q. Aiid Gallagher was halfway down that float, or about 100 feet away 
from you, was he? A. Yes, sir. 

"Q. And you saw hlm working? A. Yes, sir. ' : : i ■ ! : 

"Q. Did he hâve a light? A. I didn't see a light. 

"Q. Were there any lights on the float? A. No, there were no lights on 
the float, but lights on Dock 8. 

"Q. And were there lights on the bridge? A. Yes, sir; there was a light 
there. , 

"Q. Those lights were right over your head while you were standing there, 
weren't they? A. Yes, sir. 

"Q. And you could see plainly a distance of 100 feet, so that you could 
recognize Gallagher? A. Yes, sir. 

"Q. From the time you first saw him nailing this door, you say after he 
had flnished that job he came walking toward you? A. Yes, sir." 

In approaching the witness he was, of course, approaching the light 
on the bridge. One other witness, a deck hand on the tugboat, who, 
when the accident happened, jumped from the tugboat upon the bump- 
er end of the float and then ran to the toggle end, was asked as to 
the lights, but testified as to the persons he saw and recognized on 
the bridge while he was standing on the float. There is not in the 
record any other évidence in the plaintiff's case regarding lighting 
facilities. The défendant by the uncontradicted testimony of seven 
witnesses established the fact that there was a cluster of four 100- 
candle power electric lights covered by a reflector about 15 feet from 
the place of the accident and that the lights were burning. The de- 
fendant at the close of the case stated that he had three other wit- 
nesses who, if called to the stand, would testify that the lights on the 
bridge were lit at the time of the occurrence of the accident and that 
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no System of waming employés of the release of the floats was used 
by défendant at that time. Counsel for plaintifï then conceded that 
if the witnesses were called they would so testify. There is absolute- 
ly no testimony in the case from any witness that the light was in- 
sufficient. 

Counsel for défendant asked the court to charge : 

"You cannot find any négligence of the défendant upon the ground that 
there was not suffieient llght at the place where deceased fell into the water." 

The request was refused and an exception was taken. The refusai 
to give the request was error. 

The rule is well established that a refusai to grant a spécifie re- 
quest to withdraw from the jury one of several spécifie charges of nég- 
ligence is fatal error if there is no substantial évidence to sustain the 
charge. The reason is that the appellate court cannot know but that 
the jury may hâve foUnd its verdict upon the baseless charge. Wil- 
mington Mining Co. v. Fulton, 205 U. S. 60, 27 Sup. Ct. 412, 51 h. 
Ed. 708; Deserant v. Cerillos Coal R. R. Co., 178 U. S. 409, 20 Sup. 
Ct. 967, 44 L. Ed. 1127; Buckeye Cotton Oil Co. v. Sloan, 250 Fed. 

712, C. C. A. — ■; Chicago, St. Paul, M. & O. Ry. Co. v. KroloflF, 

217 Fed. 525, 133 C. C. A. 377. 

Judgment is reversed, and a new trial ordered. 



WESTERN FUEL CO. v. GAECIA. * 
(arcult C!ourt of Appeals, Nlnth Circuit February 3, 1919.) 
No. 3195. 

1. Admiraltt <@=»7 — Mabitime Cause of Action — State Statutes. 

Where a cause of action, is maa-itlme in its nature the rights, obligations, 
and llabilities of the parties are measured by the maritime law, unafCected 
by any State statute. 

2. AhMiBALTY 'S=»21 — Enkoecinq State Statute — Suit fob WnoNaFui. Death. 

While under the maritime law a suit cannot be maintalned for the death 
of a person on the high seas or waters navigable th'efefrom, a statute of 
the State where the injury occurred, givlng a right of action therefor, wlll 
be enforced by a court of admlralty, If the case is of admiralty cognizance. 
S. Admihalty i®=»21 — Action foe Weongful Death — Right of Action Giv- 
KN BY State Statute. 

A co>irt of admiralty, In enfordng a right of action for wrongful death 
given by a state statute, wlll enforce it in accordance with the recognized 
pi-inciples of maritime law, unafifected by the provisions of any state or 
local law, and hence it is not bound by a state statute of limitations. 
4. Shipping <@=84(5) — Injuet to Stevedore — ^Assumption of Risk. 

Conceding that a stevedore employed in loading coal into buckets In a 
hold assunied the ordlnary risk from the occasional falling of a lump 
of coal, he dld not assume the risk from the spUllng of a large quantity 
Into the hold through the négligence of the hateh tender. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of CaHfornia; Maurice T. Dooling, 
Judge- : 

®=sFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
255 F.— 52 «Rehearlng granted May 20, 1919. 
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Action m admiràlty by Antone Garcia, administrator, of , the estate 
of Manuel Sousa, deceased, against the Western Fuel Company. De- 
cree for libelant, and respondent appeals. Affirmed. 

Ira S. Lillick and Hkrtley F. Peart, both of San Francisco, Cal., for 
appellant. 

Henry Heidelberg and Christopher M. Bradley, both of San Fran- 
cisco, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The widow and minor children of Manuel 
Sousa, deceased, filed, August 21, 1917, in the court below, a libel 
against the appellant and two of its employés, to recover damages 
growing out of the death of the deceased while working as a stevedore 
in unloading coal f rom the hold of the steamer Tancred, at the time 
operated by the appellant corapany under charter, and discharging its 
cargo at the Howard Wharf ip Oakland creek. Cal. — it being alleged 
that the death of the deceased was caused by the négligence of the 
libelees in the improper handling of the bucket, by which some of 
the coal was spilled and fell upon the deceased, killing him, on the 
5th day of August, 1916. Subsequently the appellee was appointed 
administrator of the ëstate of the deceased, and as such filed an amend- 
ed libel, upon which the cause was tried. It will be seen from what 
has been said that the original libel was not filed until a few days 
more than one year after the death of the deceased. 

[1] The i;ecprd shows, however, that on April 25, 1917, his widow 
and minor children commenced proceedings for the recovery ûf the 
damages sustained by them, before the Industrial Accident Commis- 
sion of the State of California, pursuant to the provisions of the 
Worknien's Compensation Act of 1913 (St. 1913, c. 176), which com- 
mission awarded them damages, but which proceedings were subse- 
quently annulled by the Suprême Court of the state, following the dé- 
cision of the Suprême Court of the United States in the case of South- 
ern Pacific Co. V. Jensen, 244 U. S. 205, 37 Sup. Ct. 524, 61 L. Ed. 
1086, Iv. R. A. 1918C, 451, Ann. Cas. 1917E, 900, and other décisions 
of that court, the last of which was decided by that tribunal January 
7, 1919, in the case entitled Union Fish Co. v. Erickson, 248 U. S. 
308, 39 Sup. Ct. 112, 62 L. Ed. -— . 

Thé présent case being in admiràlty, it is obvions that no provision 
of the California statute above ref erred to has any application hère ; 
the rights, obligations, and liabilities of the respective parties being 
measured by the maritime law. In addition to the cases already cited, 
see The Lottawanna, 21 Wall. 558, 575, 22 L. Ed. 654; Butler v. Bos- 
ton Steamship Co., 130 U. S. 527, 557, 9 Sup. Ct. 612, 32 h. Ed. 1017; 
Workman v. Mayor, etc., of New York, 179 U. S, 552, 21 Sup. Ct. 212, 
45 L. Ed. 314; South Covington & Cincinnati Street Ry. Co. v. South 
Covîngtbn et al., 235 U. S. 537, 35 Sup. Ct. 158, 59 L. Ed. 350, h. 
R. À. 1915F, 792;. The Steamship Jefferson,,215 U. S. 130, 30 Sup. 
Ct. 54, 54 L. Ed. 125. 17 Ann. Cas. 907; The Chusan, Fed. Cas. No. 
2717. 
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[2] It is well settled that, in the absence of an act of Congress or 
a statute of a state giving a right of action therefor, a suit in admiralty 
cannot be maintained in the courts of the United States to recover 
damages for the death of a human being on the high seas, or on \va- 
ters navigable from the sea, which is caused by négligence. The Har- 
risburg, 119 U. S. 199, 7 Sup. Ct. 140, 30 L. Ed. 358; The Alaska, 
130 U. S. 201, 9 Sup. Ct. 461, 32 h. Ed. 923. Where, however, a 
statute of the state where the injury occurs gives such right of action, 
it will be enforced by a court of admiralty, if of admiralty cognizance. 
Authorities supra, and Buttner v. Adams, 236 Fed. 105, 149 C. C. A. 
315; The Horsa (D. C.) 232 Fed. 997; 1 Corp. Jur. 1290, and cases 
there cited. 

There being no United States statute upon the subject, the appellee's 
right to recover in the instant case must be found in a statute of Cali- 
fornia. Section 377 of its Code of Civil Procédure provides: 

"When the death of a person not being a minor is caused by the wrongfui 
act or neglect of another, his heirs or personal représentatives may maintain 
an action for damages against the i>ei-son causing the death, or if such person 
be employed by another person who is responsible for his conduet, tlien also 
against such other person. In every action under thls and the preeeding sec- 
tion, such damages may be given as under ail the clrcumstances of the case 
may be just." 

The right upon which the judgment of the court below tests was 
clearly given by that statute. Subsequently section 1970 of the Civil 
Code of Califomia was enacted, which provides, among other things, 
as f ollows : 

"An employer Is not Iwund to indemuify his employé for losses siufflered by 
the latter in conséquence of the ordinary risks of the business In which he 
Is employed, nor In c-onsequence of the négligence of another jjerson employed 
by the same employer in the same gênerai business, unless the négligence eaus- 
ing the injury was conmiitted in the performance of a duty the emiployer owes 
by law to the employé, or unless the employer has neglected to use ordinary 
care in the sélection of the culpable employé: Provided, nevertheless, that the 
employer shall be liable for such injury when the same results from the 
wrongfui act, neglect or default of auy agent or ofticer of siuch employer, su- 
perior to the employé injured, or of a person employed by such employer hav- 
ing the right to control or direct the services of such employé Injured, and 
also when such injury results from the wrongfui act, neglect or default of a 
co-employé engaged in another deijartment of labor from that of the em- 
ployé injured. * * • " 

In the case of Gonsalves v. Petaluma, etc., Ry. Co., 173 Cal. 264, 
266, 159 Pac. 724, the Suprême Court of that state, after referring 
to the question as to the extent, if at ail, the above-mentioned sections 
of the California statutes conflicted, said: 

"It was for the considération of this important question that a hearing 
before this court was ordered. Heretofore this court has not been called upon 
to détermine the matter. Thus in Ruiz v. Santa Barbara Gas Co., 1G4 Cal. 
188, 128 Pac. 330, we declared that iii that case It was immaterial whether 
it be considered that the action was brought by vlrtue of section 377 of the 
Code of Civil Procédure or by section 1970 of the Civil Code. Again in Priteh- 
ard V. Whitney Estate Co., 164 Cal. 564, 129 Pac. 989, the only pronounce- 
ment of the court upon tliis subject is that 'so far as injuries arising ont of 
that relation are made actionable where death ensues, where they were not 
actionable before, section 1970 is now the only statute authorizing the action.' 
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Thls of course Is a perfectly sound déclaration, but It Is giving It an unwar- 
ranted meaning to say that by it this court even intimated that the gênerai 
provisions of section, 377 of the Code of Civil Procédure were abrogated in 
every case of actions by the représentatives of deceased employés. Indeed, It 
would call for very direct and positive langnage to lead a court to say that 
the lawmaliers, in giving the gênerai right of action provided for by section 
377 of the Code of Civil Procédure to everybody else, and therein declaring 
that in every such action such damages may be given 'as under ail the clr- 
cumstances may be just,' meant to deny that right of action and forbid that 
measure of recovery in the case of représentatives of deceased employés, and 
to déclare that as to them there could be no recovery at ail, unless the heirs 
-of such employés were actual dependents upon them. But there Is no lan- 
guage in our law which prompts, much less whieh forces, the view that the 
I^egislature thus deslgned to restrict this right of action in cases where the 
■death of an employé had been negligently caused. Section 377 of the Code of 
Civil Procédure still remains in full force and gives the right of action and 
fixes the measure of recovery in ail cases. Section 1!>70 of the Civil Code 
is to be construed with section 377, not as superseding it, and so construed it 
nieans, as declared in Pritchard v. Whitney Estate Co., 164 Cal. 564, 129 Pac. 
989, that where section 1970 has created rights of action growing out of the 
relationship of employer and employé, which rights of action did not formerly 
exist, such rights of action by the représentative of an employé who has lost 
his life, may be prosecuted for the beneflt of the class limited and deslgnated 
in the section itself. So construed there is no conflict between the two sec- 
tions. This construction, we repeat, is not only reasonable, but imiformly 
it is the construction which other courts hâve put upon their laws in cases 
where the provisions of those laws are similar to or identioal with our own. 
We need not be at pains to review thèse authorities at length. It will be suffl- 
«ient to refer to [cltlng a number of cases]." 

April 8, 1911, California passed another act (St. 1911, p. 796), pro- 
viding, among other things, as f ollov^^s : 

"In any action to recover damages for a Personal injury sustalned withln 
this State by an employé while engagea In the line of his duty or the course 
of his employment as such, or for death resulting from Personal Injury so 
«ustained, In which recovery is sought upon the ground of want of ordlnary 
or reasonable care of the employer, or of any officer, agent or servant of the 
employer, the fact that such employé may hâve been guilty of contributory 
négligence shall not bar a recovery therein where his contributory négligence 
was slight and that of the employer was gross, In eomparison, but the damages 
may be diminished by the .iury In proportion to the amount of négligence at- 
trit)utablê' to such employé, and it shall be concluslvely presumed that such 
employé was not guîlty of contributory négligence in any case where the vio- 
lation of any statute enacted for the safety of employés contributed to such 
employé's injury ; and it shall not be a défense : 

"(1) That the employé either expressly or impliedly assumed the rlsk of 
the hazard complained of. 

"(2) That the injury or death was caused in whole or in part by the want 
of ordinary or reasonable care of a fellow servant." 

[3] The right of action for the death of the deceased being given 
by a statute of the state, a court of admiralty will enforce it (authori- 
ties supra), but enforce it in accordance with the recognized principles 
of maritime law, unaffected by the provisions of any state or local 
law. Otherwise one admiralty court might readily be required to rule 
one way upon a certain state of facts, and another to rule another 
way upon a precisely similar state of facts, depending upon conflicting 
state or locallaws, thus working the practical destruction of a uni- 
form maritime law. For this reason the California statute of limita- 
tions of one year, relied upon by the appellant in bar of the action, has 
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no more application to the case than had the California statute of 
frauds involved in the case of Union Fish Co. v. Erickson, supra, just 
decided by the Suprême Court. 

[4] The court below found that the death of Sousa was caused 
by the négligence of the liatch tender in withdrawing the bucket from 
the hopper before it was fully dumped, and to his négligence in not 
giving warning to those in the hold where Sousa was working as a 
stevedore and killed, and, further, that the deceased was not guilty of 
any contributory négligence. Upon the record we see no sufficient 
reason to disturb those findings of fact. 

We also agrée with that court that the risk of his employment did 
not include the spilling of such a quantity of coal through the hatch 
as inflicted the fatal in jury, even though it be conceded that the de- 
ceased assumed the ordinary risk of his employment due to the falHng 
of an occasional lump of coal. 

We are of the opinion that upon the merits the case was rightly de- 
cided, and that we would not be justified in increasing the amount of 
the award, as the appellee contends we should, made by the trial court, 
which was $10,000, less $494 already paid. 

The judgment is affirmed. • 



OZARK SMELTING & MINING CO. v. SILVA. 
SAMR V. LOFEZ, 
(Circuit Court of Appeals, Eighth Circuit, January 28, 1910.) 
No.s. 5123, 5124, 

1. Master akd Servant i©=3278(20) — Injuries to Servant — Wahsing. 

In an action for the deatli of two miners vpho were swallowed in an ore 
chute wlalcli was clogfred wlien they Ijej^an to shovel ore thereln, évidence 
held to warrant a flnding that the warning given was InsufHcient ; such 
miners being inexperienoed. 

2. Masteb and Servant ©==219(1) — Injuries to Servant — Assumption of 

Risk. 

An employé by entering and continuing in the employment witliont com- 
plaint assumes ordinarj' risks and extruordinary rislis of whieh he 
knows and which he appréciâtes, as vi'ell as patent risks and dangers of 
defects in the place of work ; but he does not assume risks or dangers 
tliat are latent and unknown to him. 

3. Master and Servant ®=>153{.3) — Injuries to Servant — Latent Defects. 

The danger that an ore chute in a mine mlght be clogged and might well 
open with a rush so as to swallow miners who were shoveling ore therc- 
in is a latent danger as to Inexperienced miners, and they sliould be given 
warning. 

In Error to the District Court of the United States for the District 
of New Mexico ; Colin Neblett, Judge. 

Action by Barney P. Silva, as administrator, etc., against the Ozark 
Smelting & Mining Company, together with an action by Juanita lyuna 
de Lopez, administratrix, etc., against the same défendant, which were 
tried together. There were judgments for plaintiff in both cases, and 
défendant brings error. Affirmed. 

<©=For othei- cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Reid, Hervey & Tden, of Roswell, N. M., and William E- Hutton, of 
Denver, Colo., for plaintiff in error. 

O. A. Larrazolo, of Las Vegas, N. M., and J. A. Gillett, of El Paso, 
Tex., for défendants in error. 

Before SANBORN, Circuit Judge, and TRIEBER, District Judge. 

SANBORN, Circuit Judge. About 5 o'clock in the afternoon of 
March 16, 1916, Carlos lyuas, Jr., a young man 20 years of âge, and 
Manuel Antonio Lopez, a youth 17 years of âge, employés of the 
Ozark Smelting & Mining Company, a corporation, were directed by 
its night foreman to go to chute 802a and shovel ore into it Chute 802a 
was from 30 to 50 feet in length. It extended in a line substantially 
straight at an angle of about 45 degrees from the eighth level of the 
Ozark Compan/s mine, where that company was mining ore, to a level 
below where the ore was loaded into cars to be carried away. There 
was a door or gâte at the lower end of the chute which could be so 
opened and closed as to permit a carload of ore at a time to run from 
it into a car. The chute was used to lead the ore from the eighth 
level to the place of loading it upon the cars. If the chute was full of 
ore or nearly so, and an employé was at work upon this ore or near 
the upper end of the chute and the door or gâte was opened to load a 
car, the ore in the upper end of the chute would settle down slowly 
into the chute, but not in such a way as to endanger the workmen. 
There were 30 or 40 chutes of this character in this mine ; some of 
them were straight, and some were crooked. Sometimes the ore in one 
or more of thèse chutes would form a jam part way down the chute, 
leaving the lower part of the chute empty, and the company had an 
employé whose duty it was to break such jams and let the ore down 
to the gâte or door. 

At the time the order to shovel ore into chute 802a was given to the 
young men, the upper end of the chute was full of ore, and it was 
piled up from 1% to 2% feet abov© its upper portai. The testimony 
was conflicting whether the natural inference from the fact that the 
upper end of the chute was full of ore was that it was full from the 
door or gâte at its lower end, or that the ore was congested at some 
point above the door or gâte, leaving the lower portion of the chute 
empty. The upper mouth or portai of the chute was in a stope on> 
the eighth level where the company was taking out ore, and on one 
or two sides of this mouth the face of the ore in place was so near to 
it that when the blasting was donc some of the ore would roll down 
into or upon the portai of the chute. Sometimes when the ore became 
congested in a chute it would suddenly give way and the ore would 
run down the chute so fast as to swallow up and kill a man working^ 
upon the ore in or on the upper end of the chute, or near enough to 
be drawn into it, as the ore ran down from the sides of the stope above 
it. This was what happened to Luas and Lopez within an hour or 
two after they went to shovel coàl into the chute. No living witness 
of the accident remained, but the dead bodies of thèse young men 
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were taken out of the lower end of the chute during the night. The 
administrator of the estate of lyUas and the administratrix of the estate 
of Lopez sued the Ozark Company for its alleged failure to exercise 
reasonable care to f urnish a saf e place for the deceased to work. The 
two suits were tried together. At the close of the trial the court de- 
nied the motion of the Ozark Company, in each case, to instruct the 
jury to return a verdict in its favor. It excepted to that ruling. The 
court held that there was no substantial évidence of any actionable nég- 
ligence of the défendant, unless in that it failed sufficiently to warn the 
young men of the danger of working on or too near the ore in or over 
the upper end of the chute on account of the possibility of a conges- 
tion of the ore in the chute and the danger of its carrying them down 
into it. Thereupon the court charged the jury, and at the request of 
the Ozark Company submitted to them two questions : First, whether 
or not the deceased were warned that it was dangerous at ail times to 
work or be upon the ore body immediately above the mouth of the 
ore chute when the ore in the chute was in a congested condition ; and, 
second, whether or not the danger of working or being upon the ore 
body immediately above the ore chute and the mouth thereof, when 
the chute was in a congested condition, would hâve been observed ana 
apparent, to men of the âge, intelligence, and expérience of the de- 
ceased exercising ordinary care. The jury answered both questions in 
the négative, and returned a verdict against the company. 

[1] In this State of this case, but a single question is presented to 
this court, and that is: Was the évidence of a sufificient v^^arning to 
the deceased of the danger of working or being on or too near the 
ore over the mouth of the chute on account of the possible congested 
condition thereof therein, so conclusive that the court erred in its re- 
fusai to withdraw that question from the jury and to instruct them to 
return a verdict for the défendant? AU the évidence regarding that 
subject is in the testimony of a single witness, the night foreman of 
the Ozark Company, who hired the deceased, gave them the wam- 
ing they received, and sent them to shovel ore into the chute. At the 
time they were so sent Luas had been at work in the mine about twelve 
days. He had worked at the place where he was injured four or five 
times. Lopez had worked in the mine three or four days, but had never 
shoveled ore into or onto chute 802a. At thç time the foreman sent 
thèse men to their work at the head of this chute, he had not seen it dur- 
ing that day, and he gave them no warning at that time of the danger 
from its congestion. There is no évidence that either he or the de- 
ceased knew or suspected that it was congested, nor is there any évi- 
dence tending to show that the deceased knew or were ever told how 
they could find out whether a chute the upper mouth of which was 
covered with ore was fuU from the gâte or door to the top, or was 
empty in some parts of it and the ore was congested above that part. 

Af ter the foreman had testified that, at the time he sent the deceased 
to their work on the day of their death, he siniply told them to go to 
the chute and shovel ore into it, he answered in the affirmative this 
question of one of the counsel for the company : 



824 255 FEDERAL REPORTER 

"Did you at tliat time, or at any previous tinie, cnll their attention to the 
fact that It was dangerous to step up on an ore pile tliut was over a etiute that 
was congested?" 

In answer to like questions he testîfied that at the time he employed 
L,uas he told him to be careful of the chutes because chutes would 
swallow men, that he explained to him that chutes sometimes or quite 
frequently congested or choked up, and that that was the time they 
were dangerous, and that he gave Lopez the same warning when he 
was employed, but, when asked by counsel for the plaintiffs below to 
tell what warning he gave Lopez when the latter went to work for 
him, his answer was : 

"I told tilm ta he OîU'efnl in différent places, différent rocks tliat mislit 
corne down, and to be always careful in the cliutes, that cliutes swallowed meu 
because otlier tiines men hâve beeu swallowed in that mine tlie same as the 
two ; that is ail." 

If that was ail, it was clearly an insufficient warning, and he had 
already testified that he gave the same warning to I^opez that he did to 
LfUas, and, if that was true, the warning to Luas was insufficient. 
Whether his testimony in answer to the questions of counsel for the 
Company or his testimony in answer to the request of counsel for the 
plaintiffs, to tell just what he told lyopez, was true, was clearly a ques- 
tion'for the jury. Hère is an extract from the testimony of this wit- 
ness : 

"Q. Mr. Reed aslîed you that if you saw ore piled up over the mouth of tlio 
chute that you would naturally suppose that the chute was congested and 
that the ore was not running down well. A. Yes, I said so ; and I can say so 
imder your question. 

"Q. I suppose you mean by that that if you saw the ore piled up over the 
opening of the chute, you mean by that that you would naturally suppose 
that the door of the lower mouth of the chute was elosed and that the whole 
chute was fllled up with ore; that is right, Isn't it? A. The door was elosed, 
yes.. 

"Q. And the supposition would be that the whole chute was pacUed full of 
ore? A. Yes." 

[2] An employé by entering and continuing in the employment of 
his employer without complaint assumes the ordinary risks and dan- 
gers of the employment, the extraordinary risks and dangers thereof 
which he knows and appréciâtes, and the risks and dangers of def ects 
in the place, structure or work, which are so patent as to be readily 
observable by the usfe of his sense.g, having in view his âge, intelligence, 
and expérience. Chgo., B. & Q. Ry. v. Shalstrom, 195 Fed. 725, 728, 
729, 115 C. C. A. 515. But he does not assume risks and dangers that 
are latent, that, though known to the employer, are unknown and un- 
appreciated by him and are not readily observable by one of his âge, 
intelligence, and expérience, and of such dangers and risks it is the 
duty of the master so to notify hJm that one of his âge, expérience, and 
intelligence would know and appreciate them and would know how to 
avoid the dangers. Bohn Mfg. Co. v. Erickson, 55 Fed. 943, 946, 5 C. 
C.A. 341. 

[3] The risk and the danger in this case were latent, not readily ob- 
servable, not likely to be known or appreciated by young men of the 
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âge, intelligence, and expérience of the deceased. There is no évi- 
dence that either of them had ever experienced or observed die effect 
of the unexpected break of a congestion in an ore chute. The fact 
that the upper mouth of the chute was covered and the ore piled upon 
it was no clear indication that the ore was congested in the chute and 
the chute empty beneath the congestion. The foreman himself does 
not seem to hâve known whether the façt that the upper portai of the 
chute was covered with piled ore was an évidence of a congested chute 
or of one that was fuU ail the way from top to the door or gâte at 
the lower mouth thereof , for he testified that it indicated each. More- 
over, there is no évidence that the deceased knew or were ever told 
how to find out and know when a chute was congested so that they 
could avoid the danger of the congestion. 

In view of the situation of the deceased, of the extent of their knowl- 
edge, intelligence, and expérience, and of their relation to the Ozark 
Company portrayed hy the évidence, and of the uncertainty in which the 
testimony of the foreman leaves the nature and extent of the warning 
he gave them, the fact that they were fairly warned of the risk or 
danger of being or working over the upper portai of the chute, and of 
the way to avoid this danger, was not so clearly proved that there was 
error in leaving the question of the sufïïciency of that warning to the 
jury, and the judgment below is affirmed. 



SCOCiGINS V. ITNITED STATES. 

(Circuit Covn-t of Appeals, Eighth Circuit. January 27, 1919.) 

No. 4871. 

1. Intoxicatino LiQUOlis <S=3l4e(l) — "Sale" — Wiiat is. 

A "sale" Is a contrac-t for tlie transfer of property from one person to 
another for a valuable considération, and to constitnte a sale of wliislcy 
tliere uiust be the assent of two partiels (quoting Words and Phrases, 
Sale). 

[Ed. Note. — For other définitions, see Words and Plirases, First and 
Second Séries, Sale.] 

2. Intoxicatiko Liquohs <®=3224 — Pkesumptions. 

Where an alleged sale of intoxlcants was in violation of law, there is 
a presuniption that défendant did not make the sale, and the govern- 
meiit ninst prove the sale beyond a reasonable doubt. 

3. Cbimikai. Law <$=>.5()2 — Trial — Conviction. 

lOvidence that is as consistent with innocence as with guilt is Insudi- 
cient to sustaln a conviction. 

4. Internai, Revenue <©:=47 — Sale — Evidence. 

In a prosecution, under Comp. St. §§ 5971, 59^3, for selling whisky in 
less quantifies than five wine gallons wlthout paying a tax as a retall 
liquor dealer, évidence held insufflcient to show the sale and sustain a 
conviction. 

Smith, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Eastern 
District of Arkansas; Jacob Trieber, Judge. 

<g=aFor other cases see saœe topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Arthur Scoggins was convicted under Comp. Et. §§ 5971, 5973, of 
sèlling whisky in less quantities than five wine gallons without pay- 
ing the tax as a retail liquor dealer, and he brings error. Reversée 
and rëmanded, with directions te grant new trial. 

Gardner K. ÔHphint, of Little Rock, Ark. (James E. Hogue, Douglas 
Heard and Edward B. Downie, ail of Little Rock, Ark., on the brief), 
for plaintifE in error. 

W. H. Rector, Asst. U. S. Atty., of Little Rock, Ark. (W. H. Mar- 
tin, U. S. Atty., of Hot Springs, Ark., on the brief), for the United 
States. 

Before SANBORN, HOOK, and SMITH, Circuit Judges. 

SANBORN, Circuit Judge. The défendant below was indicted 
and convicted of selling whisky in less quantities than five wine gal- 
lons at the same time without paying a tax as a retail liquor dealer. 
Sections 5971 and 5973, 6 U. S. Compiled Statutes 1916 Annotated. 
He complains that the court refused to instruct the jury to return a 
verdict in his favor at the close of the évidence. The United States 
introduced testimony to the effect that the défendant received whisky 
in packages regularly up to November, 1915; that in that month he 
received two packages, one marked 24 pints, consigned to Jack Mc- 
Gee, and the other consigned to J. Burke; that thèse packages were 
delivered in an old outhouse where a German used to crate eggs ; and 
that prior to the delivery of thèse packages the défendant had received 
other packages of like character, consigned to himself. The United 
States called as a witness one McDaniel, who testified that he pur- 
chased oné bottle of whisky of the défendant in November, 1915, on 
a Saturday night; that he did not give him the money, but told him 
he would see him Tuesday ; that on Tuesday he offered him his mon- 
ey, but the défendant said he was not selling whisky and refused to 
take it; and that meanwhile the défendant had been arrested. Being 
asked how he got the whisky, this coUoquy followed: 

"A. I saw him on a side street, and took it out of liis pocket, and told him 
I would see him Tuesday. 

"Q. How corne you to do thnt? A. Well, I saw the whisky, and took it 
out of his pocket. 

"Q. What dld you say about paying him? A. I told him I would see hira 
Tuesday. • * • " 

On cross-examination he testified, among other things, in this way: 

"Q. Now, did you not put your arms around him and pull it out of liis 
pocket? A. Yes; I did. 

"Q. You did not say anything to him about paying for it? A. I dld. I 
told him I would see him Tuesday." 

There was no other testimony tending to show any sale of any- 
whisky by the défendant, if, indeed, this so tends. The défendant 
testified that he never sold any whisky to McDaniel or to any other 
person ; that one Saturday night he and McDaniel had been drinking 
earlier in the evening, and he met him again ; that he had a little whis- 
ky in a bottle in his pocket; that McDaniel grabbed hold of him, took 
it out of his pocket, and commenced to drink it right on the sidewalk ; 
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that he persuaded him to go into the alley, where they both took a 
drink ; that he asked McDaniel to give the bottle back to him, but that 
he put it in his pocket ; and that nothing was ever said betvveen them 
about paying for it. The défendant and Mr. Burke testified that the 
package of whisky consigned to Burke was Burke's, and was not the 
defendant's; that Burke bought it, and paid $12 for it; that the de- 
fendant did not contribute to the purchase of it, and had no interest 
in it ; that Burke gave him an order for it, and told him to take it out 
and take care of it for him. The défendant testified that he never re- 
ceived the package of whisky consigned to McGee, and that he never 
had any interest in it. Mr. Ernest Cook testified that McGee was his 
brother-in-!aw ; that he and McGee occasionally bought whisky to- 
gether, and had it consigned, sometimes to one of them, and some- 
times to the other; that the package addressed to McGee was Cook's; 
that he told the express driver to deliver it to the défendant, but that 
it was in fact delivered to him (Cook). Mr. Burke and Mr. Cook 
both testified that McDaniel told them that he never bought any whisky 
of the défendant. There was no other substantial évidence in this 
case, and upon the testimony which bas been recited the jury and the 
court below hâve founded a judgment against the défendant, and a 
sentence against him of a fine of $100 and imprisonment for a year 
and a day. 

[1-4] But it is indispensable to the maintenance of this verdict and 
judgment that there should hâve been substantial évidence of a sale 
or of an ofifer to sell some of the whisky by the défendant. 

"A sale is a contract for the transfer of property froni one person to an- 
other for a valuable considération." 7 Words and Phrases, "Sale," pp. 6291, 
6202. 

"To eonstitute such a sale, there must be the assent of the two parties; 
there must be a vendor and a vendee. But no words need be proved to hâve 
been spoken. A sale may be inferred from the aets of the parties, and no 
disgulse which the parties may attempt to throw over the transaction, wlth' a 
vlew of evading the penalty of the law, can avail them, if in truth such sale is 
found to hâve taken place." Commonwealth v. Thayer, 49 Mass. (8 Metc.) 
525, 526. 

But one party cannot make a contract of sale. No such contract 
can be made without assent of the minds of two parties at the same 
time to the sale and to the terms of the sale, to the subject-matter and 
the considération of the sale ; and as the alleged contract hère was il- 
légal, and its making criminal, the légal presumption was that the de- 
fendant did not make it, and this presumption prevailed until he was 
proved to hâve done so beyond a reasonable doubt. The burden was 
upon the government to make this proof, and évidence that is as 
consistent with innocence as with guilt is insufficient to sustain a 
conviction. Our search for substantial évidence in this record that 
the défendant ever consented to sell any whisky to McDaniel has been 
in vain. The latter's testimony goes no further than this: That he 
saw the défendant on a side street on a Saturday night; that he put 
his arms around him and took a bottle of whisky out of the defendant's 
pocket; that he told him he would see him Tuesday; that he offered 
to pay him something on that day, and the défendant refused to take 
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the money. The statement in his testimony that he bought the whisky 
and that he said something about paying for it, to wit, that he would 
see the défendant Tuesday, are nothing but his inferences from what 
he testified was said and donc on that Saturday night, and they are 
immaterial. There is no évidence hère that the défendant ever con- 
sented to the taking of the whisky by McDaniel ; there is no évidence 
that he consented to receive any promise to pay any price or any con- 
sidération for the whisky; there is no évidence of the agreement of 
the minds of McDaniel and the défendant to the amount of the pre- 
tended price for it, or to any contract of any kind about it. Not only 
this, but the évidence is not only as consistent with the innocence of 
the défendant as with his guilt, as consistent with the conclusion that 
he did not consent to make a contract to sell the whisky as that he 
did, but it is more so. It is more consistent with the view that on 
that Saturday night McDaniel and the défendant were drinking to- 
gether in a jovial mood ; that such a thought as the selling of whisky 
to his companion never entered the mind of the défendant. 

As there is no substantial évidence of the alleged sale, the judgment 
below must be reversed, and the case must be remanded to the court 
below, with directions to grant a new trial; and it is so ordered. 

SMITH, Circuit Judge (dissenting). I iind myself unable to con- 
cur in the foregoing opinion. 

The défendant was indicted for selling liquor at retail without hav- 
ing first paid the spécial tax therefor as required by the United States 
statutes. The opinion says that : 

"As the alleged contract liere was illégal, and its making criminal, the 
légal presumption was that the défendant did not nwke it, and thls presump- 
tion prevalled until he was proved to hâve done so beyond a reasonable doiibt." 

As I understand it, this case in no wise involved the legality of the 
sale, except coupled with the failure to pay the spécial tax as a retail 
liquor dealer, as required by the United States statutes. That the de- 
fendant at one time owned the liquor in question there can be no 
doubt. The witness McDaniel got the liquor from the possession of 
the défendant and consumed it. He either bought it or stole it. He 
testified that he purchased the bottle one Saturday night, and told 
the défendant he would see him Tuesday. Before Tuesday the de- 
fendant had been arrested. On Tuesday he was ofïered the money 
for the whisky, and then défendant said he was not selling whisky. 
The opinion says: 

"To constitute such a sale, there nrost be the assent of the two parties : 
there must be a vendor and a vendee. But no words n«>d be proved to hâve 
been spoken. A sale niay be inferred from the acts of the parties, and no dis- 
gulse which the parties may atlempt to throw over the transaction, with a 
View of evading the penalty of the law, can avait them, if in truth such sale 
is found to hâve taken place." 

If this were a case against McDaniel, and he had been convicted of 
larceny of this liquor, I should unhesitatingly say that the conviction 
should be reversed; that, so far from there being any évidence of 
larceny, the évidence quite conclusively showed the acquiescence of 
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Scoggins in the acquirement of the liquor by McDaniel ; and, if that 
is the way I should feel about a conviction of larceny of McDaniel, I 
see no reason why I should not feel that a conviction of the défend- 
ant should be affirmed. 

If the défendant acquiesced in the acquirement of this liquor by 
McDaniel, he was guilty of the offense charged, and this judgment 
should be afïàrmed. If he did not so acquiesce, McDaniel stole the 
liquor; and I think neither one of my associâtes would claim there 
was sufficient évidence of that fact. The whole question of how 
McDaniel acquired the liquor was submitted to the jury, and no ex- 
ception was taken to any of the instructions, and the jury found that 
Scoggins sold the bottle of liquor to McDaniel. 

Manifestly, froni my viewpoint, this case ought to be affirmed upon 
the authorities and the reasoning of the opinion. 



HEARD V. UNITED STATES. 

DUNN V. SAME. 

(Circuit Court of Appeals, Eiglitli Circuit. January 23, 1919.) 

Nos. 4890, 4908. 

1. WiTSEssES <s=3389 — Cross-Bxamination as to Inconsistent Statement — 

EFi''ECT OF Admission. 

lu a. pi'osecution for stealing interstate shipments of money from an ex- 
press car, where the express messenger testitied against défendants, his 
admission tliat liis first statement as to tiie robbery was false will not pre- 
clude eross-examlnatlon in détail as to his original statement. 

2. WlTNESSES <Ê=5266 — Cross-Examination. 

It is no answer to a refusai to permit a full cross-examination that the 
party against whom the witness is called might hâve made him his 
own witness, and might then hâve proved by him, or by some other wit- 
ness, or by some writing, the facts whieh the cross-examiner was entitled 
to draw icrom the testimony of his adversary's witness, for no one is 
bouud to make his adversary's witness his own to prove facts wliich he 
is entitled to establish by cross-examlnation, as testimony given by a wit- 
ness on cross-examination is évidence of the party in whose belialf he Is 
called. 

3. WiTNESSES <Ê=>26G — Cross-Examination. 

A fuU cross-examination of a witness upon subjects of his examination 
in chief is the absolute right, not the mère privilège, of the party against 
whom he is called, and a deuial of such right is prejuditlal and fatal 
error. - 

4. WiTNEssES <S=»2C9(1) — Examination — Cross -Examination. 

It is the rule in the national courts that the party in whose behalf a 
witness is called has the right to restrict the cross-examlnation to the 
subjects of direct examination, and a violation of this right is réversible 
error ; so, if the cross-examlner would inquire of the witness concernlng 
matters not opeued on direct examination, he must call him in his own 
behalf. 

5. WiTNEssEs <®=s>269(4) — Cross-Examination. 

In a prosecution for stealing from an express or mail car interstate 
shipments of money, where the wlfe of the express messenger testitied for 
the prosecution that, after her husband made a statement to détectives, 

<S=oFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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he came home and told her that.the robbery was a fake, and that she 
got one of the other défendants to tell her abolit It, cross-examlnation 
as to whether her husband told her that he had been promised immunlty 
was proper. 
6, Ckiminal Ijaw ®=>424(3) — Evidence — Acts of Coconspibatob. 

In prosecution agahist two: défendants, where they were charged wlth 
stealing, etc., and conspiring to steal, froiu a mail or express car, Inter- 
state shipments of money, the admission of testimony by the express mes- 
senger, whoin It was clainted was a party to the conspiracy, that after the 
robbery was effected one of thè défendants paid him a sum of money as 
hls part, is inadmissible agaiinst the other défendant, who was not présent 
at the time. 

In Error to the District Court of the United States for the East- 
em District of Arkansas ; Jacob Trieber, Judge. 

Homer Heard was convicted of stealing and carrying away f rom 
a mail and express car three Interstate shipments of money, in viola- 
tion of Act Feb. 13, 1913, c. 50, Z7 Stat. 670 (Comp. St. §§ 8603, 8604), 
and William W. Dunn was convicted of aiding, abetting, and procur- 
ing the commission of the crime, etc., and both were convicted of 
conspiring to commit the ofifense above described, and they bring er- 
ror. Reversed and remanded, with directions to grant new trial. 

George W. Murphy, of Little Rock, Ark. (James E. Hogue, Douglas 
Heard, and E. L. McHâney, ail of Little Rock, Ark., on the brief), 
for plaintifï in error Heard. 

Gardner K. Oliphint, of Little Rock, Ark. (Robert L. Rogers, of 
Little Rock, Ark., on the brief), for plaintifï in error Dunn. 

W. H. Rector, Asst. U. S. Atty., of Little Rock, Ark. (W. H. Mar- 
tin, U. S. Atty., of Hot Springs, Ark., on the brief), for the United 
States. 

Before SANBORN and SMITH, Circuit Judges. 

SANBORN, Circuit Judge. The plaintiffs in error, Dunn and 
Heard, were indicted, convicted, and sentenced in the court below. 
Their indictment contained two counts, the jury found them guilty 
on both counts, and the court upon both counts sentenced Heard to 
imprisonment in the penitentiary for three years, and Dunn to a like 
imprisonment for a year and a day. The first count of the indictment 
charged that on April 9, 1914, with intent to convert the money to his 
own use, Heard stole and carried away f rom a mail and express car 
three interstate shipments in three express packages of money of the 
Chicago, Rock Island & Pacific:,Railway Company, while they were 
in the custody of the United States Express Company, in transit f rom 
Hot Springs, Ark., to St. Louis, Mo., in violation of Act Eeb. 13, 1913, 
7)7 Stat. 670, c. 50 (Comp. St. §§ 8603, 8604), and that Dunn aided, abet- 
ted, and procured the commission of that crime by Heard, and after 
its commission, knowing that Heard had committed it, harbored him 
and concealed the commission of the crime. The second count charged 
that on April 1, 1914, Heard and Dunn conspired with William Ah- 
ring to commit the crime described in the first count. 

[1] The trial proceeded in this way : The United States proved the 

^zsVoT other cases see same topio & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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shipment of the three packages of money from Hot Springs to St. 
Louis via the United States Express Company, and the possession 
thereof by Ahring, its messenger, on their way between the two 
cities. It then called Ahring as one of its witnesses, who on his di- 
rect examination testified that prior to the theft Dunn had suggest- 
ed to him the holding up of a train, and had told him that he had a 
man by the name of Heard that he could trust, and had subsequently 
said that he wanted to pull it off, but that no train was specified, and 
no agreement was finally reached ; that on April 9, 1914, a short time 
before his car left Hot Springs, Heard crawled into it, and when they 
were near Benton, or Haskell, Heard took his knife, which was lying 
there, eut open the lock bag, took out the money packages, took the 
money out, and put it in his pocket, burned the envelope, put a pièce 
of wood in Ahring's mouth, fastened it with a pièce of cloth, put him 
in a packing box, and locked him in, where the porter found him 
when the train arrived at Little Rock, and went off with the money. 
On his cross-examination he testified that about the last of April or 
the first of May, he made his first statement about this theft to Mr. 
Farber, the superintendent of the express company, and to other dé- 
tectives ; that he then told them that two men who were strangers to 
him got into his car at Little Rock, that one of them puUed out a pis- 
tol and held it on him, and that they eut open the sack and took the 
money away from him. Counsel had extracted thèse facts regarding 
the first statement about the robbery made by the witness by means of 
his cross-examination, and was proceeding with it in regular course, 
when he asked this question : 

"Q. Did you tell them that one of the men was tall and dark and wore a 
cap, but that his face was covered with a handkerchief and you couldn't tell 
about his features?" 

Thereupon the district attorney objected to this question, on the 
ground that the witness admitted that his first statement was false, 
and insisted that it made no différence what he said. The court then 
said: 

"There Is no use to go into that. You can introduce it against him. If you 
want to. The objection is sustained, because he states that It was a false 
statement. You may introduce it afterwards." 

Counsel for the défendant Heard excepted and said : 

"Unless you let me consider them in the record, I hâve a few more ques- 
tions to ask along the same Une." 

The court answered: 

"You may save an exception; the objection is sustained, because he states 
that the statement is entirely false; that he made the statement, but that 
it was false." 

Counsel for Heard then said : 

"I except to the court' s ruling, and to the statement of the court also. He 
has not stated that yet, your honor. He lias not got to that." 

As to the fact counsel for the défendant was right — the witness 
had not at the trial then proceeding testified to the falsity of his first 
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statement, and the court probably fell into its mistake, because he 
may hâve so testified at a former trial. It is also true that he did sub- 
sequently so testify at this trial. But neither of thèse facts extracts 
the serious objection to the prohibition of the cross-examination of the 
witness as to his contradictory statements in détail of the facts and 
circumstances of the robbery or larceny. The government had called 
him as its chief witness, and relied upon him to establish its charge. 
By thus calling him it had vouched for the truth of the story of the 
transaction to which he testified, and had subjected him to a fair and 
full cross-examination upon that subject. It was proper, relevant, 
and material cross-examination to draw forth from this witness the 
fact that, when the transaction was récent and his recollection was 
fresh, he had told a différent story, one so inconsistent with that to 
which he had testified that both stories could not be true. That was 
material cross-examination, because it at once challenged the credi- 
bility of his testimony, and, the more in détail his first story was, the 
more incredible it rendered his évidence. Neither a witness nor a 
party may lawfully escape such cross-examination by his mère tes- 
timony or admission that the witness has made statements incon- 
sistent with his testimony at the trial and that they were false. Cross- 
examination may not be shut off in this way. The cross-examiner 
has the right to prove by his adversary's witness, if he can, what in- 
consistent statements he has made, not only in gênerai, but in every 
material détail, for, the more spécifie and substantial the contradictory 
statements were, the less crédible is the testimony of the witness. 

[2, 3] It is no answer to a refusai to permit a full cross-examination 
that the party against whom the witness is called might hâve made 
him his own witness, and might then hâve proved by him or by some 
other witness, or by some writing, the facts which the cross-examiner 
was entitled to draw from the testimony of his adversary's witness. 
No one is bound to make his adversary's witness his own to prove 
facts which he is lawfully entitled to establish by the cross-examina- 
tion of that witness. The testimony given by a witness on his cross- 
examination is the évidence of the party in whose behalf he is called 
and the cross-examiner has the right to bind his adversary by the 
truth elicited from his own witness. Wilson v. Wagar, 26 Mich. 
457, 458; Campau v. Dewey, 9 Mich. 417, 418; Chandler v. Allison, 
10 Mich. 460, 473; New York Mine v. Negaunee Bank, 39 Mich. 
644, 660. A full cross-examination of a witness upon the subjects 
of his examination in chief is the absolute right, not the mère priv- 
ilège, of the party against whom he is called, and a déniai of this right 
is a prejudicial and fatal error. It is only after the right has been 
substantially and fairly exercised that the allowance of cross-exam- 
ination becomes discretionary. Gilmer v. Higlev, 110 U. S. 47, 50, 
3 Sup. Ct. 471, 28 L,. Ed. 62 ; Résurrection Gold Mining Co. v. For- 
tune Gold Mining Co., 129 Fed. 668, 674-676, 64 C. C. A. 180, and 
cases there cited; Safford v. United States, 233 Fed. 495, 501, 503, 
147 C. C. A. 381. The refusai of the court below to permit counsel 
for the défendant Heard to draw forth from the witness Ahring bv 
cross-examination the entire statement he first made relative to tne 
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robbery or theft too much restricted that examination and was er- 
roneous. 

[4, 5] The United States called as a witness Mrs. Ahring, and she 
testified that, on the Saturday morning after Ahring made his state- 
ment to Farber and other détectives, he came home and told her that 
the express robbery was a f rame-up or f ake ; that he had gone to 
Memphis, that the détectives had asked him and he had told them 
everything. She further testified that on the next day, Sunday, the 
détectives came to her home, asked her if she would be wilHng to 
help them ; that she repHed that she would on account of her husband ; 
that they wanted to know if she thought that Heard would tell her; 
that she answered that she did not know, but that she would try ; 
that she would tell him that Ahring had told her, and then she thought 
that Heard would tell her; that she called Heard to her home, and 
told him that Ahring had told her that the robbery was a f rame-up ; 
that he had told her some, but that she wanted Heard to tell her ail, of 
it, and thereupon he did tell her about it. When, during her cross-ex- 
amination, counsel for Heard came to the subject of Ahring's conver- 
sation with his wife in which he had told her that the robbery was a 
frame-up and that he had told the détectives everything, this collo- 
quy was had : 

"Q. It was on Saturday moming that Mr. AJii-ing returned home from Mem- 
phis, Wiis it not? A. Yes, sir. 

"Q. Aiul told you that he had confessed over there? A. Yes. 

"Q. Did he tell you that the company or the agents over there to whom he 
confessed, had promlsed to give him immunity, or that he would not be 
punished if Heard or Dunn, or either of them, were convlcted? A. No, sir." 

Thereupon the court ruled that defendant's counsel by asking this 
last question had made Mrs. Ahring his witness ; that he held that 
she could not be contradicted any more; that what Ahring told the 
witness or failed to tell her in that Saturday morning's conversation 
concerning his interview with those to whom he confessed about 
their promise of immunity was new matter, which must wait until 
the prosecution closed, when counsel for the défendant might call 
Mrs. Ahring as his witness and prove it. To this ruling each of the 
défendants excepted, and they assign it as error. 

The rule on this subject in the national courts is that the party in 
whose behalf a witness is called bas the right to restrict his cross- 
examination to the subjects of his direct examination, and a violation 
of this right is réversible error. If the cross-examiner would inquire 
of the witness concerning matters not opened on direct examination, 
he must 'call him in his own behalf. Philadelphia & Trenton Rail- 
way Co. v. Stimpson, 39 U. S. (14 Pet.) 448, 460, 10 L. Ed. 535 ; 
Houghton v. Jones, 1 Wall. 702, 706, 17 L. Ed. 503; Résurrection 
Gold Mining Co. v. Fortune Gold Mining Co., 129 Fed. 668, 674, 64 
C. C. A. 180, and cases there cited ; Illinois Central Railway Co. v. 
Nelson, 212 Fed. 69, 74, 128 C. C. A. 525 ; Harrold v. Territory of 
Oklahoma, 169 Fed. 47, 52, 94 C. C. A. 415, 17 Ann. Cas. 868. 

But a fair and fuU cross-examination of a witness on the subjects 
of his examination in chief is an absolute right of the opposing party, 
255 P.— 53 
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a déniai of which is error. The scope of the proper cross-examina- 
tion is déterminée! by the subject-matters of the direct examination, 
and not by the précise questions or answers relative to such matters 
in the direct examination. Wheri a witness is examined in chief re- 
garding a conversation or statement concerning a given subject he 
may be crbss-examined to bring forth the whole of that conversa- 
tion, its statements and its limitations. Stewart v. United States, 211 
Fed. 41, 48, 127 C. C. A. 477 ; Commercial State Bank v. Moore, 227 
Fed. 19, 24, 141 C. C. A. 573; Gilmer v. Higley, 110 U. S. 47, 3 Sup. 
Ct. 471, 28 L. Ed. 62; Aeolian Co. v. Standard Music Roll Co. (C. 
C.) 176 Fed. 811, 815. The subject-matter of this cross-examination 
w^as what Ahring told his wife about his conversation with those to 
whom he had confessed the theft on the day before. The United 
States had opened that subject-matter by introducing the testimony of 
Mrs. Ahring that he had told her on that Saturday morning that he 
had confessed to the détectives and had told them everything. This 
testimony gave the right to the défendants to inquire of Mrs. Ahring, 
on cross-examination, what he did and what he did not tell her of 
the conversation with the détectives in which he confessed, until they 
drew oUt from her ail that her husband told her of that conversation 
regarding the theft and the confession ; and it was permissible in that 
cross-examination to ask her whether or not he told her things that 
he did not tell her regarding this subject,- as wèll as things that he 
did tell her, in order that they might ascertain the exact extent of his 
communication to her upon thèse subjects. It was therefore error 
for the court to limit the cross-examination to the bare statement of 
the witness in chief that he told her that he had confessed to the dé- 
tectives and had told her everything, and to refuse to permit defend- 
ant's counsel to ask her exactly what he told her he said to the dé- 
tectives and what he told her they said to him during the confession 
conversation regarding his conversation, and among other things 
whether or not he told her that they told him in that conversation that 
they would give him immunity, if Heard or Dunn, or either of them, 
were convicted. 

[6] It is assigned as error by the défendant Dtmn that over his 
objection and exception Ahring was permitted to testify that, a day 
or two after the money had been stolen, Heard came to his house, 
called him into the bathroom, and gave him some money, and said: 
"Hère is your money ; I am going to give Dunn $125." The objection 
was that as against Dunn, who was not présent, this testimony was 
incompétent, because the object of the conspiracy had been accom- 
plished before the conversation took place. 

While, in cases of conspiracy, the act of one conspirator in the pros- 
ecution of the enterprise for the purpose of attaining its object is évi- 
dence against ail, the act, déclaration, or admission of one conspir- 
ator by way of narrative of past facts after the conspiracy has come 
to an end, either by success or failure in attaining its object, is not 
admissible against the others. Logan v. United States, 144 U. S. 263, 
12 Sup. Ct. 617, 36 L. Ed. 429; Brown v. United States, 150 U. S. 
93, 98, 14 Sup. Ct. 37, 37 L. Ed. 1010. The crime denounced by the 
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act of Congress was the stealing of the money from the express car 
while the money was in transit therein in interstate commerce. The 
conspiracy charged was a conspiracy to commit that crime. That 
crime had been committed, the object of the conspiracy had been 
completely attained, the money had been stolen, carried away, and ap- 
propriated before Heard toid Ahring that he was going to give Dunn 
$125, and a déclaration to that effect was not made and could not hâve 
been made, either to accompUsh the object of the conspiracy or in the 
prosecution of it. It was not, therefore, admissible in évidence against 
Dunn. Lonabugh v. United States, 179 Fed. 476, 4SI, 103 C. C. A. 56. 

It is assigned as error that the court admittéd as évidence testi- 
mony to the effect that, some months before the theft charged, Dunn 
offered to buy of Ahring a dress, which the latter as express mes- 
senger had in his custody, in transit in interstate commerce in the 
express car. But, while the record is not clear, the court probably 
excluded this testimony, as it should hâve done, and doubtless will 
do at another trial. 

The errors which hâve now been pointed out necessitate another 
trial in this case, and it is useless to discuss other assignments. Let 
the judgments against Dunn and Heard be reversed, and let their 
case be remanded to the court below, with directions to grant a new 
trial in each case. 



EDGAR V. AMES et al. WRICxIIT v, SAMB. In re OKLAHOMA CITY 

TIMES CO. 

(Circuit Cîourt of Appeals, Eighth. Circuit. January 27, 1919.) 

Nos. 4938, 5043. 

1. Bankbuptcy <S=345 — Bondholders — Prioritt. 

In the administration and distribution of tlie property of insolvent cor- 
poi'ations, the claims of subséquent creditors without notice are auperior, 
and entitled to préférence in payment over the holders with notice of 
mortgage bonds of the corporation, whose only considération was the 
purchase by the mortgagor corporation of its own stock, either for itself 
or for another. 

2. Appeal and Ereoe 'S='843(2) — Keview- — Questions Presented. 

Where the bonds issued by a banlcrupt corporation, which were held 
valid by the trial court, were in an amount more than sulUcient to absorb 
ail of the corporate assets, the question of the valldity of the bonds found 
Invalid by the court need not be determined on appeal by the trustée on 
behalf of the gênerai creditors. 

3. Bankeuptot <©=»355 — Contbacts <@=»137(1) — Sevebable Contbacts — Bonds 

OF Corporation. 

Valid parts of severable contracts, which eontaln both valid and void or 
voldable parts, may be enforced, if the considération and agreement are 
tainted with no fraud or Immorality, although the void or voldable parts 
cannot be ; hence, where part of the bonds issued by a corporation that 
later became bankrupt were valid, and supported by a good considération, 
such bonds are enforeeable, although other bonds given for the purchase 
of the corporatlon's own stock were not entitled to priority over claims of 
subséquent creditors without notice. 

©sjFor other cases aee same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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4. CoRPOEATioNS <g=>471 — Bonds — Validitt. 

Under Const. Okl. art. 9, § S9, prohiblting the Issue of stock, except for 
money, labor done, or property to the amount of the par value thereof, 
where a corporation Inereases its bonded indebtedness, a part of whicli 
is for a full and valuable considération, and part is wlthout such consid- 
ération and fletitious, and the real is readily severable from the flctitlous 
Increase, the former is valid, though the latter may be void or voidable. 

5. Bankbuptcy <S=314(1) — Stock— Oontract. 

A claim agalnst the estate of an insolvent newspaper corporation for 
an amount paid to the corporation by one who, through the Issuance of 
corporate bonds, acquired from other stocUholders thelr stock, held not 
a payment to the corporation itself, but a payment for the stock pur- 
suant to the contract, and so the clalm vvas prolyerly disallowed. 

Appeal from the District Court of the United States for the West- 
ern District of Oklahoma; John H. Cotteral, Judge. 

In the matter of the bankruptcy of the Oklahoma City Times Com- 
pany. The claim of C. B. Edgar was denied, and the claim of C. B. 
Ames and others, as bondholders, was allowed, and claimant Edgar 
appeals, and Norman H. Wright, trustée in bankruptcy, also appeals. 
Orders affirmed. 

J. L,. Hull, of Muskogee, Okl., and O. E. Shultz, of St. Joseph, Mo., 
for appellant Edgar. 

Kéaton, Wells & Johnston, of Oklahoma City, Okl, for appellant 
Wright. 

Ames, Chambers, Eowe & Richardson, of Oklahoma City, Okl., for 
appellees. 

Before SANBORN, Circuit Judge, and TRIEBER, District Judge. 

SANBORN, Circuit Judge. The Oklahoma City Times Company, in 
April, 1911, was a corporation of the state of Oklahoma, engaged in 
publishing newspapers in Oklahoma City. D. T. Flynn, C. B. Ames, 
and B. P. Johnson, owned ail its capital stock, the par value of which 
was $100,000. Two rival newspapers, the Pointer and the Free Press 
were being published in compétition with the Times. Flynn and his 
associâtes made agreements with C. B. Edgar that they would sell and 
transfer to him- their $100,000 of stock, would pay certain dehts of 
the corporation, which amounted to $5,000, would pay $15,000 to the 
Times Company to enable it to buy the Pointer, that for their stock 
and thèse payments they should receive $115,000 of the mortgage bonds 
of the corporation, that the corporation should buy the Free Press and 
should issue $20,000 of its mortgage bonds to Gaylord & Stafford, the 
owners thereof, and that Edgar should pay to the Times Company 
$10,000 in cash. Thèse agreements were performed. In the perform- 
ance of them the corporation issued its bonds for $135,000, of which 
Flynn and his associâtes received $115,000, and Gaylord and Stafford 
$20,000. The Times Company secured thèse bonds by a mortgage on 
its property dated September 1, 1911. On October 12, 1914, the cor- 
poration filed its voluntary pétition in bankruptcy, and it was adjudged 
a bankrupt on October 15, 1914. The property of the bankrupt was 
worth ahout and no more than $40,000. Its opération by the bank- 

®=»For other cases see same topio & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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ruptcy court incurred a constant loss, and it was soon sold to the hold- 
ers of the mortgage bonds by order of the court, on condition that they 
give a bond to pay "ail claims, demands, charges, costs, expenses of 
administration and of the receivership proceedings, that may be ad- 
judged by this court or other court of compétent jurisdiction to be prior 
to the lien of said mortgage or deed of trust or legally payable out 
of the property of this estate in priority to the lien of said deed of 
trust." They gave the bond, and the question now is whether certain 
unsecured creditors of the corporation whose claims accrued after 
the mortgage was made and recorded are either prior in lien or su- 
perior in équitable right to payment out of the mortgaged property to 
the lien and équitable right of the mortgage bondholders to such pay- 
ment. 

Thèse subséquent creditors, hère represented by the appellant, the 
trustée in bankruptcy, insisted that they were entitled to payment out 
of the proceeds of the property of the bankrupt, in préférence to the 
bondholders, first, because the considération of the indebtedness of 
$135,000 secured by the mortgage was the payment of Edgar's debt to 
Flynn and his associâtes, for the transfer of their stock to him; and, 
second, because a fictitious increase of the indebtedness of the corpora- 
tion was made by the making of the bonds and mortgage, and was void 
under article 9, section 39, of the Constitution of Oklahoma. The court 
below held, first, that $50,000 of the $135,000 mortgage indebtedness, 
consisting of the $10,000 paid into the treasury of the corporation by 
Edgar in considération of the sale and transfer to him of the stock of 
Plynn and his associâtes, of the $5,000 of the debts of the corporation 
Flynn and his associâtes paid, of the $15,000 they paid and the cor- 
poration used to purchase the Pointer, and the $20,000 due on the 
bonds of the corporation issued to Gaylord and Stafïord for the 
Free Press, was a just and valid indebtedness of the corporation, for 
which it received a full and valuable considération, without regard to 
the transfer of the stock, so that, to that amount and interest thereon, 
the lien of the mortgage was prior in time and superior in équitable 
right to payment to the claims of unsecured creditors, and that, as the 
value of the property of the bankrupt was much less than $50,000, the 
unsecured creditors were entitled to no payments upon their claims 
under the ternis of the bond or in eqnity. In the second place, the 
court below held that to the amount of the $50,000, the indebtedness 
evidenced by the mortgage bonds did not constitute a fictitious increase 
of the indebtedness of the corporation in violation of article 9, section 
39, of the Constitution of Oklahoma, that full considération was paid 
therefor, and that the bondholders were entitled to the préférence in 
payment out of the property of the corporation to this amount over 
the unsecured creditors. The trustées appealed ; the bondholders did 
not. 

[1,2] As the mortgage indebtedness for $50,000 and interest is 
more than sufficient to absorb the value of ail the property of the hank- 
rupt's estate, it is unnecessary to discuss the correctness of the déci- 
sion below that as to the $85,000, the only considération for which was 
the payment by the corporation of the debt of Edgar to Flynn and his 



8Î58 255 FEDERAL REPORTER 

associâtes for the transfer of their stock in the corporation to him, the 
claims of the subséquent unsecured creditors, who became such with- 
out notice of the considération, or of the lack of it, for this $85,000 of 
indebtedness, were superior in equity and entitled to a préférence in 
payment out of the mortgaged property of the corporation over the 
claims of the hondholders. Suffice it to say that the rule seems to be 
well estabhshed that in the administration and distribution of the prop- 
erty of insolvent corporations in equity the claims of subséquent cred- 
itors without notice are superior and entitled to préférence in payment 
over the holders with notice of mortgage bonds of the corporation 
whose only considération was the purchase by the mortgagor corpora- 
tion of its own stock, either for itself or for another. In re Haas Co., 
131 Fed. 232, 65 C. C. A. 218; M. V. Moore & Co. v. Gilmore, 216 
Fed. 99, 101, 132 C. C. A. 343 ; Coleman v. Tepel, 230 Fed. 63, 70, 
71, 144 C. C. A. 361 ; Atlanta & Walworth Butter & Cheese Assn. v. 
Smith et al., 141 Wis. 177, 382, 123 N. W. 106, 32 L. R. A. (N. S.) 137, 
135 Am. St. Rep. 42; Maryland Trust Co. v National Mechanics' 
Bank, 102 Md. 608, 63 Atl. 70; Hamor v. Taylor-Rice Engineering 
Co. (C. C.) 84 Fed. 392 ; In re Fechheimer Fishel Co., 212 Fed. 357, 
360, 362, 129 C. C. A. 33. 

[3] But the contentions of counsel for the unsecured creditors now 
are that the inferiority in equity to their claims of the claims of the 
bondholders to payment of the $85,000 and interest for which the cor- 
poration received no bénéficiai considération invalidâtes their claim for 
préférence in payment of the $50,000 and interest secured by the same 
mortgage for which the corporation received a full and valuable con- 
sidération. But valid parts of a severable contract which contains both 
valid and void or voidable parts may be enforced, if the considération 
and the agreement are tainted with no fraud or immorality, although 
the void or voidable parts cannot he. United States v. Bradley, 35 U. 
S. (10 Pet.) 343, 9 L. Ed. 448; In re Johnson (D. C.) 224 Fed. 185, 186; 
Navigation Co. v. Winsor, 20 Wall. 64, 70, 22 L. Ed. 315 ; 111. Trust 
& Savings Bank v. City of Arkansas City, 76 Fed. 271, 280, 22 C. C. 
A. 171, 34 L,. R. A. 518. The évidence is convincing that there was 
no intention to defraud creditors or others in the minds of any of the 
parties to the transaction which resulted in the mortgage for $135,000. 
AU the existing debts of the corporation were then or soon thereafter 
paid. Ail the stockholders of the corporation understood, agreed to, 
and participated in the performance of the contracts which resulted in 
the mortgage. The transaction, the bonds, and the mortgage were im- 
pervious to attack by every one so long as the corporation should re- 
main solvent, and ail parties hoped and^believed that it would never 
become insolvent. Nevertheless, because the indebtedness of the cor- 
poration was, without any considération bénéficiai to it, increased by 
the $85,000 in bonds issued to enable Edgar to pay Flynn and bis as- 
sociâtes for their stock, the mortgage was subject to the possibility that 
the bonds evidencing this increase might become voidable at some fu- 
ture time as to subséquent creditors without notice, in case the corpora- 
tion should become insolvent. About three years after the transaction, 
the unexpected happened; the corporation became insolvent. So it is 



EDGAR V. AMES 839 

that the transaction of 1911, and the bonded indebtedness and the mort- 
gage it produced, were freefrom ail taint of fraud or evil intent, and 
the case falls well within the rule above stated. 

The opinions in Jaffray & Co. v. Wolf et al., 4 Okl. 303, 47 Pac. 496, 
and Clarke v. Lincoln Lumber Co., 59 Wis. 655, 18 N. W. 492, cited 
by counsel for the trustée, hâve been read ; but the transaction describ- 
ed in the former was tainted with malum in se and that in the latter 
with malum prohibitum. There was, therefore, no error in the con- 
clusion of the court below that the claim of the bondholders to the pay- 
ment of the $50,000 and interest was superior in equity to the claims 
of the unsecured creditors. 

[4] Their counsel argued, however, that, notwithstanding the full 
considération received by the corporation for this $50,000 of the mort- 
gage debt, the entire debt of $135,000 was void, because its making 
constituted a fictitious increase of the indebtedness of the corporation 
in violation of article 9, section 39, of the Constitution of Oklahoma. 
The portion of that section pertinent to this contention reads in this 
way : 

"No corporation shall Issue stock except for money, labor done, or property 
actually received to the amoiint of the par value thèreof, and ail fictitious in- 
crease of stock or indebtedness shall be void, and the Législature shall pre- 
scrlbe the necessary régulations to prevent the issue of fictitious stock or in- 
debtedness." 

In support of their position hère, counsel cite Webster v. Webster 
Refining Co., 36 Okl. 168, 128 Pac. 261, 47 L. R. A. (N. S.) 697 and 
the opinion in that case has received considération. But it treats only 
of the issue of stock for property of less value than the par value of 
the stock, and does not interpret the clause, relevant to the case in hand, 
that "ail fictitious increase of * * * indebtedness shall be void." 
It will be noticed that, while this section 39 prohibits the issue of stock, 
except for money, labor done, or property to the amount of the par 
value thereof, it does not prohibit the issue of bonds, except for such 
considérations, as many state Constitutions and statutes do. Conced- 
ing, without admitting or deciding, that $85,000 of the $135,000 mort- 
gage indebtedness of the corporation was without considération and 
constituted a fictitious increase of its indebtedness, nevertheless $50,- 
000 of that $135,000 indebtedness, so far as it constituted any increase 
of the indebtedness of the corporation, was a real and not a fictitious 
increase, and as the mortgage indebtedness was evidenced by bonds 
of dénominations of $1,000 each, the real increase of indebtedness was 
readily severable from the fictitious increase thereof. For example, 
Gaylord and Stafïord, the owners of the Free Press, after considér- 
able negotiation, sold it to the corporation for 20 of the $1,000 mort- 
gage bonds. The légal presumption is that the Free Press was worth 
$20,000 to the Times Company, there is no évidence to the contrary, 
the 20 bonds paid for the Free Press are readily distinguishable and 
severable from the remainder of the $135,000 mortgage indebtedness, 
and their making and delivery certainly created, not a fictitious, but a 
real, bona fide and valid increase of the indebtedness of the corpora- 
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tion, for which it received full value. This is likewise true of ail the 
other items of indebtedness constituting the $50,000. The Constitution 
does not prohibit a real increase for full considération of the indebt- 
edness of the corporation, but a fictitious increase only, and as the in- 
crease to the extent of $50,000 of the $135,000 indebtedness was real, 
and not fictitious, that increase cannot, in reason, law, or equity, be 
held to fall under the ban of the Constitution of Oklahoma. 

The unavoidable resuit is that, where a corporation créâtes an in- 
crease of indebtedness, a part of which is for a full and valuable con- 
sidération and is a real increase, and a part of which is without such 
considération and is a fictitious increase, and the real increase is readily 
severable from the fictitious increase, the former is valid, although the 
latter may he void or voidable under article 9, section 39, of the Con- 
stitution of Oklahoma, and the mortgage indebtedness of the Times 
Company to the extent of $50,000 was valid, notwithstanding that sec- 
tion. 

This conclusion is consistent with the treatment by the fédéral 
courts of somewhat similar questions in Memphis, etc., Railroad v. 
Dow, 120 U. S. 299, 7 Sup. Ct. 482, 30 L. Ed. 595 ; Clark v. John- 
son, 245 Fed. 442, 447, 157 C. C. A. 604; Granité Brick Co. v. Titus, 
226 Fed. 557, 567, 570, 141 C. C. A. 313. 

[5] In a claim against the estate of the bankrupt which Mr. C. B. 
Edgar filed he insisted that the Times Company was indebted to him 
for the $10,000 which he paid to it in the performance of the contracts 
between him and D. F. Flynn & Co., recited at the opening of this opin- 
ion. The court below held that under thèse contracts this $10,000 was 
a part of the considération which he paid for the stock of Flynn and 
his associâtes that he bought, and that the corporation was therefore 
not indebted to him therefor, and it refused to allow his claim for it. 
From the order which disallowed this claim, Mr. Edgar appealed ; but 
a careful considération of the contracts, the testimony of the witnesses, 
and the brief s of counsel hâve left no doubt that the opinion and order 
of the court upon this subject were right. 

Let the order of the court below of December 11, 1916, which dis- 
allowed that part of the claim of C. B. Edgar which related to the $10,- 
000 he paid to the Times Company, be affirmed, with costs against 
him; and let the order of the court below of December 11, 1916, 
w'hereby the holders of the mortgage bonds of the Oklahoma City 
Times Company were adjudged to he entitled to a superior right and 
an équitable préférence in the payment of their bonds and interest 
over the unsecured creditors, be affirmed also, with costs against Nor- 
man H. Wright, the trustée in bankruptcy and appellant. 
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AMERICAN GIvYCERIN CO. v. HILL. 

(Circuit Court of Appeals, Elghtli Circuit. January 27, 1919.) 

No. 5183. 

1. Explosives «SSsjT — Contiïibutoby Neglicjence — Juky Question. 

In an action for iii.1uries received by piaintifC wiio was struclv by the top 
of an acid taoli or drum wliicii detoiiated as a resuit of a tire and explo- 
sions in tlie factory of défendant nnuiufacturing nitroglyeeri)), whetlier 
plaintifC was guilty of contributory négligence in returning to a place in 
proximity to the tanli after ttie principal explosions held, under the évi- 
dence, for the jury. 

2. Négligence <S=3l36(26) — Juky Question— Direction of Verdict. 

It is only when the évidence is of such a character that ail reasonable 
men would say on the facts shown that plaintifC was guilty of négligence 
tliat a court is justified in directing a verdict against liim. 

3. Trial iS=260(1) — Instructions — Refu,sal. 

Kefusal of requested instructions covered by the charge glven is not 
error, 

4. Explosives <S=>7 — Contributory Négligence — Bukden of Proof. 

The burden of proving contributory négligence of plaintifC seeking to 
recover for injuries as resuit of an explosion is on détendant. 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma ; Joseph W. Woodrough, Judge. 

Action by Oscar Shriver against the American Glycerin Company. 
There was a judgment for plaintifï, and défendant brings error; 
George S. Hill, administrator oi che estate of plaintifï, who died after 
granting of the writ, being substituted as défendant in error. Af- 
firmed. 

J. P. O'Meara, Charles E. Bush, and A. E. Moss, ail of Tulsa, Okl., 
for plaintifï in error. 

H. H. Montgomery, of Bartlesville, Okl., for défendant in error. 

Before SANBORN, Circuit Judge, and TRIEBER, District Judge. 

TRIEBER, District Judge. Oscar Shriver, who, since the granting 
of the writ of error, has died, the administrator of his estate having 
been substituted as défendant in error, recovered a judgment in the 
court below against the plaintifï in error for personal injuries, alleged 
to hâve been sustained by him by reason of the négligence of plaintifï 
in error. The parties will be referred to as they appeared in the trial 
court. 

The complaint alleged that the défendant was engaged on February 
24, 1917, and for some time prior thereto, in manufacturing, keeping 
and storing nitroglycerin and other high and powerful explosives in a 
factory located about one-half mile west of what is known as the Tor- 
pédo Switch ; that the plaintifï was employed and engaged on said 
February 24, 1917, in working for the Paragon Drilling Company and 
A. C. Siekman in the drilling of an oil or gas well near the said plant 
of the défendant, as a tool dresser ; that the défendant was guilty of 
carelessness and neglect in the opération and maintenance of said 
plant. The négligence charged was that it negligently and carelessly 
removed fire, hot ashes, and coals from its boilers, and placed the same 

^;sjFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indezea 



<S42 255 FEDEBAL REPOETEK 

near inflammable material of the boiler house, by reason whereof the 
boiler house became ignited, which caused the nitroglycei'in and other 
explosives stored there to explode ; that an acid tank, composed of zinc 
or iron material was thereby exploded, and pièces thereof hurled 
against the body of the plaintiff, séverely injuring him. 

The answer, in addition to a gênerai déniai, pleaded contributory 
négligence, by alleging that the plaintiff was at a safe distance from 
said plant at the time of the ignition and the explosions, but volun- 
tarily, as a matter of curiosity, approached very close to the acid shed 
of the défendant, and but for that he would not hâve been injured. 
There was a reply denying the charge of contributory négligence. 

The assignment of errors complains of the refusai of the court to 
direct a verdict for the défendant, the refusai to give certain instruc- 
tions asked in behalf of the défendant, and also that the court erred 
in its charge as to the burden of proof to sustain the plea of contribu- 
tory négligence. 

Did the court err in refusing to direct a verdict for the défendant? 
It is not seriously contended by counsel for plaintiff in errer that 
the évidence did not warrant a finding that the fîre which caused the 
explosion was the resuit of the defendant's négligence, as there was 
substantial évidence of causal négligence in that the défendant per- 
mitted the throwing of hot ashes against the wooden side of the boiler 
house, and that this caused the fire, and the explosions from which 
the plaintilif received the injuries complained of. 

[1, 2] But it is earnestly contended that the plaintiff was guilty of 
contributory négligence, because, it is claimed, the évidence con- 
clusively established the fact that the plaintiff was in a place of safety 
and voluntarily went near the fire, with f ull knowledge that dangerous 
explosives were in close proximity, and were likely to explode by rea- 
son of the fire. The proof does not establish "conclusively," as claim- 
ed, that fact. There was substantial évidence that when the plaintiff 
discovered the fire, he watched it for about ten minutes, and then went 
away from the buildings that were burning, a distance of one-half to 
three-f ourths of a mile ; that as he was walking away he heard three 
explosions, the last of which was a big one ; that when he heard the 
last one he thought everything had exploded that was explodable, and 
then with Mr. Cusick and Mr. Johnson he walked back to the vicinity 
of the burning buildings on his way to the drilling machine where he 
worked ; that as he approached the latter a drum of acid gave way 
and threw the drumhead against his leg and injured it. Cusick and 
Johnson went back with him, and were walking along near him when 
this drumhead struck him. Thèse three men thought it was ordinarily 
safe for them to go back by the side of thèse burning buildings. They 
supposed ail explosions were over. Mr. Brenner, another employé, 
stayed back three-fourths of a mile away because he was afraid there 
was some danger. Nobody seems to hâve known that there was dan- 
ger of the explosion of the drunis containing the acid after the big 
explosion. 

It is only when the évidence is of such a nature that ail reasonable 
men, upon the facts shown, would say that the plaintiff was guilty of 
négligence that a court is justified to direct a verdict against him. 
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[3] The testimony made it the duty of the court to submit the ques- 
tion of the plaintiff's neghgence to the jury. The instructions asked 
by the défendant and refused were fuUy covered by the charge of the 
court. A court is not required to charge the jury in the language 
asi<ed by counsel, if the requested instructions are inchided in the 
court's gênerai charge. Texas & Pacific R. R. Co. v. Watson, 190 U. 
S. 287, 23 Sup. Ct. 681, 47 L. Ed. 1057; Kansas City Southern Ry. Co. 
V. Clinton, 224 Fed. 896, 902, 140 C. C. A. 340. 

The court on the issue of contributory négligence charged the jury; 

"That if the plaiiitiff went over towards his working place, the place 
where he usually worked, and used such ordinary care as an ordinarlly pru- 
dent inan wonld exercise, and had such regard for his own safety as an ordi- 
narily prudent man wonld hâve, with the knowledge of ail of the fatts and cir- 
oumstances that the évidence shows you he did hâve knowledge of, then he 
cannot he sald to hâve himself elther caused or contributed to his Injnry. 
But, on the other hand, if the défendant shows you by a prépondérance of the 
évidence that there was a condition existing there which caused the plaintlff 
to know and appreeiate as a man of ordinary prudence that there was a dan- 
ger in going there, a danj.er to his person ; that there was a liability of some 
such thing happening as did actually happen, and that the plaintifE went there 
in a spirit — or that the plaintlff went there in a spirit of imprudence, lack of 
ordinary care, willing to take a risk, knowing that there was a risk and still 
willing to hazzard it, then the plaintifE cannot recover, if a prépondérance of 
the évidence shows you that the plaintifE went there knowing and realizlng 
that there was a danger, but willing to take that risk and danger, then he 
cannot recover for the happening of somethlng which he was fairly apprised 
of and appreeiated, If that was his situation." 

[4] Nor was it error to charge the jury that the burden of proof 
to establish contributory négligence was on the défendant, and it must 
establish it by a prépondérance of the évidence. That is elementary. 
Inland & Seaboard Co. v. Toison, 139 U. S. 551, 557, 11 Sup. Ct. 653, 
35 L. Ed. 270: Texas & Pacific R. R. Co. v. Volk, 151 U. S. 73, 76, 
14 Sup. Ct. 239, 38 L. Ed. 78; City of Winona v. Botzet, 169 Eed. 
321, 329, 94 C. C. A. 563, 23 L. R. A. (N. S.) 204. 

The court committed no error in the trial of the cause, and its judg- 
ment is affirmed. 



GRACE v. LOUISVILLE & N. R. CO. 

(Circuit Court of Appeals, Fifth Circuit. February 8, 1919.) 

No. 3427. 

1. Trial <S=>171 — Direction of Verdict — Conflicting Evidence, 

Where a cause was submitted to the jury on évidence establishlng a 
prima facie case for plaintifE and évidence in contradiction thereof, it 
was error, on their nnnouncement of inability to agrée, to direct a verdict 
for défendant, especially in the absence of plaintlff and his counsel. 

2. Appeal and Error <©=280 — Rigiit of Review — Estoppel to Object. 

Where verdict for défendant was directed without motion therefor, and 
while plaintlff and his counsel were absent by agreement between coun- 
sel, défendant is estopped to object that plaintifE did not except at the 
time in the présence of the jury. 

Walker, Circuit Judge, dlssentlng. 

In Error to the District Court of the United States for the South- 
ern District of Mississippi ; Henry C. Niles, Judge. 

^=3For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests fi Indexes 
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Action at law by Aaron Grâce against the Louisville & Nashvillc 
Railroad Company. Judgment for défendant, and plaintiff brings 
errer. Reversed, and new trial granted. 

Tbe record shows plaintiff in error, hereinafter styled plaintiff, being hn\- 
fuUy and by permission of defendant's agent on and aboard a moving train, 
was violently tlirown off and ejected by the defendant's agents, to his great 
damage, etc., resulting in his falling under the moving train, being severely 
in.iured, mainly by loss of both of his legs. The défendant answered, specifl- 
eally pleading tlie gênerai issue and by notice as to évidence to be offere<i 
thereunder substantially pleaded that the plaintiff through his own ncgUgenc;' 
contributed to tlie injuries sued for. 

The case was brought to trial before the court and a jury duly impaneled, 
and thereupon the plaintiff testified in his own behalf, substantially establisii- 
ing the f acts set forth in liis déclaration. This was foUowed with évidence ti > 
the contrary on the part of the défendant, mainly denying the facts testified 
to by plaintiff, and wlth évidence tendiug to show contributory négligence on 
the part of the plaintiff and impeaching the credibility of plaintiff and liis 
witnesses. Then foUowed eounter évidence in rebuttal, impeaching the credi- 
bility and character of the defendant's witnesses, and thereafter, according 
to the bill of exceptions, the followlng proceedings were had: 

"Whereupon, both the défendant and the plaintiff having rested, the court 
charged the jury in sybstance that if they l)elieved the testimony of the 
plaintiff, and believed that the plaintiff had niade out his case by the pré- 
pondérance of the évidence, and that the plaintiff had been tlirown from the 
train, then the jury would flnd a verdict for the plaintiff in such a sum as 
would compensate him, etc. ; but, on the other hand, if was the duty of tlie 
■plaintiff" to satisfy the mlnds of the jury by a prépondérance of the évi- 
dence that his theory of the case was true, and that if he had failed to 
meet this burden, it was the duty of the jury to find a verdict for the défend- 
ant. 

"Tliereupon, at abou't 4 p. m., the jury retired to consider of their verdict. 
and the attorneys botli for the plaintiff and the défendant, after having wait- 
ed in the courtroom for fully an hour in anticipation of the verdict, agreed 
that the verdict of the jury might be received by the clerlc in the absence both 
of themselves and the court. Plaintiff's attorneys then left for Gulfport. 
Afterwards, about 7 p. m., the jury notifled the clerk that they were unablo 
to agrée upoii a verdict, and the clerk notifled the court of this fact. Where- 
upon the court came to tlie courtroom, ordered the jury into their box, ascer- 
tained that they were unable to agrée upon a verdict, reviewed the facts of 
the case to them, and then ascertained that they were stlll unable to agrée 
upon a verdict. Tliereupon the court peremptorily instructed the jury to find a 
verdict for the défendant. AU of whicli proceedings were had and done in the 
absence and without the knowledge or consent both of the plaintiff and his 
attorneys, and none of whicli became known to the plaintiff or his attorneys 
until the convening of court upon the following morning, when plaintiff was 
notifled what proceedings had taken place, and that the following order had 
been entered on the minutes, to wit: 

" 'Aaron Grâce v. L. & N. R. R. Company. No. 317. 

" 'Came the plaintiff in person and his attorneys, and came the défendant 
by its attorneys, and a jur.y having been dnly selected, and both parties hav- 
ing offered évidence, and the jury, having considered of their verdict, return- 
ed into court and reported that they were unable to agrée and thereupon th(> 
court charged the jury to find for the défendant and thereupon the follow- 
ing verdict was entered : "We, the jury, flnd for the défendant." And there- 
upon it is considered, ordered, and adjudged by the court that the défendant 
go hence without day, and hâve and recover against plaintiff its costs in this 
behalf. It is further ordered that plaintiff hâve sixty days within which to 
présent a bill of exceptions. To ail of which proceedings of the court the 
plaintiff then and there excepted and still excepts. 

" 'Whereupon eounsel for plaintiff prays that this bill of exception may be 
sealed and signed by the judge of this honorable court, and same is signed 
and sealed accordingly this the 26th day of March, 1918. 

'"H. O. Niles, Judge.'" 
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Among the errors assignée! in tliis court are the following: 
"III. Tlie United States District Court erred in directing a verdict for the 
défendant. At tlie conclusion of tliis trial by the court and jury, the court 
instructed the jury botli pro and con as set out in the bill of exceptions, and 
thereupon, about 4 o'clock p. m., the jury retired to consider of their verdict, 
and the attorneys both for the plaintifC and the défendant, after having 
waited in the courtroom for an hour in anticipation of the verdict, agreed that 
rhe verdict of the jury niighL be received by the clerk in the absence both of 
theniselves and the court. Plaintiff and plaintifE's attorneys then left for 
(iultport. Afterwards, about 7 o'cloclv p. m., the jury notified the clerli that 
they were unable to agrée upon a verdict and the clerk notifled the court of 
this fact. Whereupon the court came to the courtroom, ordered the jury 
into their box, aseertained that they were unable to agrée uixtn a verdict, re- 
viewed the facts of the case to theui, and then aseertained that they were 
stlll unable to agrée upon a verdict. Tliereupon the court pereniptorily in- 
structed the jury to find a verdicrt for the défendant. AU of which was dono 
in the absence, and without the knowledge or consent, either of the plaintiff 
or his attorneys, and nnne of which becanie known to the plaintifC or lus 
attorneys until tlie convening of court upon the following morning, when 
plaintifC was notified what proceedings had taken place, and tliat the fol- 
lowing order had been entered on the minutes, to wit: 

" 'Aaron Grâce v. Iv. & N. R. R. Company. No. 317. 

" 'Came the plaintifC in person and his attorneys, and came the défendant 
by its attorneys, and a jury having been duly selected, and botli parties hav- 
ing ofCered évidence, and the jury, having considered of their verdict, i-eturn- 
ed into court and reported that they were unable to agrée, and thereupon the 
court charged the jury to find for the défendant, and thereupon the follow- 
ing verdict was entered : "We, the jury, find for the détendant." And there- 
upon it is considered, ordered, and adjudged by the Court that the défend- 
ant go hence without day, and bave and recover against plaintiff its costs 
in this behalf. It is further ordered that the plaintiff hâve sixty days within 
which to présent a bill of exceptions.' 

"The District Court erred in not discharging the jury and entering an or- 
der of mistrial. The jury had been out of their box with the case under ad- 
vlsement for several hours, and announced that they were still unable to 
agrée upon a verdict. Thereupon the court promptly instructed the jury to 
find a verdict for the défendant, instead of discharging the jury and enter- 
ing an order of mistrial. 

"IV. The TJnited States District Court erred in directing a verdict for the 
défendant when the testimony was dii'octly in confllct, and when the testi- 
mony for the plaintiff, if l>elieved by the jury, made out a perfect case for 
the plaintiff. The plaintifC testifled that he was riding upon the defend- 
ant's freight train by consent and with permission of the head brakeman ; 
that while he was so riding he was mercilessly ejected from the train wbile 
it was running at a rapid rate of speed, contrarj' to ail the laws of decency 
and humanity. Certain features of the plaintiff's testimony were supported 
by several other witnesses. This testimony was denied by, and was directly 
in conflict with the testimony of, the witnesses for the défendant. Instead of 
leaving tlie décision of this conflict in the facts to the jury, the court resolved 
the conflict in favor of the défendant, and instructed the jury to find for 
the défendant, thereby usurping the province of the jury. 

"The TJnited States District Court erred in directing a verdict for the 
défendant, where there was a material conflict in the testimony as above 
stated, and violated the right of the plaintifC under the Seventh Amendment 
to the Constitution of the United States. 

"V. The United States District Court erred in directing a verdict for the 
défendant in the absence both of plaintiff and plaintiff's attorneys. This 
deprived plaintiff of his right to take a nonsuit. If plaintifC had been présent 
•when the court indicated its purpose to direct a verdict for the défendant, it 
would hâve been open to the plaintifC to take a voluntary nonsuit, which 
would hâve enabled him to make fuller and better présentation of his case, 
if the facts permitted, at another trial in another suit. But plaintifC and his 
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attorneys belng absent, they were whoUy deprived of thelr right to adopt 
this course." 

George S. Dodds, of Gulfport, Miss., for plaintifï in error. 
Gregory L. Smith, of Mobile, Ala., for défendant in error. 

Before PARDEE, WALKER, and BATTS, Circuit Judges. 

FARDEE, Circuit Judge (after stating the facts as above). [1] As 
the cause was submitted to the jury upon a prima facie case establish- 
ing the plaintiff's claim for damages, and depending for sufficiency 
wholly upon the credibility given to the plaintiff's witnesses, and also 
upon conflicting évidence as to contributory négligence on the part 
of the plaintifï and upon évidence tending to impeach the credibility 
of witnesses of both the plaintiff and the défendant, and without any 
motion on either side to direct a verdict, it was clearly erroneous for 
the court below of its own motion to take the case from the jury by 
instructing a verdict for the défendant, and requires a reversai. 

Particularly is this reversai required because the instruction for a 
verdict for the défendant was made in the absence of and without the 
knowledge of the plaintiff and his counsel, thereby depriving the plain- 
tiff of his right to make seasonable objections thereto and reserve a 
proper bill of exceptions, or of taking a nonsuit at his option. 

[2] The defendant's opposition in this court to the plaintiff's relief 
under this writ of error is that objections were not made in court 
at the tinle of the instructed verdict and exceptions reserved in the 
présence of the jury and before its discharge, and the authorities cit- 
ed by him are in support of this opposition. 

However, as the bill of exceptions granted by the court below shows 
that the absence of the plaintiff and his counsel was the resuit of an 
agreement between the parties, evidently. made with the knowledge 
and consent of the court and with a view to the absence of counsel 
when the verdict should be received, we are of opinion that the de- 
fendant is estopped from invoking the claimed rule in this case. 

The fourth and fîfth assignments of error are well taken. 

The judgment of the District Court is reversed, and the cause is re- 
manded, with instructions to grant a new trial. 

WALKER, Circuit Judge, dissents. 



OUNARD S. S. CO., Limited, v. SMITII. 
(Circuit Court of Api)eals, Second Circuit. December 11, 1918.) 

No. 83. 

1. Courts <©=»12f4)— Fédéral Coub/ts — Jurisoiction. 

The fédéral courts, wliose jurisdiction is derived from the Constitution 
and acts of Congress, liave no jurisdiction over an action at law, where 
both of the parties are aliens; 

2. Courts (§=23 — Fédéral Courts — Jurisdictioft. 

The fédéral court cannot obtain jurisdiction to hear and décide a case 
by consent of the parties. 

©=3For other cases see same topio & KEY-NUMBBE in ail Key-Numbered Digesta & Indexe» 
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3. Courts ©=351% — Fedebal Courts — Jurisdiction. 

Under Judicial Code, § 37 (Corap. St. § 1019), the fédéral District Judge 
should disniiss a complalnt on his own initiative, where the court was 
without .iurlsdiction, the action belng between two allens, and in event of 
the District Judge' s f allure tô so act, the complalnt could be dismlssed by 
the Circuit Court of Appeals. 

4. Courts ©=»12(2) — Jurisdiction — Aoens. 

Aliens who are sul jurls, except enemy allons, may malntain In the 
proper courts of this country actions to vlndicate their rlghts and redress 
their wrongs. 

5. AdMIRALTY <©=>5 — .TURISDICTION. 

Whlle an admiralty court of the Tlnited States is under no obligation 
to entertain jiu-lsdlctlon where ail tlie fiartlos are l'oreigners, it may en- 
tertain .iurisdlctlon of a suit between allens In civil causes of admiralty 
and maritime iurisdlctlon, and is incllned to do so when It is necessarj' 
to prevent a failure of justice. 

6. Master and Servant ©=3217(24) — Injuries to Servant — Assumption of 

RisK. 

An experienced longshoreman engaged in loacjing buckets of dirt, which 
were hoisted out of the hold of a vessel and by ineans of a winch and 
tackle swung over to a lighter and dumped, who knew there was no 
landing man to watch for descendlng buckets, assumed the risk of injury 
therefrom. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by Edward Smith against the Cunard Steamship Company, 
Limited. There was a judgment for plaintiiï, and défendant brings 
error. Reversed without préjudice. 

This cause comes hère on writ of error to the United States District Court 
for the Southern District of New York. The plaintifC Is a sub.iect of the pro- 
visional governnient of Russla and is a résident of the borough of Brooklyn, 
cltj' and State of New Yorlc. The défendant is a forelgn corporation organlzed 
and exlstlng under the laws of Great Britain. 

The action is brought to reeover damages in the sum of $25,000 for personal 
injuries whlch he reeeived whlle employed by défendant as a longshoreman 
on one of its stearashlps. At the time of his lnjur.y the plalntlfE was at work 
In the lower hold of the ship and was engaged in holsting a part of the cargo 
of the vessel out of the hold. He was one of a gang of six men engaged in 
fllling tubs or buckets with dirt, the buckets after they were fiUed belng hoist- 
ed by means of a winch and tackle and swung over to a lighter on the side of 
the vessel where the contents were dumped. The openlng of the hateh was 
about twenty feet square. 

The allégation is that whlle the plalntlfï was so engaged the bucket was 
through défendants négligence and earelessness suddenly and without warn- 
ing lowered, and that It struck the plaintlff with great force, permanently in- 
juring his spine and back, as well as his ehest and left shoulder, and "per- 
manently injurlng him about the head and causing him to sufCer from per- 
manent nervous shock and debility." The physlclan who had charge of his 
case, and who was employed by défendant to treat its employés, was not 
called by the plaintlff but by the défendant. He testified that when he con- 
cluded his treatment the plaintlff was ail rlght and that he could flnd no possi- 
ble limitation of motion. The plaintlff obtalned a verdict for $2,000. 

Thére are eleven assignraents of error. Among the errors assigned It Is 
sald that the court erred in denylng the defendant's motion to dlsmiss the 
complalnt, on the ground that no négligence was proved on the part of the 
défendant, and also on the ground that the plaintlff was shown to hâve been 
gullty of contributory négligence and to hâve assumed the risk. It is also 
alleged that the court erred in varions parts of the charge, and in certain 
refusais to charge. 

g5»For other cases see same toplc & KEY-NUMBER In aU Key-Numbered Dlgeata & Indexe* 
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Ivord, Day & Lord, oî New York City (Thaddeus G. Cowell, of 
New York City, of counsel), for plaintift' in error. 

Edward J. McCrossin, of New York City (Francis Stockton Mc- 
Divitt, of New' York City, of counsel), for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). [1-3] 
The complaint in this case must be dismissed, and for a reason not 
mentioned at the argument. The complaint discloses on its face that 
it is one which a fédéral court is without jurisdiction to entertain. The 
jurisdiction of thèse courts is derived from the Constitution and the 
acts of Congress. No jurisdiction is conferred upon the fédéral courts 
of a case in which both of the parties are aliens. Montalet v. Murray, 
4 Cranch, 46, 2 Iv. Ed. 545 ; Mossman v. Higginson, 4 Dali. 12, 1 L. 
Ed. 720 ; Pooley v. Euco (C. C.) 72 Fed. 561 ; Prentiss v. Brennan, 
Fed. Cas. No. 11,385, 2 Blatchf. 162. And this complaint shows that 
the plaintiff and défendant are both aliens. A court of the United 
States cannot obtain jurisdiction to hear and décide a case by consent 
of the parties. People's Bank v. Winslow, 102 U. S. 256, 26 L- Ed. 
101 ; Byers v. McAuley, 149_U. S- 608, 13 Sup. Ct. 906, 37 L- Ed. 867. 
It was the duty of the District Judge to hâve dismissed the complaint 
on his own initiative, even though the défendant did not call the mat- 
ter to his attention. Judicial Code (Act March 3, 1911, c. 231) § 37, 
36 Stat. 1098 (Comp. St. § 1019), provides as follows : 

"If In any suit commeuced in a District Court, or removed. from a state 
court to a District Court of tlie United States, it shall appear to the satisfac- 
tion of the said District Court, at any time after such suit has been brouglit 
or removed thereto, that such suit does not really and substantially involve a 
dispute or controversy properly within the .iurisdiction of said District Court, 
or that the parties to said suit liave been iniproperly or collusively made or 
joined, either as plaintiffs or défendants, for the purpose of creating a case 
cognizable or removable under this cliapter, the said District Court shall pro- 
ceed no further thereiu, but shall dismiss the suit or remand It to the court 
from which It was removed, as .iiistice may require, and shall make such 
order as to costs as shall be just." 

But, as this was not done by the court below, it must be donc by 
this court. 

[4] It does not follow, however, that because the District Court of 
the United States, as such, had no jurisdiction of this cause on ac- 
count of the alienage of the parties, the plaintiff is therefore unablè 
to bring suit in any of the courts of this country to détermine the 
merits of the action. For the law is, of course, well established that 
aliens who are sui juris, except alien enemies, may maintain actions to 
vindicate their rights and redress their wrongs when brought in the 
proper courts. It has heen held in numerous cases that one alien may 
sue another alien in the state courts, even on contracts made abroad 
or for a tort committed in a foreign country. 2 C. J. 1070, 1071. And 
in the case at bar the tort complained of was committed in the North 
River, in the borough of Manhattan, in the city of New York. 

[5] It may also be said, in passing, that while an admiralty court 
of the United States is under no obligation to entertain jurisdiction 
where ail the parties are foreigners, yet it also may entertain jurisdic- 
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tion of a suit between aliens in civil cauges of admiralty and maritime 
jurisdiction and is inclined to do so when it is necessary to prevent a 
failure of justice and if the rights of the parties would thereby be best 
promoted. C. J. 1258, 1259, where the cases are collected. 

[6] As we must dismiss the complaint, and shall dismiss it with- 
out préjudice, we might close this opinion at this point. Nevertheless 
it may be of service to both parties for us to say that upon this record 
it appears to us that the plaintiff assumed the risk and that he could 
not hâve recovered if the court had had jurisdiction to try the case. 
The plaintiff 's testimony shows that at the time of his injury he was 
30 years of âge ; that he was not inexperienced as for a period of 6 
years he had been working on longshore work in the hold of vessels 
in either loading or discharging cargo. It appears that usually there 
were "landing" men in the hold, whose duty it was to take charge of 
the descending buckets and to signal to the hold men when the buckets 
were coming down, and the plaintiff knew that no such men were 
présent on the night of the injury. The foUowing excerpt from the 
plaintiff's testimony is important : 

"Q. You do not dépend on any landing man to tell you when a tub is comiuEC 
down, do you? A. I loolsed ont for inyself. 

"Q. You lool<ed ont for yourself? A. Yes. 

"Q. On this occasion you knew that there was not any landing man there. 
did you not? A. I knew It. 

"Q. And how long had you been working there? A. Since 7 o'clocU, 7 to 
half past 10. 

"Q. And you had tieen working nnder thèse conditions without a landing 
man ail that tlme, had you not? A. That night; yes." 

In this case the éléments out of which the danger arose were plainly 
visible. There was nothing présent calculated to blind the plaintiff to 
his danger. The danger involved in working in the hold under the 
circumstances must hâve been under stood by him every minute of the 
time he was at work that evening, and he could not hâve but known 
that he was liable to receive the injuries which he suffered and for 
which he seeks to recover. One who under such circumstances works 
assumes the risks as matter of law. For any person of ordinary pru- 
dence knew that to work urider such conditions necessarily endangered 
his safety. Butler v. Frazee, 211 U. S. 459, 467, 29 Sup. Ct. 136, 53 
h. Ed. 281. 

Judgment is reversed without préjudice. 

WARD, Circuit Judge (concurring). Inasmuch as we hâve dis- 
missed the complaint in this cause because we hâve no jurisdiction to 
consider it, and hâve donc so without préjudice, so that the plaintiff 
may présent it to any court which has jurisdiction to dispose of it, I 
refrain from expressing any opinion upon the merits. 
255 F.— 54 
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POSTAL TELEGBAPH-CABLE CO. v. CALL, District Judge. 

(Circuit Court of Appeals, Fitth Circuit. : February 13, 1919.) 

No. 3267. 

1. Eailsoads <S=»5%, New, vol. 7A Key-No. Séries — .Government Contbol — ■ 

Stay of Actions — Condemnation of Right of Way for Telegbaph Line. 
Under Act March 21, 1918, § 10, providlng that actions at law or suits 
In equlty may be brought agalnst carriers under fedei'al control and 
judgments rendered, but no process sball be levied against any property 
under fédéral control, an action by a telegraph company to condemn a 
right of way for a telegraph Une along the right of way of a railroad 
Company under fédéral control will not be stayed because the latter 
company was under fédéral control. 

2. Telegkaphs and TELEPHONES <S=26%, New, 7A Key-No. Séries — ^Atjthobi- 

TT OF Telegraph Company under Fedebal Control. 

Though the United States has taken over the opération of telegraph 
Unes, a telegraph company may institute and continue condemnatlon pro- 
ceedings to acquire new rlghts of way; the company's franchise and 
corporate entity not having been affected by the govemment's action. 

3. Mandamcs <S=s>31 — Refusal to Pboceed with Cause — Baileoad — Fédéral 

Control. 

Where the fédéral District .Tudge stayed proceedings in an action by 
a telegraph company to condemn a right of way for its line over a railroad 
right of way because the railroad was under fédéral control, held, that 
mandamus to compel the District Judge to proceed with the case will 
not be denied on the theory that the govenunent might never surrender 
control of transportation Systems, for Act March 21, 1918, § 10, relat- 
ing to litlgation against railroad compauies, contemplated no delay in 
litigation, but merely a stay of process, and, in event private opération of 
railroaûs be resumed, it would be to the interest of the telegraph com- 
pany to bave the condemnatlon action disposed of. 

Pétition by the Postal Telegraph-Cable Company, a corporation, 
for writ of mandamus to Hon. Rhydon M. Call, Judge of the United 
States District Court for the Southern District of Florida. Writ or- 
dered to issue. 

Sam R. Marks, of Jacksonville, Fia. (Marks, Marks & Holt, of 
Jacksonville, Fia., on the brief), for petitioner. 

John E. Hartridge, of Jacksonville, Fia., for respondent. 

Before WAI.KER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. This is an application addressed to this 
court by the petitioner for a writ of mandamus to the respondent, 
directing him to proceed to hear and détermine a controversy pending 
between petitioner, as plaintiff, and the Florida East Coast Railway 
Company and the American Téléphone & Telegraph Company, as 
défendants, in the District Court of the United States for the South- 
ern District of Florida, in which the petitioner is seeking to condemn 
a right of way for a telegraph line, upon and along the right of way 
of the Florida East Coast Railway Company between East Palatka 
and Miami, a distance of about 304 miles. 

[1] The pétition avers that on April 15, 1918, the cause was at is- 

^zsFor otber casea see same toplc & KBY-NUMBER ia ail Key-Numbered DIgests & Indexes 
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sue and came on for trial, and that the défendant railway company 
then filed a spécial plea, setting out that its railroad was on December 
28, 1917, taken possession of by the Président of the United States, 
through the Secretary of War, and was then being operated by the 
Director General of Railroads of the United States, and that petition- 
er's condemnation action should not be permitted to go further with- 
out the consent of the Director General. The District Court sustained 
the plea, and ordered that the further prosecution of the cause be 
stayed or suspended until the petitioner had procured the consent 
of the Director General of Railroads or of the War Department, or 
until such time as the government had surrendered possession of the 
railroad of the Florida East Coast Railway Company to its owners. 
Section 10 of "An act to provide for the opération of transporta- 
tion Systems while under fédéral control, for the just compensation of 
their owners, and for other purposes," approved March 21, 1918 
(Act March 21, 1918, c. 25 [Comp. St. 1918, § 3115%i]) is as follows: 

"That carriers wliile under fédéral control shall be subject to ail laws 
and liabilitles as common carriers, whether arising under state or fédéral 
laws or at common law, except in so far as may be inconsistent with the pro- 
visions of this act or any other act applicable to such fédéral control or with 
any order of the Président. Actions at luw or suits in equity may be br»ught 
6j/ and against such carriers and judgmcnts rendcred as nmo provided hy 
law; and in any action at law or suit in equity against the carrier, no dé- 
fense shaU be made thereto upon the ground that the carrier is an instrumen- 
tality or agency of the fédéral government. Nor shall any such carrier be 
entitled to bave transferred to a fédéral court any action heretofore or 
hereafter instltuted by or against it, which action was not so transférable 
prior to the fédéral control of such carrier ; and any action which has here- 
tofore been so transferred because of such fédéral control or of any act of 
Congress or officiai order or proclamation relating thereto shall upon mo- 
tion of either party be retransferred to the court in wliich it was originally 
instituted. But no process, mesne or final, shall be levied against any prop- 
erty under such fedcral control." 

The pertinent parts are underscored. Its efïect is to limit the inter- 
férence of government control in the prosecution of suits against 
carriers, whether at law or in equity, to the enforcement of the judg- 
ment or decree and not to interfère with the right of the plaintiff to 
obtain a judgment or decree against the carriers. It permits actions 
at law or in equity to be brought against the carriers, and judgments 
to be rendered as now provided by law, and prohibits the carrier f rom 
defending upon the ground that it is an instrumentality or agency of 
the fédéral government. It provides, however, that the judgment 
or decree, when obtained, shall not be enforced, as against the prop- 
erty in fédéral control, by process, mesne or final. We think the ex- 
press words of the statute require the court to proceed to judgment 
or decree in any pendlng cause, and to prohibit any défense being made 
to the obtaining of the judgment or decree upon the idea that the car- 
rier or its property is in government control or possession. 

The United States was not a party défendant in the condemnation 
case, and could not hâve been made such except by its consent, and so 
will not be afïected by any decree that may be rendered in that cause, 
in its absence. Its rights are fully protected by the statutory provi- 
sion that any decree there rendered is unenforceable while the rail- 



852 255 FEDERAL REPOETEB 

road remains in the control of the government, if such a provision was 
necessary to afford such protection to it. 

[2] The control of the United States over the Unes of petitioner 
does not affect its right to institute condemnation proceedings. Pe- 
titioner's corporate entity and its franchises were not taken over by the 
government, but only its existing physical lines of telegraph. This 
left its right to institute condemnation proceedings and to acquire new 
rights of way unimpaired. 

[3] It is said that the decree, if obtained, virill be valueless, until the 
property is surrendered by the government, which may never occur, 
and that proceeding in advance of a surrender will prove a futile thing, 
if there turns out to be no surrender. There is a manifest advantage 
to the petitioner in being allowed to proceed to judgment now, in that 
the necessary period for securing a judgment will begin to run from 
the présent time, instead of from the end of government control. 
If the decree never becomes enforceable against the railway company, 
no harm will be done it by now proceeding, except the time of coun- 
sel and witnesses during the hearing. The delay to the petitioner, if 
the proceeding is stayed, may be a serious détriment to it and to the 
public served by it. The statute seems to hâve been framed with the 
purpose of preventing government possession from causing delays in 
litigation, and we think it is properly applicable to this case. 

Let an order issue to the respondent, directing him to proceed to 
hear and détermine the controversy, as prayed for in the prayer of the 
pétition. 



WELLS V. BROWN et al.» 
(Carcult Court of Appeals, Elghth Circuit. January 27, 1919.) 

No. 5184. 

1. Courts ©ssSôg, 365 — Fedebal Ooubts — State Laws as Eules of Décision 

— Construction of Wills. 

In the absence of any question of violation of the fédéral Constitution 
or a fédéral statute, or of commercial law, a will must be interpreted by 
a fédéral court in accordance with the law of the state where made, as 
it exlsted at the time of testator's death, as evidenced by statute or rules 
of interprétation of the highest court of the state. 

2. Wiu:^ <®=3601(2) — Construction — Devise of Bkal Estate. 

Under Gen. St. Kan. 1909, § 9831, providing that every devise shall be 
construed to convey ail the estate of the testator, unless it clearly ap- 
pears that testator Intended to convey a less estate, where a paragraph 
of a will conveys ail the title to real estate which testator could devise, 
and gives the devlsee absolute power of disposition, a request, contained 
in a subséquent paragraph, that devisee devise to specifled persons what 
might remain of the property at devlsee's death, is Ineffeetive. 

Appeal from the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

Suit in equity by Robert Wesley Wells against Madeleine S. Brown, 
Robert Ryan Brown, a minor, represented by George T. McDermott, 
guardian ad litem, and Joseph L. Brown. Decree for défendants, and 
complainant appeals. Affirmed. i 

^:=»Foi ottier cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes { 
•Rehearing denled March 29, 1919. 
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D. W. Eaton, of Kansas City, Mo. (W. E. Ziegler, of Coffeyville, 
Kan., and Hyden J. Eaton, of Kansas City, Mo., on the brief), for ap- 
pellant. 

Robert Stone, of Topeka, Kan. (Charles D. Welch, of Cofïeyville, 
Kan., and George T. McDermott and H. O. Caster, both of Topeka, 
Kan., on the brief), for appellees. 

Before SANBORN, Circuit Judge, and TRIEBER, District judge. 

SANBORN, Circuit Judge. This case properly présents to this 
court, by an appeal from a decree of dismissal of the complaint of 
Robert Wesley Wells, the question whether the second and third para- 
graphs of the will of Laura A. Wells vested on her death an absolute 
estate in fee in the real estate subject thereto in Eliza J. Wann, with 
unlimited power of disposition, or a Hfe estate with povver of disposi- 
tion during her life only, with remainder over in that portion of the 
property which she did not dispose of during her life, to Madeleine 
S. Wells and Robert L. Wells. The second and third paragraphs of 
the will, so far as they are material to this issue, read in this way : 

"2. I give, devise and bequeath to my mather, Eliza Jane Wann, ail my prop- 
erty, real, personal and inixed, ot wliatever nature and kind whatsoever and 
wheresoever the same sliall be situated at the time of my death, to hâve and 
to hold, as lier own and exclusive property in case she survives me. 

"3. Reposing fuU faith and confidence in the .iudgment and discrétion of my 
mother, Eliza Jane Wann, it is my wish and I reciuesl that she devise and 
bequeath whatever reniains at the time of her death of the property whicli 
she shall hâve received from me by the provisions of this will as foUows: 

"That she devise and bequeath one-half of said property to my adojited 
daughter, Madeleine S. Wells, and one-half to my nephew-iu-law, Robert Wes- 
ley Wells, or if either be dead, to their survivlng issue." 

[1] The property devised was situated in the state of Kansas and 
the testatrix died there on the 5th day of February, 1913. Established 
rules for the construction by the fédéral courts of wills of real estate 
are: (1) That, in the absence of any question of a violation of the féd- 
éral Constitution or of a fédéral statute, and in the absence of any 
question of commercial law, wills must be interpreted in accordance 
with the law of the state in which they were made, as it is evidenced by 
its statutes and the rules of interprétation of those statutes and of 
wills which hâve been adopted by the highest judicial tribunal of the 
state (Lucas v. McNeill, 231 Fed. 672, 145 C. C. A. 558); and (2) that 
a will must be construed according to the law thus evidenced as that 
law was at the time of the death of the testatrix, in this case on Feb- 
ruary 5, 1913, and not as it was at any other time prior or subséquent 
thereto, when the established law difïered from that at the time of the 
death (De Peyster v. Clendining, 8 Paige [N. Y.] 295, 304; Dodge v. 
Williams, 46 Wis. 70, 106, 1 N. W. 92, 50 N. W. 1103; In re Kop- 
meier, 113 Wis. 233, 89 N. W. 134, 138; Wilson v. Gréer, 50 Okl. 
387, 151 Pac. 629, 632; Barber et al. v. Brown, 55 Okl. 34, 154 Pac. 
1156). 

[2] At the time of the death of the testatrix the statutes of Kan- 
sas provided that : 

"Every devise of real projiert.v in any will shall be construed to convey ail 
the estate of the testator thercln which be could lawfully devise, unless it 
shall dearly appear by the will that the testator intended to convey, a less 
estate." Gen. Stat. Kan. 1909, § 9831. 
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Many opinions of the Suprême Court of Kansas interpreting wills 
had been rendered before February 5, 1913, when the testatrix died, 
and many hâve been rendered since. Those opinions hâve been ex- 
haustively reviewed and discussed by counsel in their brie f s, and they 
hâve received the careful perusal and considération of the court. They 
hâve convinced that, whatever changes or modifications hâve been 
wrought since by the décisions or opinions in Bullock v. Wiltberger, 
92 Kan. 900, 142 Pac. 950, Morse v. Henlon, 97 Kan. 399, 155 Pac. 
800, Postlethwaite v. Edson, 98 Kan. 444, 155 Pac. 802, and Bryant 
v. Flanner, 99 Kan. 472, 162 Pac. 280, the law of Kansas on Febru- 
ary 5, 1913, evidenced by the statute cited and by the opinions of its 
Suprême Court, rendered prior to that date, was that when a will con- 
taining two paragraphs, the first of which, standing alone, was suffi- 
cient to convey ail the title to the real estate in question which the 
testator could lawfuUy devise, and was also sufficient to give ^e tes- 
tator the power of disposition thereof, and the second paragraph dis- 
closed an endeavor to diminish that estate, the devise contained in 
the first paragraph was valid, and that in the second was void, because 
(1) the first devise could not be lawfully diminished by a subséquent 
grant or devise to another than the first devisee; and (2) where the 
first devisee is given an absolute power of disposition, a grant of a 
remainder over in a subséquent paragraph is inefïective. McNutt v. 
McComb, 61 Kan. 25, 58 Pac. 965 ; Holt v. Wilson, 82 Kan. 268, 269, 
272, 273, 108 Pac. 87; Thornberry v. Fletcher, 91 Kan. 744, 745, 747^ 
139 Pac. 391. 

The court below tested this will by this law, and reached the con- 
clusion that in view thereof, and of the express provision of the Kan- 
sas statutes, that every devise of real property in any will shall be 
construed to convey ail the estate of the testator therein which he 
could lawfully devise, unless it shall clearly appear by the will that 
the testator intended to convey a less estate, it could not hold that it 
clearly appeared from this will that the testatrix intended by its first 
paragraph to convey less than ail the estate she could lawfully devise. 
No logical or rational way of escape from this conclusion has been 
found. The devise in the second paragraph of the will, standing alone, 
was ample to convey ail the estate the testatrix could lawfully devise, 
and it gave the devisee the absolute power of disposition. Therefore, 
under the law of Kansas as it stood on February 5, 1913, that estate 
could not be diminished, nor could a remainder over be granted by 
the subséquent third paragraph of the will, and the decree below is 

Affirmed. 



STEAMER A-S^-VIiON CO. v. HUBBARD S. S. CO. 

THE (ÎENERAL HUBBARD. 

(Circuit Court of Appeals, Ninth. Circuit. February 3, 1919.) 

No. 3197. 

1. Salvage <S;=>.34 — Amount of Compensation — Adequacy of Awabd. 

An award of $2,000, salvage to a steaiuship worth !f 200.000, for towlng 
another steamshlp witli a broken cranlt sliaft and worth, witli cargo, 
$481,000, from a point 14 miles ofC tlie Oregon coast to Astoria, requiring 

©=jPor other cases see aame topic & KEY-NUMBER in ail Key-Numbered Dtgests & ludexea 
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18 liours, althousli fhe weather was fair and there was little danger, held 
inadeiiuate, and increased to $5,000. 
2. Sai.vage <g:=>24 — TiiEORY and Purpose or Rémunération. 

Salvage is both comijensation and reward, and, while it should net be 
extravagant, it should be libéral, to encourage promiît, energetic, and ef- 
ficient service in the relief of vessels in péril. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Salvage.] 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California ; Maurice T. DooHng, 
Judge. 

Suit in admiralty by the Steamer Avalon Company against the 
American steamer General Hubbard; ilubbard Steamship Company, 
claimant. Decree for Hbelant, from which it appeals. Reversed. 

Ira S. Lillick, of San Francisco, Cal., for appellant. 
Edward J. McCutchen, Warren Ôlney, Jr., and Charles W. Willard, 
ail of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. [1] About midnight July 24, 1916, the 
steamer General Hubbard, of the value of $465,000, carrying a cargo 
of lumber of the value of about $16,000, broke her crank shaft when 
proceeding southward along the Oregon coast, about 14 miles from 
Cape Meares. She sent up rockets to attract the attention of the light- 
house keeper at the cape, so that a steam tug might be sent out, where- 
by a request might be telephoned to the owners at Astoria, to send 
out a tugboat from Astoria. The steamer Avalon, valued at $200,000, 
carrying but 20 or 30 tons of cargo, proceeding northward on a voy- 
age to Willapa Harbor, saw the signais and drew near, and, at the re- 
quest of the captain of the General Hubbard, took the latter vessel in 
towf, had her in tow 18 hours, and left her at Astoria. The court be- 
low found that the services were salvage services, but that they were 
Bot attended by any spécial danger, and that the Avalon was entitled 
to an award of $2,000 for the service, including the services of her 
crew. 

The appellant, on appeal to this court, contends that the amount 
awarded by the court below is inadéquate. The évidence indicates 
that there was no danger that the General Hubbard would drift to the 
shore, since she lay 14 miles therefrom. She carried a deckload of 
lumber, and it was suggested by the appellant that, in case a north- 
westerly gale came up, she might drop her deckload and fiU with water. 
But the. weather was fair, and the évidence was that at that season of 
the year little danger was to be apprehended of stormy weather. There 
was no entry in the logbook of either vessel to indicate any condition 
of péril. It appears, however, that in entering the Columbia river a 
strong current was met, which impeded progress, and for half an hour 
prevented headway. The captain of the Avalon testified as to the 
danger of this particular part of the opération, and said : 

"It would not liave taken but very little, and she would hâve gone on the 
south jetty, and she would hâve taken me \vith her." 

<g=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The officers of the General Hubbard, however, contradicted this tes- 
timony, and the finding of the trial court that no spécial danger at- 
tended the salvage service must be accepted as conclusive on this ap- 
peal. 

The éléments of salvage service hère to be considered, therefore, are 
limited to the labor perfomied by the salvors, the value of the prop- 
erty which they employed in the service, the value of the property 
salved, and the degree of danger from which it was rescued. It is 
évident that a disabled steamship, without wireless equipment, lying 
in the trough of the sea, unable to keep her head up to the wind, and 
carrying a deckload 16 feet high, is in some degree of péril. The 
péril in this instance was diminished by the fact that there was little 
wind or sea, and there was reasonable expectation of a continuation 
of favorable conditions, and the steamship lay in an océan path not 
infrequently traveled by vessels. 

[2] This court has repeatedly applied the rule expressed in Simp- 
son v. Dollar, 109 Fed. 814, 48 C. C. A. 663, where we said: 

"No exact criterion can be found for estlmatlng the araount of salvage in 
any case. The judginents of courts must necessarily differ as to the précise 
amount to be allowed under glven clrcumstanees. Where there has been no 
mistake in faet, or application of an unwarranted rule of compensation in 
arrivlng at the award, and the amount allowed cannot be elearly seen to be 
inappropriate, the courts on appeal hâve been reluctant to disturb the décision 
of the trial court." 

But salvage is both compensation and reward, and while it should 
not be extravagant, or such as to excite greed, it should be libéral, to 
encourage prompt, energetic, and efficient service in the relief of ves- 
sels in péril. S'onderburg v. Towboat Co., 3 Woods, 146, Fed. Cas. No. 
13,175; Murphv v. Ship Suliote (C. C.) 5 Fed. 99; The Blackwall, 10 
Wall. 1, 14, 19 t. Ed. 870. In the latter case it was said: 

"Compensation as salvage is not viewed by the admlralty courts merel.v 
as pay, * * * but as a reward given for perilous services, voluntarily 
rendered, and as an inducement to seamen and otliers to enibark in such un- 
dertaiiings to save life and property." 

Notwithstanding that the services were not perilous in the case at 
hand, the circumstances présent a salvage case of merit, entitling the 
salvor to a f air reward for efficient and successf ul services in rescuing 
property of great value. The sum awarded is so low as to constitute 
no appréciable reward for salvage. It is little, if any, more than ré- 
munération to the appellant for time, expenses, and the use of means, 
if we take into account the earning capacity of vessels engaged in the 
coastwise trade in the summer of 1916. We think the award is so low 
as to involve a misapplication of the law of salvage, and that a fair 
award would be not less than $5,000. 

The decree is reversed, and the cause is remanded, with instruc- 
tions to enter a decree for the appellant in the sum of $5,000. 



IN KE PEUSSIAN 857 

In re TRUSSIx-VN. 

(District Court, E. D. Mlchlgan, 8. D. February, 191».) 

No. 3518. 

1. Bankbuptcy <S=3241(1) — Kxaiiinations Before Référée — Riqhts op Cbed 

ITORS — "rROCEEDING IX BaNKRUPTCY." 

Tlie exîiminatloii of witncsses before a référée, uiider Bankniptcj 
Aftt July 1. 1808, § 21a (Comi). St. § 9tt().ô), is a "procoeding in bankruptcy" 
before a court, and every creditor of tlie bankrupt is a party in interest 
and entitled to participate tliereiu, and to tlie présence of counsel in his 
belialf. 

[Kâ. Xote. — For other définitions, see Words and Plirases, Second Se 
ries, Proceeiling in Bankruptcy.] 

2. Bankruptcy <g=2-tl(]) — Examination Before Refeuee — Richt of CKEni. 

TOR A.S WlTXESS TO COUKREL. 

That a creditor is snlipœnaed by tlie trustée for examination before a 
référée, iinder l'.aiikru)itcy Act .Tuly 1, 1898, § 21a (Comp. St. § 9fi05), 
does not Icssen bis riglit as a creditor to l)e represenfed Ity counsel, nor 
does the fact tliat b(> lias not yet prnved bis claini, uor tbat his counsel 
haiipens also to be attoniey for the banknipt. 

In Bankruptcy. In the matter of Mej'er Prussian, bankrupt. On 
review of order of référée. Remanded. 

Selling & Brand, of Détroit, Mich., for petitioner. 
Henry M. Butzel and B. J. Lincoln, both of Détroit, Mich., for 
trustée. 

TUTTLË, District Judge. This matter is before the court on a 
pétition to review an order of the référée in bankruptcy for this di- 
vision, excluding from an e.x;amination being held under Bankruptcy 
Act July 1, 1898, c. .Hl, § 21a, 30 Stat. 551 (Comp. St. § 9605), 
an attorney who appeared at such examination as counsel for a cred- 
itor who had been called by the trustée for examination. The ex- 
clusion was based on the ground that such attorney was also counsel 
for the bankrupt and that therefore his présence would be improper, 
and on the further ground that as such creditor had not proved his 
claim in the bankruptcy proceedings he was not a creditor and there- 
fore not entitled to be represented at the hearing. The question cer- 
tified by the référée is thus stated by him in his certificate : 

"The soie (piestion for review', therefore, is: May a witness who is suli- 
pœnaed to appear before the référée at tlie instance of the ti-ustee and for tho 
purpose of inquiring into the condm-t, assois, and property of tlie bankrupt, 
where the witness, althouKh a creditor, bas not. liled a claiin in the proceed- 
ings, be re])resented by tlie attorney for tlie bankrupt, over the protest and 
objection of the trustée or his attorney?" 

[1] Section 21a provides as follows: 

"A court of bankruptcy niay, upon api)lication of any ofticer, bankrupt, or 
<;reditor, by order retpiire any designated person, includiiig tlie bankrupt and 
his wife, to appear in court or before a référée or the judge of any state 
court, to be e.xamined concerning the acts, conduet, or property of a bankruiit, 
whose estate is in process of administration under this act." 

<S=3For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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General Order 4 (89 Fed. iv, 32 C. C. A. viii) provides as follows : 

"Proceedings in bankruptcy may be conducted by tbe bankrupt in person 
in his own behalf, or by a petitioning or opposing créditer; but a creditor 
will only be allowed to manage before the court his individual interest. lîvery 
party may appear and eonduct the proceedings by attorney, who shall be 
an attorney or counselor authorized to praetice in the Circuit Court or Dis- 
trict Court." 

General Order 22 (89 Fed. x, 32 C. C. A. xxv) provides, among 
other things, as follows : 

"The examination of wltnesses before the referce may be conducted by the 
party in person or by his counsel or attorney, and the witnesses shall be 
subject to examination and cross-examinatlon, which shall be had in con- 
formity with the mode now adopted in courts of law." 

Reading thèse provisions together, it seems plain that an examina- 
tion under section 21a is a légal proceeding in court involving the 
rights of both the bankrupt and his creditors. The objects of such a 
proceeding are, of course, to assist the trustée to discover concealed 
assets of the bankrupt, to ascertain whether the bankrupt has given 
préférences to any of his creditors, to learn whether the bankrupt has 
been guilty of acts which would prevent him from obtaining his dis- 
charge in bankruptcy, and, in gênerai, to aid the trustée to recover, 
for the creditors, any property to which they are entitled, to protect 
their rights in the bankruptcy proceedings, and to assist the court in 
administering the estate of the bankrupt. Cameron v. United States, 
231 U. S. 710, 34 Sup. Ct. 244, 58 L. Ed. 448; Ulmer v. United States, 
219 Fed. 641, 134 C. C. A. 127 (C. C. A. 6). This examination is a 
proceeding in bankruptcy before a court, in which witnesses are ex- 
amined and cross-examined, as in ordinary trials in law or equity. 
It is a more or less public proceeding. In re Greenbaum, 249 Fed. 468, 
161 C. C. A. 426 (C. C. A. 6). 

It seems, therefore, clear that every creditor of the bankrupt is 
a pàrty in interest to such proceeding and entitled to participate there- 
in and to the présence of counsel on his behalf . Remington on Bank- 
ruptcy (2d Ed.) vol. 2, § 1574; Good v. Kane, 211 Fed. 956, 128 C. 
C. A. 454 (C. C. A. 8) ; General Order 4; General Order 22. 

[2] One of the fundamental rights of every person compelled or 
entitled to appear in court to défend himself or his property is the right 
to be attended by counsel. Creditors, therefore, having interests in 
bankruptcy proceedings vitally affecting themselves and their property 
certainly should not be deprived of this fundamental and valuable right. 
The fact that a creditor entitled to thus appear and be represented by 
counsel at this examination is summoned to attend as a witness surely 
cannot so affect the situation that a creditor who might otherwise 
hâve attended the hearing with counsel loses this right merely be- 
cause, instead of appearing voluntarily, he attends in response to a sub- 
pœna. No good reason for this distinction has been presented to me 
and I can perceive none. 

Nor does the fact that a creditor has not actually proved his claim 
render him any the less a creditor of the bankrupt within the meaning 
of the Bankruptcy Act. In re Jehu (D. C.) 94 Fed. 638 ; In re Walker 
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(D. C.) 96 Ked. 550; In re Kuffler (D. C.) 153 Fed. ŒJ ; In re Rose 
<D. C.) 163 Fed. 636; Beaven v. Stuart, 250 Fed. 972, C. C. A. . 

Furthermore, this right of the créditer in the présent case to hâve 
counsel présent at his examination before the référée, cannot, in my 
opinion, be lost or affected by the fact that his attorney happened also 
to be the attorney for the bankrupt. It appears from the record that 
the attorney who represented the creditor upon this hearing had been 
his attorney for some time previously, and there is no claim, or évi- 
dence tending to support an inf erence, that there was any collusion be- 
tween the creditor and the bankrupt, or any lack of good faith on tlie 
part of the attorney in question. No authority has been cited, and 
I hâve discovered none, holding that a party, if entitled to counsel, 
cannot be represented by a particular attorney simply because the lat- 
ter happens to be also attorney for another party in the same case, 
and even though such other party did not hâve any right to be rep- 
resented by counsel. 

The only instance in which the court would hâve a right to be con- 
cerned with the question whether one attorney could properly rep- 
resent more than one client interested in the same cause is when in 
fairness to the clients the retainers are inconsistent and the same at- 
torney could not fairly and honestly serve both clients. No such 
question is hère presented. I am satisfied that no authority can be 
f ound holding that an attorney cannot serve as many clients as désire 
to employ him in the same proceeding, unless such retainers become 
unprof essional, because they place the attorney on opposite and incon- 
sistent sides of a contention, so that he cannot be fair with ail of his 
clients. There is nothing to prevent a creditor from joining his cause 
with that of a bankrupt. If such a creditor and a bankrupt see fit 
to do that, and, knowing the fuU situation, employ the same counsel, 
there is nothing improper about it. The question of the propriety of 
such a course is one for the clients directly concerned, and does not in- 
volve or concern other parties to the contest. 

It is therefore unnecessary to consider, and this court does not dé- 
cide, whether this attorney, if appearing as counsel for the bankrupt, 
would bave been entitled to be présent at this examination. 

It is urged with much earnestness that to permit the présence of 
counsel, who is also attorney for the bankrupt, at such an examina- 
tion, would tend to defeat the very object thereof, by permitting the 
bankrupt to obtain information as to the testimony given at the ex- 
amination, and thus enable him to cover up his tracks and évade jus- 
tice. Any such argument, however, should be addressed to the tri- 
bunal which made this law, and not to the court, whose only duty 
and power in this connection is to construe the law so made. 

Thè contention really amounts to tliis, that the examination provided 
by section 21a should be held to be a secret inquisition, at which only 
certain persons may be présent. Aside from the inhérent difificulty 
in determining just who might and who might not attend such exam- 
ination, it is not clear by what authority a trustée in bankruptcy, or 
even the référée or court, ccdld convert this bankruptcy proceeding, 
held in a court, with witnesses sworn and testifying, subject to exam- 
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ination and cross-examination in conformity with the rules of law, 
into a secret session at which certain parties, iiaving rights which may 
be affected by the questions asked or the answers given at the hearing, 
may be compelled to attend, but from which their counsel, and other 
parties having rights involved in such proceeding, together with their 
counsel, may be excluded. Counsel hâve not pointed out any provi- 
sion in the Bankruptcy Act justifying such a construction of the stat- 
ute or rules applicable, and I know of none. The provisions already 
mentioned seem to clearly indicate that a contrary construction is the 
proper one. 

I cannot resist the conclusion that the référée erred in excluding 
from this examination, under the circumstances presented by the rec- 
ord, counsel for this creditor, and the cause must be renianded for 
further proceedings not inconsistent with this opinion. 



HUTTON et al. v. TERRILTj. 
(District Court, S. D. New York. August 23, 1918.) 

1. Intebxal Revenue (gx=54 — Constbuction of Statute. 

An act providing for an internai revenue tax imist be construed aa a 
revenue act, altliough it may hâve other objects in addition to that of 
raising revenue. 

2. SAtEs <S=5412 — CoiTON Fdtubes Act — Action on Conthact — I'leadino. 

A failure to comply with the provisions of Cotton Futures Aet, §§ -S, 
4 (Oomp. St. §§ fâOOc, fôOOd"), requiring contraots of sale of cotton for 
future delivery to be in vvriting and stamped, Is inatter of défense, in an 
action on the contraet, to be pleaded by way of answer. 

3. Brokers <©=»58 — Ootton Futures Act — Validity of Contract. 

The provisions of Cotton Futures Aet, §§ 3, 4 (Oomp. St. 1916, §§ aS09c, 
6309d), impôsing an excise tax on contracts of sale of cotton for future 
delivery, "made at, on, or in any exchunge," and requiring such con- 
tracts to be in writing, or evidenced by a meuioraudum showing names 
and addresses of seller and buyer, do not contemplate the maklng of 
contracts otherwise than in aecordauce with the usual rules of exchanges, 
and a contract is not invalid because made by a broker lu his ovvn name, 
on his own crédit, and without at the tiuie disclosing the uume of hls 
principal. 

At law. Action by Edward F. Hutton and others against Archi- 
bald S. Terrill. On motion by plaintiff for judgment on the pleadings, 
after demurrer by défendant. Motion granted, with leave to answer. 

Millard F. Tompkins, of New York City, for the motion. 
C. C. Daniels, of New York City, opposed. 

MAYER, District Judge. The action is to recover $12,620, with 
interest, brought by plaintififs, who are brokers and members of the 
New York Cotton Exchange. The first two causes of action are for 
moneys expended for defendant's use and at his request in purchases 
and sales of cotton for future delivery upon the New York Cotton 
Exchange; statements rendered défendant of such transactions, par- 
tial payments made, and promises to pay the balance being pleaded. 

(gzsFor ottier cases see same topic & KBY-NUMBER in aU Key-Numbered Digests & ludexei 
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The first two causes of action are identical in form, except that in 
the second cause of action the sale by plaintiffs of the cotton purchased 
by them for defendant's account was made after notice, because plain- 
tiffs' margin was exhausted, and défendant, after notice of the sale, 
ratified and confirmed the same and promised to pay the balance. 
The third cause of action is upon an account stated for the balance 
upon a further statement rendered. 

The complaint in ail its essential allégations is practically identical 
with the complaint in Springs v. James, 137 App. Div. 110, 121 N. 
Y. Supp. 1054, affirmed 202 N. Y. 603, 96 N. E. 1131. The sole ground 
for the demurrer is that the complaint fails to show that the provi- 
sions of what is known as the United States Cotton Futures Act, 
approved August 11, 1916 (39 Stat. 476, c. 313 [Compiled Statutes 
c. 8B, § 6309a]), were complied with, in that — 

(a) It fails to allège that the stamp tax of two cents for each pound 
of cotton provided for in the Cotton Futures Act was paid in connec- 
tion with the purchases and sales o£ cotton for the defendant's ac- 
count. 

(b) It fails to allège that the contracts for the cotton purchased 
and sold were in writing. 

(c) It allèges that the purchases were made in the plaintiffs' own 
name, without disclosing the name of their principal, the défendant. 

The présent act became law on August 11, 1916, and provides, in- 
ter alla : 

"That thls act shall be known by the short title of the 'United States Cot- 
ton Futures Act.' * * * 

"Sec. 2. That, for the purposes of this act, the terni 'contraCt of sale' shall 
be lield to Include sales, agreements of sale, and agreements to sell. * * * 

"Sec. 3. ïhat upon eaeh contract of sale of any cotton for future delivery 
made at, on, or in any exchange, board of trade, or similar institution or 
I)laee of business, there is hereby levied a tax in tlie nature of an excise of 2 
cents for each pound of the cotton involved in any such contract. * * * 

"Sec. 4. That each contract of sale of cotton for future delivery mentioned 
in section three of this act shall be in writing plainly statiug, or evideuced 
by written mémorandum sbowing, the terins of such contract, induding the 
(luantity of the cotton involved and the names and addresses of the seller and 
buyer in such contract, and shall be signed by the party to be charged, or 
by his agent in his behalf. * * * 

"Sec. 12. Tliat no contract of sale of cotton for future delivery mentioned 
in section tliree of this act which does not eonform to the requirements of 
seelion four bereof and bas not the neeessary stamps afiixed tliereto, as re- 
quired by section eleven hereof shall be enforceable in any court of the 
T^nited States by, or on bebalf of, any party to such contract or his privies." 

Conip. St. g§ 6309a-C.309d, G309ra. 

It is for alleged failure to comply with the provisions supra that 
défendant seeks to avoid liability. 

The présent act differs from the Act of August 18, 1914 (38 Stat. 
693, c. 253), only in that the provision of the previous act imposing a 
tax of two cents per pound on orders given to purchase or sell cot- 
ton not of a certain standard, is omitted in the présent act, which con- 
fines the tax to the cotton contracts themselves. 

The previous act had been held unconstitutional by Judge Hough, 
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because, although a revenue measure, ît did not originate in the House 
of Représentatives. Hubbard v. Lowe (D. C.) 226 Fed. 135. 

[1] While it is plain that the act had, for its purpose, objects other 
than or in addition to raising revenue, it must be construed as a rev- 
enue act. United States v. Jin Fuey Moy, 241 U. S. 394, 36 Sup. Ct. 
658, 62 Iv. Ed. 1061, Ann. Cas. 1917D, 854; Hubbard v. Lowe, supra; 
Ivowe V. Farbwerke-Hoechst Co., 240 Fed. 671, 153 C. C. A. 469. If 
not so construed, then some of the provisions of the act might be re- 
garded as unconstitutional. 

Bearing in mind the foregoing, the alleged infirmities of the com- 
plaint will be considered in the order above recited. 

[2] (a) The failure to allège the payment of the stamp tax. Pass- 
ing by, without deciding, plaintiffs' contentions that there is no allé- 
gation to justify the inference that the cotton sold was of the grade 
or standard taxable, and that the provisions of section 12 apply only 
to an action to recover on the contract itself , as distinguished from an 
action to recover moneys expended for another's account, the demur- 
rer is not good as a matter of pleading. It will be noted that the stat- 
ute does not make the contract void, but only not enforceable in the 
courts of the United States. What the statute thus provides amounts, 
at best, to a défense or bar to recovery, and must be pleaded by way of 
answer. Bean v. Flint, 204 N. Y. 153, 97 N. E. 490. 

(b) The failure to allège that the contracts were in writing must 
also be pleaded as a défense. Crâne v. Powell, 139 N. Y. 379, 34 
N. E. 911; Matthews v. Matthews, 154 N. Y. 288, 48 N. E. 531. 

[3] (c) The complaint sets forth that the purchases were "made in 
said plaintiffs' own name and without disclosing defendant's name." 
This brings up acutely for construction section 4 of the act, supra. 
It must be remembered that section 4 refers to contracts of sale of 
cotton for future delivery, mentioned in section 3, and section 3 refers 
to contracts "made at, on, or in any exchange, board of trade, or sim- 
ilar institution or place of business. * * * " 

Being a revenue measure, the purpose of sections 3 and 4 must be as- 
sumed to be the safeguarding of the government in the observance and 
collection of the tax. When plaintiffs made purchases on the Cotton 
Exchange, they were obviously the persons to be charged under the 
statute, so far either as the government or the seller was concerned. It 
must be assumed that the statute was enacted, in this regard, to prevent 
tax évasions, and not to affect contractual relations. Any other con- 
struction, if permissible, could only be justified (if at ail) by a clear re- 
quirement that brokers on the Exchange could not, in effect, do business 
on their own crédit and responsibility. Of course, the only way in 
which business on exchanges can be donc is to deal with a member 
of the Exchange. Such member is subject to rules and supervision. 
No one would think ordinarily, in the quick and important transac- 
tions on exchanges, of taking the time to investigate the responsibility 
of the broker's customer or principal ; and yet, if the Exchange mem- 
ber is not the "party to be charged," for the purposes of section 4, 
that resuit is what the statute would ultimately require. 

Some contrary views seem to hâve been expressed by the District 



BKOWN V. 8PKLMAN 863 

Court for the Western District of Arkansas, with which I find my- 
self unable to agrée, on the grounds stated, as well as on other grounds, 
which could be elaborated, if necessary. I think, however, that any 
doubt (if such there be) should be resolved by the court of first in- 
stance in favor of the existing method of doing business on the Cot- 
ton Exchange, rather than to hâve any disturbance at this time. The 
business, as well as other problems with wliicli the country is dealing, 
are sufficiently difficult without adding to them, and, if the conclusions 
hère arrived at should be erroneous, it will be time enough to correct 
them when and if the questions hère suggested are presented to the 
appellate courts. 

Motion granted, with costs, with leave, however, to défendant to 
answer over, without costs, within fifteen days. 



BROWN V. gPELMAN et al. 

(District Court, E. D. New York. May 17, 1918.) 

Abmy and Navy ®=20 — Dbaft — Autiiokity of Local Boakd. 

As unrter Pre.sidential Régulations, § 01, promulgated under tlie Sélec- 
tive Service Act (Comp. St. lOlS, §§ 2010a, 2019b, 2044a-2044k), a local 
board, whenever there is a claim made tliat through error or fraud a 
I)erson is registered who is not sub.i'ect to registration, oan only requiro 
such person to submlt his clalm in writing and transmit tbe same to tlie 
ad.lutant gênerai of the state, niandamus or certiorari will not lie to 
compel the local board to strike from the draft list the nantie of one 
who claimed to hâve registered through error ; it not appearing that 
he had submitted his claini in writing for transmission to the adjutant 
gênerai. 

At T.<aw. Application by Sam Brown for writ of certiorari or man- 
damus, directing James J- Spelman and others, as members of Local 
Board for Division 35, Eorcugh of Brooklyn, City of New York, State 
of New York, to strike the name of applicant from the registration 
lists of the L,ocal Board, created under the Sélective Service Act. On 
motion for preliminary writ of mandamus or certiorari and for pro- 
hibition. Denied. 

See, also, 254 Fed. 215. 

Solomon S. Schwartz, of Brooklyn, N. Y., for plaintiff. 
Mclville J. France, U. S. Dist. Atty., of Brooklyn, N. Y., for de- 
fendants. 

GARVIN, District Judge. This is an application for a writ of cer- 
tiorari or mandamus, directing the défendants, and each of them, to 
strike the name of the plaintiff from the registration lists of one of 
the local boards, created under an act of Congress known as the Sé- 
lective Service Law (Act May 18, 1917, c. 15, 40 Stat. 76 [Comp. St. 
1918, §§ 2019a, 2019b, 2044a-2044k|), and asking that a writ of pro- 
hibition be issued prohibiting the défendants from certifying the plain- 
tiff to military service. The défendants are the members of local board 
for division 35 of the city of New York. The plaintiff claims that on 

<g=3For other cases see same topic & KBY-NUMBER ia ail Key-Numbered Digests & Indexes 
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the 5th day of June, 1917, he was over the âge of 31 years; that he 
Ihen appeared before the registration board for the I58th precinct, 
county of Kings, of the state of New York, and inquired of said board 
whether he should hâve to register under the Sélective Service L,aw; 
that some members told him that he would not hâve to register, but 
that the chairman or registrar of the board told him that he must 
be registered, and that if the board subsequently ascertained that reg- 
istration was unnecessary under the law plaintiff's name would be taken 
f rom the list ; and thereupon plaintifif registered. Subsequently plain- 
tiff was required to présent himself for a physical examination, and 
was found eligible for military service. A questionnaire was then 
fiUed out hy plaintifif and filed with local board 35, by whom he was 
classified in class A-1. 

Plaintifif thereafter applied to the .défendants to cancel his registra- 
tion, and the défendants hâve declined so to do. He then requested 
to be heard and bring witnesses_, but the défendants still refused to 
give him a hearing. Thereafter he applied to the ad jutant gênerai of 
the state of New York to hâve his registration canceled, and his ap- 
plication has been denied. 

Section 61 of the régulations promulgated by the Président Novem- 
ber 8, 1917, under authority of the act of Congress approved May 18, 
1917, known as the vSelective Service Law, provides as foUows : 

"Section 61. Cancellution of Reffistration of Femons Not Subjcct to Regis- 
tration. — Wlienever a claim shall be made to a local board that, tlirougii 
error or fraud, a persori is registered who Is not Kiib.iect to resistratlou the 
board shall requlre the person to submit hi.s claim in writing, together with 
such proof as he may care to offer. The local board shall fonvard the claim 
and the proof witli its finding of fact and reconimendation to tlie ad- 
jutant gênerai of the state, vvho shall examine the proof, and. if he is of tne 
opinion that the person was not sub.iect to registration, shall direct the lo- 
cal board to cancel the registration and amend its records accordhigly." 

There is nothing to indicate that the plaintifif has complied with this 
section. It is plain that the régulations intend to impose upon local 
boards the duty of transmitting to the adjutant gênerai of the state of 
New York any written claim and such proof as relates to it, if ofifered 
by the registrant, who claims that he has been registered by error or 
fraud and is not subject to registration. Upon receipt of such claim in 
writing the local board can do nothing except forward it, with its find- 
ing of fact and recomniendation, to the adjutant gênerai of the state, 
and await instructions from the adjutant gênerai. The papers do not 
.show that the local board has disregarded tlie régulations. 

The motion for a preliminary writ of mandamus or certiorari, and 
for a writ of prohibition, is denied. 
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RHUBERG V. TJNITBD STATES.» 

(Circuit Court of Appeals, Nintli Circuit. February 24, 1919.) 

No. 3196. 

1. Aemy and Navt <S=340 — Espionage Act — Prosecutiow foe Violation — 

Evidence. 

On trial of a défendant for violation of Espionage Act, § 2 (Comp. St. 
1918, § 10212c), by making statements intended and calculated to obstruct 
the recruiting and enlistment service, évidence of statements made by 
him before the United States was at war, tending to show his attitude 
tovvard Germany and this country, and limited to that purpose, held 
properly admitted. 

2. Aemy and Navy ©=340 — Espionage Act — Prosecution foe Violation — 

Vaeiance. 

Ail averment in an indictment for violation of Espionage Act, § 2 (Comp. 
St. 1918, I 10212c), as to obstructing recruiting, etc., that certain state- 
ments were luade by défendant in the présence of tv^o persons named, Is 
supported by évidence that they were made in the présence of one of 
them. 

3. Abmy and Navy ig=40 — Espionage Aot — Violation — "Obstbuct Recruit- 

ing OB Enlistmbnt Service." 

A person obstructs the recruiting and enlistment service, within the 
meaning of Espionage Act, § 2 (Comp. St. 1918, c. 10212c), if he interfères 
with or renders it more difficult, and it is not necessary to establlsh a 
violation of the act to prove that he actually prevented enlistments or 
recruiting. 

4. ARiiY and Navy <@=40 — Espionage Act — Indictment for Violation. 

Indictment under the Espionage Act, f 2 (Comp. St. 1918, § 10212c), for 
obstructing the enlistment and recruiting service, held sufflclent. 

In Error to the District Court of the United States for the District 
of Oregon; Charles E. Wolverton, Judge. 

Criminal prosecution by the United States against JuUus Rhuberg. 
Judgment of conviction, and défendant brings error. Afïirmed. 

Ridgway & Johnson and G. G. Schmitt, ail of Portland, Or., for 
plaintiff in error. 

Bert E. Haney, U. S. Atty., and Barnett H. Goldstein, Asst. U. S- 
Atty., both of Portland, Or. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The indictment in this case contained 
four counts, each charging a violation of the Espionage Act. Act June 
15, 1917, c. 30, 40 Stat. 217-219. The third count was dismissed be- 
fore trial. Upon the trial the jury found the défendant not guilty 
as to counts 1 and 2 of the indictment, and guilty as to count 4. The 
f ourth count charges : 

"That at and during ail the time between the 6th day of April, 1917, and 
the date of the flnding of this indictment, the United States was theu and is 
now at war with the Impérial German government, said state of war having 
been on said 6th day of April, 1917, duly declared by Congress and duly pro- 
claimed by the Président of the United States of Apierica. in the exercise of 
the authority vested in them as by law provided. 

"That Julius Rhuberg, the above-named défendant, on, to wit, between the 

^=s¥oT other cases see same topic & KEY-NUMBBR in ail Key-Numtered Digests & Indexes 
255 F. — 55 »Reliearlng denied May 12, 1919. 
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Ist day of June, 1917, and the Ist day of January, 1918, the exact dates and 
places belng to the grand jury unknovvn, in the county of Sherman, state and 
district of Oregon, and withln the jurisdiction of this court, then and there 
being, with Ihe intent then and there on the part of hlm, the sald défendant, 
to obstruct the recruiting and enlistment service of the United States, to the 
injury of the service of the United States, dld then and there, knowingly, vfIII- 
fuUy, unla^ivfully, and feloniously obstruct the sald recruiting and enlistment 
service of the United States, to the injury of the service of the United States, 
that is to say : ,, 

"That Julius Rhuberg, the said défendant at the tlmes and place aforesaid, 
and to effect the purpose and object as aforesaid, did then and there speak, 
debate, and agita te to and In the présence of William Mltchell and Luther 
Davis, and, others to the grand jurors unknown, in substance and to the fol- 
lowing effect, to vi'lt: 

"(1) That the moneyed men had caused the United States to enter the war 
agalnst Germany. 

"(2) That Germany was in the right and the United States was in the 
wrong, and that he, the sald défendant, hoped Germany would wln, and that 
Germany was sure to win. 

"(3) That the best thing that they (meaning the said men of reglstration 
âge and subject to draft) could do when In battle would be to put up their 
hands and let the Germans take them prisoners. 

"(4) That one German could lick ten Americans. 

"(5) That the United States was so slow that Germany would hâve it whip- 
ped, before it, the United States, got ready for war. 

"(6) That the United States had no business in the war and ought not 
to have gone in It. 

"Aad further, he, the said défendant, dld then and there, in the manner 
aforesaid, and to effect the object and purpose aforesaid, state, déclare, and 
dépose to the persons aforesaid certain fllthy statements, déclarations, and 
utterances, the exact words, terms, and langue ge of which are too fllthy, vile, 
and scurrilous to be hère set out and niade a part of the records of this 
court, but which In substance were epithets and terms that were contempt- 
uous, defamatory, and insultlng to the institutions, làws, and pollcles of the 
United States government, and which were then and there intended and cal- 
culated to bring discrédit upon the mllltary institutions of the United States 
and to encourage and procure the disobedience to and violation of the existîug 
laws and policies of the United States relatlng to the prosecution of its war 
with Germany, ail of which statements, déclarations, and utterances, as 
aforesaid, so then and there made by the défendant, as aforesaid, were made 
with the intent then and there on the part of hlm, the said défendant, to pre- 
vent, hftider, obstruct and delay the recruiting and enlistment service of the 
United States, to the injury of the United States and to discourage those dé- 
sirons of enllsting in the mllltary service of the United States and to 
cause disobedience and violation of the existing laws of the United States rela- 
tive thereto, and which said statements, déclarations, and utterances so made 
by the défendant as aforesaid, dld obstruct the recruiting and enlistment 
service of the United States to the injury of the service of the United States." 

In support of this charge, Luther Davis, one of the persons to 
whom the défendant is alleged to have made the statements set forth 
in the indictment, testified upon the trial : 

Tliat he "was 22 years of âge; * * * had marrled the 28th of Octo- 
ber, 1916, before the draft law went into effect. That he had registered in 
June, 1917, and had been classlfied. * * * That he was subject to call, 
and had the same po.sition as every one else untll the last classification. That 
he had known the défendant about three years. * * * That the discussion 
he had with défendant after the United States entered the war was at the 
Mackln place, at the home of the défendant, where the witness had gone with 
hls wlfe for some vegetables in November, 1917. That they had gone Into the 
front room of the Mackln house, where they saw on the wall the Kalser's pic- 
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ture and one German flag. Tliat there was a little boat on thc table under 
the German flag and the Kalser's picture, which had three American flags on 
it." 

Questioned as to what conversation took place at that time, the wit- 
ness testified: 

That the défendant was telling about fightlng in the Franeo-Prussian war 
and wliat a fine ariny Gerniany had ; that we had no business in the war, had 
no call whatever to be in the war; that the moneyed men, and men of the 
shipplng inierests, and men around thèse big steel factories in the East, 
making munitions, were the men that had brouglit lis into the war. .Défend- 
ant, speaking of the sale of Liberty Bonds told witness that he would not ad- 
vlse any man that did not hâve a surplus amount of money to invest in Liberty 
Bonds, for In a couple of years they would go down — ^tiiey probably would not 
be worth 25 per cent, under par; that he would advlse witness not to en- 
list, not to get into the army until after he was drafted ; that if a buUet did 
not kill him, he would die of sickness on account of so many dead people ; 
that défendant knew that witness had registered and was subject to draft ; 
that the effect of thèse conversations prior to the war upon witness was to 
cause him to begln to think Germany was in the right, that the United States 
was not neutral in sendlng ammunition to the Allies, and that the sinking of 
the Lusitania was justifiable. 

Being asked, "Now, what effect did the conversations of Rhuberg 
hâve with you subséquent to our entrance into the war?" the witness 
answered, "It didn't hâve much of any ; that didn't." Being further 
questioned, "What was the reason of the change?" the witness an- 
swered, "Well, other people talked to me ; différent people around ; 
I quit visiting Borstels, and other people got talking to me, and I 
got it out of my head ; it put me to thinking." Answering a question 
of the court, witness testified that défendant appeared to be very much 
in earnest at the time of his last conversation with him about the war, 
and appeared to try to impress upon the witness what he said. 

The witness, being further examined, was asked on cross-examina- 
tion: 

"Now, thèse statements that he made to you that you speak of, after we 
came into the war, they didn't influence you in any way, or deter you from 
enlistment, did they?" 

Witness answered: 

"No, sir ; they didn't keep me from enlisting, but still it made me feel bad. 
Q. You hadn't intended or expected to enlist had you? A. No, sir. Q. Nothlng 
he said influenced you in the matter, or changed your intentions in any way 
as regards going into the service? A. Well, if I hadn't been married, it 
probably would hâve. Q. But you were man-ied? A. I was; yes. Q. And 
had no intention of going until you had to? A. No, sir. Q. The only reason 
you didn't go was because of your wife and your baby? A. Yes, sir." 

[1] In the spring of 1917, and before the United States went into 
the war, the witness had discussed the war with the défendant, at 
which time the défendant said: 

"That the English got ammunition from America, and Germany couldn't get 
anything; that we were sendlng ammunition to kill the Germans with and 
had no business doing that; that the United States had no bu.siness inter- 
fering with the Allies, and that we never had been neutral ; that Germany 
was a fine country, far superior to the United States ; that you had more free- 
dom, could get anything you wanted there, whisky, or wines, or anything you 
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wanted; that you eouldn't get anything you wanted hère any more; that 
he had been in the German army about three years, and had been in the 
Franco-Prussian war ; that the trainlng of the German army was lar superior 
to the American army ; that he was in the German cavalry training and told 
what a fine horse he had, and what fine trainlng he went through; that de- 
fendant told him of Mr. Vol Borstel seeing some American troops in The 
Dalles, and that they handled a gun lilie a kld would. He then said that 
Germany was perfectly rlght in sinking the Lusitania; that ships carrylng 
contraband of war, with passengers on them who had no more sensé thau 
ta ride in timé of war, ought to be sunk; that if thls country got into the 
war Germans in thls country would rebel against this government ; that this 
country was In no shape to flght the German government ; that we were so 
slow that Germany would hâve the Allies licked before we got ready to flght. 
and then corne to the United States; that Germany was in the rlght, and 
she was bound to wln ; that the German govemnient always took îhe rlght 
side to everything; that they never lost a war, and they never would." 

It is contended by the plaintiff in error that the court erred in per- 
mitting the witness to testify to the last-mentioned statement made hy 
the défendant prior to the entry of the United States into the war. The 
court instructed the jury that this évidence had been admitted for a 
spécial purpose, and considération of it would be confined to that 
purpose only, viz. : 

To show so far as it has a tendency in that direction, the bent of 
mind and attitude of this défendant, whether more favorably disposed 
towards Germany than to this country, and the effect such attitude, 
whatever it was, may hâve had upon his subséquent acts and demeanor, 
as an aid for determining with what intent he used the language im- 
puted to him by the indictment, if it appears that he uttered the same 
or some substantial part thereof . 

The défendant took the stand in his own behalf and denied in a 
large measure the utterarices imputed to him, and as to others he dis- 
claimed any wrong or disloyal intention. In determining the credi- 
bility of his statements, the court instructed the jury to take into con- 
sidération the testimony of the government which tended to his in- 
culpation, his former history and deportment, his bent of mind, so 
far as was disclosed by the testimony, and the def endant's prédilection, 
if any, whether favorable or unfavorable to this government, and 
what leaning, if any, he had towards Germany as against this govern- 
ment in the présent crisis, or whether his présent leaning was one of 
loyalty to this government, and from ail this, together with ail the 
other testimony in the case hearing upon the subject of inquiry, as- 
certain and détermine, by a calm, f air, and impartial inquiry and inves- 
tigation, uninfluenced by any présent passion or préjudice, the truth 
of the charge made against the défendant. 

This évidence of statements of the défendant made prior to the 
entry of the United States into the war, thus restricted and limited by 
the court was clearly admissible under a well-known rule of évidence 
upon that subject. Jones on Evidence, par. 142; Jones v. United 
States, 179 Fed. 584, 103 C. C. A. 142; Williamson v. United States, 
207 U. S. 425-451, 28 Sup. Ct. 163, 52 L. Ed. 278. 

[2] It is also contended that there should hâve bçen a directed ver- 
dict in favor of the défendant, because of the alleged variance between 
the charge contained in the fourth count, "that * * * the défend- 
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ant did then and there speak, debate, and agitate to and in the prés- 
ence of William Mitchell and Luther Davis and others," niaking the 
statements heretofore mentioned as having been made after the entry 
of the United States into the war, and the évidence in support of the 
charge that the statement was made to Davis only. The number of 
persons to whom the statement was made did not change its character, 
or the intent and purpose of the défendant. If the statement was an 
obstruction to the recruiting or enlistment service of the United States, 
to the injury of the service of the United States, it was as much so 
when made to one person as when made to more than one. Its crim- 
inal character is determined by the intent and purpose of the person 
making the statement, and not by the number of persons to whom it 
was made. The failure to prove that Mitchell was présent at the time 
the statement was made to Davis did not préjudice the défendant in 
any way, and is not a variance under the rule. Bennett v. U. S., 194 
Fed. 630-633, 114 C. C. A. 402, affirmed by the Suprême Court in 
227 U. S. 333-338. 33 Sup. Ct. 288, 57 h. Ed. 531; Jones v. U. S., 
179 Fed. 584-593, 103 C. C. A. 142. 

[3] It is further contended that the court should hâve directed a 
verdict in favor of the défendant for the reason that there was no 
proof of the actual obstruction by the défendant of the recruiting or 
enlistment service of the United States, to the injury of the service 
or of the United States. The défendant requested the court to in- 
struct the jury that there must hâve resulted from the statements of 
the défendant some injury to the recruiting or enlistment service of the 
United States, and that, as the government had not shown that such 
statements did in fact resuit in any injury, either to the recruiting or 
enlistment service of the United States or to the United States, the 
verdict should hâve been directed for the défendant. The question 
whether the statement of the défendant did resuit in an obstruction to 
the recruiting or enlistment service of the United States, to the in- 
jury of the service, or to the United States, was clearly a question of 
fact, to be determined by the jury from ail the surrounding circum- 
stances and reasonable inferences to be drawn from established facts 
under proper instructions from the court. Judge Wolverton instructed 
the jury upon this f eature of the case as f oUows : 

"To obstruct in its broad sensé means to liinder, to impede, to embarrass, to 
retard, and, as used in tlie indlctnient, It means active antagonism to the 
enforcenient of the act of Cougress ; that is, the act providing for the recruit- 
ing and enlistment service of the United States. The word does not niean 
as hère used to whoUy Impede or to blot-k the way. It is sufficlent that the 
act tends to hinder or to make it harder or more dltHeult for the government 
to progress with the work of recruiting or enlistment of men into the service. 
Whatever bas this effect works to the in.iury and damage of the govern- 
ment. The injury follows as the neoessary and logical elïect and séquence 
of the act of retarding or making it liarder or more difflcult for the govern- 
ment to act and carry forward the work of recruiting and enlistment. No 
other or more spécifie injury to the United States than this is necessary or re- 
qulred to be shown. 

"Having deflned thèse offenses, so denounced by statute, you will appre- 
elate how essential it is for the successful prosecution of the war that none 
of thèse evlls shall possess the men of the country subject to the sélective 
draft and that no obstruction shall be interposed in any way to impede, re- 
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tard, hinder, or make It barder or more difflcult for the govemment to recrult 
and enllst men In the military service; henee there Is great and wholesome 
reasott for the statute, and the reason for ita rigid enforcement is just as 
potent and overpowering. Nothlng should interfère with the military and 
naval forces of the United States, nor with the work of recrulting or enlist- 
ment of the men that go to make up such forces. Any means employed by 
which to cause the evils enumerated, or any one of them, is denounced. Tou 
will note that the term 'wlUfully' is employed In the statement of the statute 
as ito what wlll constitute the offense. This means that the acts com- 
plained of must hâve been done with knowledge on the part of the défendant 
of what he was doing, and that he, having such knowledge, Intentlonally dld 
the acts and Intended thereby, and had such purpose therein, that the resuit 
of doing such acts would be to cause insubordination, disloyalty, or refusai 
of duty in the military service, or would tend to Impede or hinder the recrult- 
ing and enlistment of men Into the service, to the injury of the United States." 

It Is contended on behalf of the défendant that the govemment was 
required to prove that the defendant's statement accomphshed an ac- 
tual obstruction as distinguished from an attempt to obstruct and 
proof of injury resulting therefrom to the service or to the United 
States. In support of this contention, the attention of the court is 
called to the f act that the act under considération was amended by the 
Act of May 16, 1918, c. 75, § 1, 40 Stat. 553, Comp. St. 1918, § 10212c 
(PubHc No. 150, 65th Congress), so that the clause of the statute un- 
der considération now reads : 

"Whoever » * * shall wlllfully obstruct or attempt to obstruct the re- 
crulting or enlistment service of the United States." 

This amendment was only one of many provisions amending the 
statute relating to various âcts obstructing the govemment in the pros- 
ecution of the war, and was evidently intended to overcome certain 
technical objections, and enlarge the scope of the statute, so as to in- 
clude every possible obstruction that might be interposed against the 
efforts of the govemment to prosecute a successful war. But it does 
not foUow that the facts in this case did not bring it within the terms 
of the original statute. We think they did. The loyalty of Davis to 
the govemment and his spirit of patriotism was clearly diverted and 
obstructed by the defendant's statement that "we had no business in 
the war, no cal! whatever to be in the war," and his advice to witness 
"not to enlist, not to get into the army until after he was drafted." Ail 
this had its eflfect upon Davis, and it was not until after he had talked 
with other people that he came back to his true course. 

The décision of Judge Bourquin in U. S. v. Hall (D. C.) 248 Fed. 
150-153, upon a similar state of facts, does not convince us to the 
contrary, and an examination of the various cases where this question 
bas been considered reveals the fact that nearly ail the District Judges, 
where this statute has been under considération are in accord with 
Judge Wolverton's instructions to the jury in this case. Thèse cases 
are reported in Bulletins issued by the Department of Justice, as fol- 
lows: Bulletin No. 4 (U. S. v. Daniel H. Wallace); Bulletin No. 15 
(U. S. v. C. H. Pierce [D. C] 245 Fed. 878); Bulletin No. 49 (U. 
S. V. Kate O'Hare) ; Bulletin No. 53 (U. S- v. Orlando Hitt) ; Bul- 
letin No. 55 (U. S. V. Perley Doe) ; Bulletin No. 56 (U. S. v. W. B. 
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Tanner) ; Bulletin No. 76 (U. S. v. S- J. Harper) ; Bulletin No. 78 (U. 
S. V. Léonard Poster) ; Bulletin No. 79 (U. S. v. C. H. Waldron) ; 
Bulletin No. 81 (U. S. v. J. H. Wolfe) ; Bulletin No. 82 (U. S. v. Gis- 
tave Pundt) ; Bulletin No. 83 (U. S. v. Harold Mackley) ; Bulletin No. 
85 (U. S. V. Henry Fredricks) ; Bulletin No. 86 (U. S. v. H. M. Hend- 
rickson) ; Bulletin No. 89 (U. S. v. Conrad Kornmann) ; Bulletin No. 
90 (U. S. V. Joseph Zittel) : Bulletin No. 106 (U. S. v. Rose Pastor 
Stokes); Bulletin No. 108 (U. S. v. Gustave Taubert) ; Bulletin No. 
109 (U. S. V. Emiel Herman); Bulletin No. 112 (U. S. v. Dick Wind- 
mueller) ; Bulletin No, 120 (U. S. v. J. I. Graham) ; Bulletin No. 122 
(U. S. V. Amos Hitchcock). 

In the Second Circuit, in Masses Pub. Co. v. Patten, 246 Fed. 38, 
158 C. C. A. 250, L. R. A. 1918C, 79, in the Third Circuit in United 

States V. Krafft, 249 Fed. 919, C. C. A. , in the Fourth Circuit 

in Kirchner v. United States, Bulletin of Department of Justice No. 
174, in the Eighth Circuit in O'Hare v. United States, 253 Fed. 538, 

C. C. A. , and in Doe v. United States, 253 Fed. 903-906, 

C. C. A. , the Circuit Courts of Appeals in thèse circuits affirm 

judgments where the objections were of the same character hère pre- 
sented. 

[4] It is contended that the court was in error in overruling de- 
fendant's motion in arrest of judgment on the ground that the indict- 
ment failed to allège the intended recruiting or enlistment in the mil- 
itary or naval forces of the United States of William Mitchell or 
Luther Davis, and for the further reason that the indictment failed 
to charge défendant with knowledge or notice of their intended en- 
listment or recruiting in such service. That statute does not require 
such allégations in the indictment or such proof as éléments of its vio- 
lation. The indictment follows the words of the statute with such 
statement of facts and circumstances as sufficiently identify the acts 
charged as an' offense against the défendant. This is ail that is re- 
quired. 

The refusai of the court to grant a new trial is an objection, as has 
been repeatedly stated, that can only be made in this court as a ground 
for reversai vi'hen there was no évidence to support the verdict. There 
is no such ground for reversai in this case. 

The judgment of the court is affirmed. 
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BURGESS SULPHITB FIBRE 00. T. GAGNE. 

(Circuit Court of Appeals, Mrst Circuit. February 12, 1019.) 

No. 136a. 

1. Mastek and Servant <Ss=>150(5) — Injukt to Servant — Unsafb Place to 

Work. 

The use by a manufacturlng company of reniovable steps leading down 
to the floor of a boiler rooni froin an outer door, witliout warning to 
employés ttiat they were removable and were frequently removed for 
cleaning tlie floor, heïâ négligence, which reudered it liable for injury to 
an employé who unknowingly stepped through the door when they were 
not in place. 

2. Master and Servant <g=201(7)^lNJURY to Servant — Négligence of Fel- 

Low Servant. 

That négligence of a fellow servant may hâve contributed to injury 
of an employé does not relieve the master from liabillty for his own 
négligence, whicli v»'as the primary cause. 

3. Master and Servant ®=5291(1) — Injury to Servant — Instr>uctions. 

Instmctions in an action for injury to a servant held not erroneous, 
in View of the évidence. 

In Error to the District Court of the United States for the Dis- 
trict of New Hampshire; Edgar Aldrich, Judge. 

Action at lavir by George H. Gagne against the Burgess Sulphite 
Eibre Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

George F. Morris, of Lancaster, N. H. (Sullivan & Daley, of Ber- 
lin, N. H., and Drew, Shurtleff, Morris & Oakes, of Lancaster, N. 
H., on the brief), for plaintifï in error. 

Alexander Murchie, of Concord, N. H. (Hollis & Murchie, of Con- 
cord, N. H., on the brief), for défendant in error. 

Before BINGHAM, JOHNSON, and ANDERpON, Circuit 
Judges. 

BINGHAM, Circuit Judge. This is a writ of error from a judg- 
ment recovered by George A. Gagne in the District Court for New^ 
Hampshire against the Burgess Sulphite Fibre Company in an action 
for Personal injuries sustained December 27, 1910, while in the employ 
of that company. The plaintifï is a citizen of New Hampshire and 
the défendant a corporation organized under the laws of the state of 
Maine. 

In its assignments of error the Fibre Company complains that the 
court erred in denying its motion for a directed verdict, in the ad- 
mission of certain testimony, in instructions given to the jury, and in 
refusing a requested instruction. 

At the defendant's request the plaintifï was ordered to specify the 
acts of neglect on which he relied, and in compliance therewith stated : 

"The plaintifC's injury was caused by the absence or insutticiency of certain 
steps and the insufficiency of a certain door leading into the wood boiler 
room from the gangway. The défendant failed to furnish the plaintiff a safe 
place to work and also failed to make reasonable rules and régulations." 

igrsjFor otlier cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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[1] The plaintiflf was employed by the défendant as its chief en- 
gineer and the évidence disclosed that his duties required him to su- 
pervise the opération and repair of ail the engines of the company 
througout its extensive plant ; that among the engines under his 
supervision was a forced draft engine, located in what was known as 
the wood boiler room ; and that it was while he was on his way to this 
engine that he was injured. The direct route for him to reach this 
engine was through a passageway between the boiler room building 
and the time office building, leading to a gangway or loading platform, 
and thence through a door and down some steps into the boiler room. 
He was entering this door at the time he was injured. It was a door 
commonly used by the employés of the company for entering and leav- 
ing the boiler room. It was a bhnd door---that is, it had no window 
in it — and swung inwardly. It was rigged with a pulley attachment 
carrying a heavy weight to keep it closed. From the threshold of the 
door to the floor of the boiler room was a drop of 18 to 24 inches, and 
wooden steps with two risers had been placed there. They were un- 
secured, and at the time of the accident had been removed. When 
the plaintiff undertook to enter the boiler room, he grasped the handle 
of the door and gave a hard push. At the same time a workman from 
the inside gave the door a pull, causing the plaintiff to enter more quick- 
ly than he had anticipated ; and instead of his foot meeting the steps, 
which had been removed, it struck the floor below. He retained his, 
grasp on the handle without falling, but was swung around in such 
a manner as to wrench his leg and back and displace his sacro-iliac 
joint, causing a severe injury. The plaintiff did not know that the 
steps had been removed, or that they were so constructed that they 
might be removed. Although they were fairly heavy steps, they were 
not fastened, and were often removed on Sundays for the purpose 
of taking out ashes that accumulated on the floor of the boiler room 
around the steps ; but plaintiff did not know this. The accident oc- 
curred on Tuesday. The preceding day the mill was not in opération, 
as it was set apart for celebrating Christmas. 

In view of the state of the proof, we think the jury might properly 
find that the défendant was at fault in failing to provide permanent 
steps, or, in case they were to be removed, in failing to establish rea- 
sonable régulations for the saf ety of its employés ; that the plaintiff 
was without fault and did not assume the risk; and that the causé 
of his injury was the defendant's failure in the particulars above men- 
tioned. 

[2] The défendant complains that the court erred in refusing to 
give the following instruction to the jury as to the removal of the 
steps : 

"If you flnd it was removed by the négligence of a fellow servant, and 
by tbat I uieau any employé of the défendant, the plaintiff cannot recover." 

This request was properly refused for the reason that it assumed 
that the évidence did not warrant the jury in finding the défendant 
at fault, even though the steps had been removed through the négli- 
gence of a fellow servant. The fact that négligence of a fellow serv- 
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ant may hâve contributed to cause the accident would not excuse the 
faûlt of the défendant (Matthews v. Clough, 70 N. H. 600, 49 Atl. 
637; Vaisbord v. Mfg. Co., 74 N. H. 470, 473, 69 Atl. 520); and, 
there being évidence from which the jury could find that the défend- 
ant was négligent, the request could not properly hâve been given. 

[3] The défendant also contends that the court erred in charging 
the jury as follows : 

"If you corne to the question in respect to the planli steps, the first question 
that would naturally arlse would be whether the plaintiff under the cir- 
cumstances was In the exercise of due eare. I do not think you wlll hâve mueh 
trouble on that phase of the case, because the plaintiff himself says that he 
had never seen the steps out of place, that he was going along in the usual way, 
acting upon the Idea that the situation was safe, and that as he opened tho 
door, soœebody pulled on the other side at the same tiine and that he stepped 
down and fell, because there was no step on which his foot would rest and 
hold his weight. While I am not golng to say that you should find that ques- 
tion of fact one way or another, there is no substantial controversy about It 
and you probably wlll hâve no difticulty in finding that he was in the exercise 
of reasonable care If the situation was as lie explained it. If you should 
flnd — and I leave it to you to find whether he was in the exercise of due 
care as he approached this door — then the question wlll be, Was the step 
there?" 

The ground of exception to this portion of the change was that it 
did not leave open the question whether any one pulled the door from 
the inside at the time the plaintiff entered and whether in conséquence 
of that he fell without seeing where he was going. To meet defend- 
ant's objection in this respect, the court further charged the jury as 
follows : 

"Counsel for the défendant thinks that I stated his contention incorrectly lu 
respect to the plaintiff's caré. He thinks that 1 did not state his position 
correctly in saylng that there was no substantial contention that the plain- 
tiff was careless; I did not intend to say that. I meant to say that upon the 
évidence you would probably not be troubled much upon" that question, pro- 
vlded the story of the plaintiff as to his approach was accepted as the cor- 
rect one, and that is ail the évidence theré Is on that branch of the case, and 
I think that is what I did say, but Mr. Morris thinks that I sald that there 
was no substantial contention against thàt. He says that he does contend, 
and argues that the plaintiff was careless, in the flrst place, that the plain- 
tiff did not fall as he sald he did, and if he did f ail that he was careless lu 
not looklng, and even if the steps were not there that due care required that 
he should hâve looked before opening the door and stepping ; so I leave the 
question with you to détermine it." 

To the latter statement of the court the défendant also excepted, 
on the ground he had there told the jury that ail the évidence there 
was on this branch of the case was, what the plaintiff had stated. We 
think that the first instruction complained of , if erroneous in any 
respect, was fuUy taken care of when the court later told the jury that 
the défendant did contend that the plaintiff was careless and pointed 
out the particulars wherein it so contended. Although the court com- 
mented upon the weight of the évidence bearing upon the question of 
contributory négligence, he nevertheless expressly left it for the jury 
to say whether the plaintiff was in the exercise of due care as he ap- 
proached the door ; and we do not think that they were misled when, 
in undertaking to explain his previous charge, he said : 
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"I meant to say that upon tlie évidence you would probably not be troubled 
mucli upoQ that question [tlie plaintitï's care], provided the story of tlie plain- 
tiff as to liis approach was accepted as the correct one, and ttiat is ail the 
évidence there is ou that braiich of the case." 

For the jury heard ail the évidence and the only direct évidence 
bearing upon the question of his approach to the door came from the 
plaintiff. 

As bearing upon his conduct after the accident, the plaintiff was 
asked the f ollowing questions ; 

*'Q. What did Dr. Abbott do for you? A. Took an X-ray; took the band- 
age ofl! first, and then took an X-ray. Q. X-ray of what, your leg? A. Yes. 
Q. Then what did he do? A. He said there was nothing doing; keep quiet. 
He said you cim go back home. Q. What did Dr. Abbott advise you to do, 
Mr. Gagne? (Exception.) A. He told me he could do nothing for me. The 
only thlng for me to do was to keep quiet until your leg get well. (Exception 
to refusai to strike out the answer.) Q. What did you do after being se ad- 
vised by Dr. Abbott? A. I came back to Berlin, N. H., home. Q. Did Dr. 
Marcou treat you then? A. Tes; I stayed in the house for a few days, and 
then I went back to see Dr. Marcou. I stayed home a few days, and then 
went back again to see Dr. Marcou. Q. And under Dr, Marcou's advlce what 
did you do? A. Dr. Marcou advlsed me to keep quiet. (Exception.) Q. W^hat 
did Dr. Marcou advise you to do? A. Dr. Marcou said keep away from the 
mill, don't work ; you hâve got to keep quiet, or else your leg will never be 
well. (Exception.)" 

The court instructed the jury that this testimony was not to be 
accepted by them as évidence of the nature of the plaintiff's injury; 
that it was only admitted for the purpose of showing that the course 
of action he took after the accident was under the advice of a phy- 
sician. It is évident that the witness was illiterate, and that coun- 
sel were undertaking to hâve him state whether what he did after he 
was injured was in pursuance of and reliance upon the advice of a 
physician. If the answers are capable of a diflferent interprétation, 
we think the jury could not hâve so understood them, especially after 
having been specifically instructed by the court as above stated. The 
presumption is that they foUowed the instructions. 

The judgment of the District Court is affirmed, with costs in this 
court to the défendant in error. 
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NOOTS V. PETERSON et al. 

(Circuit Court of Appeals, Ninth Circuit. February 10, 1919.) 

No. t,213. 

1. Shipping ©=25 — Bill of S.^ijî — Oontract for Building Ship. 

Where the contraet for the building of a ship provided that the vessel 
and ail materials therein should be the property of the purchaser at ail 
stages of construction, a bill of sale executed to him by the buUders after 
completlon was without considération or effect. 

(grrsFor other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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2. SlIIPPING <^=>26 — ^CONTRACT FOR BUILDING SlIIP DeLAT IN DELIVEKT 

"FOBCE MAJEUBB." 

Delay in dellvery o£ a ship by the builder, eaused by the breaking of 
the ways when she was launched, held not due to "force majeure," as 
defined and excei:)ted by the contract. 

3. Shipping ©=526 — Construction of Sitip — Contbact for Building Snip 

"And Deliveby." 

In a contract for building of a ship, provlding for liquldated damages 
for delay in delivery "unless by causes wlthin the terms of this con- 
tract and delivery of the englues by" the buUders thereof, the words 
"and delivery" cannot be coiistrued to mean "or nondellvery," so as to 
bring that cause wlthin the exception. 

In Error and Cross-Error to the District Court of the United States 
for the Northern Division of the Western District of Washington; 
Edward E. Cushman, Judge. I 

Action at law by G. Noots against Andrew Peterson, the Aberdeen 
Shipbuilding Company, and the Seattle National Bank. From the 
judgment, défendants Peterson and the Aberdeen Shipbuilding Com- 
pany bring error, and plaintiff assigns cross-error. Affirmed. 

The plaintliïs in error were défendants to the action, which was brought 
upon a contract entered Into November 25, 1916, between Peterson, who was 
a shipbullder of A,berdeen, state of Washington, by which he agreed to build a 
twln-screw schooner for the plaintiff Noots, according to certain plans and 
spécifications and subject to certain specitied conditions. In the contract 
Peterson was designated as builder, and Noots as purehaser. It provlded 
that the builder should procure a surety bond in the sum of $18,i5O0, condi- 
tlohed.for the faithful performance of ail of the terras and obligations of the 
contract, and, being unable to give the bond, it was agreed between the parties 
that $10,800 should be retained out of the initial payinent due the builder, 
and $7,620 should be retained out of the second payment due him under the 
contract, which inoneys should be and were deposlted with the Seattle Nation- 
al Bank in lieu of the bond, and an escrow mémorandum entered into re- 
clting that the bank should hold the same as security to the purehaser for 
the faithful performance of the contract on the part of the builder, and 
that "ninety days after the completion of said vessel, which completion 
shall be evidenced by and only by the certificate of the Bureau Veritas, the 
said banlc shall pay said sum of $18,500 to said Andrew Peterson, unless be- 
fore that time the purehaser shall hâve commenced in the proper court an 
action asserting a claim for damages for some breach of said construction 
contract by the builder, and given notice to the bank of such suit, in which 
event the bank shall still retain said sum to be disposed of In accordance 
with the outcome of such suit." That money Is still on deposit with the bank, 
for which reason it was made a party to the action. 

By the terms of the contract the vessel was to be delivered July 15, 1917, 
and in the event of the failure to deliver it on that day, it was provlded that 
the builder should pay to the purehaser $100 a day as liquidated damages, 
unless the delay was excused under the terms of the contract. The vessel 
was not delivered to the purehaser until January 11, 1918. Prior to the 
making of the contract, Noots had entered into a contract with J. H. Hansen 
Company for the purchase of the engines for the vessel, to be delivered by 
that Company June 7, 1917, and had paid on account thereof to the Hansen 
Company $9,120, which contract Noots, at the time of entering into the con- 
tract with Peterson on November 25, 1916, had asslgned to Peterson, who 
agreed to make the balance of the payments to the Hansen Company for the 
engines. Subsequently Peterson asslgned the construction contract to the 
défendant Aberdeen Shipbuilding Company, a corporation organized by hlm, 
which corporation finlshed and delivered the ves.sel. The action was brought 
against both Peterson and the shipbuilding company to recover liquldated 

(gssFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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damages at the rate of SflOO per day for the 179 days' delay in the dellvery of 
the ship and against the Seattle National Bank, the escrow holder, against 
■which the plaintifE asked a direction that it pay the amount held by it in 
escrow. 

The bank flled an answer, admitting its possession of the money under the 
escrow agreement, and it was agreed between the litlgant parties that the 
court should tix in its judgment the liability of the banlc between tliem. 

The answer of the défendants Peterson and Aberdeen Shipbuilding Com- 
pany admitted the exécution of the construction contract, as well as the 
date of the delivery of the vessel, but denied that the delay in such delivery 
was without excuse, or that it was due to their négligence. In addition they 
set up three affirmative défenses, the flrst of which alleged that, some time 
prior to the delivery of the vessel, the plalntifC notifled the défendant shi'ii- 
bullding Company that he would not accept delivery of the vessel and pay 
the last installment of its purchase priée unless, among other things, it ex- 
ecuted to the plaintiff a bill of sale of the vessel; that on the llth day of 
January, 1918, the shipbuilding company delivered to the plaintiff a bill of 
sale of it in considération of its acceptance by the plaintifC in complète ful- 
fillment and discharge of ail the ternis and conditions of the construction 
contract, and that the plaintifC on that day accepted both the bill of sale and 
the schooner itself. 

The second affirmative défense alleged that the engines were not delivered 
by the Hansen Company as provided by its contract with the plaintifC until 
August 18, 1917, by reason of which the défendants could not dellver the 
vessel to the plaintifC until the expiration of il reusonable time thereafter ; 
that on July 12, 1917, there was a strike and Industrial disturbance in the 
yard of the défendant shipbuilding company, of which the plaintiff was duly 
notifled, and that such disturbance delayed the delivery of the vessel for a 
period of 20 days. It further alleged that on August 1, 1917, a second strike 
and industrial disturbance occurred, of which the plaintiff was duly notifled, 
and that by reason of that disturbance delivery of the vessel was delayed for 
a period of 60 days. 

The third afiirmative défense alleged that the défendants attempted to 
launch the vessel September 20, 1917, in the présence of the duly authorized 
agent of the plaintiff, but that the launching ways broke, without fault on 
the part of the défendants, and that by reason of such accident the vessel 
was not actually launched until September 28, 1917, and that due to that 
accident the vessel was damaged and partially destriiyed, within the meaning 
and intent of paragraph 4 of the construction contract, and that it was 
necessary to take the vessel to I*ortland, Or., for the purpose of drydocking 
and repairing it; that the vessel was insured against damage by launching or 
accident during the process of construction, as provided insaid paragraph 
4 of the construction contract; that after such launching accident the de- 
fendants diligently prosecuted the reconstruction and repairing of the vessel : 
and that the delay in its delivery was unavoidable and without fault on the 
part of the défendants. 

After triiil a verdict was returned In favor of the plaintiff for the sum 
of $7,100, upon which judgment was entered in that sum, with costs, and 
by which the défendant bank was directed to pay that amount to the plaintiff 
and the remainder of the escrow money to the défendant Aberdeen Ship- 
building Company. 

The case is brought hère upon writ of error. 

James Kiefer, of Seattle, Wash., for plaintiff. 

Bridges & Bruener, of Aberdeen, Wash., for défendants. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). [1] The 
court below by its rulings eliminated from the case the bill of sale of 
the vessel, its récitals and efïect — denying requested instructions of 
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the plaîntiffs in error in relation thereto. The court also dîrected the 
jury to disregard everything regarding the launching accident and to 
confine their considération to the facts regarding the delay in the de- 
livery of the vessel and the causes thereof. 

The action of the court respecting the bill of sale and the launching 
accident were excepted to by the défendants and hâve been duly as- 
signed as error. In so far as concerns the former, the argument of 
the plaintiffs in error is that the construction contract did not require 
of them such an instrument, but that the plaintiff, having demanded 
and accepted it, is bound by ail of the terms and conditions thereof. 
The record shows that the bill of sale was signed and acknowledged 
on behalf of the shipbuilding company January 10, 1918, and that on 
the same day the plaintiff, through his duly appointed agent, delivered 
to the défendants this communication : 

"Seattle, Washington, Jan. 10, 1918. 
"To Andrew l'eterson and to Aberdeen Shipbuilding Company, Successor to 
Andrew Peterson, Aberdeen, Wash. — Gentlemen : 

"The undersigned, purchaser under that certain contract made November 
25, 1916, between Andrew Peterson and the undersigned purchaser for the 
construction of one twin-serew wooden auxiliary schooner, hereby tenders 
to î'ou payment of the sum of 8!37,0OO, belng the final balance due on sald 
vessel, and offers to take possession of her; and you are hereby hotifled that 
by so doing the undersigned does not waive, but expressly insista upon, hls 
right to clalin the liquidated damages of $100 per day in accordance with 
paragraph 13 of sald contract, and the undersigned hereby glves you notice 
that he daims and demands the sum of ?20,8ô9.S0 for liauldated damages for 
delay of 179 days in the dellvery of said vessel heyond the 15th day of July, 
1917, in accordance with said paragraph 13 of said contract; and this pay- 
ment is made wlthout waiver of or préjudice to said claim, and which payment 
is made under and in pursuance of paragraph 12 of sald contract. 

"G. Noots, 
"By Ch. Jolivet, His Agent." 

The bill of sale which accompanied the delivery of the vessel is as 
f ollows : 

"Know ail men by thèse présents, that Aberdeen Shipbuilding Company, a 
corporation of Aberdeen, Washington, hereinafter called the grantor, for and 
In considération of the sum of one ($1.00) dollar, lawful money of the 
United States of America, the receipt whereof is hereby acknowledged, and 
in considération of the acceptance of this instrument by G. Noots, represented 
by Oh. Jolivet, hereinafter called the grantee, in complète fulfillment, satis- 
faction, aud discharge of ail the terms and conditions, on the part of the 
builder to be performed, of that certain contract made on the 25th day of 
November, A. D. 1916, by aud between Andrew Peterson, shipbuilder, of Aber- 
deen, Washington, aud G. Noots, represented by Chas. Jolivet, for the con- 
struction of one twin-screw wooden auxiliary schoonei', which cçntract was 
by the said Andrew Peterson duly asslgned to Aberdeen Shipbuilding Com- 
pany, a corporation, does herewith grant, bargain, sell, transfer, and set 
over unto the said grantee ail Its right, title, clalm, and interest in and to that 
certain one twùi-screw wooden auxiliary schooner designated as 'Suzanne,' 
now lying in the waters of Grays Harbor, in the county of Grays Harbor, 
State of Washington, together with ail tackle, apparel, fumiture, and equip- 
ment of said vessel. The said grantor does hereby covenant to and with the 
said grantee that sald vessel is free from ail liens and incumbrances, and 
that ail bllls for labor and materialS which hâve gone into and hâve been 
made a part of sald vessel hâve been duly and fully paid. The sald grantee 
by the acceptance of this instrument does take possession of said vessel in 
accordance with the purport of this instrument." 
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The contention of the plaintiffs in error is that the recitation in the 
bill of sale, that it was accepted "in complète f ulfiUment, satisfaction, 
and discharge of ail the terms and conditions" of the construction con- 
tract to be performed by the builder, operated to defeat any. recovery 
by the purchaser for delay in the delivery of the vessel. We think 
a sufficient answer to the contention is that by the seventh clause of 
the construction contract it was expressly agreed : 

"That said sehooner shall at ail times be the property of the purchaser In 
ail stages of construotion and that ail niaterial purcliased and delivered In 
the yard for it or appropriated to the construction of It shall become the 
property of the purchaser by such delivery and appropriation, subject to a 
lien by the builder for any unpaid installment of the purchase price." 

In view of those provisions of the contract, the payment by the pur- 
chaser of the balance due from him perfected his title to the vessel, 
and the bill of sale was therefore without eflfect^ as well as without 
considération. 

[2] We are also of the opinion that the court below was right in 
its holding that the breaking of the launching ways was not one of the 
acts the parties to the construction contract provided should oper- 
ate as an extension of the time fixed for the delivery of the vessel. 
That provision is as follows: 

"If prompt delivery of said sehooner is prevented by 'force majeure,' then 
the time for delivery of said sehooner shall be extended correspondingly. The 
term 'force majeure' shall raean acts of God, strlkes, lockouts (reasonably 
justifled) or other industrial disturbances, wari blockades, insurrections, 
épidémies, landslldes, lightnlng, earthquakes, arrest and restraints of rulers 
and people, explosions, Ares, floods, and other like causes. No delay in thé 
delivery of the vessel wiU be justified under the term 'force majeure,' exeepting 
so far as the builder shall hâve notitied the purchaser in writing at the be- 
ginnlng of such delay and the particulars thereof and at the termination 
thereof statlng the duration thereof." 

Waiving the question as to whether the actual knowledge of the 
agent of the purchaser should be held to take the place of the writ- 
ten notice the contract declared should be given by the builder to 
the purchaser, we think the launching accident cannot be properly 
regarded as coming within the words "other like causes," added to 
the specifically described acts declared to operate as an extension of 
the prescribed time of delivery, for the reason that the parties spe- 
cifically provided in the contract for Insurance against any and ail 
damage arising from the launching of the vessel, and specifically 
provided, in effect, that the builder should bear ail charges for such 
Insurance. 

It is f urther contended by the appellants that the delay in the com- 
pletion and delivery of the vessel was due to a delay in the delivery 
of the engines therefor, and that for the latter delay Noots was re- 
sponsible. We do not so understand the contract of the parties. The 
construction contract in its fourteenth subdivision expressly recited 
the fact that Noots, therein designated as "purchaser," had made 
a contract with the builders of the Skandia engine for the engines 
required for the sehooner contracted for, and had paid thereon $9,- 
120, which contract he assigned to Peterson, designated in the con- 
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structîon contract as "builder," the latter assuming the payment o£ 
the balance due for the engines according to the terms of the con- 
tract between Noots and the Hansen Company, and which sum of 
$9,120 was allowed as a part of the $20,000 payment required to be 
made on the signing of the construction contract. 

We find in the latter contract not only no guaranty by Noots of the 
delivery by the Hansen Company of the engines within the time 
specified in the contract between him and that company, but no pro- 
vision even tending to show that any of the parties had any such un- 
derstanding. On the contrary, subdivision 9 of the construction con- 
tract expressly déclares that — 

"The builder shall take from the manufacturer of the Skandia engines the 
usual guaranty as to materlal, workmanship and fuel consumptlon, which 
shall run In favor of the builder and hls assigna. Such guaranty shall be 
by the builder assigned and dellvered to the purchaser." 

The clause just quoted is quite inconsistent with the theory that 
Noots guaranteed the delivery of the engines at any specified time, or 
at ail ; indeed, any more than that he guaranteed the material of which 
they were constructed, or their workmanship or fuel consumption. 

[3] The further contention on the part of the plaintifïs in error that 
they were not made liable for any damage growing out of the nonde- 
livery of the engines within the time specified for such delivery, based 
upon subdivision 13 of the construction contract, is, we think, also 
untenable. That provision is as follows: 

"13. It is agreed between the parties hereto that if said sehooner shall not 
be ready for delivery on July 15, 1917, and shall not be delivered on that date, 
unless by causes within the terms of this contract and delivery of the en- 
gines by the J. H. Hansen Company on the 7th of June, 1917, as deflned by 
their contract, that the builder shall pay and will pay to the purchaser the 
sum of one hundred ($100.00) dollars per day for each and every day that such 
delivery shall be delayed beyond July 15, 1917, or beyond such postponed 
date of delivery as may be flxed by and within the terms of this contract, as 
liquidated damages for the loss of the use of this said sehooner, and if the 
said builder shall dellvér the said sehooner before the 15th day of July, 1917, 
the purchaser will pay to the builder the sum of one hundred ($100.00) dol- 
lars per day for each and every day elapslng between the date of delivery and 
the said July 15, 1917." 

It is insisted that the true and only meaning of the foregoing par- 
agraph is that, if the défendants should fail to deliver the vessel by 
July 15, 1917, they would pay the purchaser $100 for each and every 
day that such delivery should be delayed beyond that specified day, 
unless such f allure was the resuit of some act falling within the terms 
of the construction contract, "or by failure to receive delivery of the 
engines on June 7, 1917." Neither the clause last quoted nor anything 
of like effect is found in the construction contract, and it need hardly 
be said that courts hâve no authority to make contracts for parties. 
The agreement of thèse parties was that the delivery of the vessel 
July 15, 1917, might be excused and the time extended "by causes 
within the terms of this contract and delivery of the engines by the 
J. H. Hansen Company on the 7th of June, 1917, as defined by their 
contract." The words "and delivery" in the clause last quoted may 
hâve been intended for "nondelivery," in which event provision would 
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have been made for the contingency of delay in the delivery of the 
engines; but the parties themselves did not so déclare, and we do not 
think the court has the power to make, by construction, that contract 
for them. 

The points made on behalf of the cross-plaintifif in error have been 
carefully considered, and we are of the opinion that they are without 
substantial merit. 

The judgment is afïirmed. 
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SAME V. WASSON et al. 

(Circuit Court of Appeals, Ninth Circuit. January 6, 1019.) 

Nos. 3203, 3204. 

1. Waters and Water Courses (S=17i>(6) — Ovp:rflow — Action for Damages. 

Evidence Ueld to warrant submission to jury of question whetlier water 
whiclr injured plaintifC's lands wliere obstructed by défendant'» railroad 
embankment was from a natural watercourse or merely surface water. 

2. WaïEBS and WiATEB COURSES i®=>38 — WlIAT CONSTITUTES "AVaTER COURSE." 

The facts that water flowing down a channel cornes from melting snow, 
and that there is a flow for only a few months in the siJrlng, do not neces- 
sarily talie away tlie cliaracter or éléments of a "water course," where 
there is a well-defined and accustomed cliannel. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Water Course.] 

In Error to the District Court of the United States for the South- 
ern Division of the Eastern District of Washington; Frank H. Rud- 
kin, Judge. 

Actions at law by Preston Royer and by W. J. Wasson and Mabel 
Wasson against the Oregon- Washington Railroad & Navigation Com- 
pany. Judgments for plaintififs, and défendant brings error. Affirmed. 

A. C. Spencer and C. E. Cochran, both of Portiand, Or. (James E. 
Fenton, of Portiand, Or., of counsel), for plaintiff in error. 

M. A. Langhorne, E. M. Hayden, and F. D. Metzger, ail of Tacoma, 
Wash., and Lon Boyle, of Prosser, Wash., for défendants in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Thèse were actions by landownérs, plain- 
tiffs below, against the railroad company, défendant below, to recover 
damages for injuries to property resulting, as alleged, from an over- 
flow of the lands of the plaintiffs, caused by the construction of an em- 
bankment by the railroad company over and across an alleged w^ater 
course known as Spring creek, and by placing in the alleged bed or 
channel of the alleged creek a pipe or drain which vi^as insufficient to 
carry off the waters that flowed down through the creek at certain 
seasons of the year. The railroad company denied ail damage, and, 
after trial to a jury, verdicts and judgments were in favor of plaintiffs, 
and the railroad company sued out writs of error. As the two cases 

^z^For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
255 F.— 56 
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were tried togethef, and présent the same légal questions, they may be 
conveniently considered in one opinion. 

[1] The contention of the railroad company, as embodied in a re- 
quest for an instruction, is that the only justifiable conclusion from the 
évidence is that whàt the plaintiff below called the channel of Spring 
creek is nothing mofe than a drain for surface water resulting from 
melting snow in the drainage area above the lands affected, and that, 
except from the waters of such melting snow, Spring creek in its chan- 
nel carries no water, and is dry for 11 months of the year, and that 
as a légal conséquence the surface water became a "common enemy," 
against the flowage of which the landowner was obHged to défend him- 
self. But the District Court declined to sustain such a position, and 
submitted the case to the jui-y upon the theory that Spring creek is a 
natural water course, and that the railroad company was bound to con- 
struct a culvert or to make other adéquate provision to permit the 
passage of the waters flowing down at times of ail ordinary freshets, 
but was not bound to anticipate or provide against unprecedented or 
unexpected floods. To test the ruling of the court, it becomes neces- 
sary to get a clear understanding of the physical situation. 

At the time of the damage to the property of the plaintiffs below, 
the railroad ran westerly between Walla Walla and North Yakima, 
Wash., over and across a part of the land of the plaintifï Wasson 
and north of and neàr the land of the plaintifï Royer. 

Spring creek, bas its origin in the Rattlesnake Hills, some 15 or 16 
miles northwest from the lands of the plaintiffs. The upper limits of 
the head are in sections 25, 11, and 24; the creek runs generally south- 
easterly at the head, and bears southwesterly for 3 or 4 miles, then 
southeasterly for about 2 miles into the Yakima river. The gênerai 
lay of the land from where Spring creek has its origin is rolling, but 
the creek is in a canyon for 14 or 15 miles, and until à short distance 
from the railroad right of way, where the ground spreads out flat; the 
point at which the creek begins to widen being about the north line of 
the southeast quarter of the southeast quarter of section 20. Up to 
that point the channel, though irregular in width and depth, is well 
defined, and drains 20,000 or 25,000 acres ; the water coming down 
from various guiches into the Spring creek gulch. Thé bed of the 
creek is bridged at several places where the county roads cross it. 

The résident engineer of the railroad company testified that he was 
well acquainted with the immédiate country involved, and had pre- 
scribed the size of the culvert which was put in, and believed that a 
48-inch diameter was sufficient to carry ofï the "normal flow of sur- 
face water that came down." He said that from the county road south 
of Starkey's place, which is in the southeast quarter of the southeast 
quarter of section 20, and in the course of Spring creek, there was 
a small rock dam, in addition to several other small obstructions in the 
channel above the Sunnyside dam, which was approximately 40 feet 
high ; tliat af ter the water passed over the wasteway it came down in 
such volume "that the original channel was so small as to be unable 
to carry the water, and it overflowed and spread out over the land, 
forming two channels in Mr. Starkey's field, one marked on the map 
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(which was introduced in évidence) 'original channel,' and the other 
'overflow channel.' " He described the water as passing on down to 
the next 40 below, which would be the southeast quarter of the south- 
east quarter of section 20, and said that "the channels came together 
again as a main channel, with the exception of the water spreading out 
to a considérable extent on the ground," that the water overflowed the 
greater part of the Starkey land, running entirely out of the channel, 
and then, as it flowed to the south line of section 20, it struck the 
other dam, which had been put in north of the county road, and again 
spread out. 

The fall from the source of the creek to where it crosses the rail- 
road right of way is something over 2,000 feet. The only outlet from 
the Valley is under the railroad tracks. The water which is caused by 
snow melting in the hills only flows during the spring. The amount 
of snow during a season varies from nothing to 18 inches. During 
seasons when the snow melts gradually, and there is no frost in the 
ground, the water is absorbed, and there is none in the creek, and when 
the ground is frozen, and the snow in the hills is melted by a chinook 
wind, there is water in the creek. 

At the point where Spring creek runs under the right of way of the 
railroad company there has been a fàll on each side of the creek, 6 
to 8 feet deep. The fill extends from the creek about 600 feet east 
of the county road in section 28, where it passes from an embankment 
to a slight eut. The drain under the railroad track and within the 
right of way consisted of one 48-inch corrugated métal culvert, which 
was about 4 feet below the top of the track. When this culvert was 
put in, the engineer inquired of the résidents then thereabouts as tO" 
the usual flowage of water down Spring creek, and also examined the 
land toward the foot of the Rattlesnake Hills, and estimated the flow- 
age to be about 20 second feet. 

About January 20, 1916, there were from 12 to 16 inches of snow. 
There was not much snow on the level lands, except where drifted 
into dépressions, but in the hills there was a great deal. The ground 
was frozen, and the snow did not melt until the chinook wind com- 
menced on January 20th, blowing only during the daytime, and lasting 
until January 23d. The snow melted very rapidly, causing a sudden 
rush of waters, which, when they arrived at the embankment of the 
railroad, destroyed the roadbed for a great distance, broke through 
a stretch of railroad track, went over the ties, and washed a deep hole 
through the railroad into the lands of plaintiffs. 

On January 23d there was an additional snowfall of about 15 inches, 
and the channel of Spring creek was practically drifted fuU of snow. 
A second chinook wind came and partly melted the snow, and the 
snow and water together started to flow down ; the snow congealing 
at the railroad track and forcing the water to spread. The results of 
the storms were overflows caused by the railroad embankment. 

We think that the court was right in holding that under the facts 
Spring creek was a natural water course. The water which flowed 
through it came from snow melting in high hills, and for several miles 
flowed naturally through a well-defined channel between banks, down 
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to the point just above plaintifïs' lands, where dams or like artificial 
obstructions checked the course of the waters, and thus caused them 
to overflovv their accustomed channel and to spread out, in part, into 
another channel, and to overflow the lands northwest of plaintifïs' 
lands, only, however, to flow together again in a single main channel, 
before re^^ching the railroad cul vert, and thence to flow naturally to 
the Yakima river. 

[2] The facts that the water which went down the, channel' came 
from melting snow, and that there was a flow for but a few months 
in the spring, do not necessarily take away the characteristics or élé- 
ments of a water course. In Reynolds v. McArthur, 27 U. S. (2 Pet.) 
417, '7 L. Ed. 470, the Suprême Court recognized that a stream could 
acquirc the name of a river in the channel of which at some seasons 
no water flows. In Borman v. Blackmon, 60 Or. 304, 118 Pac. 848, 
the court held that a stream fed by melting snows, which at regular 
seasons descends through long, deep gullies upon lands below, and 
on its onward flow carves out a distinct and well-defined channel, 
"which even to the casual glance bears the unmistakable impress of 
the fréquent action of running water, and through which it has flowed 
from time immémorial," is a water course. Justice Burnett, for the 
court, in applying thèse éléments, said : 

"After the stream has dried up, we can go npon the ground and say, 'Hère 
it flowed ; hère' Is the tracU of the water ; in this course the stream habitually 
runs.' This happens on the watershed In question, not from a cloudburst, but 
occurs every spring from; the descent of the melted snow. The water of ail 
streàms is derived, directly or indlreetly", from surface water wMeh falls, in 
the beginning, from the clouds; but, whenever in its joumey to the sea it 
flows in one continuous, well-marlced channel, it becomes a water course, pro- 
vided this regularly recurs at every returning season." 

In Jaquez Ditch Co. et al. v. Garcia et al., 17 N. M. 160, 124 Pac. 
891, the court quoted with approval from Harrington v. Demaris, 46 
Or. 111, n Pac. 603, 82 Pac. 14, 1 L. R. A. (N. S.) 756, where it 
was held that a stream does not cease to be a water course, and be- 
come mère surface water, because at a certain point it spreads over a 
level meadow several rods in width, and flows for a distance without 
deilned banks, before flowing again in a definite channel. In that case, 
after a careful review of niany cases, it was held that where surface 
water in a région of bluffs seeks outlet through a gorge or ravine dur- 
ing the rainy season, and by its flow takes a definite and natural chan- 
nel, and has always done so from time immémorial, such accustomed 
channel through which the water flows has the éléments of a natural 
water Course, although the flow of the water is not continuous and 
the size of the stream is small. 

Walker v. New Mexico & Southern Pacific R. Co., 165 U. S. 593, 
17 Sup. Ct. 421, 41 L,. Ed. 837, cited by plaintifif in error herein, is 
referred to as seeming to be in conflict with the rule applied by the 
court ; but it is pointed out that in the Walker Case the obstruction or 
embankment complained of was 4 miles from the mouths of the ar- 
royo, and that the water after leaving the arroyo, spread out and be- 
came surface or flood water. 
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In Kroeger v. Twin Buttes R. Co., 14 Ariz. 269, 127 Pac. 735, Ann. 
Cas. 1914A, 1289, it was held that, where there was surface water 
which passed in its natural course, not over, but by, the plaintiffs' land 
on either side, and where at a point heyond it was intercepted by a 
railroad embankment, the railroad company not having constructed 
culverts capable of letting the water pass through, and there was an 
accumulation of water, which was backed up onto plaintiffs' higher 
land, the railroad company hecame liable. The court aiso referred to 
Walker v. New Mexico & S. P. R. Co., supra, but distinguished that 
case from the one at hand by emphasizing the fact that the Walker 
Case was one where there was surface water flowing from the plain- 
tiffs' lands onto the défendants' lands, whereas in the case for décision 
the water was surface water cast back from off the défendants' lands 
onto the plaintiffs' lands. 

A like distinction is to be applied in our case, where the waters were 
cast from the lands of the railroad company onto the plaintiffs' lands, 
over which they were not accustomed to flow. Of course, the facts of 
each case must be caref ully considered ; but, as bearing more or less 
closely upon the présent questions, we cite Cairo, V. & C. R. Co. v. 
Brevoort (C. C.) 62 Fed. 129, 25 L. R. A. 527; Barnes v. Sabron, 10 
Nev. 217; Quinn v. C, M. & St. P. R. Co., 23 S. D. 126, 120 N. W. 
884, 22 L. R. A. (N. S.) 789 ; Kinney on Irrigation and Water Rights, 
§ 207 : Weil on Water Rights, pp. 354, 355 ; Rohsnagel v. N. P. R. 
Co., 69 Wash. 243, 124 Pac. 900; Noyés v. Cosselman, 29 Wash. 635, 
70 Pac. 61, 92 Am. St. Rep. 937; Dahlgren v. C, M. & St. P. R. Co., 
85 Wash. 395, 148 Pac. 567. 

In Bonthuis v. Great Northern R. Co., 89 Wash. 442, 154 Pac. 789, 
citcd by the plaintiff in error, the facts were very différent from those 
with which we bave to deal herein. The court there decided nothing 
more than that recovery for obstructing a stream by negligently al- 
lowing débris to flow down and tO dam the creek at a point opposite 
the intake, and overflowing the lands of plaintiff, could not be had, 
where the plaintiff's évidence as to the accumulation of the dam was 
exceedingly vague. The légal rule that the company had a primary 
right to hurry the outflow of surface waters from its own property 
was held applicable. 

Trigg V. Timmerman, 90 Wash. 678, 156 Pac. 846, L. R. A. 1916F, 
424, also relied upon by plaintiff in error, is to be distinguished, in 
that there the court decided that an upper proprietor could by means 
of drainage ditches conduct and hasten the flow of surface waters nat- 
urally draining into a gully, provided it did not increase the quantity 
of water naturally reaching the lands of a lower proprietor. The facts, 
however, were so unlike those now before us, that the case cannot be 
regarded as fixing a rule to govern the présent case. 

It is further contended by the plaintiff in error that évidence shows 
the railroad culvert was sufficient to pass the usual amount of water 
resulting from melting snow, and that therefore there would be no lia- 
bility for damages to property because of the culvert being insufflcient 
to carry off the waters of an extraordinary and unexpected flood. The 
évidence, however, did not warrant such a conclusion, and the court 
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expressly charged that the first question for the considération of the- 
jury was whether the railroad company made adéquate provision for 
the free passage of ail water which might ordinarily be expected to 
flow through the water course in question. This instruction, when 
considered with the one to which we hâve already referred, wherein 
the court charged that the railroad company was not bound to antici- 
pate or provide against unprecedented or unexpected floods, made the 
îaw plain in respect to the obligation of the railroad company. 

It is said that the complaints in thèse actions were drawn upon the 
theory that the injury sustained by the plaintififs below was the resuit 
of an overflow of surface waters. We are clearly of the opinion, how- 
ever, that under the allégations of the complaint that Spring creek is 
a natural water course, with a natural channel, wherein the waters 
flow in their accustomed way, plaintifïs were entitled to litigate the 
questions of the right of the railroad company to coUect water behind 
its emb'ankment and to discharge it in a concentrated body upon the 
lands of the défendants in error. 

Other points are of minor importance. They hâve been considered,, 
but are not well founded. 

The judgments are affirmçd. 



SHAFFER V. UNITED STATES.* 

(Circuit Court of Apjieals, Ninth Circuit. February 10, 1919.> 

No. 3220. 

1. Akmt and Navt <S=s>40 — Eapionage Aot — Use of Maim. 

It cannot be sald as matter of Iaw that use of the mails by défend- 
ant when the United States was at war in dlstributlng copies of a book itt 
which the author asserted that patriotlsm was murder and the splrit 
of the devll, that the war was wrong and Us prosecutlon a crime, was 
not thelr use for transmission of nonmailable matter willfully Intended 
and calculated to obstruct the reennlting and enllstment service, which 
constituted an offense under Espionagc Act, tlt 12, § 3 (Comp. St. 1918,. 
S 10401c). 

2. War <S=»4 — Espionage Act — Unlawful, Use of Mails. 

Evidence held to sustaln a conviction for use of the mails for trans- 
mission of matter deelared nonmailable by Espionage Act, tit 12 (Comp., 
St. 1918, §i 10401a-10401d). 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Net- 
erer, Judge. 

Criminal prosecution by the United States against Frank Shaflfer. 
Judgment of conviction, and défendant brings errOr. Affirmed. 

The plalntifE in error was convlcted under a count of an Indlctment which 
alli^ed in substance the following: That on March 7, 1918, when the United 
States was at war with the Impérial German Government, the défendant dld 
willfully, knowlngly, unlawfuily, and felonlously use and attempt to use 
the mails and postal service of the United States for the transmission ot^ 
matter deelared to be nonmailable by the act of Congress approved June 15,. 
1917 (40 Stat 230, c. 30, tit. 12 [Oomp. St 1918, §§ 10401a-104«ld]), in this : 

$;=>For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
•Rehearlng denied June 2, 1919. 
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That he did then and there willfully, knowlngly, unlawfuUy, and felonlously 
deposit and cause to be deposited in the post office of the United States at 
Èverett, Wash., an enveîope bearing the address of "H. H. Bettinger, Granité 
Falls, Washington," and containing a book and publication containing mat- 
ter advocating and urging treason and forclble résistance to the act of Congress 
approved May 18, 1917 (40 Stat. 76, c. 15 [Oomp. St. §§ 2044a-2044k]), and 
urging and attenipting willfully to cause insubordination, dlsloyalty, mutiny, 
and refusai of duty in the mllitary and naval forces of the United States, and 
urging and attempting willfully ta obstruet recruitlug and enlistmeut in the 
service of the United States, to the injury of sald service and of the United 
States, which said book was ontitled "The Flnished Mystery," pages 247 to 
253 whereof are particularly filled with treasonable, disloyal, and seditious 
utterances, among other things setting forth the foUowlng: 

"Standing opposite to thèse Satan has placed three great untruths, human 
immortality, the Anti-Christ, and a certain delusion which is best described by 
the Word patriotism, but which is in reality murder, the spirit of the very 
devil. It is this last and crowning feature of Satan's work that is mentioned 
iirst. * * • If you say it is a war of défense against wanton and intolér- 
able aggression, I mnst reply that every blow whleh we bave endured has 
been primarily a blow directed, not against ourselves, but against England, 
and that it has yet to be proved that Gerniany has any intention or désire 
of attacking us. * * * The war itself is wrong. Its prosecution will be 
a crime. There is not a question raised, an issue involved, a cause at 
stake, which is worth the life of one blue-jacket on the sea or one khaki- 
coat in the trenches." 

William R. Bell, of Seattle, Wash., for plaintiflf in errer. 

Robert C. Saunders, U. S. Atty., Clarence L. Reames, Sp. Asst. 
Atty. Gen., and Hinman D. Folsom, Jr., Attorney for Department of 
Justice, ail of Seattle, Wash., for the United States. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). Error 
is assigned to the refusai of the court to instruct the jury to return 
<L verdict in favor of the défendant. That assignment présents two 
questions: First, does the book constitute nonmailable matter, within 
the définition of the act of Congress approved June 15, 1917? and, 
second, was there absence of évidence to show that the plaintiff in er- 
ror used or attempted to use the mails of the United States for the 
transmission of the book? 

[1] The plaintiff in error contends that the publication complained 
•of contains no false statement, but only the opinion of the author of 
the book that patriotism is identical with murder and the spirit of the 
devil, that war is a crime, and the argument that it was yet to be 
proved whether Germany had any intention or désire of attacking the 
United States. It is true that disapproval of war and the advocacy 
of peace are not crimes under the Espionage Act; but the question 
hère is not whether the publication contained expressions only of 
opinion, and not statements of fact, but it is whether the natural and 
probable tendency and effect of the words quoted therefrom are such 
as are calculated to produce the resuit condemned by the statute. 

The act of June 15, 1917, déclares to be nonmailable every letter, 
book, etc., "of any kind in violation of any of the provisions of this 
act." The act mentions, among other things, the willfully causing or 
attempting to cause insurrection, disloyalty, mutiny, or refusai of 
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duty in the military or naval forces, or willfuUy obstructing the re- 
cruiting or enlistment service of the United States. We think it 
should not be said, as a matter of law, that the reasonable and nat- 
ural effect of the language quoted from the publication was not to 
obstruct — that is, not to impede, retard, or render more difficult — the 
recruiting or enlistment service, and thus to injure the service of the 
United States. Printed matter may tend to obstruct the recruiting 
and enlistment service, even if it contains no mention of recruiting 
or enlistment, and no référence to the military service of the United 
States. It is sufficient if the words used and disseminated are adapted 
to produce the resuit condemned by the statute. 

The service may be obstructed by attacking the justice of the cause 
for which the war is waged, and by undermining the spirit of loyalty 
v^rhich inspires men to enlist or to register for conscription in the serv- 
ice of their country. The greatest inspiration for entering into such 
service is patriotism, the love of country. To teach that patriotism is 
murder and the spirit of the devil, and that the war against Germany 
was wrong and its prosecution a crime, is to weaken patriotism and 
the purpose to enlist or to render military service in the war. 

[2] The évidence that the plaintifï in error used, or caused to be 
used, the mails of the United States in the transmission of copies of 
the book, is in substance the f ollowing : 

On March 29, 1918, 124 copies of the book were found concealed 
at his home. He and his wife had been engaged in distributiiig the 
books for 4^ months prior to that date, and in that period she had 
sold and distributed 100 copies, and her husband 25 copies. A num- 
ber of the books were sent by mail. The wrappers of six of the books 
so sent by mail were introduced in évidence. An agent of the Depart- 
ment of Justice testified that the plaintiff in error admitted to him that 
he had written some of the addresses on the books and had directed his 
wife to Write some of them. The books so transmitted in thèse wrap- 
pers were sent C. O. D., and on the wrappers the name of the plaintiff 
in error was marked as the sender. Several were ref used by the per- 
sons to whom they were sent, and were returned by mail to the plain- 
tiff in error. 

The plaintiff in error, testifying on his own behalf, stated that he 
knew that his wife was mailing out the books, and that his name was 
on the return card on the books, because he was the treasurer of the 
association which owned the books, and that the money orders in pay- 
ment for the books were handed to him as such treasurer. Mrs. 
Shaffer testified that she and her husband "were engaged together in 
this common enterprise"; that when books were sent C. O. D., and 
accepted, sometimes the return money would be received by her ; but 
that, when the money came in her husband's name, he would get it. 
Neither she nor her husband testified that the latter had not mailed 
such books. 

This évidence was clearly sufficient to go to the jury on the question 
whether or not the plaintiff in error used the mails in the distribution 
of the book. It shows that he and his wife were jointly engaged in 
the enterprise, and that he authorized her to write the addresses on 
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the wrappers by which the books were sent out by mail, and by which 
the books were returned to him by mail in case they were net accepted 
by the persons to whom they were sent. It tends to show that he 
used the mails, and that, even if he personally mailed none of the 
books, he aided, abetted, and induced the commission of the offense, 
and was therefore a principal under section 332 of the Criminal Code 
(Act March 4, 1909, c. 321, 35 Stat. 1152 [Comp. St. § 10506]). Bur- 
ton V. United States, 142 Fed. 57, 61, 7Z C. C. A. 243; Chambers v. 
United States, 237 Fed. 513, 524, 150 C. C. A. 395. 

It is argued that the évidence fails to show that the plaintiff in error 
committed the act willfully and intentionally. But there is enough in 
the évidence to show the hostile attitude of his mind against the prose- 
cution of the war by the United States, and that the books were in- 
tentionally concealed on his premises. He must be presumed to hâve 
intended the natural and probable conséquences of what he knowingly 
did. The instructions of the court to the jury are not before us, and 
we must assume that the court properly submitted to the jury un- 
der the évidence the question of the intent and purpose of the plaintiff 
in error. 

The judgment is affirmed. 



WILLIAMS V. BOSWELL, U. S. Marshal. 

MILLS V. S AME. 

(Circuit Court of Appeals, Fifth Circuit. Januarj' 31, 1919.) 

Nos. 3281, 3282. 

Ckiminal Law <©=242(4) — Removal of Accused to Other District for Trial 
— Indictment. 

Indictmeiits lield sufficient to charge petitioners witli a consplracy to 
violate the Reed-Joiics Amendment to the Post Ottice Appropriation Bill 
of March 3, 1917 (Comp. St. 1918, §■ 8739a), by the unlavvful transportatioii 
of intoxlcating liquors in interstate commerce, so as to warrant tlieir re- 
movai from Georgla to Florida for trial. 

Appeal from the District Court of the United States for the South- 
ern District of Florida; Rhydon M. Call, Judge. 

Pétitions by J. J. Williams and E. P. Mills for writs of habeas cor- 
pus for discharge from the custody of N. H. Boswell, United States 
Marshal for the Southern District of Florida. From judgments de- 
nying the writs, petitioners appeal. Affirmed. 

The following is the opinion of Call, District Judge: . 

Four persons, A. D. Wright, Oabe Lippman, E. P. Mills, and J. J. Williams, 
each flled his pétition for a writ of habeas corpus secking to be discharged 
from the custody of the marshal of this district. The pétitions in each case 
allège, and the inarshal's returns show, that he holds each of the défendants 
by virtue of comniissioner's commitments for removal to tlie Southern dis- 
trict of (icorgia. 

The p -oofs introduced before the commissioner on the hearing were certified 
copies of indictments found in the Southern district of Georgla, the warrants 
of arrest issued thereon, and the admission of the défendants of their identi- 

©=3For other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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tiesi One indktmeiit is against Wright for alding and abett'liig, a copy of 
whlch is made a part of his pétition. Four Indictnaents are against lilppman, 
one for aiding and abettingand three for cpn^piracy. Six indictments are 
against Mills, three for aiding and abetting alid three for conspiracy. Two 
indictments are against Williams, one for conspiracy and one for àidlng and 
abetting. 

The chafging part of thèse several Indictments, except the names of the 
défendants and dates, are the same. The cases of thèse petitioners may there- 
fore be consldered together, and the décision of one will govern the others. 

The attack made upon ail the indictments Is that no violation of law is 
stated. 

The statute involved In thèse Indictments is the Reed- Jones Amendment to 
the Post Office Appropriation Bill of March 3, 1917, c. 162, 39 Stat. 1069. Thé 
portion applicable reads as follows; 

"Whoever shall order, purchase, or cause intoxicating liquors to be trans- 
ported in Interstate commerce except for sclentific, sacramental, médicinal 
and mechanical purposes, Into any state or territory the laws of whlch state 
or territory, prohibit the manufacture or sale therein of intoxicating liquors 
for beverage purposes, shall be puriished as aforesaid." Comp. St. 1918, S 
8739a. 

Then follows some provisos whlch are not materlal to this investigation. 

There is no question but that thls layi^ was adopted to prevent the viola- 
tion of the prohibition laws of the states and territories through Interstate ship- 
ments of liquor for beverage purposes. Nor can it be questioned, 1 thlnk, that 
an indletment to charge a violation of thls act must by apt words show that the 
liquor shlpped in Interstate commerce was intended for use in the state pro- 
hibitlng the manufacture or sale for beverage purposes. 

It is contended for the petitioners that none of thèse indictments do make 
this charge. The Indletment in the Williams case, taken as an example, Is 
as follows : 

"That heretofore, to wit, on the second day of March, in the year of our 
Lord one thousand nine hundred and eighteen, one J. J. Williams, * * * 
ail late of said division and district, unlawfuUy, knowingly, and feloniously 
did withln sald division and district, and within the jurisdiction of thls court, 
conspire, combine, confederate and agrée together to commit an offense 
against the United States ; that is to say,. to cause intoxicating liquors to be 
transported in Interstate commerce from Jacksonville in the state of Florlda 
to Beaulieu in the county of Chatham, state of Georgia, the laws of whlch 
state of Georgia did prohibit the manufacture and sale therein of intoxicat- 
ing liquors for beverage purposes, sald intoxicating liquors not then and 
there to be transported for sacramental, médicinal, mechanical or sdentlflc 
purposes, as they, the sald conspirators, then and there well knew." 

It is insisted that there Is no charge contained in thèse indictments that 
the liquor agreed to be transported in Interstate commerce was finally des- 
tlned for Beaulieu, but, admltting the truth of the allégation, it mlght still 
be a shipment passing through the dry state to a state allowing the sale and 
manufacture of intoxicating liquors. Thls contention does not seem to me to 
be tenable. It is charged that the conspiracy was to ship liquors from Jack- 
sonville in Florlda, to Beaulieu in Georgia. If the proof should show that 
the agreement was to shlp liquors through Beaulieu to some other point, the 
défendants would be entitled to bave a pereraptory Instruction for acquittai. 
The language used must recelve a reasonable construction, and a construc- 
tion of the language used making it apply to a through shipment would in 
my judgment be unreasonn'le. 

The destination of the suipment would hâve been no more deiinlte had a 
consignée, with hls résident in the prohibition state, been named, than is ex- 
pressed by the language of the indletment. 

It is also insisted that it Is not sufticieut for the Indictment to state that 
said liquors were not to be transported for sacramental, etc., purposes, but that 
the purpose should hâve been stated. The indictment négatives the only légal 
purposes for whlch the liquor could bave been shipped. If shlpped for any 
purpose other than those enumerated in the statute, the shipment is illégal 
and an agreement to do so is a crlmlnal conspiracy. As I understand the 
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argument of counsel, it Is contended that, because tlie act in question was 
intended to prevent the violation of tlie prohibition laws of tlie states tlirougli 
interstate shipments of liquor, tlieretore it is necessary for tlie inûictment to 
-allège tbat tlie liquor so shipped was for beverage purposes, and tlie nega- 
tiviiig of the lawful purposes for which liquor could be shipped into the prohi- 
bition State is not sufiicient. That contention is disposed of by what I bave 
said above. 

What I hâve said above, I think, disposes of the main objections to the 
conspiracy iudlctments. Any minor objections which go to the form of the 
indictment rather than to the substance are to be determined in the court 
where they were found. Haas v. Ilenliel, 216 U. S. 481, 30 Sup. Ct. 249, 54 L. 
Ed. 569. 

What I hâve said in regard to the conspiracy indictments disposes of the 
main objections urged agaiust the aiding and abetting indictments. It is, 
however, further urged against thèse indictments that, since section 'â'S'Z of the 
Criniinal Code (Act March 4, 1909, c. 321, 35 Stat. 1152 [Corap. St. | 10506]) 
maUes the aider and ab«ttor a principal, it is not sufiicient to charge him in 
the language used in thèse indictments. The language used in tliese indict- 
ments is that usually set forth in the forras to charge one with aiding and 
abetting, and this was held sufficient in Coffin v. V. S., 156 U. S. 448, 15 Sup. 
Ct. 394, 39 L. Ed. 481. But it is not necessary for me to décide upon the 
sufflciency of the aiding and abetting indictments except in the Wright case. 

It is also urged that thèse indictments and admission of identity are not 
sufficient to malie a case of probable cause, which is ail that is necessary to 
authorize a commitment for removal. This contention is disposed of by Pricc 
V. Henliel, 216 U. S. 491, 30 Sup. Ot. 257, 54 I-.. Ed. 581. 

The writs of habeas corpus will be, therefore, dismissed, and the petitioners 
remanded to the custody of the marshal. 

It will be so ordered. 

Charles M. Cooper, Chas. P. Cooper, and J. J. G. Cooper, ail of 
Jacksonville, Fia., for appellant Williams. 

Miles W. Lewis, Wm. A. Hallowes, Jr., Chas. M. Cooper, Chas. P. 
Cooper, and J. J. G. Cooper, ail of Jacksonville, Fia., for appellant 
Mills. 

H. S. Phillips, U. S. Atty., of Tampa, Fia., and Fred Botts, Asst. 
U. S. Atty., of Jacksonville, Fia., for appellee. 

Before PARDEE, WALKER, and BATTS, Circuit Judges. 

PER CURIAM. The above-entitled cases, involving practically 
the same issues, were tried and disposed of together in the lower court, 
and, although brought hère separately for review, were argued and 
submitted together. 

We hâve considered the records, the briefs submitted, the authori- 
ties cited, and the elaborate opinion of the trial judge fully consid- 
ering and discussing the issues presented. 

From our examination, we conclude that the only question raised 
and necessary for our considération and décision in thèse cases is 
whether the indictments found by the grand jury of the Eastern dis- 
trict of the State of Georgia sufïîciently charge the appellants with a 
conspiracy to violate the laws of the United States to warrant . appel- 
lants' removal from Florida to Georgia for trial. 

Under the authorities cited by the trial judge and during the ar- 
gument of the case, we are fully satisfied that the indictments are 
sufficient. 

The judgments are affirmed in both cases. 
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SERVEL V. .TAMIESON et al. 

(Circuit Court of Appeals, Nlnth Circuit. February 17, 1919.) 

No. 3200. 

1. Tender ®=o13(1)— Sufficiency— Tendeb of Oiieck. 

The tender of a checli in payment of money Is of no efCect, where ob- 
jection is made to tliat médium of payment. 

2. Sales <g=>191 — Médium of Payment — Waiveb. 

The fact that the owners, on slgning a eontraet for tlie sale 6Î sheep 
for future delivery, accepted a clieck for the advance payment, did not 
bind them to accept a check in final payment. 

3. Sales ©=3196 — Médium of Payment — Waiveb. 

Where there was évidence tending to show that défendants, on the last 
day for performance of a eontraet for the sale of sheep to plaintiff, after 
the sheep had been weighed, avoided plaintiff's agent, who sought to 
make payment, until after bank hours, and then retused to accept a check 
or draft, it was error to direct a verdict in their favor In an action for 
breach of eontraet. 

4. Tender ©=35 — Waiveb — Pbeventinq Making of Tender. 

A tender is waived where the person to whom it is to be made In any 
way obstructs or prevents a tender. 

In Error to the District Court of the United States for the District 
of Montana; George M. Borquin, Judge. 

Action by Zavier Servel against G. R. Jamieson and Mathieson Mur- 
ray, partners as Jamieson & Murray. Judgment for défendants, and 
plaintiff brings error. Reversed. 

The plaintiff in error brought an action against the défendants in error to 
recover damages for their fallure to deliver sheep In accordance wlth the 
terms of a eontraet made March 14, 1917. The parties will be named plain- 
tiff and défendants as In the court below. The eontraet provided that tlie 
défendants should sell and deliver to the plaintiff ail their wether lambs 
produced in the year 1917, delivery to be made between the 25th and the 29tli 
days of September, 1917, exact day to be at the option of the plaintiff, and 
at certain places named, in the state of Montana. The plaintiff was to pay 
therefor the sum of 10 cents per pound. The plaintiff paid at the date of the 
eontraet $3,000 as part of the purchase priée, and agreed to pay the remainder 
"at the time and upon the delivery" of the lambs. The eontraet further pro- 
vided: "And it is further mutually agreed by and between the parties hereto 
that time is of the essence of thls agreement, and that upon the expiration of 
the time for delivery as herein provided, the rlghts of said party of the sec- 
ond part [the plaintiff] hereunder shall cease and terminale, and he shall 
hâve no rigbt, claim, or interest in or to said sheep after the expiration of 
said period of time." 

One Stltt, as agent for the plaintiff, for the purpose of receiving the 
lambs and paying therefor, went to Glasgow, Mont., the home of the défend- 
ants, on September 25, 1917, and the next day the parties coramenced weighlng 
the lambs. The lambs were weighed at différent points, and the work was 
finally completed at 8 o'clock in the moming of the 29th. The défendant 
.Jamieson then took Stitt in his automobile to Glasgow, where they arrived 
at 1 o'clock in the afternoon. Jamieson then said that Murray was at Nashua 
and that they should go to Nashua for settlement. Stitt went to Nashua 
by train, he understanding that Jamieson was to come by automobile. Stitt 
reached Nashua at 2" o'clock and searched for Murray, but he was not there. 
He thereupon secured an automobile and went back to Glasgow, arriving there 
at 4 o'clock p. m. He there met both the défendants on tlie Street, aud told them 
lie was ready to settle for the lambs. Murray asked him how lie waïUed to pay 

<g=For other cases see same topic & KEY-NUMBER ia ail Key-NumbereU Digests & Indexée 
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for them. and he nnsweved that lie would give tliem a eheck, to whlch Murray 
replied, "If you haveu't got the currency, you can't hâve the lambs, and if 
you hâve you can, but we won't accept a check." Stltt told him that he did 
not hâve §30,000 with him, but he could get it if it was necessary, and said 
that he had always bought lambs by check, and had never given currency, 
before. He told them that hls eheck was good, that he would wire his hank 
and hâve them guarantee it, and offered to leave the sheep with them until he 
got the money. He also offered to draw a draf t upon Hatcher & Snyder, and 
stated that they would pay it. He also said that he would get currency as 
soon as it could be transmitted by wlre. The banks were then closed, as 
it was Saturday. The défendants said that the time was up and that he 
could not hâve the lambs. 

Stltt offered to prove that he had made arrangements with the bank at Ft. 
Morgan, Colo., for the payment of any check he mlgbt draw on it, and to 
prove thiit he would hâve produced the cvirrency for payment as .soon as it 
could be procured by telegraph from that bauk, and that he would hâve done 
so, had the défendants not told him that it would be useless, and he olïered 
to prove that that bank had telegraphed Its guaranty to pay his check, and 
that the défendants admitted on Sunduy, September 30, that they had received 
a telegram from the Montana National Bank, at Billlngs, Mont., guaranteeing 
the payment of any draft he niight draw on Hatcher & Snyder. He also of- 
fered to prove that on the 30th he served notice on the défendants that he 
would procure légal tender on Monday morning as soon as the banks were 
open, and that he would compensate the défendants for any damage they 
might suffer by reason of holding the sheep until that tlme. He further 
offered to show that it was the custom in ail parts of Montana, and in the 
Northwestern States generally, among sheep men, to pay for their purchase 
of sheep by means of a check or draft. Objections to ail thèse offers of 
proof were sustained, and exceptions were taken. The market value of the 
lambs at that time was 15 cents a iiound. 

The plaintifC demanded judgment against the défendants for .?1.5,666.20, 
the différence between the contract prioe and the value of the lambs at the 
tlnie when delivery was to be made, and also for the sum of $3,000, which was 
paid at the time of making the contract. At the conclusion of the plaintiff's 
testimony the court instructed the jury to return a verdict for the défendants. 

F. B. Reynolds, of Billings, Mont., for plaintifï in error. 
Norris, Hurd & McKellar and Edwin L,. Norris, ail of Great Falls, 
Mont., for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1,2] 
We think that the défendants stood strictly within their right in re- 
fusing the check which was tendered by Stitt. It is the well-settled 
ruie that the tender of a check in payment of money is of no effect in 
cases where objection is made to that médium of payment. 38 Cyc. 
146; Volk V. Olsen. 54 Mise. Rep. 227, 104 N. Y. Supp. 415 ; Rumpf 
V. Schiff (Sup.) 109 N. Y. Supp. 51; Barbour v. Hickey, 2 App. D. 
C. 207, 24 h. R. A. 763 ; Collier v. White, 67 Miss. 133, 6 South. 
618; Aldrach v. Light, Power & Ry. Co., 101 S. C. 32, 85 S. E. 
164; Moore v. Twin City Ice & Cold Storage Co., 92 Wash. 608, 159 
Pac. 779, Ann. Cas. 1918D, 540. Nor should it be held that the de- 
fendants, by accepting a check for the payment made at the time of 
entering into the contract, bound themselves to accept a check at the 
final performance thereof, or waived their right to demand that the 
final payment be made in currency. The case is unlike Gunby v. In- 
gram, 57 Wash. 97, 106 Pac. 495, 36 h- R. A. (N. S.) 232, where a 
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séries of pa)?ments of interest on a mortgage had been iiiade by check, 
ând it was held that the tender of a check for another installment was 
sufficient to prevent the exercise of an option to déclare the whole 
<lebt due. In the présent case the défendants might well accept a check 
for the first payment, for they parted with no right of possession of the 
property contracted to be sold, but when it came to the final payment 
and the delivery of the property to the plaintiff to. betaken out of the 
State, they were entitled to demand that they be paid in money, and 
Tiot by a check upon a bank in a sister state. 

[3, 4] Time was expressly made of the essence of the contract, and 
by. the agreement of the parties the contract was to be f ully performed 
on September 29, 1917. This was not done, but there was testimony 
tending to prove that on September 29, after the lambs had been 
weighéd at 8 o'clock in the moming, the défendants avoided the plain- 
tifî's agent and delayed meeting him for the final settlement until after 
4 o'clock in the afternoon. A tender is waived where the person to 
whom it is to be made "in any way obstructs or prevents a tender." 
38 Cyc. 135; Hunt on Tender, § 52; Schaeffer v. Coldren, 237 Pa. 
77, 85_Atl. 98, Ann. Cas. 1914B, 175. In view of thèse features of 
the évidence and the plaintiff's offer of proof, from which the jury 
might hâve f ound that, but for such delay, the currency might hâve 
been obtained to make payment on that day, we think it was error to 
direct the jury to return a verdict for the défendants. 

The judgment is rêver sed, and the cause is remanded for a new 
trial. 



KOKH CO. OF AMEEIOA et al. v. COOA-COLA CO. * 

(Circuit Court of Appeals, Nintli Circuit. February 24, 1919.) 

No. 3012. 

Teade-Marks and Tbade-Names <S=>85(1) — Right to Pbotectioit — ^Miseepbe- 
sentations by complainant. 

The Ooca-Cola Company yielà cliargeable wltli such deceptive, false, 
Iraudulent, and unconscionable conduct in the advertlsing and sale of 
its product as precludes a court of equity from granting it any relief In 
the protection of its trade-mark or business. 

Appeal from the District Court of the United States for the Dis- 
trict of Arizona ; William H. Sawtelle, Judge. 

Suit in equity by the Coca-Cola Company against The Koke Com- 
pany of America, The Southern Koke Company, Limited, The Koke 
Company of Texas, The Koke Company of Oklahoma, and The Koke 
Company of Arkansas. Decree for complainant, and défendants ap- 
peal. Reversed. 

For opinion below, see 235 Fed. 408. 

Richard E. Sloan, of Phœnix, Ariz., and Austin B. Littleton, of 
Chattanooga, Tenn. (Littleton, Littleton & Littleton, of Chattanooga, 
Tenn., of counsel), for appellants. 

^ssFor other cases see same topic & KEY-NUMBER in ail K«y-Numbered Olgests & Indexes 
•Certlorari granted 249 U. S. — , 89 Sup. Ct. 493, 63 L. Ed. — . 
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William K. White, of San Francisco, Cal., Harold Hirsch, of At- 
lanta, Ga., Joseph E. Morrison, of Phœnix, Ariz., and Edward S- 
Rogers and Frank F. Reed, both of Chicago., 111., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. Our conclusion in this case, after a careful 
examination of it, may be very briefly stated. The suit was brought to 
obtain an injiinction, preliminary and perpétuai, an accounting for 
profits, and for the recovery of damages against the défendants there- 
to, upon the ground of their alleged joint and several infringement of 
the complainant's trade-mark "Coca-Cola," and for unfair compé- 
tition on the part of the défendants. After long preceding use of it, 
the trade-mark was registered in the United States Patent Office on 
January 3, 1893, under the act of Congress of March 3, 1881, and was 
also registered under the subséquent act of Congress of February 
20, 1905, entitled "An act to authorize the registration of trade-marks 
used in commerce with foreign nations, among the several states of 
the United States, and with the Indian tribes, and to protect the same." 
A very large amount of testimony was taken in the case, from which 
the court below found as a fact that the préparation manufactured 
and sold by the défendants to the suit was in imitation of that of the 
complainant, and that the name under which it was so manufactured 
and sold — "Koke"-^was selected for the purpose of reaping the ben- 
efit of the réputation and advertising of the complainant, and because 
it would permit the défendants to better dispose of their product as 
and for Coca-Cola, especially in view of the fact that the label of the 
complainant was copied and imitated, and the barrels in which défend- 
ants' products were shipped were colored as nearly like those of com- 
plainant as possible. 

Upon the record we would not be justified in holding that the trial 
court reached the wrong conclusion in that respect, and if that were 
the only point in the case would readily affirm the interlocutory decree 
appealed from. But it is the well-established law, as held by the Su- 
prême Court in the case of Worden v. CaHfornia Fig Syrup Co., 
187 U. S. 516, 528, 23 Sup. Ct. 161, 164 (47 h. Ed. 282) that "when 
the owner of a trade-mark applies for an injunction to restrain the de- 
fendant from injuring his property by making false représentations to 
the public, it is essential that the plaintiff should not in his trade-mark or 
in his advertisements and business, be himself guilty of any false or 
misleading représentations; that if the plaintiff makes any material 
false statement in connection with the property which he seeks to pro- 
tect, he loses his right to claim the assistance of a court of equity ; that 
where any symbol or label claimed as a trade-mark is so constructed or 
worded as to make or contain a distinct assertion which is false, no 
property can be claimed on it, or, in other words, the right to the exclu- 
sive use of it cannot be maintained." . 

Many cases will be found referred to by the court in its opinion 
in that case in support of it, and by référence to 38 Cyc. 700, 704, 797, 
there will be found many others to the same effect. The évidence, 
we think, leaves no room for doubt that the appellee's very extensive 
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business conducted under the name "Coca-Cola" is not entitled to pro- 
tection at the hands of a court of equity: First, because it shows 
that in the beginning, and for many years thereaf ter, the coca of which 
its compound was in large part made contained the deadly drug cocaine, 
and the caffeine, which constituted the other main ingrédient, was 
derived mainly, and, indeed, almost exclusively, not from cola nuts, 
but from tea leaves. Yet the labels with which the préparation was 
adorned contained pictures of coca leaves and cola nuts, and was wide- 
ly advertised and sold, first, under the name of "Coca-Cola Syrup & 
Extract," next as "Coca-Cola Syrup," and finally as "Coca-Cola," as 
a "valuable brain tonic," an "idéal nerve tonic and stimulant," as a 
cure of "headache, neuralgia, hysteria, and melancholy," and "of nerv- 
ous afflictions," under which représentations a tremendous consump- 
tion was built up, and under which large numbers of the appellee's 
customers still consume the mixture, although long prior to the bring- 
ing of the présent suit the drug cocaine was practically eliminated 
from the drink, and the cafïeine, of which it has since been mainly 
composed, still comes mainly, if not entirely, from other sources than 
the cola nut. We find such conduct on the part of the appellee to be, 
in fact, such deceptive, false, fraudulent, and unconscionable conduct 
as precludes a court of equity from affording it any relief. 

Accordingly, under the rule and the décisions of the Suprême 
Court in the cases of Worden v. California Fig Syrup Co., 187 U. 
S. 516, 23 Sup. Ct. 161, 47 L. Ed. 282, and United States v. Coca-Cola 
Co., 241 U. S. 265, 36 Sup. Ct. 573, 60 L. Ed. 995, Ann. Cas. 1917C, 
487 (decided subséquent to ail the cases upon which the judgment of 
the court was based), we see no escape from the conclusion that the 
judgment appealed from must be reversed, and the cause remanded, 
with directions to the court below to dismiss the bill, at the complain- 
ant's cost. 

Accordingly it is so ordered. 



INSURANCE PKESS v. FORD MOTOR CO. 

(Circuit Court of Appeals, Second Circuit. November 13, 1918.) 

No. 37. 

Copyrights <S=587 — ^Infringememt — Daiiages. 

Owner of a copyrighted article, repi-oduced by défendant and circTi- 
lated free in advertising matter withoiit Ivnowledge of eomplainant's 
riglits, held entitled to a small award of damages for the infringement. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by the Insurance Press against the Ford Motor Company. 
From the decree, complainant appeals. Affirmed. 

The opinion of Augustus N. Hand, District Judge, in the District 
Court, 13 as f ollows : 

The défendant printed in a booklet which it circulated among agents and 
owners of its automobiles an article entitled "Nerve," copyright of which 

<g=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 



CUNNINGHAM PIANO CO. V. ^OLIAN CO. 897 

belonged to the complalnant. This had a large circulation, but vvas distribut- 
ed as advertising matter, and not sold, and the publication by the défendant 
in which the article appeared has now been diseontinued. The complainant 
had sold a few copies of the single article which it had printed, and appears 
to hâve made a profit during the flrst year of the publication of about $260. 
The complalnant walves any right to an accounting for profits, which doubtless 
could not be established, and seeks to recover for infringement of its copy- 
right under the pénal clause of the act. 

I think it probable that the défendant was to some extent benefited by the 
use of the complainant's article, and it is not improbable that the complaln- 
ant lost some chances to make sales by r-eason of the large circulation the 
article had in the automobile trade. While I am satisfled that the défendant 
was entirely innocent in the publication, and took the article from a copy- 
righted magazine with the permission of Ihat magazine, uevertheless there 
was plainly a technical violation of complainant's rights, and I think some 
damages should be awarded. The aniount is undoubtedly spéculative, but 
the case is just one of those cases which I think are intended to be covered by 
the statute, where no exact amount could ever be worked out under strict 
rules of évidence upon an accounting. llendricks Co. v. Thomas Publishing 
Co., 242 Fed. 37, 154 C. C. A. 629. 

I feel reasonably sure that the complainant has sufCered a very small 
amount of damages, and that the défendant has secured a very trifling ad- 
vantage by the publication of the article in the automobile trade, and under 
the circunistances, shall award the sum of $250 to the complainant, in au- 
dition to costs and a counsel fee of $100. 

ïhe decree should also provide for an injunction. 

Otis & Otis, of New York City (A. Walker Otis, of New York City, 
of counsel), for appellant. 

Crisp, Randall & Crisp, of New York City (W. Benton Crisp and 
Cyril F. Dos Passos, both of New York City, of counsel), for appellee. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 
PER CURIAM. Decree affirmed. 



CUNNINGHAM PIANO CO. v. ^OLIAN CO. 

(Circuit Court of Appeals, Third Circuit. Januarv 31, 1919. Rehearing Denied 

March 26, 1919.) 

No. 2418. 

Patents <&=>32S — -Validity and Infringement — Piano Player. 

The Young patent. No. 692,968, for controller for meehanical musical 
instruments, hcld valid and infringed. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit in equity by the ^olian Company against the Cunningham 
Piano Company. Decree for complainant, and défendant appeals. 
Affirmed. 

For opinion below, see 251 Fed. 301. 

Hector T. Fenton, of Philadelphia, Pa., for appellant. 

George D. Beattys, of New York City, and Joseph C. Fraley, of 
i^hiladelphia, Pa., for appellee. 

Before BUFFINGTON and W OOLLEY, Circuit Judges. 

^=jFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
255 F.— 57 
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WOOIvLEY, Circuit Judge. By the decree of the District Court, 
claims 1 and 2 of I^etters Patent No. 692,968, dated February 11, 
1902, issued to complainant as assignée of the inventor, Francis L. 
Young, for an Improvement in Controllers for Mechanical Musical 
Instruments, were held valid and infringed. We affirm the decree 
on the court's opinion (D. C.) 251 Fed. 301, without doing more than 
to State very generally the feature of the case which has most im- 
pressed us. 

The invention of the patent relates to tneçhanical musical instru- 
ments such as the "pianola," and more particùlarly the "piano play- 
er," wherein musical notes are automatically sounded by pneumatic 
mechânism actuated by a traveling sheet of perforated paper. The 
State of the art — that is, the point which the art had reached and 
at which it had stopped just before the patentée entered it — records 
the advance of a remarkable though imperfect mechanical musical 
instrument. The organization of this instrument contained, first, 
means for the mechanical sounding of musical notes, governed in 
their production and duration by the other mechanical means of a 
traveling sheet of perforated paper; and second, means for giving 
artistic effects to the sounds thus mechanically produced, by con- 
troUing their speed and volume. The latter means embraced a num- 
ber of parts termed "controllers." . Though connected with the sound 
producing mechânism, thèse were operated, not mechanically, but 
manually by the performer, and were the particular instruments the 
performer used to control variation in sound volume and time and 
thereby to give to a musical composition the artistic interprétation he 
desired. Without controllers, the instrument produced an unmusical 
jumble of sounds. With controllers, the production was musical ac- 
cording to the skill with which the performer moved the controllers 
and governed the artistic effects of time and sound. One unskilled in 
music could render very little real music from the sounds with which 
the mechânism supplied him. Skill of a musician in some measure 
was required for the production of music. 

Obviously, instruments with a musical range limited to musicians 
more or less skilled were limited in their sale. To broaden the com- 
mercial field, manufacturers found it necessary to qualify the unmu- 
sical as musical performers by affording them a modicum of skill that 
could be easily acquired. With this in view, they printed instructions 
on the margin of the perforated music sheet so as to convey to the mind 
of the performer, as the music sheet traveled into view, the musical ef- 
fects which were appropriate at the moment when later the sheet passed 
over the point at which its perforations called forth sounds. Thèse 
instructions consisted of words familiar to ordinary music, such as, 
"accel," or "ritard," when they related to speed or tempo effects; 
and "piano," or "forte," when they related to sound volume or dynamic 
effects. Webber, No. ,452,203. 

Numerals also were printed in vertical alignment on the margin of 
the sheet or on the body of the sheet out of alignment. Thèse nu- 
merals corresponded to others on a dial placed conveniently within the 
range of the performer's vision. They indicated the tempo; and as 
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they moved on the slieet toward the sound actuating board, the per- 
former could obtain the appropriate speed or time by moving a con- 
troller-connected pointer to the appropriate numéral on the face of 
the tempo indicator. Chase, No. 571,746; 638,955; Richards, No. 
653,529. 

In addition to thèse instructions there were others, the most use- 
ful perhaps being a Hne printed lengthwise the traveling sheet but 
shifting across its face, from side to side, technically known as the 
"expression hne." This hne — the invention of Webber, Letters Pat- 
ent No. 452,203 — was not truly sinuous in the sensé of bending in 
and out in a wavehke course, but shifted its direction abruptly and at 
angles. In its position and change of direction, this hne denoted gen- 
erally but not precisely the appropriate sound volume and its changes, 
and when foUowed by the eye, it carried to the mind of the perf ormer 
some measure of the artistic interprétation as to loud and soft sounds 
and as to changes from one to the other which the musical compo- 
sition called for. The Webber Hne was an interprétative guide. 
Whatever its merits, it was only a guide. The musical interpréta- 
tion it conveyed to the perf ormer was capable of reproduction by him 
only according to his skill in following the line with his eye and mind 
— in reading what the line imparted — and in manipulating the con- 
trollers in a way to produce the efifects the line intended. 

It thus appears very clearly that the art, when Young entered it, 
called for some musical knowledge and some musical skill on the 
part of the performer to render artistically a musical composition 
mechanically sounded. It is equally clear that the art enabled him 
to render music only according to his own skill, or, at most, only ac- 
cording to his skill in reproducing the interprétation of another so 
far as that interprétation was shown by words, numerals and by the 
Webber expression line and its angles. 

The conception of Young, the patentée, also contains a line, but a 
line dififerent in character and function. In the line of the invention, 
nothing is left to the skill or interprétation of the performer in sup- 
plying musical effects when the line changes its position and direction, 
The performer does not hâve to read it. The purpose of the inven- 
tion, therefore, is to facilitate, continuously and without breaks, the 
rendering or "shading" of music whose notes are mechanically sound- 
ed, so that a person who has no musical knowledge and who is without 
artistic skill in any degree can reproduce a musical composition of 
high order, not with tolerable fidelity, but exactly as the skilled pian- 
ist had played it and interpreted it. 

What Young did was to extend the tempo controller mechanism 
over the traveling sheet and fasten a pencil to it. When he played the 
piano, the sheet moved against the pencil, which drew a line length- 
wise the sheet and throughout the musical composition. This line 
varied in direction with each variation of musical efifect given by 
the performer. The changes of direction were not sudden, abrupt, 
or angular, as in Webber, but were bending and sinuous, and it was 
found that in the sinuosities of the line were exactly recorded every 
variation of tempo expression. What Young achieved was to im- 
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press upon a musical composition, and upon every note of it, his in- 
terprétation and his artistic conception of its musical efïects and to 
embody them in the Une thus drawn. Thèse recorded efïects may be 
either of time or sound volume according as the controUer mechan- 
ism is adapted to one or the other. What Young gave the art was an 
idea made practical by mechanical means, whereby the interprétation 
of a master performer, or even of the composer, can be exactly repro- 
duced with its précise artistic efïects by an unskilled performer mere- 
ly follow^ing the line impressed upon the sheet, not by his eye or by 
his mind, but physically by a pointer attached to the controUer mech- 
anism and extending over the music sheet. Young's line became the 
expression pathway of the master performer, and so long as one fol- 
lows it without wandering, he will reproduce the master's actual per- 
formance. The skill of a great artist can thus be caught on the 
sheet, there impressed and preserved and be reproduced by anyone, 
anywhere, and for ail time. 

The défendant says that invention was not involved in this. We 
think it was. In the first place, it was a true discovery. It involved 
uncovering a thing, which, while long capable of being donc, was 
never before thought of. It also afforded a médium or means for 
bringing the discovery into practical action, and put it into the hands 
of others, there to be turned to pleasurable and profitable uses. 
Young's thought that a line might be made to record a master's in- 
terprétation of a musical composition, and that anyone, however un- 
skilled, who foUows that line physically can reproduce the music of 
the master just as the master had rendered it, was not his invention. 
That was his discovery. It was, however, the soûl of his invention. 
The very simple means of a pointer connected with the controUer and 
extending over the music sheet to the line, by which his discovery was 
brought into action, did not, when standing alone, involve invention. 
But when this means, simple though it was, was employed to bring 
into being and put to use the substance of the discovery, the two 
together, the great and the little thing, constitute invention. Young's 
thought without the pointer is nothing more than an interesting dis- 
covery, and is not patentable. Morton v. New York Eye Infirmary, 
5 Blatchf. 116, Fed. Cas. No. 9,865; Miami Copper Co. v. Minerais 
Séparation, Limited, 244 Fed. 752, 157 C. C. A. 200. The pointer 
without the thought is a useless pièce of métal. The world may use 
one without the other at will; but it is the use of both together that 
Young taught the art, and of which the unskilled who are anxious 
to produce music, as well as the skilled who are ambitions to per- 
petliate their famé, hâve availed themselves in amazing numbers. 

We realize that the issues of validity and scope of the claims in 
suit, and consequently the issue of infringement, présent aspects 
which admit of extended technical discussion; but as our reasoning 
follows that of the lèarned trial judge as shown in his opinion, and as 
our judgment on ail issues is the same as his, we fînd it vmnecessary 
to do anything more than direct that 

The decree below be affirmed. 
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HOMER BROOKE GLASS CO. et al. v. HARTFORD-FAIRMONT CO. 

(District Court, D. Connecticut. February 18, 1919.) 

No. 1465. 

Patents <S::=>.328 — Infrinoement — Machine for Cutting Molten Glass. 

The Brooke patent, No. 723,98;!, for an automatic device for euttlng or 
separating a flowing stream of molten inaterlal, particularly glass, held 
not iufringed by a machine having a distiuctly différent principle of opér- 
ation. 

In Equity. Suit by the Homer Brooke Glass Company and the 
Owens Bottle Machine Company against the Hartford-Fairmont Com- 
pany. Decree for défendant. 

Frederick P. Fish, of Boston, Mass., and Charles Neave, of New 
York City, for plaintififs. 

John P. Bartlett and Thomas Ewing, both of New York City, for 
défendant. 

THOMAS, District Judge. This is the usual bill in equity, alleg- 
ing that letters patent No. 723,983 were granted to Homer Brooke on 
the 31st day of March, 1903, upon an application filed March 5, 1898, 
and charging the défendant with infringement, and praying for an in- 
jtinction and an accounting. The défenses are invalidity and nonin-^ 
fringement. 

The invention, as stated in the spécification, relates to — 

"devices for cutting or sejîarating molten material, and especially is designed 
for cutting a stream of flowing molten glass into unfornied molten masse.s 
of predetermined quantity and distributing the same into suitable réceptacles." 

The bill charges infringement of claims 1, 2, 3, 4, 5, 6, 7, and 9, 
but at final hearing counsel for plaintiffs withdrew considération as 
to claims 1, 2, 6, 7, and 9, and now relies on claims 3, 4, and 5, which 
are as f ollows : , 

"?>. An automatic device for cutting or sepiirating a fiowing .stream of molten 
material into unformed molten niasses, the sanie comprising a cutting knife 
and means for moving the same, and means for discharging the said raolteii 
masses into suitable réceptacles. 

"4. An automatic device for cutting or separating a flowing stream of mol- 
ten material into unformed molten masses of iiredetermined quantity, the 
same comprising a knife and means for moving the same, a plurallty of ré- 
ceptacles, and means for discharging the said molten masses into said ré- 
ceptacles. 

"5. An automatic device for cutting or separating a flowing stream of mol- 
ten material into U)iformed molten masses, the same comprising a knife and 
means for moving the same, a plurallty of réceptacles, means for discharging 
the said molten niasses into said réceptacles, and means for intermittently 
moving said réceptacles into position to receive the cut-off mas.ses." 

In a suit brought by the Homer Brooke Glass Company against the 
Schram Glass Manufacturing Company (249 Fed. 228, 161 C. C. A. 
264), the Circuit Court of Appeals for the Seventh Circuit has held 
the claims hère in issue to be valid, and the décision in that case is 

<g=>Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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sufficient answer to that portion of the defendant's answer which al- 
lèges invalidity, especially in view of the fact that no new évidence 
of such controlling importance as to compel a différent conclusion has 
been hère offered in support of the alleged invalidity. So that in- 
fringement is the only question "to be hère discussed and decided. 

The décision hère to be given will be contained in the answers to 
two questions: First, Does the défendant treat a flowing stream of 
molten glass? and, second, Does the defendant's cutting device eut, 
support, and discharge, or eut and discharge, the eut-off portion of 
the molten masses ? Thèse questions will be considered in théir order. 

We can do no better hère, in explaining briefly the; purpose of the 
Brooke device and the difficulties of prior methods in manufacturing 
glass which Brooke sought to overcome, than to quote from the opin- 
ion of Judge Evans in the Schram Case, supra. On pages 228 and 
229 of 249 Fed. (161 C. C. A. 264, 265) he said : 

"The patent to Brooke relates to an apparatus for cutting and distributlng 
molten materials, particularly glass, and is of particular value to the manu- 
facturer of fruit .1ars, bottles, and other similar glass objects used by the 
public in large quantities, the cost of which eonstltutes an important factor 
in their suceessful manufacture. Whlle the art of making' glass articles Is 
old, it was, prior to Brooke's device, déficient in a particular, an understand- 
ing of which is better obtained by a brief gênerai description of the art to 
which it relates. Tn making articles of molten glass prior to this discovery, 
a considérable quantity of the molten material was taken from a fumace 
to a mold by a workman, called a gatherer, who, by the use of a 'punty' rod, 
injecttHi into and twisted around in the molten mass in the fumace, flrst col- 
lected and then transferred it to a position over a mold of predetei-mined 
size into which the glass ran from the rod. Another workman stood by, and 
with shears eut this strlng or stream of flowing glass when direeted. The 
gatherer then twisted his rod, so as temporarily to prevent glass falling off 
and untll another empty mold was supplied, and then the opération was re- 
peafed. Machines for receiving this product, containing molds of prede- 
termined capacity, were in common use, and, not infrequently, easy and ready 
method of substitution of one mold for another was provided. Some devlces 
for receiving the molten mass in the mold, and for the prompt exchange of 
the molds, were patented, and at least one must be especially considered — 
the patent to Steimer, No. 549,404, issued November 5, 1!ï95. 

"Brooke's contribution to the art consisted in producing an apparatus that 
would better, more rapidly, and more economically convey the molten mass 
from the fumace to the mold. Instead of the interrupted flow of glass, and 
the delayed method of transferring with a punty rod this substance from the 
large réservoir to the mold, in use prior to this discovery, appellee's device 
permitted the glass to flow eontinuously from the fumace, and the severing 
knives were made to act automatically, and means for supporting the severed 
stream were provided; the accumulated flow being poured into the opening of 
the next presented mold." 

On page 230 of 249 Fed. (161 C. C. A. 264) will be found a clear 
and brief description of the opération of the Brooke device, so that 
it is not necessary now to do more than refer to it ; but from the brief 
description, as well as the description of the opération of the Brooke 
device disclosed by the specitication, it is clearly apparent that a eon- 
tinuously flowing stream of glass, flowing by gravity, is the kind and 
character of stream which Brooke handles in the patent in suit. 

The stream of flowing molten material and the stream of flowing 
molten glass are f requently ref erred to in the spécification. The mech- 
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anism embraces an automatic device for cutting a flowing streanii of 
molten glass, means for discharging the same, and means for shift- 
ing the molds to receive the severed glass, and référence in the spéc- 
ification is made a number of times to the cutting knives acting upon 
the flowing stream. The spécification finally concludes by saying : 

"Of course It will be understood that I do not limit mysolf to the précise 
construction of derices hère illustrated, as I consider myself to be entltled to 
broadly cover ail means for cutting or separating a stroam of fiowing molten 
material into unformed molten masses and discharging the cut-olï portions." 

The claims in suit are for an automatic device for — 

(3) "Cutting or separating a flowing stream of molten material." 

(4) '"Outting or separating a flowing stream of molten material." 

(5) "Cutting or separating! a flowing stream of molten material." 

The claims not in issue are also directed to the same mechanism fed 
in the same vvay and they refer to — 

(1) "An unsupported freely -flowing stream." 

(2) "An unsupported freely-tlowing stream." 

(6) "A flowing stream." 

(7) "A continuously flowing stream." 

(8) "A continuously flowing stream." 

(9) "A continuously flowing stream." 

(10) "A continuously flowing stream." 

(11) "A continuously flowing stream." 

(12) "A continuously flowing stream." 

(13) "A continuously flowing stream." 

(14) "A continuously flowing stream," 

So the évidence is conclusive that Brooke was engaged in solving 
the problem respecting the best method for handling and cutting ofl^ 
a stream of molten glass, steadily and continuously flowing from one 
réceptacle to another without break or interruption, the flow of which 
is prompted or induced by no other means than the force of gravity. 

It appears that the difficulty in the manufacture of glasswares and 
the efficient and economical handling of molten glass has been a prob- 
lem which the manufacturers hâve endeavored to solve, and no doubt 
this problem has presented many engineering difficulties. The molten 
glass is viscous, and diffi,cult to handle mechanically. Brooke solved 
the problem by treating or handling successfully the continuously flow- 
ing stream of molten glass. 

The défendant claims that it also has solved the problem, only in an 
entirely différent way and upon an entirely différent engineering the- 
ory. It clainis that its machine in no vvay treats or handles a contin- 
uously flowing stream, or a flowing stream, or stream of molten glass. 
It claims that its problem of engineering proceeds along entirely dif- 
férent lines and ideas, apart and entirely distinct from the principle 
disclosed in the Brooke patent. It claims that its machine more 
nearly approaches the hand punty method, in that a separate gather 
is obtained, somewhat similar to the gob or gather obtained under the 
old hand punty method, and thus a better resuit is obtained in the 
finished product. The défendant claims that it does not treat a flow- 
ing stream, but rallier a gather or gob, a distinct entity, with each 



904 255 B^EDBRAL RBFOKÏEK 

cycle of opération of its machine, and that its engineers entirely aban- 
doned the Brooke idea, and developed an entirely new principle. 

The évidence is conclusive that the Brooke cutting device and the de- 
fendant's machine are radically différent in theory and in opération, 
and they certainly are in no way similar in appearance or opération. In 
, the Brooke device the molten glass is allowed to escape through a hole 
in the bottom of the furnace, and it flows continuously without any 
interruption as soon as the pktg is withdrawn to allow the molten 
glass to escape from the furnace through the conduit and eventually 
to the molds, and this flow is continuous until the opération is stopped 
by inserting a plug tostop the flow. 

But in the defendant's machine there is no hole in the bottom of 
the furnace to allow a stream to flow by gravity. The molten glass is 
held within the furnace and cannot escape until mechanically propelled 
•over the lip of the dam by means of the paddle, because the crest of 
the spout is above the normal level of the molten glass in the tank. 
The spout is peculiarly constructed in order to aid in giving desired 
preformation to the gob. The spout is filled at each dip of the pad- 
dle. When the machine is put in opération, the paddle must make more 
than one stroke in order to get the full amount of glass over the dam, 
because there is glass always sticking to the paddle, and the walls of 
the spout and one paddle stroke will not supply the requisite gather 
or gob to hang off from the end of the spout. But, after the paddle 
and spout are once covered with glass, a separate stroke of the pad- 
dle is required for each separate batch delivered. The paddle does 
not deliver enough glass into the spout in a single stroke for two suc- 
cessive batches. There will be some glass left hanging in the spout 
after a paddle stroke, the same as there is some glass left on the end 
of a punty rod after the gather on the end of it bas been eut with the 
shears. 

The paddle is attached to the operating mechanism of the machine, 
and its opération is timed by means of gears and cam shafts. The 
paddle adjustment détermines the amplitude of the stroke, and this 
varies accordingly as the article to be manufactured is large or small, 
requiring a large or small batch of molten glass to make it, and thus, 
.in some respects, approaches the old hand punty method, or it is ar- 
ranged so that a longer or shorter time may elapse between the de- 
livery of the paddle-dipped glass to the spout and the severing there- 
of below the end of the spout, so that without change of weight of 
gob, if a relatively long time elapses, the gob will be long, and if a 
short time elapses, the gob will be short. 

The gob is thus made to hang off the end of the spôut, as it does 
off the end of a punty rod, until in connection with the amount deliv- 
ered, the walls of the spout and the relation of the most forward po- 
sition of the paddle to the shear movement, the gather acquires the 
desired preformation. After the predetermined quantity of molten 
glass is thus forced or pushed over the dam, the gather or batch is 
eut off by means of knives coacting and quickly severing the gob, 
and thèse knives in no way support, or even tend to support, the mol- 
ten glass as it is severed by the knives, so quick is their opération. 
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The paddle then résumes its backward movement, and in doing so 
draws backward with it this viscous material, and nothing is dropping 
or flowing from the lip of the dam, but a small portion is supported on 
the lip of the dam, which becomes part of the next gather or batch, 
when the paddle pushes it over the dam during the next cycle of op- 
ération. This opération is repeated, and each cycle of opération pro- 
duces a separate and distinct batch of molten glass. 

Moreover, the évidence is conclusive, and it is net disputed, that 
the level of the molten glass in the furnace is always below the level 
of the dam, so that no glass can ûow over the dam, and none passes 
over the dam, except as the paddle, in performing its functions in the 
cycle of one complète opération, pushes a predetermined quantity over 
the dam ; and this is, as I view it, a separate gob or gather, is not a 
flowing stream, and in no way an opération similar to that employed 
by Brooke. The engineering is along différent lines. It avoids the 
theory adopted by Brooke. It does not treat a "stream" — "a flowing 
stream" — a "continuously flowing stream." It deals with a separate 
entity, and that entity is the batch which is pushed over the lip of 
the dam by the paddle in its downward, forward, and backward move- 
ment in performing the work which devolves upon it. The severed 
mass then finds its way, by force of gravity, through a trough to the 
proper mold, where it is pressed into whatever article is being man- 
ufactured. 

Having thus disposed of the first question respecting the flowing 
stream of molten glass, let us proceed to discuss and décide the sec- 
ond question presented. 

If by any manner of means this molten glass going over the dam 
of the defendant's machine be construed to be a stream, still the de- 
fendant does not infringe, because the cutting knives on the defend- 
ant's machine perform one function only. They eut. They do noth- 
ing more. They perform, as nearly as possible, the function of the 
shears used in the old hand punty method. They do not support or 
husband the flowing glass, nor do they in the least discharge the cut- 
off portion. Under the theory which the défendant employs to eut 
the molten glass, the action of cutting must be and is nearly instan- 
taneous. To be exact, the proof shows the time consumed in the cut- 
ting to be ^/2o of a second, and the time required for the complète 
cycle of opération of the machine to be 2 seconds, during P''/2o sec- 
onds of which the shears are at rest. 

The plaintiff's cutting opération involves more than mère cutting. 
In describing this opération in the Schram Case, supra, on page 230 
of 249 Fed., on page 266 of 161 C. C. A., Judge Evans said : 

"Tlie cutting knlfe 23 is ciii>stiapecl, one side of wliicli Is provided witli a 
cutting edge 2J^. Another knife whicli moves in ttie opposite direction, con- 
slsts of blade 27, carried on the edge of an ann, exteuding from. tlie hub (the 
arm and liub not being sliown in the figure), ail working antomatically. When 
the constantly flowing stream of glass has filled the mold, the two blades come 
together as shown in B, the stream is eut, and the knife passes to the position 
C. While the glass is momentarily supported in the cup-shaped réceptacle, as 
shown in Figure O, an empty mold is being brought into position underneath. 
In D, the tilting opération has been completed and the molten glass has been 
discharged from the réceptacle into the mold underneath. The knife aiid 
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the cup-shaped réceptacle then résume thelr normal position h^f the action of 
gravity. The molten mass proceeds to flow into the mold next sueceedlng." 

On page 1, line 58, in the spécification of the patent in suit, the pat- 
entée says : 

"ïhe upper séries of knivcs consist of ctip or trough shai>ed réceptacles 
having a cutting edge and are designed to eut the stretim of flowing molten 
glass nnd niomentarily lift the same and discharge it into a réceptacle be- 
neath." 

Respecting the claim based upon this construction, the patentée 
says : 

"What is clalmed as new is : 

(3) "An automatic device for cutting ♦ ♦ * a flowing stream, • • • 
the same comprising 

"(a) A cutting knife; 

"(b) Means for discharging the molten mass." 

(4) "An automatic device for cutting * * * a flowing stream, • * * 
the same coniprising 

"(a) A knife; 

"(b) Means for discharging the molten mass." 

(5) "An automatic device for cutting * * * a flowing stream, * • » 
the same comprising 

"(a) A Imife; 

"(b) Means for discharging the molten mass." 

A careful examination of ail the évidence, therefore, discloses that 
the knives of the patent in suit eut, support, and discharge. From the 
claims in suit it appears that the knives eut and discharge. Krom the 
opération of the device it appears that the knives eut, support, and 
discharge. 

It is conceded that the knives eut. The cup-shaped knife supports 
the flowing stream while other opérations of the machine are taking 
place and while the stream continues to flow. After supporting the 
stream — even momentarily, as Judge Evans finds in the Schram Case 
— the cup-shaped knife discharges the accumulation into the mold 
underneath. So it appears that the conclusion is imperative that the 
knives, when the machine is operating practically must support the 
stream during the interval of the mold shift, and that what is thus 
caught or husbanded must be discharged into the mold, and the cup- 
shaped knife performs this function. 

The defendant's mechanism neither supports nor discharges. It 
simply cuts. There is no support. There is no discharge in which the 
knives play any part. Instantly on being eut, the severed portion 
falls by gravity onto a swinging trough, and the cut-oflf portion is 
automatically deposited in molds presented to receive it. 

I can no better state my own views and conclusions respecting the 
patent in suit than to incorporate in this opinion the concluding par- 
agraph of the defendant's brief as expressing briefly and tersely thèse 
views and conclusions : 

"A falr review of the patent in suit, the art relating thereto, and the testi- 
mony in this case demon.strates a distinct departure by defendant's machine 
from the machine of the patent in suit^a departure in construction and 
in mode of opération. Defendant's entire System is a différent System from 
that of the patent in suit, founded on a différent conception as to the way 
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automatically to handle glass, worked out by a différent method ot automatlo 
molten glass dellvery, and involving apparatus différent in construction, 
Brooke had his old flowiug stream delivery patented apparatus. He was 
yoked to a flowing stream feed, and got up tlie apparatus of lus patent in 
suit to handle a flowing stream feed. But defendant's engineers, after 
study of the situation, purposely aud for sound physical reasons, tumcd away 
from the fundamental idea of Brooke. To them that did not seem to be tho 
best way automatically to feed molten glass. They determined that they 
wanted a feed tUat would afford delivery to the shears of a preformed gob — 
not an unformed mass eut ofC frora a flowing stream. So they invented and 
brought to successful commercial practice their unique machine, which forces 
masses of glass by separate paddle strokes into a specially deslgned spout, 
where the mass may stretch down, as from a punty end, and form a gob, never 
permitting the mass to break out of coutrol into a flowing stream. The gob, 
preformed as a gob, Is automatically eut otï from the mass hanging from the 
spout as, prlor to Brooke, it had been automatically eut from the mass hang- 
ing from the pnnty." 

Further discussion seems unnecessary. The défendant does not 
infringe. The bill may be dismissed, with costs to abide the event. 
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(District Court, N. D. Illinois, E. D. February 13, li>19.) 

No. 553. 

1. Patents ©=»191 — Natuke op Géant. 

A patent conveys to the patentée only the négative right of exclusion, 
not the natural original rlght to make, use, and sell the device covered 
by it. 

2. Patents >®=»212(2) — Licenses — Rights Acquibed bt Licensee. 

A licensee under a patent obtains only immunity froin an injunction 
suit against him by the patentée or owner. 

3. Patents ©=202(1) — License — Construction. 

Under a shop license granted by patentées to complainant for the term 
of the patents, with the sole right to maintain infringement suits and, 
a limited right to grant licenses, reservlng to patentées only the right "to' 
themselves make, use, and sell the inventions," such reserved right was 
not assignable, and did not pass by an asslgnment of the patents. 

4. Patents ®=>112(4)^Peiority of Invention — Décision on Appeal rBOM 

Patent Office. 

While décisions of the Court of Appeals of the District of Columbia In 
interférence proceedings are not eonclusive in the courts, they are pre- 
sumptively correct on questions of fact, and not subject to collatéral 
impeachment, excejjt for groâs mistake or fraud. 

5. Patents ®=5328 — Validity and Infringement- — Eij:otrical Iqnition De- 

vice. 

The Kane patent, No. 1,280,105, for electrical ignition device for internai 
combustion engines, claims 3, 7, and 8, hcld valid and infringed. 

6. Patents ©=125 — Validity — Delat in Issuance. 

Mère delay between the application and issuance of a patent does not 
affect the validity of the patent. 

7. Patents <g=3328 — Infringement — Electrical Ignition Device. 

The Podlesak patents, reissue No. 13,878 (original No. 1,055,076) and 
No. 1,101,956, for electrical ignition devices, held infringed. 

In Equity. Suit by the Webster Electric Company against Henry 
J. Podlesak, Tesla Emil Podlesak, the Sumter Electrical Company, and 
the Splitdorf Electric Company. Decree for complainant. 

^zoFoT otlier cases see samé topic & KEY-NUMBBR In ail Key-Numbered Dtgests & Indexes 



908 255 FBDBKAL REPORTEE 

Williams, Bradbury & See and Jérôme N. Frank, ail of Chicago, 111., 
ànd Ivivingston Gifford, of New York City, for plaintiff. 

Charles C. Bulkley and Gann & Peaks, ail of Chicago, 111., and Stur- 
tevant & Mason, of Washington, D. C, for défendants Sumter Electri- 
cal Ce. and Splitdorf Electric Co. 

Henry Joseph Podlesak, of Chicago, 111., pro se. 

William D. Thompson, of Racine, Wis., and William L,. Hall, of 
Chicago, 111., for défendant Tesla Emil Podlesak. 

SANBORN, District Judge. Original and s,upplemental bills for 
patent in infringement and un f air compétition. Suit was commenced 
October 12, 1915, and the siupplemental one October 25, 1918. The 
patents involved are as fbllows : 

No. 13,878 (reissue), toEmil Podlesak, February 9, 1015. 
No. l.OoS.OTe (original), to Emil Podlesak, Mardi 4, 1S)13. 
No. 947,647, to Henry J. and Emil Podlesak, January 25, 1910. 
No. 948,483, to tlie same persons, February 8, 1910. 
No. 1,003,649, to the same persots, September 19, 1911. 
No. 1,022,642, to Henry J. Podlesak, April 9, 1912. 
No. 1,056,360, to Henry J. and Tesla E. Podlesak, Marcli 18, 1913. 
No. 1,098,(»2, to Emil Podlesak, May 26, 1914. 
No. 1,098,754, to Emil Podlesak, June 2, 1914. 
No. 1,101,956, to Emil Podlesak, June 30, 1914. 

The supplemental bill is for infringement of the patent to Edmund 
J. Kane, No. 1,280,105, September 24, 1918, application Feb, 2, 1910. 
Thèse patents ail relate to current generators for ignition appHed to 
internai combustion hit and miss engines, and improvements. 

The validity of the Podlesak patents was not a matter of controversy 
on the trial, by reason of the f act that th* plaintifif and the corporate 
, défendants are Hcensees or assignées of the Podlesak patents, and hence 
■ are eStopped to question their validity. Thus the controversy involved 
the construction of the two li censé con tracts, Exhibits C and D, ex- 
plained later, as well as the validity of the Kane patent, brought in by 
supplemental Ipill. The contracts referred to, with twb others, are in 
substance as follows : 

By Exhibit A, license agreement of November 2, 1908, the Podlesaks 
give to plaintiflf's predecessor the exclusive license to make, use, and 
sell within the United States, for the term of any patents which might 
be granted,' applications No. 76,559, 413,068, 413,069, and 413,070, and 
convenanting that, while the license was in force, they would not grant, 
'permit, or encourage others to make, use, or sell the inventions. It was 
agreed that the agreement should extend to and be binding upon the 
heirs, assigns, and légal représentatives of the Podlesaks and the suc- 
cessors and assigns of the corporation. It is claimed by défendants that 
this agreement was revoked some time hefore February 5, 1914, when 
' Exhibits C and D were made. 

Exhibit B, August 17, 1912, is a contract between the Podlesaks, di- 
viding their interests among themselves in the patents in question, and 
: sériai No. 618,483. 

By license agreement, Exhibit C, February 5, 1914, the Podlesaks 
granted to plaintifï the exclusive right to make, use, and sell the inveri- 
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tions described as Nos. 947,647, 948,483, and 1,003,649 within the Unit- 
ed States for the patent terms, covenanting that they would not, while 
the license was in force, make, use, or sell the inventions, or permit, 
grant, or encourage others to do so. The same provision as to assign- 
ment was also contained in this Hcense. 

By the shop-right agreement, Exhibit D, February 5, 1914, the Pod- 
lesaks made a contract with plaintifif, reciting that they were owners 
of patents Nos. 1,022,642, 1,055,076, and 1,056,360, and applications 
Nos. 734,143, 668,153, and 639,738 and that plaintiff desired to secure 
a shop right and license to make, use, and sell the inventions in the 
United States for the life of the patents, and that it was therefore 
agreed that the Podlesaks graiited to plaintifï a shop right and hcense 
to make, use, and sell the inventions described in the patents and ap- 
plications in the United States for the terms of the patents. 

The corporation further agreed that it would use the devices made 
under this shop license only in connection with or for repairs to the de- 
vices mentioned in Exhibit C, and if made or sold not as a part of 
such devices the corporation would pay royalty, 5 per cent, of gross 
receipts. The licensors agrée "that they will not, while this license to 
the party of the second part is in force, give or grant shop licenses to 
■make, use, or sell the herein said inventions, expressly reserving, how- 
ever, the right to themselves to make, use, and sell the herein said in- 
ventions" ; this agreement to be terminated upon the termination of 
Exhibit C. 

The same clause as to assigns is contained in this paper as in Ex- 
hibit A. By clause 8 of Exhibit D it is provided that the plaintiff with 
the written approval of the Podlesaks, may grant shop licenses, to 
makers of or dealers in §^8 engines or gas engine accessories, embody- 
ing the inventions of patents 1,022,642 and 1,055,076 (the latter being 
for a bracket to mount the magnéto upon the engine), on the same terms 
as to use only in connection with the inventions licensed in Exhibit C. 

By the ninth paragraph it was provided that the plaintiff "shall not 
permit or encourage other parties to manufacture, use, or sell devices 
covered by hereinbefore mentioned patents or patents that may be 
granted on herein said applications," except as above provided as to li- 
censes to engine builders or dealers. 

In the second paragraph it is agreed that both parties should assist 
each other in procuring patents, and in any suit or proceeding brought 
under any of the patents or for their infringement ; but the Podlesaks 
should not be required to hear any expense in any such suit, and they 
appoihted the attorney for the plaintiff as their agent or attorney for 
the purpose of joining them as complainants in any such suit for in- 
fringement, without expense to the Podlesaks, who were to be exempt 
from liability for damages and costs in such suits, which were to be 
assumed by the plaintiff. 

A further agreement, made January 20, 1915, Exhibit E, changes the 
royalty and contains the same agreement as to assigns. The Podlesaks 
having on September 4, 1915, assigned ail thèse patents to the Sumter 
and Splitdorf Companies, and the contracts, Exhibits C and D, the 
construction of the license agreements becomes very important. 



910 255 FEDERAL REPORTER 

It should further appear that Emil Podlesak entered the employment 
of plaintiff's predecessor August 10, 1909, for the purpose of experi- 
menting in magnétos, and if patents should be obtained on his inven- 
tions relating to the magnéto then in use they were to be assigned to 
plaintiff's predecessor. In May 18, 1910, a second contract was made, 
providing that Podlesak should give his entire time to the development 
of magnétos for the use of which a royalty was to be paid ; and by a 
third agreement, made March 3, 1913, reciting that Podlesak was em- 
ployed hy plaintiff, and that it desired to secure for its benefit and use 
such improvements in ignition apparatus as he might from time to 
time develop and that any patents obtained by him thCreon should be 
assigned to plaintiff. This contract was to run until March 3, 1916. 
Podlesak ceased to be employed under this contract May 14, 1915. Un- 
der thèse contracts Emil Podlesak was successively an employé, super- 
intendent, works manager, and secretary of plaintiff corporation. 
Thèse employment contracts, so far as they relate to the ownership of 
patents, were superseded by Exhibits C and D above stated. 

The meaning or construction of Exhibit C is entirely clear. The 
Podiesaks reserved no interest of any kind in any of the patents li- 
censed and had nothing to assign to the Splitdorf Company, except the 
right to the royalties secured by the contract and the légal title to the 
patents. That is ail the assignée took by the assignment. There is no 
controversy on this point. The second contract, Exhibit D, however, 
is not so plain. 

[1-3] À patent conveys to the patentée only a négative right of ex- 
clusion, not the natural original rieht to make, use, and sell the de- 
vice covered by it. A licensee by the license obtains only immunity from 
an injunction suit brought against him by the patentée or owner. 
Paper Bag Case, 210 U. S. 405, 28 Sup. Ct. 74^, 52 L. Ed. 1122 ; Hart- 
man v. John D. Park & Sons (C. C.) 145 Fed. 358 ; C. & A. Ry. Co. 
V. Pressed Steel Car Co., 243 Fed. 883, 156 C. C. A. 395 (Seventh Cir- 
cuit). So by the first clause of the contract the plaintiff obtained im- 
munity from suits by the Podiesaks against it, but left them free ta 
grant licenses to others, except so far as the plaintiff was authorized 
to grant ' licenses to engine builders and dealers in engines or acces- 
sories, such as the Splitdorf Company. The right of exclusion of oth- 
ers, which is the right, dominion, or monopoly secured hy the patents, 
was thus parceled out, divided or partitioned as follows : The Webster 
(Company had the right to exclude every one but their engine builder 
or accessories dealer licensees and the Podiesaks. By the second par- 
agraph the plaintiff might sue for infringement and control of the lit- 
igation, ànd by paragraph 8 grant licenses to a limited class, reserv- 
ing royalties to itself. Excluding for the moment the later provi- 
sions of paragraph 1, quoted above, the patentées might grant licenses, 
except to the limited class referred to. But by paragraph 1 they cov- 
enanted that they would not exercise this right ; "that they would not 
give or grant shop. licenses to make, usé, or sell the herein said in- 
ventions, expressly reserving, however, the right to themselves to make, 
use, and sell the herein said inventions." Then by the final clause the 
contract was made to extend to and bc binding upon assigns, etc. 
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The vital question, tlieref ore, is : Did thé patentées hâve the right 
to assign the reserved right or power to make, use, and sell, in view of 
ail the recited provisions? It will he noticed that they retained no 
power of exclusion whatever; that was in the plaintiff. Their pat- 
ent rights were gone, but the Webster Company yielded to them the 
right to go into business. They did not avail themselves of this ; but, 
if they had done so, and a competitor had inf ringed, it seems clear that 
they could not hâve maintained an infringemerit suit, since that right 
was in the Webster Company alone. But not to place too much weight 
on a technical point, Is the provision for assignment at ail consistent 
with their agreement not to make shop licenses, or with the clause 
giving the right to the plaintiff to license to makers of and dealers in 
engine accessories? The patentées hâve assigned the patents to the 
défendant companies, members to which plaintiff was authorized to 
grant licenses, and those companies are now exercising shop rights 
under the assignment, apparently in the face of the agreement that 
the patentées would not authorize this, and that the plaintiff might do so. 

The only way to harmonize ail the contract provisions is to regard 
the right of the patentées to assign as limited to the bare légal patent 
title and the right to royalties, accounting, and inspection, and that 
the words "to themselves" should read "to themselves only." Thus 
ail the provisions are made consistent inter se, and an inéquitable resuit 
prevented. The patentées hâve received $95,416 in royalties under 
Exhibit C, covering six years, or $16,000 a year. They could well af- 
ford to stay out of the risks of business. To attempt to authorize a for- 
midable competitor like the Splitdorf Company, one of the very dealers 
to whom plaintiff was given the right of license, after the plaintiff had 
built up an enormous business, to profit by that business, is utterly 
foreign to thé spirit and purpose of the contract. The assignment 
should be restricted to the légal title and right to royalties, accounts. 
and inspection, and the power of the plaintiff to sue for infringèment 
without joining the assignées be recognized. Whether the right of in- 
spection of plaintiff's books should be regulated, so as to prevent p 
competitor from learning the customers and business secrets of the 
plaintiff, should he postponed until the decree is settled. 

The case of Waldo v. American Soda Fountain Co. (C. C.) 92 Fed. 
'623, is distinguishable, because the gênerai clause making the contrac. 
€xtend to assigns could not possibly reach any assignable interest, ex- 
cept that to which the court applied it. 

The Kane and Milton Patents. Both thèse patents were producei 
in plaintiff's shop by its employés and with its facilities. It owns the 
patents, and by its outlay and business management has made them 
of great value. It could hâve sued on both of them in the alternative, 
and thus escaped the burden of establishing the priority of either. 
Having sued on Kane, it must technically show its priority ; but it has 
always owned both, and has given them almost ail of their value. 

It is indeed true that Kane must be shown to hâve been the prior in- 
-ventor, by proof beyond reasonable doubt. This is required by the law, 
and the évidence must be clear and convincing. Milton's British appli- 
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cation was filed first, and Kane's at a later date, but within a year. 
Hence the rule as to reasonable doubt applies in full force. 

The évidence shows the f oUowing : Both Milton and Kane were 
plaintiff's employés. Milton was Kane's superior, being employed as an 
engineer and inventor, whose inventions were to belong to plaintifF. 
Ehiring the year 1909, up to August 20, he was working on a high- 
tension magnéto for variable speed, multi-cylinder gas engines, which 
gave great promise, and was the means of securing a large contract for 
plaintiff' with the Cadillac Company, but which was a failure. He was 
also paying some attention to the low-tension magnéto for hit and miss 
engines. 

In April, 1909, the magnéto produced by plaintiff, called the Milton 
magnéto, proved unsatisfactory, and there was danger of plaintiff losing 
the business of supplying it to its chief user, the International Har- 
vester Company. Mr. Webster, the président of the plaintiff, urged 
Kane and another employé, by the name of Chiville, to try to pro- 
duce a device which would solve the difficulty. Kane worked the mat- 
ter out on April 11, 1909, made an incomplète drawing, and brought it 
to plaintiff's office. He followed this by a complète drawing, made 
April 14, 1909, showing the new device in full détail. He exhibited the 
first drawing to his father, then employed by the Harvester Company, 
and to persons in the office, and the later drawing to Mr. Chiville and 
others, and a device made according to the later drawing was produced 
shortly after, put on an engine, and worked satisfactorily. None of 
thèse facts is in dispute, but Milton testifies that the idea was his, and 
not Kane's and that the latter made the last drawing under his direc- 
tion. Kane produced both of the drawings, they bear his name and the 
dates, and he is corroborated by his father, who produced his diary, 
showing the date appearing on the first drawing, both of which are in 
évidence. 

Milton's testimony that tlie drawings were made imder his direction 
is not corroborated, except by slight circumstances unsatisfactory in 
their character, and is inconsistent with his testimony and conduct in 
the Kane-Milton interférence proceedings in the Patent Office. In 
those proceedings he put the date of his disclosure in August, 1908. 
On this trial he adopted Kane's date. He took very little interest in 
the interférence proceedings, but refused to concède priority to Kàne. 
His American patent was owned by plaintiff, so he had no interest in 
showing priority, except the pride of an inventor. He produced no 
drawings showing his alleged discovery, other than those in the English 
patent, made in October, 1909, no original drawings whatsoever, no 
corroboration of his claim to invention. While the correspondence in 
1909 between him and Mr. Webster shows that he took considérable 
interest in the improved low-tension magnéto, as well as the high-ten- 
sion device, and he attempted to develop it in England, yet the évidence 
as a whole is overwhelming that he was not the inventor, and thkt 
Kane was. The évidence is thoroughly satisf actory. 

f 4] A like décision was reached in the Patent Office also, and this 
détermination imposed upon Milton the burden of showing its incor- 
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rectness under section 4914, R. S. U. S. (Comp. St. § 9459). Déci- 
sions by the Court of Appeals of the District of Columbia in inter- 
férence cases are binding on the office ; they are net res adjudicata in 
the courts. Westinghouse v. Hein, 159 Fed. 936, 87 C. C. A. 142, 24 
L. R. A. (N. S.) 948. Like ail executive décisions they are presump- 
tively valid on questions of fact, not subject to collatéral impeachment, 
except for gross mistake or fraud. A patent is presumed valid, as 
everybody knows. Like presumption should aid the décision of the 
examiner in deciding an interférence. 

Apart îrom thèse considérations, however, the proof shows that Kane 
is beyond reasonable doubt the first inventor. 

[5] The Kane Patent It is urged by défendant that the claims of 
the Kaixe patent sued on, being 2, 3, 7, and 8, are invalid, because not 
within the original disclosure ; 2 and 3 being in the Milton interférence, 
and the others first introduced in 1918. Thus it is necessary to ex- 
amine Kane's original application, on vi^hich he ohtained bis first patent. 
No. 1,204,573; the one in suit having been issued on a divisional ap- 
plication. 

Kane's first application of February 2, 1910, describes the magnéto, 
and the mechanism by which the armature is so operated as to cause a 
spark to be produced in the engine cylinder at the instant of compres- 
sion. The drawings show the device fully, with one exception, and 
are reproduced in the patent in suit, with an additional one taken over 
from the Milton patent, showing how the movable électrode is brought 
back to normal position. It is true that the main object of Kane seems 
to hâve been to cover means for rendering the apparatus inoperative 
during the high-speed period of the engine. But if he shows enough 
in bis spécification, drawings, and claims to cover the éléments of the 
claims made later, in the patent in suit, that is sufficient. 

In the first placé, the drawings in the first application exhibit ail that 
the later claim 2 includes, except the curved cam surface. They show 
a cam surface, in the sensé that two surfaces are brought in contact by 
circular movernents around différent centers and with différent radii. 
They slide on each other, and there will be the true cam movement. 
Claim 3 of the patent in suit counts on a cam surface only, and hence 
that claim is certainly within the original drawings. Kane therefore 
had the right to make that claim. 

Claims 7 and 8 are much broader, and it is urged that the original 
disclosure did not cover the subject-matter of thèse two claims. The 
claims f oUow : 

"7. In an electrical ignitlon device for internai combustion engines, tlie 
conibination of a magnéto generator comprising rotor and «tator and generat- 
ing winding, a pair of relatively movable make and brealv spark électrodes 
adapted to be located within an engine cylinder, spring means tending nor- 
mally to hold said rotor in a certain position, mechanism wliereby the move- 
ment of the rotor effocts the séparation of said électrodes at a prêdetermined 
point in- the movement of the rotor, a l'igid unitary and intégral support 
upon which ail of the aforesaid iiarts are mounted. whereby ail of said 
parts may be removed from and returned to their position upon an engine 
cylinder witliout disturbing their relations one to another, conductors for 
carrylng electric current from said generating winding to said électrodes, 
255 F.— 58 
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and engine driven means adapted to oscilla te sald rotpr against the, action of. 
said spring means and then to release it. 

"8. In an electrical ignition devlce for internai combustion engines, the 
coinbination of a magnéto generator, comprlsing rotor and stator and gen- 
eratiùg windlng, a- pair of relatiyely movable niake and break spark électrodes 
adapted to be located within an engine cylinder, spring means tending nor- 
mally to hold said rotor in a certain position, mechanism wliereby the move- 
ment of the rotor effects the séparation of said électrodes at a predetermined 
point in the movement of the rotor, a supporting merober upon the several 
parts of which ail of the afloresald mechanism is monntetl and having a sin- 
gle intégral part adapted to be attached t,p the engine, whereby ail of said 
mechanism may be removedfrom the engine by removing sald single intégrai 
part and may be returned to its position upon the engine wlth unchanged 
relations between any and ail of the parts of ail of sald mechanism, thereby 
insuring the predetermined synchronism and interrelated adjustment of sald 
mechanism when it is replaced uix)n the engine, and engine drh'en means 
adapted to osclllate said rotor against the action of sald spring ineans and 
then to release it." 

Original claim 8 in the first Kane application reads : 

"8. In igniters for explosive engines, the combination with an electrlc cir- 
cuit having included therein two électrodes, of means for nôrmally holding 
the électrodes in contact with eaeh other, a magnetic fleld, an osdllatory 
armature located in sald field and included in said circuit, a reciprocating 
inember controlled by the running of the engine for moving the oscillatory 
armature in one direijtion, means for moving the oscillatory armature In the 
opposite direction,, means for sépara ting the électrodes when the oscillatory 
armature is môve4 in said opposite. direction, and means for timing the move- 
ment of said armature in said opposite direction." 

I think that daims 7 and 8 are shown in ail their éléments in the 
original application. Figure 1 shows the unitary structure attached to 
the engine, and claiip 8 (original) shows in a gênerai way the electrical 
device. I find claims 3, 7, and 8 of the Kane patent in suit valid. 

[6] Eight years elapsed between applying for and issuing the Kane 
patent, but Kane complied with the law and Patent Office rules in ail 
respects. Two interférences had to be disposed of, with the, necessary 
delays incident to them. A divisional application was required and must 
be prosecuted. Mère delay does not affect the validity of the patent. 
Columbia Motor Car Co. v. Duerr & Co., 184 Fed. 893, 107 C. C. A. 
215 ; Cleveland Foundry Co. v. Détroit, Vapor Stove Co., 131 Fed. 853, 
68 C. C. A. 233 ; Cadillac Motor Car Co. v. Austin, 225 Fed. 983, 141 
C. C. A. 105. There are many other like décisions. 

The question of collusion in the Milton-Kane interférence is entirely 
set at rest in favor of plaintifï by the décision in this circuit of West- 
ern Glass Co. V. Schmertz Wire Glass Co., 185 Fed. 788, 109 C. C. A. 1. 

It is unnecessary to consider the efïect of dissolving the Kane-Pod- 
lesak interférence by reason of the conclusion that the assignment of 
Exhibit D is limited to the patent légal title, royalties, accounting, and 
inspection. 

[7] Claims 1, 2, 3, 8, 9, 21, and 22 of the Podlesak reissue, No. 
13,878, are infringed; also such claims of Podlesak patent, No. 1,101,- 
956, as may be in issue. 

No sufficient proof of contributory infringement appears, and the bill 
should be dismissed as to the Podlesaks. Other matters reserved until 
settlement of decree. 
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UNITED STATES v. BUCHANAN. 
(District Court, W. D. Texas, San Antonio Division. February 20, 1919.) 

No. 2342. 

1. BAit <S=55^Bail Bonds — United States Commissioners — Procesb. 

Tlie forin of a bail bond talïen by the United States commissioner 
sliould eonform in ail substantial particulars to tbe requirements of the 
laws of the state in wbreh the commissioner Is sitting, Rev. St. § 1014 
(Comp. St. § 1674), providing that the United States commissioner may 
take bail in any .state agreeable to the usual mode of process agalnst 
offenders in such .state. 

2. Bail ©=366 — Bonds — Sufficiency. 

Where a bail bond set out that défendant eommltted a felony by at- 
tempting to export munitions of war Into Mexico in violation of the Presi- 
dential Proclamation of March 12, 1914, held that the bond vras sufflclent 
under Code Cr. Proc. Tex. art. 321, havlng set out that the offense wna a 
felony, which was ail that was requlred by the statute, notwithstandlng 
the original proclamation of Président Taft, under the Congressionaî 
Resolution of March 14, 1912, making a violation a felony, had been 
revoked before March 12, 1914; a similar proclamation having been Is- 
sued by Président Wilson before and in efCect at the tlme the offense was 
alleged to hâve occurred. 

3. JuDGMENT ©=5342(1) — Vacation — AtrnroRiTY of Court. 

A .ludgment on a bail bond caunot be set aside by the court after the 
expiration of the term at which it was rendered, where the bond was 
valid and the judgment was not a nullity. 

Manuel Buchanan was charged with unlawfuUy attempting to ex- 
port munitions of war into, Mexico. On motion to set aside judg- 
ment of forf eiture of bail bond entered at former term, on the ground 
that the bond was void and the final judgment entered a nullity. Mo- 
tion denied. 

Heilbron & Matthews, of San Antonio, Tex., for petitioner. 
Hugh R. Robertson, U. S. Dist. Atty., and Claud J. Carter, Asst. 
U. S. Dist. Atty., both of San Antonio, Tex. 

WEST, District Judge. The défendant as principal, together with, 
his sureties, move to set aside the final judgment of forfeiture entered 
at former term upon his bail bond upon the groUnd that said bond is 
void, and that final judgment is itself a nullity, wherefore the court 
may take jurisdictional cognizance of the motion even though the final 
judgment was entered at a former term. The invalidity of the bond is 
based upon a claim that it does not appear from the bond that the 
défendant is charged with any offense against the laws of the United 
States. 

[1,2] The material portions of the bond charging the offense is as 
f ollows : 

"In violation of the Presldent's proclamation of March 12, 1914, of the Re- 
vised Statutes of the United States, unlawfuUy committed a felony." 

As a matter of f act there was no proclamation made by the Président 
"of March 12, 1914." There was a proclamation made by Président 

<g=}For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Taft on March 14, 1912, pursuant to the provisions of the joint reso- 
lution of Congress approved March 14, 1912, the joint resolution au- 
thorizing the Président to déclare, by proclamation, it to be unlawful 
to export arma or munitions o£ war into any American country where 
conditions of domestic violence existed under such limitations and 
exceptions as he, the Président, might prescribe. Section 2 of this 
joint resolution prescribes a penalty of the grade of felony for any 
violation of such resolution and proclamation; 37 St. at L. pt. 1, p. 
630. Président Taft's proclamation was revoked by Président Wil- 
son on February 3, 1914; 38 St. at I^. pt. 2, p. 1992. Président Wil- 
son, on October 19, 1915, made his proclamation, carrying into effect 
and rendering operative the joint resolution before referred to. 39 
St. at L. pt. 2, p. 1756. 

The form of a bail bond taken by a United States commissioner 
should conform in ail substantial particulars to the requirements of 
the laws of the state in which the commissioner is sitting, so far as 
such laws are applicable; U. S. v. Sauer (D. C.) 73 Fed. 671. This 
accords with article 1014, R. S. (Comp. St. § 1674), which provides 
that a United States commissioner may take bail in any state "agree- 
ably to the usual mode of process against oflfènders in such state." The 
Code of Criminal Procédure of Texas 1911, art. 321, is to the effect 
that : 

"A bail bond shall be snfficlent If it contalns the following requisites 
* * * 

"(3) If the défendant Is eharged with an offense that is a felony, that it 
state that he is chàrged' with a felony." 

See Anduaga v. United States, 254 Fed. 61, C. C. A. , 

The Court of Criminal Appeals of Texas, construing article 321, 
C. C. P., supra, through Judge Prendergast, in Anderson v. State 
(Tex. Cr. App.) 201 S. W. 994, referring to the sufficiency of the bond 
under the requirements of this section of the Criminal Code, says : 

"The bond will be sufflcient If it states merely that the offense eharged is 
a felony, without telling what the offense is. Under this statute either thia 
must be done, or the sjieciflc offense must be stated." 

Applying the rules of construction as laid down by the authorities 
mentioned, and testing the sufficiency of the bond in this case by those 
rules, it appears that the matter of the offense is touched upon in the 
bond in two particulars: (1) Where the charge is said to be "in vio- 
lation of the President's proclamation of March 12, 1914" ; and (2) 
"of the Revised Statutes of the United States unlawfuUy committed a 
felony." 

Presumably the référence to the offense being in violation of the 
President's proclamation was intended as a mère référence to the 
proclamation so that it might be consulted, certainly such a référence 
could not comply with that requirement of the law mentioned by Judge 
Prendergast, which says that the offense must be named. To name the 
offense eharged would require a résumé from the proclamation and 
resolution of ail the essential éléments of the offense therein stated, 
which is not done. Since it appears that the Président issued and 
made no proclamation of any character whatever on March 12, 1914, 
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that verbiage in the bond may be disregarded as meaningless surplus- 
age. The incjuiry then follows as to whether or not there still remains 
in the body of the bond the second aUernative requirement specified in 
the Criminal Code of Texas, and as stated by Judge Prendergast, to 
wit, that tlie offense charged is a felony or misdemeanor as the case 
may be. The bond provides, eliminating the language referred to, as 
follows, the charge being: 

"On or about the lltli day of October, A. D. 1917, witliin said district, in 
violation of the lîcvised Statutes of tlie United States, unlawfully committed 
a felony." 

[3] It then appears that the identical requirement of the Code is 
complied with, in that the principal défendant is charged with having 
committed a felony. The offense is shown by the bond to hâve been 
committed on or about the llth day of October, A. D. 1917. At that 
time the joint resolution of March 14, 1912, and the President's proc- 
lamation of October 19, 1915, making the resolution operative, were 
in efifect. Section 2 of the joint resolution provides : 

"That any shlpment of material hereby declared unlawful after such a 
proclamation shall be punishable by fine not exceeding $10,000, or imprison- 
ment not exceeding two years, or both." 

The joint resolution of Congress, together with the proclamation 
of the Président, constitutes a valid enactment of a law and statute 
of the United States. The grade of the offense is also fîxed by the 
resolution as that of felony. The requirements of the Code of Crim- 
inal Procédure of the state of Texas seems to hâve been fully met, and 
the bond is a valid and subsisting obligation of the signers. Therefore 
the motion to set aside the judgment, being made at a term subséquent 
to that at which the final judgment was entered, comes too late; the 
court is without jurisdiction to entertain it, and the motion is there- 
fore dismissed. 

A formai order to this effect will be entered as of this date. 



HOWARD V. 9,889 BAGS OF MALT. 

(District Court, D. Massachusetts. February 15, 1919.) 

No. 1567. 

1. Admiralty <©=:33e — ScopE OF Jurisdiction — Set-Off. 

A set-off is unknown to the aduiiralty law, except as a crédit on the 
transaction whlch forms the sub.iect of the llbel. 

2. Siiippi,\^G <S=>154 — Lien for Freight — Storage of Cargo. 

A ship does not lose her lien on a cargo for freight by dellvery to a 
public warehouse for storage without Intention to dellver to tlie con- 
signée. 

3. Maritime Liexs <5=>1 — Favored by Courts — Acts Wiiicii Will Defeaï. 

A maritime lien is one favored by the courts and will be enfoi'ced, uii- 
less clearly displaced by the acts or agreements of the parties. 

In Admiralty. Suit by Thomas J. Howard against 9,889 Bags of 
Malt. Decree for libelant. 



©=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Hill, Barlow & Homans, of Boston, Mass., for libelant. 
Pitt P. Drew, of Boston, Mass., for petitioner France & Canada 
S. S. Co., Limited. 
George Everett Kimball, of Boston, Mass., for petitioner Hustis. 
Pitt F. Drew, of Boston, Mass., for claimant. 

HALE, District Judge. This is a suit in rem to enforce a lien of 
the libelant upon the cargo of the ship George S. Repplier for carry- 
ing 9,889 bags of malt f rom Hoboken, N. J., to Mystic Wharf, Bos- 
ton, and for four days demurrage. 

The contract of carriage is shown by the bill of lading, by corres- 
pondence, and by oral testimony of conférences of the libelant with 
one Elder, who appears to hâve been the agent for Renke, the undis- 
closed principal. It appears that the undertaking on the part of thq 
libelant was to get the malt to Boston, to deliver it to Mystic Wharf, 
and to use ail diligence to catch the steamship Moorish Prince, upon 
which the malt was to be carried f rom Boston to a foreign port. 

From an examination of the proofs, it appears that the contract was 
made on July 12, 1917. On July 13, at 7 in the morning, the libelant 
produced the barge for loading in Hoboken, N. J. Late in the after- 
noon of July 15, the barge was being loaded by the shippers. The 
necessary bills of lading were not produced until July 16. The b.arge 
then sailed through Hell Gâte on July 17, and proceeded the same 
day to Whitestone Head ofï Long Island Sound. 

The testimony must be held to prove that up to July 17, the time 
which had elapsed was due to the loading of the barge by the ship- 
pers, over which the libelant had no control, and to the delay of the 
shippers in producing the necessary bills of lading. The voyage was 
made without further delay, except for the thick fog which prevailed. 

The testimony tends to show that the delay in reaching Boston was 
from no fault of the libelant, but from conditions of weather, or, in 
other words, from périls of the sea. 

The libelant engaged a towing company to take the barge ; he also- 
gave orders for prompt action. He appears to bave used reasonable 
diligence in making the voyage. His contract was not to reach the 
Moorish Prince, in any event before she saikd, but to use ail diligence 
to reach her. 

He has met the burden of proving that he did use such diligence, 
and that he performed his contract. 

[ 1 ] At this point it must be pbserved that the claimant makes a de- 
mand that a certain set-off should be allowed because of breach of 
contract on the part of the libelant. It is not necessary to go into the 
question whether the testimony shows such breach. It is enough to 
say that, under the law, thèse damages cannot be recovered by set-off, 
but must be recovered by a separate action. A set-off is unknown to 
the admiralty law, except as a crédit on the transaction which fomis 
the subject of the libel. O'Brien v. Bags of Guano (D. C.) 48 Fed. 
726, 730. The claim for damages is a personal right on the part o£ 
the owner against the carrier, and is not a claim upon the cargo it- 
self. The Giulio (D. C.) 34 Fed. 909. 
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[2] A sharp contention is made by the claimant that the lien of the 
libelant bas been lost by the discharge of the cargo, and by abandon- 
ment of possession. The testimony makes it clear that on the arrivai 
of the ship at Mystic Wharf, the steamship Moorish Prince had sailed. 
No consignée or other claimant appeared to accept delivery of the car- 
go. The only person to supervise the unloading was one Ackerly, 
the superintendent of the pier. The malt was stored on the pier, in 
the warehouse of the Boston & Maine Railroad, a public warehouse- 
man, and not shown to be an agent of the consignée. The malt was 
received by the France & Canadian Steamship Company as a deposit 
for the benefit of both parties. The testimony fails to prove that it 
was delivered to the consignée, or that such was the intention of the 
parties. On the other hand, the proofs are clear that on August 8th, 
as soon as he heard of the discharge of the cargo, the libelant sought 
to enf orce his lien ; that he went to Elder, the agent of the claimant 
and told him that he should libel the cargo for his freight. This ap- 
pears from Elder's testimony. The testimony is convincing that the 
libelant did not intend to abandon his lien by giving up possession; 
that the cargo was received by the France & Canadian Steamship 
Company; and that this company was wholly a stranger to the obli- 
gation to pay freight. 

[3] The maritime lien is one favored by the courts; it will be en- 
forced unless clearly displaced by the acts or agreements of the parties. 
In Bags of Linseed, 66 U. S. (1 Black) 108, 114 (17 L. Ed. 35), in 
speaking for the court, Mr. Chief Justice Taney observes: 

"Courts of admlralty, when carrying Into exécution maritime contracts 
and liens, are not govemed by tlie strict nnd teclinieal rules of the common 
law, and deal witli them upon équitable principles, and with référence to the 
usages and nece.ssities of trade. • * * It is the interest of the sliipowner 
that his vessel should discharge her cargo as speedily as possible after her 
arrivai at the port of delivery. And it would be a serions sacrifice of his in- 
terests if the ship was conipelled, in order to preser\'e the lien, to remain 
day after day with her cargo on board, waiting untll the consignée found it 
convenient to pay the freight, or until the lien could be enforced in a court 
of admiralty." 

See, also, Costello v. Cargo of Laths (D. C.) 44 Fed. 105 ; The Anna 
Kimball, 2 Clifï. 4, 15, Fed. Cas. No. 7,772. 

Under the maritime law of this country, a manual turning over of 
cargo by shipowners to an indépendant warehouseman, or even to the 
consignée itself, does not of itself operate of necessity to discharge 
their lien for freight. Where the intent of the shipowners in making 
such delivery is merely to discharge the cargo, and not to deliver it, 
their lien for freight remains in fuU force. 600 Tons of Iron Ore 
(D. C.) 9 Fed. 595, 597; 151 Tons of Coal, 4 Blatchf. 468, Fed. Cas. 
No. 10,520; Davidson S. S. Co. v. Bushels of Flaxseed (D. C.) 117 
Fed. 283. 

In the case before me, the testimony proves that the libelant has 
earned his freight, and that he did not intend to lose his lien by aban- 
donment of possession. According to the liberality of the admiralty 
law, he is still able to enforce the lien against the cargo. The price 
for the libelant's services, fixed by the contract, appears to hâve been 
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a reasonable one. He paid out $750 for towage to Cape Cod Canal ; 
$60 for canal charges; $175 from the canal to Boston— making nearly 
$1,000 for towing alone. The value of the barge is fîxed at $55 per 
day. I am of the opinion that the libelant, by compétent testimony, lias 
proved his case for freight under his contract as claimed in his libel, 
and that he also has established his claim for demurrage as set forth 
in his libel. I do not allow interest. 

A decree may be presented f or the libelant, for the sum of $2,649.07. 
The libelant recovers costs. 



CITY OF MOORHEAD v. UNION LIGHT, IIEAT & POWER CO. 

(District Court, D. Minnesota, Hixth Division. October 2C, 1918.) 

Gas ®:»14(1) — Contract with Gas Company — Specific Enfoucement. 

A gas company wliich lias contracted to furnlsh gas to a city and ils 
inliabitants for a term of ten years at fixed rates cannot be given the 
riglit by a court of equity to violate its contract and increase Its rates 
because war conditions liave rendered them unprolitable. 

In Equity. Suit by the City of Moorhead against the Union Lîght, 
Heat & Power Company, with cross-bill. On motions by each party 
for preliminary injunction and by complainant to dismiss cross-bill. 
Motions of complainant granted. 

James A. Garrity, of Moorhead, Minn., for plaintiff. 
Denegre & McDermott, of St. Paul, Minn., and A. W. Fowler, of 
Fargo, N. D., for défendant. 

AMIDON, District Judge. Plaintifï, the city of Moorhead, is a 
municipal corporation operating under a home rule charter adopted by 
its people March 22, 1900. That charter (section 223), provides that 
every ordinance by which the council shall propose to grant any fran- 
chise shall contain ail the terms and conditions of the franchise, and 
it shall be a feature of every franchise so granted that the maximum 
price of the service shall be stated in the grant, and before the ordi- 
nance shall become effective it shall be submitted tO, and approved by, 
the qualified voters of the city. 

On the 6th day of May, 1912, an ordinance granting the défendant, 
the Union Light, Heat & Power Company, a franchise for the purpose 
of distributing gas for the term of ten years, was adopted by a ma- 
jority of the voters of the city. It was accepted in writing on August 
22d. Section 6 of this ordinance fixes the maximum price of gas at 
not to exceed $1.80 per thousand cubic feet for illuminating, and $1.45 
per thousand cubic feet for fuel purposes. Défendant has since been 
supplying gas to the city and its inhabitants under this franchise at the 
rates agreed upon. Its plant is located in the city of Fargo, in the 
State of North Dakota, and it supplies gas to that city and its inhabit- 
ants, as well as to the plaintiff. 

<5x:sFor other cases see same topic & KEY-NDMBER in ail Key-Numbered Digests & Indexes 
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August 22, 1918, défendant served upon the city of Moorhead writ- 
ten notice that the rates for gas for ail purposes from and after Sep- 
tember Ist would be $2 per thousand cubic feet. 

On the 30th of August the bill in this suit was filed in the state court 
for the county of Clay, in which the city of Moorhead is located. The 
pleading sets forth a history of the relations between the parties, as 
above stated, and the threat of the défendant to increase its rates and 
to discontinue its service unless the increased rate was accepted. It 
prays for a temporary injunction to restrain this violation of the or- 
dinance, and for a permanent injunction upon the hearing of the case. 

Défendant has filed an answer and cross-bill. It admits the alléga- 
tions of the complaint, but allèges that owing to the European War 
ail the éléments entering into the cost of manufacturing and distribut- 
ing gas hâve been so greatly increased that it cannot supply gas at the 
rates fixed by the ordinance except at an actual loss ; sets forth in dé- 
tail the éléments of such increased cost, and facts tending to show that 
the ordinance rate when applied to the business of the company for the 
year 1918 leaves nothing by way of providing for dépréciation or 
interest on the investment, and, as this process has been steadily grow- 
ing worse since the beginning of the war, the bill charges that a con- 
tinuance of the rate will resuit in an actual loss to the company even 
if dépréciation and interest on the investment are disregarded. The bill 
further states that its gas business supplying both Fargo and Moor- 
head is operated as a single enterprise, and that the rates for both 
cities ought to be the same, and that, for the reasons set forth in the 
cross-bill, the rates in Fargo hâve been fixed and accepted at $2, and 
that it is both impracticahle and unjust to supply gas to the city of 
Moorhead and its inhabitants at a lower rate than obtains in the neigh- 
boring city. 

The cross-bill prays that the provision of the ordinance fixing the 
maximum rate be declared to be null and void, and that plaintifif be 
enjoined from enforcing its provisions, and from attempting to compel 
défendant to furnish gas to plaintiff, or its inhabitants, at those rates. 

While the case was pending in the state court, a temporary injunction 
was granted on plaintifï's motion. Thereafter the cause was removed 
into this court by défendant on the ground of diversity of citizenship. 
Plaintiff moves that the temporary injimction in the state court be 
continued, and that the cross-bill be dismissed upon the ground that 
it States no facts entitling the défendant to relief in equity. Défendant 
moves that the temporary injunction granted by the state court be set 
aside, and that a temporary injunction be issued by this court in ac- 
cordance with the prayer of the cross-bill. 

The méat of the case is this: Does the fact that defendant's con- 
tract with the city has, by reason of the European War, become un- 
profitable, justify the court in releasing défendant from the contract? 
Does a pul)lic utility company, which contracts to supply the public with 
a commodity like gas or electricity, occupy a différent position from 
other contractors who bave agreed to supply articles the cost of which 
hâve been greatly enhanced by the war? Is a public utility company 
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entitled to modify îts contract whenever a change is necessary in order 
to make performance profitable? When cities are expressly vested 
with power to enter into contracts as to rates, it is now established by 
repeated décisions of the Suprême Court that such contracts are bind- 
ing upon the city even though the public utility company may make 
extortionate profits therefrom. Détroit v. Détroit, etc., Ry. Co., 184 
U. S. 368, 22 Sup. Ct. 410, 46 L- Ed. 592; Vicksburg v. Vicksburg 
Water Co., 206 U. S. 496, 27 L. Ed. 762, 51 L. Ed. 1155 ; Home Télé- 
phone Co. V. Los Angeles, 211 U. S. 265, 273, 29 Sup. Ct. 50, 53 L. 
Ed. 176. Public utility companies are insistent that their rights under 
such contracts be protected by the courts against every attempt of the 
State or city to reduce rates, and when the city's power to make the 
contract is clear the courts hâve uniformly restrained their violation. 
If such be the law in favor of public utility companies, why should not 
the converse be equally true, and such companies be compelled to per- 
form their contracts even though they may resuit in a loss? 

It is easy to confuse this case with the cases which hâve usually been 
brought before courts by utility companies. Such companies usually 
corne into court upon the f ollowing state of f acts : They hâve re- 
ceived a franchise from the city, fixing the rate for their service. At 
a subséquent date the city in the exercise of its police power re- 
duces those rates, and the company then asserts that the new rates are 
confiscatory ; that is, are so low as not to yield a reasonable profit upon 
the value of the property devoted to the service. As against ail such 
réductions, the company is protected by the Fourteenth Amendment of 
the Constitution against rates being made so low as not to pay a rea- 
sonable profit. Such, however, is not the présent case. Hère there 
has been no réduction by the city of the franchise rates. It simply 
stands upon its contract and asks protection against the rates being 
raised by the company. The party who is changing the franchise rates 
now is, not the city, but the public utility, and the city is only asking 
the court to compel the company to perform its contract and furnish 
gas at the rates for which the company has agreed to be bound. 

It is conceded in argument that the rule in the fédéral courts in ac- 
tions at law is that a party is bound by his contract, though per- 
formance results in loss. That is settled by the Court of Aopeals of 
this circuit in the récent case of Berg v. Erickson, 234 Fed. 817, 148 
C. C. A. 415, L. R. A. 1917A, 648. Frorn a careful review of the 
authorities, Judge Sanborn there states that in some of the state courts 
a rule has been developed that, when conditions arise of such a char- 
acter that the court can say that they were not within the contempla- 
tion of the parties at the time the contract was made, such a change 
of situation will excuse a violation of the contract. He concludes, how- 
ever, as ïoUows : 

"But no décision of the Suprême Court or of any fédéral court to tlils effeet 
has been cited or dlscovered whleh goes sa far, and the rule adopted by the 
Suprême Court, which must prevail hère, is otherwise." 

He cites many fédéral authorities in support of the strict rule. 
Among them are Dermott v. Jones, 2 Wall. 1, 17 L. Ed. 762; The 
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Harrimaii, 9 Wall. 161, 172, 173, 19 L- Ed. 629; Jones v. United 
States, 96 U. S. 24, 29, 24 h. Ed. 644; Chicago, etc., Ry. Co. v. Hoyt, 
149 U. S. 1, 14, 15, 13 Sup. Ct. 779, 37 L. Ed. 625. 

Conceding this to be the rule at law, counsel for défendants insist 
that the rule in equity is différent, and that a court of equity will not 
specifically enforce a contract when a change in the situation lias oc- 
curred of such a character that the parties at the time of making the 
contract did not hâve it in contemplation. ControUing décisions of the 
fédéral courts, hovvever, are also fatal to this contention. The ques- 
tion has been directly passed upon, and contracts much more inéq- 
uitable than the one hère involved were enforced in the following cases : 
Marble Co. v. Ripley, 10 Wall. 339, 19 L. Ed. 955 ; Franklin Telegraph 
Co. V. Harrison, 145 U. S. 459, 471, 12 vSup. Ct. 90O, 36 h. Ed. 776; 
Guffey V. Smith, 237 U. S. 101, 115, 35 Sup. Ct. 526, 59 E. Ed. 856. 
Thèse cases ail décide that in determining whether équitable relief 
should be granted with respect to a contract the court must place it- 
self in the position occupied by the parties at the time the contract was 
made, and not at the time at which it is to be performed. If at the 
time it was made the contract was fair and f ree f rom fraud, mistake, 
or imposition, parties must be left free to make their contracts, and it 
is the duty of courts to enforce them as made. The same doctrine has 
heen applied to contracts between municipalities and public utility com- 
panies. I^ogansport, etc., Gas Co. v. Peru (C. C.) 89 Fed. 185 ; Muncie 
Natural Gas Co. v. Muncie, 160 Ind. 97, 66 N. E. 436, 60 E- R. A. 822; 
Westfield Gas & Mining Co. v. Mendenhall, 142 Ind. 538, 41 N. E. 
1033; Pond on Public Utilities, §§ 431, 432. 

The contract between plaintiff and défendant is for a comparatively 
short term. The conditions which cause the hardship are not perma- 
nent, and are certainly not greater than those which frequently arise 
in contracts between private corporations and individuals. In the 
case of In re Janvrin, 174 Mass. 514, 55 N. E. 381, 47 E. R. A. 319, 
Mr. Justice Holmes, speaking for the Suprême Court of Massachusetts, 
held that contracts between public utilities companies and corporations 
for a brief term, so as to give to both parties peace and an established 
status, were reasonable, and when made should be enforced by courts. 

I am therefore unable to find any ground, either in law or equity, 
that would justify the court in excusing défendant from complying with 
its contract. 

' It is finally urged that the franchise is not mandatory but permis- 
sive, and that the company has a right at any time to wilhdraw frora 
performance when performance will entail an actual loss. There are 
numerous décisions which hâve held that street railway companies may 
withdraw their service from a limited section under the circumstances 
named. My attention has not been called to any case authorizing a 
public utility company to withdraw from supplying an entire city with 
a commodity like gas or electricity. I shall not attempt to détermine 
at this time whether défendant possesses such a right. If any such 
right exists, it would need to be carefully safeguarded. The public has 
rights in such a case as well as the company. The service cannot be 
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suddenly and arbitrarily withdrawn. It should not be withdrawn ex- 
cept upon a clear notice of intention to withdraw given for such a 
time as under the circumstances of the case will enable the munici- 
pality to contract with another private company to supply the com- 
modity, or enable the municipality to erect a plant and furnish the 
article for itself and its inhabitants. After a community has become 
accustomed to the use of gas or electricity, it cannot be suddenly thrown 
back and commanded to use oil lamps and coal ranges. It is entitled to 
sufficient notice to enable it, in the exercise of reasonable diligence, to 
secure the service from which the utility company has withdrawn. 

The situation disclosed by the cross-bill, if it is a true picture of the 
actual effect of the rates upon defendant's business, is such as might 
lead a just man in private life to modify a contract. It is within the 
power of the city council to modify a contract. In states having a 
public utility commission vested with full authority to deal with the 
subject of rates, such, for example, as Massachusetts, New York, Wis- 
consin, and California, those commissions hâve exercised their powers 
to increase rates when they were unreasonably low just as freely as 
to reduce them when they were unreasonably high. Unfortunately 
there is no commission in the state of Minnesota clothed with such a 
power. The same is true in North Dakota. A commission which is 
powerless to protect the public is also powerless to protect the company. 
Relief against such a situation, however, can be found only in the Lég- 
islature, and will not justify courts in assuming législative powers. 

The temporary injunction granted hy the state court will be contin- 
ued in force, and the application of the défendant for an injunction 
iipon its cross-bill will be denied, and the cross-bill dismissed for want 
of equity. 



In re BOSTON-WKST AFRICA TRADINO CO. 

(District Court, D. Massachusetts. Mardi 4, 1019.) 

No. 260S9. 

1. Banketjptcy <©=>74 — Involtjntaey Bankruptcy^Indebtedxess. 

In Computing indebtedness of one against vvliom an involuntary péti- 
tion was tjled, claims paid by preferentlal transfers, wliicti aniountecl 
to acts of banliruptcy, are to be counted. 

2. Bankruptcy <S=>166(5) — Prefekentiai. Transfers — Wiiat Constitutes. 

Where the treasurer of a corporation, who had supplied practically ail 
of its capital, and who had l)een led to believe that a claim against tho 
corporation was unfounded, though other corporate officers knew it was 
well founded, paid over to liimself on hls own claims practically ail of 
the corporate assets, held, that such payment was preferentlal, for the 
corporation was charged with knowledge of ail of its otticer.s. 

3. Bankruptcy <ê=>106(5) — Corporations — Officers — Knowledge. 

If a corporation lias creditors, to the knowledge of any of its otiicials 
or agents', by whose knowledge it would in ordlnary business affairs be 
bound, it is held to that knowledge, and Is presumed to act in the light oE 
that knowledge, when it makes a payment to another créditer, whicU 
would be preferentlal if other creditors exist. 

<®=»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexus 
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In Bankruptcy. In the matter of the Boston- West Aïrica Trading 
Company, alleged bankrupt. On review of the referee's report in favor 
of an adjudication in involuntary bankruptcy. Report confirmed, and 
adjudication ordered. 

Putnam, Putnam & Bell, Louis G. De Rochemont, and Jacobs & 
Jacobs, ail of Boston, Mass., for petitioning creditors. 

Swift, Friedman & Atherton, of Boston, Mass., for alleged bank- 
rupt. 

MORTON, District Judge. The question is whether the respond- 
ent should be adjudicated on an involuntary pétition. 

The f acts are as stated in the referee's report. The only points which 
require discussion are: (1) Whether the respondent owed debts to 
the amount of $1,000 at the time when the pétition was filed ; and (2) 
whether the payaient to Argous was an act of bankruptcy. The com- 
plète facts are rather complicated, and only such of them will be re- 
ferred to as are necessary to the discussion of the questions stated. 

[1] As to (1), whether the dehts amounted to $1,000: There were 
less than 12 creditors, and for présent purposes the pétition may be re- 
garded as if brought by only one, viz. the Quaker City Morocco Com- 
pany. Its claim, as stated by the référée, amounted to less than $1,000. 
The only other indebtedness of the respondent, which is hère establish- 
ed, is that to Argous, on which the payment was made which is alleged 
in the pétition as the act of bankruptcy. The contention for the re- 
spondent is that the payment extinguished the debt, and that there- 
fore there was less than the amount of indebtedness required in bank- 
ruptcy proceedings. It has, however, been decided in this district, and 
upon what seem to me sound grounds, that in Computing total indebt- 
edness claims paid by preferential transfers, which are found to hâve 
been acts of bankruptcy, are to be counted. 

"A debt, eveu If paid in full witliin four months of an involuntary pétition, 
may be tounted as a debt owlng at tlie date of tlie pétition, if the payment 
lias been preferential or in fraud of creditors." Dodge, J., In re Jacobson 
(D. 0.) 24 Am. Bankr. Rep. 927, 931, 181 Fed. 870, 873. 

There is no question that the debt to Argous, if counted, was more 
than enough to make up $1,000. It follows that the petitioner estab- 
lished a sufiicient indebtedness. 

[2, 3] As to (2), whether the payment to Argous was a préférence or 
f raudulent conveyance : Argous had supplied practically ail the capi- 
tal to the respondent, and was the person most heavily interested in it. 
It had shipped bides in the course of its business from Africa to this 
country and had been paid for them. It owed no indebtedness, except 
to Argous, and the claims by the petitioner, who had bought hides of 
it, for overcharges and inf erior quality ; the alleged claim of the Bank 
of British West Africa is not considered in the présent controversy. 

On December 5, 1917, at Boston, Argous, as treasurer, paid himself 
about $12,000 from the respondent's funds, on a claim of like amount 
which he held against the respondent. At the same time he transferred 
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to himgelf ail the rest of the cash belonging to the respondent, about 
$6,500, and gave the respondent his personal note theref or. The state- 
ment of the transaction sounds fraudulent, but the leamed référée did 
not so regard it. Argous was, as stâted, practically the only person 
interested in the company;. he was evidently somewhat dissatisfied with 
the way its affairs were beihg hahdled ; ■ its active busirïëss was being 
reduced or given up; and he apparèntly took over its caSh for his 
own protection. At that time, although he knew of the claim by the 
Morocco Company against it, he had been advised that the claim was 
unfounded, and he did not hâve in mind to gain anv advantage over 
the Morocco Company by transfers to himself. Schroeter, who was 
président of the company, and whose place of business was in New 
York, had heen notified of the claim, and regarded it as better found- 
èd than did Henkel, who advised Argous about the matter. 

The cash transferred to Argous constituted the entire substantial 
assets of the respotident. A few hundred dollars was left, but not 
sufficient to pay the petitioner's claim. If the respondent is to be held 
to the combined knowledge of Schroeter and Argous, it knew that the 
transfer to Argous would tend to hinder, delay, and defraud its other 
creditorS. Such inevitably would be the eflfect of any conveyance by a 
debtor of ail its property without arranging to pay its debts. Wilson 
V. Mitchell-Woodbury Co., 214 Mass. 514, 102 N. E. 119. The re- 
spondent is a corporation. The alleged act of bankruptcy was the act 
of the corporation. I do not think that it can be heard to say that, al- 
though Schroeter knew of the claims, he did not know of the transfer, 
and that Argous, although he knew of the transfer, did not believe the 
claims to be well founded, and that theref ore no act of bankruptcy was 
«ommitted, because no intent to prefer existed in any person's mind. 
If a corporation has creditors to the knowledge of any of its officiais 
or agents, by whose knowledge it would in ordinary business affairs be 
bound, it is held to that knowledge, and is presumed to act in the light 
of it, in matters of this sort. Cohen, Trustée, v. Tremont Trust Co. 
<D. C. Dec. 11, 1918) 256 Fed. 399. 

Report confirmed. 

Adjudication ordered. 
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UNITED STATES v. HOTT. 
(District Court, S. D. New York. November 9, 1917.) 

1. Poisons <g=2 — Haebison Anti-Nabootio Act — Vauditt. 

The Harrison Antl-Narcotic Act (Comp. St. §§ 6287g-€287q) is not uncon- 
stitutlonal. 

2. Poisons <®=»9 — Eabbison Anti-Naecotic Act — Indictmknt. 

Though Harrison Anti-Narcotlc Act, S 2 COomp. St. § 6287h), déclares 
that nothlng in the section shall apply to reglstered physlclans who dis- 
tribute narcotics in tlieir professioual practice, held, tliat an indictmeiit^ 
tliougli averring tliat défendant was a reglstered physician, charged a vio- 
lation of section 2, In that he sold and dispensed. heroin not in his pro- 
fessional practice, and in that the sale was not made in pursuance of a 
written order on a blank Issued by the Oommissloner of Internai Revenue. 
8. Indictment and Infobmation <&=»71, 125(.3) — ^Poisons <S=9 — Oeutaintï — 
duplicity. 

An indictment charglng a violation of Harrison Anti-Narcotlc Act, § 2 
(Comp. St. § 62S7h), in that défendant sold and dispensed herol-^, not on a 
written order on a blank Issued by the Oommissloner of Internai licvcnue, 
held not uncertaln, ambiguous, and duplicitous, though it was averred 
that the défendant was a reglstered physician. 

Daniel J. Hoyt was indicted for violating the Harrison Anti-Nar- 
cotic Law, by selling less than an ounce of heroin, which sale was not 
made in pursuance of a written order, etc., on a form issued in blank 
for that purpose by the Commissioner of Internai Revenue, On de- 
murrer to the indictment. Demurrer overruled. 

John E. Walker, Asst. U. S. Dist. Atty., of New York City, for the 
United States. 

Cari E. Whitney, of New York City, and N. 1,. Johnson, for de- 
fendant. 

McCAIX, District Judge. Stripped of its technical verbiage, the 
offense charged in the indictment is that Daniel J. Hoyt was a dealer 
in and dispenser of opium, coca leaves, and their salts, derivatives, and 
compounds, and that he sold, bartered, dispensed, and distributed to 
J. B. Williams less than an ounce of heroin, which sale was not made 
in pursuance of a written order from the person to whom the heroin 
was sold, bartered, dispensed, and distributed, on a form issued in 
blank for that purpose by the Commissioner of Internai Revenue; 
that is to say, it is charged that the défendant sold, bartered, dispensed, 
and distributed heroin on an order therefor, other than on an order 
made on the form issued by the Commissioner of Internai Revenue. 

A demurrer is filed to tlie indictment, and the foUowing grounds 
are assigned: 

(1) That Act Dec. 17, 1914, c. 1, 38 Stat. 785, is unconstitutlonal. 

(2) and (3) That there is no offense charged in either count of the indict- 
ment. 

(4) That the indictment is uncertaln, ambiguous, and duplicitous. 

[1 ] I deem it unnecessary to say more of the first ground than that it 
is overruled. 

[2] As to the second and third grounds, the question for décision is : 
Did the Harrison Anti-Narcotic Law (Act Dec. 17, 1914, c. 1, 38 Stat. 

$=9Foi other caBes se» aam» topic & KSY-NUMBEB iu ail Key-Numbered Digests & Index» 
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785 [Comp. St. §§ 6287g-6287q]) permit Hoyt, on the facts alleged in 
the indictment, to sell, barter, dispense, or distribute heroin upon 
any order other than one written on a blank form issued for that pur- 
pose by the Commissioner of Internai Revenue ? 

It is insisted for the défendant that the indictment also charges 
that he was a "physician registered with the collecter of internai rev- 
enue as the law requires, and therefore paragraph 1 of section 2 of 
the act, on which the indictment is based, does not apply to him, 
since subsection (a) of section 2 (Comp. St. § 6287h) provides that 
nothing contained in section 2 shall apply to physicians registered im- 
der the act, who dispense and distribute narcotics in the course of 
their professional practice only, provided the physician does certain 
other things not material hère. This is true, and is important, in that 
it might be' fatal to the indictment, if the pleader bas not worded it so 
as to render the exception inapplicable. 

As we understand paragraph 1, § 2, it does not apply to registered 
physicians who dispense or distribute narcotics in the course of their 
professional practice only. But that is the précise thing the défendant 
is charged with not having done. The légal presumption in favor of 
the défendant, as a registered physician, that he complied with the 
law, in that he dispensed and distributed narcotics in the course of 
his professional practice only, is expressly negatived by the charge 
that he did not lirait his opérations to the course of his professional 
practice only. 

[3] In the fourth ground of demurrer it is said that the indictment 
is uncertain, ambiguous, and duplicitous. True, it is averred that the 
défendant was, at the time of the commission of the alleged offense, a 
"registered physician," and it is insisted, from the language used, that 
it is not certain whether he is being prosecuted for violating the law 
as it relates to him as a physician dispensing and distributing nar- 
cotics, as contradistingulshed from him as an Individual engaged in 
selling, bartering, exchanging, and giving away the drug. 

We think if the language used by the pleader is confusing in 
the slightest degree it may and should be treated. as surplusage. To 
us it is clear that, although a physician may be properly registered, 
that factwould not necessarily prevent him from violating paragraph 
1, § 2, of the act, for he might and could use the fact that he was reg- 
istered as a cloak to do the very things charged against him in this 
case; that is, notwithstanding he was a registered physician, he sold, 
bartered, dispensed, and distributed the drug while not acting in the 
course of his professional practice only. 

This case is clearly distinguishable from United States v. Friedman 
(D. C.) 224 Fed. 276, cited by défendant. There are other questions 
raised by the demurrer, but I need not discuss them. I understand 
the ruling in this case goes, also, in United States v. Hoyt, No. 4283. 

The demurrer is overruled. 
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JOHNSON V. GRAND FRATERNITY. 
(Circuit Court of Appeals, Eightli Circuit. February 4, 1919.) 

No. 4980. 

1. Insuraxce ©=>69.5 — Agency Contbacts — Construction-. 

A c-ontract betvveen a fratcrnal in.surer and agents hcld not to inoludo 
and pi-ovide for commissions on certificates de.siguated as stipulated 
premium and annuity certificates. 

2. CoNTRACTS <©=147(2) — Construction — Intention. 

A court can seeli outside of tlie written contract for the intention of 
tlie parties only wlien it is uot clearly expressed. 

3. CONTRACTS <S=>166 — EXIIIBITS CONSTRUCTION. 

Where exhibits attaclied to a contract relnting to commissions were 
subordinate, and merely explanatory of détails dealt witli in gênerai 
terms in the contract, only such portions tliertx>f as perform that function 
can be regarded as intended to be operative. 

4. Insurance <3=369o — Fbater.s'al Insurance — Conteacts — Construction. 

A contract between a fraternal insurer and agents held unambiguous, 
and not to allôw compensation Ion certificates designated in exhibits 
attached merely for illustration as stipulated premium and annuity cer- 
tificates. 

5. Contracts <@=>166 — Construction — Exhibits. 

The mcre statement that an exhibit is made a part of the contract is 
not controUing in determining whelher the terms of the contract can 
be violated by the exhibit. 

Appeal from the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Suit by D. E. Johnson against the Grand Fraternity. From an or- 
der confirming the report of a spécial master in an accounting, plain- 
tiff appeals. Affirmed. 

George P. Steele, of Denver, Colo., for appellant. 
William A. Jackson, of Denver, Colo. (Charles W. Watermah, of 
Denver, Colo., on the brief), for appellee. 

Before SANBORN, CAREAND, and STONE, Circuit Judges. 

STONE, Circuit Judge. Appeal, in an accounting under a contract, 
from the order of the District Court confirming the report of the spé- 
cial master. 

Appellant had sued the appellee on account of certain commissions 
earned by him and his assignors for procuring Insurance contracts for 
the United Modems, a fraternal Insurance organization later absorbed 
by appellee. As the appellee in connection with this absorption contem- 
plated the assumption of the agency contracts of the United Modems 
and as it objected to certain exclusive territory features in the contracts 
under which appellant and his assignors were working, the United Mod- 
ems and thèse agents replaced the existing agency contracts with others. 
Thèse new contracts were not only prospective in effect but defined 
existing commission liabilities. Thereafter appellee contracted con- 
cerning thèse later agency contracts as foUows (omitting address and 
signatures} : 

(gr^For other caseb see same topla & KEY-NL'MBER in ail Key-Numbered Digests & Indexes 
255 F.— 59 
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"In the matter of your contract with United Modems relating to commis- 
sions on iield work lieretofore placed by you, and wliich contract is hereto at- 
tached marlied 'Kxhibit A.' 

"Tliis is to certify and guarantee to you that the Grand Fraternity wlll 
assume and pay ail unpaid commissions accordlng to the terms of sald con- 
traets as they mature." 

[1] By interlocutory order the court instructed the master to ex- 
clude from the accounting ail évidence as to commissions earned un- 
der two kinds of certificates, designated as stipulated premium and 
annuity certificates. This action was based on the détermination of 
the court that such certificates were not included within the terms of 
the contracts. The question of construction thus presented is wheth- 
er thèse two kinds of certificates are within thèse contracts. The body 
of each of the contracts refers to five classes or kinds of certificates 
(twenty annual premium, ordinary life, installment at âge 70, natural 
premium, and âge 55 convertible), which do not include stipulated 
premium and annuity forms of certificates. The exhibits, which are 
altached to the contracts and consist "f lists of policies secured by 
the agent, do include thèse two kinds. The disputed construction nar- 
rows, therefore, to the question of whether the inclusion in the ex- 
hibits alone justifies the conclusion that they are to be included in the 
contracts. The contention of appellee that the contract is clear, com- 
plète, and unambiguous must be considered before reaching that of 
appellant, which is that, under ail of the circumstances surrounding 
the transaction, an intention to include thèse two kinds of policies 
must be found. This requires examination of the wording of the 
contracts. 

The two agency contracts (one with M. B. and H. J. Johnson, the 
other with W. L,. Stowers) were identical, except for description of 
territory and lists of poHcies as set forth in the exliibits attached to 
each. Each of thèse contracts began with the récital of a theretofore 
existing agency contract wherein the United Modems agreed to pay — 

"certain commissions out of the first annual premium which hâve heretofore 
been paid in full, and certain commissions on more récent work which are not 
as yet fully pald but which are maturlng from month to month, that Is to say, 
the parties of the second part were to receive a commission of 60 per cent, on 
the first annual premium and 15 per cent, of the second annual premium, pay- 
able one-flfteenth of the total of 75 per cent, out of each monthly premium as 
coUected, on business written by themselves or organizers in their said terri- 
tory untll fully pald, upon ail business written under the twenty annual 
premium, ordinary life, and installment at âge 70 certificates, and 50 per cent, 
of the first year's premium upon ail natural premium and âge 55 convertible 
certificates. A list of the business written by said organizers, and on which 
any portion of the commissions as aforesald are unpaid, and the extent to which 
the same shall be payable, provided the certificates remain in force and make 
their payments, is shown by the list attached hereto marked 'Exhiblt A,' and 
made a part hereof. 

"As a further considération for said services, it was agreed that during the 
terin of 30 years on ail such certificates written as aforesald, and which re- 
main In force, a renewal commission beginning' with the second annual pre- 
mium should be paid at the rate of $1.10 per $1,000 of Insurance In force, 
sald commissions payable pro rata quarterly out of the premium installments 
as pald. A list of ail business written and in force on the books of the party 
of the first part at this time on which said renewal commissions are payable, 
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or hereafter payable, showing the date from which the saine are liereafter pay- 
able, is hereto attachée! marked 'Exhibit B,' and made a part hereof." 

After other récitals hère unimportant thèse contracts continued as 

follows : 

"Whereas, the said pnrty of the flret part Is desirous of securing a can- 
cellatlon of the contract of the parties of the second part especially as to 
their exclusive right to do business in the said territory and to employ other 
agents in said territory, permitting said second parties to only reçoive a com- 
mission upon such new business as they may hereafter write for the order; 
and 

"Whereas, ail of said parties désire and hâve agreed that theIr said con- 
tract together with any and ail amendments and modifications which may 
hâve been made thereto subséquent to the date thereof, whether expressed in 
writing or otherwise, shall be canceled, annuUed and shall be of no further 
force or effect from and after this date and that tlie agreement next herein- 
after recited and set forth shall be substituted for and taken in lieu thereof 
in ail respects the same as if said original contract had never been made and 
as though the agreement herein next following were the original and only 
agreement betweeu the parties hereto, that is to say: 

"United Modems will pay to parties of the second part the commission and 
renevvals as they mature on business now^ in force as hpretofore stipulated, a 
commission of slxty per cent, of the tirst annual premlum and fifteen per 
cent, of the second annual premlum, payable one-fifteenth of the total of 
seventy-flve per cent, out of each monthly premlum as collected, on business 
vsTitten by themselves or organizers in their said territory, until fuUy paid, 
upon ail business written under the twenty annual premlum, ordinary life 
and installment at âge seventy certlficates, and flfty per cent, of the flrst 
year's premium upon ail natural premium and âge fifty-flve convertible cer- 
tlficates, payable pro rata as collected, as per the list herètofore attachcd, 
marked 'Exhibit A,' and which is made a part hereof. 

"United Modems will also pay for and during the term of thirty years from 
and after Febraary 24, 1897, as a further considération hereof, on ail such 
certlficates written as aforesaid and which remain In force, a renewal com- 
mission, beginning with the second annual premlum at the rate of one do:iar 
and ten cents per one thousand dollars of insuranee remalning in force, wheth- 
er transferred to any other form or not, said renewal commissions to be pay- 
able pro rata quarterly out of premium installments as paid, ail as per list 
of business written and in force on the books of the party of the first part at 
this time on which said renewal commissions are payable or which may here- 
after become payable, showing the date from which same are hereafter pay- 
able, which is hereto attached, marked 'Exhibit B,' and made a part hereof." 

Exhibit A, of the Johnson contract was a list of about 515 cer- 
tificate holders, comprehending seven kinds of certlficates as follows : 
Ordinary life, stipulated premium, twenty annual premium life, âge, 
convertible, installment âge seventy, and natural premium. Exhibit 
B contained a list of about 2,000 certificate holders of five kinds as 
follows: Annuity, twenty annual premium, installment âge seventy, 
stipulated premium, and ordinary life. Exhibit A of the Stowers con- 
tract contained about 175 certificate holders of five kinds as follows: 
Ordinary life, stipulated premium, annual premium life, âge, and con- 
vertible. Exhibit B contained about 1,000 certificate holders of five 
kinds as follows: Annuity, annual premium life, ordinary life, in- 
stallment âge, and stipulated premium. 

[2] This diflference between the contracts and the exhibits attached 
to them is apparent, but if, under accepted légal rules, there is no 
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ambiguity in the contracts, there is no right in the court to do more 
than déclare what the plain wording of the contract imports. A court 
can, seek outside of a written contract for the intention of the par- 
ties only when that intention is not clearly expressed within the writ- 
ing itseîf. 

[3] If the exhibits are parts of the respective contracts of equal 
force and effect as other parts, then an ambiguity exists. If they are 
subordinate, and merely explanatory of détails dealt with in gênerai 
terms in the contract itself, then only such portions of the exhibits as 
perform that function can be regarded as intended by the parties to 
be operative. Guerini Stone Ce. v. Carlin, 240 U. S. 264, 277, 36 
Sup. Ct. 300, 60 L. Ed. 636. 

[4] What office did thèse contracting parties intend thèse exhibits 
to fin? Without thèse exhibits the contracts were complète and un- 
ambiguous, and were, beyond question, applicable to but five classes 
named therein. Suppose there had been no exhibits attached to the 
contracts, but the appellant had undertaken to show that thèse very 
lists were discussed and in the minds of the parties during the nego- 
tiations leading up to the contracts, and therefore the contract should 
be construed as containing seven classes of certificates. Ohviously, 
such a resuit would bave been denied as making, not construing, a con- 
tract. Immediately following the naming of the five classes of cer- 
tificates, in each of two places in the contracts, are the only références 
in the contracts to Exhibit A as f ollows, respectively ; 

"A list of the business written by sald orgaiiizers, and on which any por- 
tion of the commissions as aforesaid are unpaid, and the extent to which the 
same shall be payalile, provided the certificates remain in force and make 
t.helr payments, Is shown by the list attached hereto marked 'Exhibit A,' and 
made a part hereof. * * * As per the list heretofore attached, marKed 
'Exhibit A,' and whicli is made a part hereof." 

The références to the renewal commissions are equally significant. 
If the exhibits contained other policies, they had no place there. The 
very caref ul naming in the contract (which was prepared by appellant) 
of five classes of certificates is highly significant of the intention of 
the parties to exclude ail other classes. The only function of thèse 
exhibits was to Set out in détail the policies within the gênerai de- 
scription of the contract to prevent any future dispute as to any par- 
ticular policy belonging in such classes by definitely identifying it. 

Situations similar to those in this case hâve been heretofore met 
in this court and elsewhere and disposed of in line with the above. 
Miller v. Hamilton, 216 Fed. 131, 133, 132 C. C. A. 375; Daly v. 
Busk Tunnel Ry. Co., 129 Fed. 513, 64 C. C. A. 87; Cruthers v. 
Donahue, 85 Conn. 629, 84 Atl. 322, Ann. Cas. 1913C, 221 : Meyer 
V. Berlandi, 53 Minn. 59, 61, 54 N. W. 937; Boteler v. Roy, 40 Mo. 
App. 234, 240; Moreing v. Weber, 3 Cal. App. 14, 20, 84 Pac. 220; 
Hayes v. Wagner, 113 111. App. 299, 301 (affirmed 220 111. 256, 17 N. 
E. 211); B. & O. R. R. Co. v. Stewart, 79 Md. 487, 497, 29 Atl. 964; 
White v. McLaren, 151 Mass. 553, 24 N. E. 911; Reichert v. Brown, 
38 Mise. Rep. 782, 78 N. Y. Supp. 834. 
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[5] The mère statement that the exhibit is "made a part" of the 
contract is not controlling. Daljr y. Bnsk Tunnel Ry. Co., supra ; 
Cruthers v. Donahue, supra; Meyer v. Berlandi, supra; Boteler v. 
Roy, supra. 

The judgment is affirmed. 



PARKE, DAVIS & CO. v. UNITED STATES. 

(Circuit Court of Appeals, I^ftli Circuit. February 4, 1919. Reliearlng 
Deiiied Mnrc]\ 15, 1919.) 

No. 3083. 

1. ADULTERATION <©=54 INSECTICIDE ACT. 

hi (letermining whether an Insecticide Is adulterated or misbranded 
witliin Act Aprll 26, 1910 (Conip. St. §§ 8765-8777), wliere words in every- 
day use are put upon the labels, tliey are to be given thelr ordinary 
ineaning so far as they bave one, unless it is disclosed that their use was 
under such cireumstances that they eoiiveyed a différent meaning. 

2. Adultération <S=>4 — Insecticide Act — Construction. 

The use of the nanie "Insect l'owder" on labels does not constitute a 
profession of standard or quality, nor that the package does not contain 
ingrédients lacking in purity or insecticidal value, so as to constitute 
either adultération or misbranding because of the présence o£ snch In- 
grédients within Insecticide Act Aprll 2G, 1910, §|§ 7, 8 (Comp. St. §§ 8771, 
8772). 

Shepjiard, District Judge, dissenting. 

In Error to the District Court of the United States for the East- 
ern District of Louisiana; Rufus E. Foster, Judge. 

Criminal prosecution by the United States against Parke, Davis 
& Co. Judgment of conviction, and défendant brings error. Re- 
versed. 

Charles M. Woodruff, of Détroit, Mich., and Richard B. Montgom- 
ery, of New Orléans, La., for plaintifif in error. 

Jos. W. Montgomery, U. S. Atty., and J. D. Dresner, Asst. U. S. 
Atty., both of New Orléans, La. 

Before WALKER and BATTS, Circuit Judges, and SHEPPARD, 
District Judge. 

WALKER, Circuit Judge. This was a prosecution instituted by 
an information containing two counts, each of which charged that 
the plaintiiï in error, Parke, Davis & Co., a corporation, on or about 
Mardi 4, 1912, did wrongfully and unlawfully ship and cause to be 
shipped and transported for sale, from New Orléans, La., to the pur- 
chaser thereof, to wit, the Southern Drug Company, Houston, Tex., 
a certain insecticide, to wit, a quantity of so-called insect powder, 
which when so shipped bore the following label on the packages con- 
taining the same: 

"1 Ib. Net. Parke, Davis & Co. 90, 92 & 94 Maiden Lane, Nevf York. [I'. D. 
& Co. Brand Insect Powder P. D. & Co.]" 

<S=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgebts & Indexe» 
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The first count charged that said insect powder, when so shipped, 
labeled as aforesaid, was adulterated in the foUowing manner and 
partieulars, to wit : 

"That said label indicated that tho said Insecticide was a pure and genuine 
insect powder, whereas, in truth and in fact, it was not a pure and genuine 
insect powder, but the strength and purity of said so-callèd insect powder, 
when shipped as aforesaid, then and there fell below the professed standard 
of quality under wliich it was sold, in that it was sold as a pure and genuine 
insect powder, whereas said insect powder contained an excessive and un- 
lawful amount and quantity of pyrethrum stems in violation of law and the 
Insecticide Act 1910." 

The second count charged that said insect powder, when so shipped, 
labeled as aforesaid, was misbranded in the following manner and 
partieulars, to wit : 

"That said label then and there indicated that the so-called insect powder 
was a pure and genuine insect powder, whereas, in truth and fact, It was not 
a pure and genuine insect powder, but then and there contained an excessive 
and unlawful amount and quantity of pyrethrum stems in violation of law 
and the Insecticide Act I^IO, and said label therefore bore a false statement as 
to the so-ealled insect powder, and as to the ingrédients thereof, and was such 
as to deceive and mislead the purchaser into believing that the said so-called 
insect powder was pure and genuine, when in truth and in fact it veas not 
pure and genuine and of the standard known to the trade as insect powder." 

The question of the sufficiency of the information was raised by a 
motion to quash and aiso by demurrer. The motion and the demur- 
rer were overruled. There was a trial resulting in the conviction of 
the défendant. 

Each count of the information undertakes to charge an offense 
under the Act of Congress of April 26, 1910, known as the Insec- 
ticide Act, c. 191, 36 Stat. 331 (Comp. St. §§ 8765-8777). That act 
includes a prohibition of the shipment in interstate commerce of adul- 
terated or misbranded insecticides, and makes such a shipment a mis- 
demeanor. It defines the terms "insecticide," "adulterated," and "mis- 
branded," as used in the act. The following are provisions of the act : 

"The term 'insecticide' as used in this act shall include any sub.stance or 
mixture of substances intended to be used for preve'iting, destroying, repelling, 
or mitigating any insects which may infest végétation, man or other animais, 
or households, or be présent in any environment whatsoever. 

"For the purpose of this act an article shall be deemed to be adulterated — 

"Paris Green. 

"In the case of paris green : First, if it does not eontaln at least flfty per 
centum of arsenlous oxide; second, if it contains arsenic in water-soluble 
forms équivalent to more than three and one-half per centum of arsenlous 
oxide; third, if any substance has been mixed and packed wlth it so as to 
reduce or lower or injuriously affect Its quality or strength. 

"Lead Arsenate. 

"In the case of lead arsenate : First, if it contains more than flfty per 
centum of water; second, if it contains total arsenic équivalent to less than 
twelve and one-half per centum of arsenic oxid (As205) ; third, if it contains 
arsenic in water-soluble forms équivalent to more than seventy-flve one-hun- 
dredths per centum of arsenic oxid (As205) ; fourth, if any substances hâve 
been mixed and packed wlth it so as to reduce, lower, or injui-lously aftect 
its quality or strength: Provided, however, that extra water may be added to 
lead arsenate (as described ia tliis paragraph) if the resulting mixture is 
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labelled lead arsenate and water, the perceutage of extra water beiiig plainly 
and correctly stated on the label. 

"Other Insecticides or Fungieides. 

"In the .case of insecticide.s or fimsicides, other than paris green and lead 
arsenate: First, if its strength or purity fall below the professed standard or 
(juality under which it is sold ; second, if any substance bas been substituted 
wholly or in part for the article ; third, if any valuable constltuéut of the 
article bas been wholly or In part abstracted ; fourth, if it is inteuded for use 
on végétation and shall contain any substance or substances which, although 
preventing, destroying, repelling, or mitigating Insects, shall be injurious to 
suçh végétation when used. 

"The term 'misbranded' as used hereln shall apply to ail insecticides, 
paris greens, lead ar.^enates, or fungieldes, or articles which enter into the 
composition of insecticides or fungicides, the package or label of which shall 
bear any statement, design, or device regarding such article or the ingrédi- 
ents or substances coiltained therein which shall be false or misleading in any 
particular, and to ail insecticides, paris greens, lead arsenates, or fungicides 
which are falsely branded as to the state, torritory, or country in which they 
are manufactured or produced. 

"That for the pui-pose of this act an article shall be deemed to be mis- 
branded — 

«m******** 

"In the case of insecticides (other than paris greens and lead arsenate.s) 
and fungicides: First, if it contains arsenic in any of its combinations or in 
the elemental fonn and, the total amount of arsenic pre.sent (expressed as per 
eentum of metallic arsenic) is not stated on the label ; second, if it contains ar- 
senic in any of its combinations or in the elemental form and the amount of 
arsenic In water-soluble forms (expressed as jjer eentum of metallic arsenic) 
is not stated on the label ; third, if it eonsists partially or conipletely of an in- 
ert substance or substances which do not prevent, destroy, repel, or mitigate 
insects or fungi and does not hâve the names and percentage amounts of each 
and every one of such inert ingrédients plainly and correctly stated on the 
label: Provided, however, that in lieu of naming and stating the percentage 
amount of each and every Inert ingrédient the produeer may at his discré- 
tion State plainly upon the label the correct names and percentage amounts 
of each and every ingrédient of the insecticide or fungicide having insëcticid- 
al or fungicidal properties, and make no mention of the inert ingrédients, 
except in so far as to state the total percentage of inert ingrédients présent." 

The act provides for the Secretary of the Treasury, the Secretary of 
Agriculture, and the Secretary of Commerce and Labor making uni- 
form rules and régulations for carrying ont the provisions of the act. 
The term "insect powder" is not found in the act. 

[1] The subjects of the alleged shipments were packages labeled 
as alleged in the information. The words on the label, except those 
stating weight and the name and address of the défendant, were : "P. 
D. & Co. Brand Insect Powder P. D. & Co." In the connection in 
which the letters "P. D." are found on the label, they are to be taken 
as used as the initiais of a previously stated name. The bracketed 
words of the label import insect powder of the named brand. The 
term "insect powder" is one which was in common use long before the 
enactment of the statute. Judicial cognizance is taken of the meaning 
of words or terms in common use. The following is the définition of 
the term given in the Century Dictionary : "A dry powder used to 
kill or expel insects ; an insecticide or insectifuge." That définition 
is f ollowed by this statement : 

"The principal kinds, used against muséum and houseliold pests, are the 
Persian, made from the dry fiowers of pyrethrum roseuni; the Dalmatian 
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(also ealled Persian), from those of pyretlirum cinerarlae-folliim ; and tlif> 
Oallfornian, also made from the last-named plant, ail of wMch are known as 
buhach." 

Where words in everyday use are put upon labels, they are to be 
given their ordinary and customary meaning so far as they hâve one, 
unless it is disclosed that their use was under such circumstances that 
they conveyed a différent meaning. Libby, McNeill & Libby v. Unit- 
ed States, 210 Fed. 148, 127 C. C. A. 14; United States v. 150 Cases 
of Fruit Puddine (D. C.) 211 Fed. 360. The information does not 
allège any facts or circumstances from which it could be inferred 
that the terra "insect powder," as used in the label, had a meaning 
other than the one it bas in everyday use. If the word "insecticide" 
had been used, it would hâve conveyed the same meaning, except that 
it would not bave indicated that the thing referred to was a dry pow- 
der. The use of either of the words is not inconsistent with the thing 
referred to being a mixture containing ingrédients lacking in purity 
or insecticidal value. And the use of either of them does not consti- 
tute a profession of standard or quality or a statement of the ingré- 
dients or substances contained in the thing referred to. The statute 
spécifies ingrédients of paris green and lead arsenate the présence 
or absence of which is given such effect that those articles are to 
be deemed adulterated. Those provisions are not applicable to in- 
secticides other than the ones named. So far as appears, at the time 
of the alleged shipments, no régulation had been prescribed which 
purported to deal with the use of the word "insect powder" on labels. 

[2] The first count of the information undertook to charge that 
the subject of the alleged shipment was adulterated within the mean- 
ing of the provision of the statute that an article should be deemed to 
be adulterated "if its strength or purity fall below the professed stand- 
ard or quality under which it is sold." It does not attempt to charge 
that the thing shipped was adulterated within the meaning of any oth- 
er clause of the statute's définition of that term. Thàt count failed to 
State facts constituting the ofïense attempted to be charged, in that 
it failed to show that the alleged label or any part of it imported a 
professed standard or quality under which the subject of the al- 
leged shipment was sold. It imported no more than that the thing 
referred to was a powder intended to be used to kill, repel, or miti- 
gate insects. 

The second count of the information undertook to charge that the 
subject of the alleged shipment was "misbranded" within the meaning 
of that part of the statute's définition of that term which makes it 
apply to ail insecticides, etc., "the package or label of which shall 
bear any statement, design or device regarding such article or the 
ingrédients or substances contained therein which shall be false or 
misleading in any particular." There was no attempt to charge that 
the thing shipped was misbranded within the meaning of any other 
clause of the statute's définition of that term. The charge as made in 
that count involves the assumption that the word or term "insect 
powder" am^ounts to a statement which was false and misleading, 
though the thing referred to is one which properly is identified or 
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described by that name as it applied ordinarily and customarily. That 
assumption is unwarranted. 

The conclusion is that the averments of neither count of the in- 
formation showed the commission of any criminal offense. The court 
erred in ruiing otherwise. Its judgment is reversed. 

SHEPPARD, District Judge (dissenting). The évidence at the 
trial established the trade meaning of "professed standard" of insec- 
ticide, namely, a povvder made of the flower heads of the pyrethrum 
plant. The évidence further showed that the introduction of more 
than 10 per cent, of stems of the plant into the powder reduced its 
purity and efficacy relatively in proportion to the quantity of powdered 
stems put into the article. The insect powder of défendant put on 
the trade was shown to contain .50 per cent, of powdered stems. Stems 
were shown to hâve only a slight insecticidal value, and by the terms 
of the statute the percentage amount of the inert ingrédient should 
be plainly stated on the label. I think the information charges an 
offense under the statute. 

The évidence in my opinion made ont a case of at least misbrand- 
ing, and the judgment should not be disturbed. United States v. 
Antikamnia Co„ 231 U. S. 654, 34 Sup. Ct. 222, 58 L. Ed. 419, Ann. 
Cas. 1915A, 49. 



EGGEN V. CANADIAN NORTHERN RY. CO. 

(Circuit Court of Appeals, Eiglitli Circuit. November 18, 1918.) 

No. 5030. 

1. LIMITATlo^' OF AcTioxs iS=32(3) — Statute — Construction. 

Railway Act of Canada, c. 37, § oO<i, requiriiiî? Personal injury suits 
to be brouglit within one year, Is purely a statute of limitations, and so 
has no extrateri'itorial effect, and does not govern an action brouglit out- 
side of Canada for Injuries received therein, but such action is governed 
by tbe law of the forum. 

2. CoNRTiTUTioNAr, Eaw 'g=>207(3) — Equal TaiviLEGES — TjIMItation Statute. 

Gen. St. Minn. 1913, § 7700, providing that, when a cause of action has 
arisen outside the state, and action thereon. under tlie laws of the place 
it arose, isi barred by lapse of tinie, no such, action shall be malntained 
in the state, unless plaintiff be a citizen of the state who has owned the 
cause of action since accrual, is invalld under Const. U. S. art. 4, § 2, as 
denying citizens of other states privilèges and immunlties. 

Hook, Circuit Judge, dlsisenting. 

In Error to the District Court of the United States for the Dis- 
trict of Minnesota ; Wilbur F. Booth, Judge. 

Action by Gus Eggen against the Canadian Northern Railway Com- 
pany. There was judgment for défendant, and plaintifï brings er- 
ror. Reversed. 

Ernest A. Michel, of Marshall, Minn. (Tom Davis, of Marshall, 
Minn., on the brief), for plaintifï in error. 

H. Seger Slifer, of Minneapolis, Minn. (Hector Baxter, of Min- 
neapolis, Minn., on the brief), for défendant in error. 

Before HOOK, CAREAND, and STONE, Circuit Judges. 

<@=s>For other cases see same toplc & KBY-NUMBBR ia ail Key-Numbercd Digests & Indexes 
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STONE, Circuit Judge. Writ of error from directed verdict fa^, 
voring défendant in a personal injury suit. 

[ 1 ] The errors assigned présent questions of law. Plaintifï, a cit- 
izen of South Dakota, was injured on a Canadian railvvay. Slightly 
more than a year later he brought this action in Minnesota. The 
first inquiry is as to whether the Canadian or the Minnesota statute 
of limitation governs. The Canadian statute (section 306, c. 37, of 
the Railway Act of Canada) which is hère involved requires that 
suits such as this shall be brought within one year. This require- 
ment is no part of the right to bring an action, but is purely a statute 
of limitation. Peszeniczny v. Canadian Northern Ry. Co., 35 West- 
ern Law Reporter, 546, 11 Western Weekly Reports, 546. Such 
character of statutes hâve no extraterritorial force. Therefore the 
Minnesota law, being that of the forum, governs. 
. [21 Two sections of the Minnesota statutes fOen. St. Minn. 1913, 
§■§ 7701, 7709) give rise to the final inquiry. Section 7701 is an or- 
dinarv statute of limitation of six years for personal injuries. Sec- 
tion 7709 is : 

"When a cause of action bas arisen ontside of this state, and, by the laws 
of the place where it arose, an action theieon is there barred by lapse oî 
time, no such action shall be maintained in this state unless the plaintilï be a 
citizen of the state who has owned the cause of action ever since it accrued." 

The facts bring this case within section 7709, so that if that sec- 
tion is valid this action cannot be brought. Plaintifï challenges that 
section as being violative of section 2, art. 4, of the national Consti- 
tution, and of the Fourteenth Amendment thereto. It is necessary 
to discuss only the former. That provision is — 

"The citizens of each state shaTl be entitled to ail privilèges and immuni- 
tles of citizens in the several statés." 

It has been wisely seen that this provision of the Constitution is 
of comprehensive scope (Ward v. Maryland, 12 Wall. 418, 430, 20 
h. Ed. 449; Conner v. EHiot, 18 How. 591, 593, 15 L. Ed. 497), and of 
deep influence in molding the Union into a compact nation (Blake v. 
McClung, 172 U. S. 239, 251, 19 Sup. Ct. 165, 43 L. Ed. 432; Paul 
v. Virginia, 8 Wall. 168, 180, 19 L. Ed. 357; Lemmon v. People, 20 
N. Y. 607). Therefore the courts hâve prudently refrained from at- 
tempting any hard and fast définition of its terms (Ward v. Maryland, 
12 Wall. 418, 430, 20 L. Ed. 449; Conner v. Elliot, 18 How. 591, 593, 
15 L. Ed. 497; McCready v. Virginia, 94 U. S. 391, 395, 24 L. Ed. 
248; Blake V. McClung, 172 U. S. 239, 248, 19 Sup. Ct. 165, 43 E. 
Ed. 432) ; but there is no divergence of opinion from the view ex- 
pressed in Cole v. Cunningham, 133 U. S. 107, 113, 10 Sup. Ct. 269, 
271 (33 L. Ed. 538) by Mr. Chief Justice Fuller, who said : 

"The intention of section 2, art. 4, was to confer on the citizens of the 
several states a gênerai cltizenship, and to comniunicate ail the privilèges. and 
imniunities which the citizens of the same state would be entitled to under 
the like circumstances ; and this inciudes the right to institute actions." 
(Itallcs purs.) 
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Which view was emphasized by Mr. Justice Moody in Chambers 
V. B. & O. R. R. Co., 207 U. S. 142, 148, 149, 28 Sup. Ct. 34, 35 (52 
L,. Ed. 143) who said : 

"The right to sue and défend in the courts Is the alternative of force. In 
an organizcd society it is the right conservative of ail other rights, and lies 
at the foundation of orderly governraent. It is one of the highest and most 
ossential privilèges of citizenship, and must be allowed by each state to the 
oitlzens of ail other states to the précise extent that it is allowed to its own 
citizens. lîlquality of treatmeut in this respect is uot left to dépend upon comity 
between the States, but is granted and proteeted by the fédéral Constitution. 
* * * Any law by which privilèges to begin actions in the courts are given 
to its own citizens and withheld from the oitlzens of other states is void, be- 
cause in confliet with the suprême law of the land." Ward v. Maryland, 12 
Wall. 418, 430 (20 L. Ed. 44!)) ; MeCïeady v. Virginia, 94 U. S. 391, 395, 24 L. 
Ed. 248; Blake v. .McClung, 172 U. S. 239, 249, 19 Sup. Ot. 165, 43 L. Ed. 
432; Harris v. Balk, 198 U. S. 215, 223, 25 Sup. Ct. 025, 49 L. Ed. 1023, 3 
Ann. Cas. 1084 ; Corfleld v. Coryell, 4 Wash. O. C. 371, 380, Fed. Cas. No. 3,230. 

We regard section 7709 as opposed to this constitutional require- 
ment, as it has been expounded in the above décisions, and therefore 
void. 

Défendant seeks to draw a distinction between the right to bring 
a suit and the continuing right to bring it. A discrimination in the 
right to bring a suit fîve years after it accrues is as much a substan- 
tial discrimination as one in bringing the suit originally. Any dif- 
férence is of degree, not of Itind. The case of Chemung Canal Bank 
V. Lowery, 93 U. S. 72, 23 L,. Ed. 806, is based upon no such dis- 
tinction and employs no such reasoning. That case was decided upon 
the ground that there was an équitable and just ground for the dis- 
crimination in a limitation statute. For over 40 years this décision 
has been passed in silence by the Suprême Court without once being 
cited, that we can discover, upon this constitutional point. The later 
décisions above cited seem opposed to the spirit of that décision. They 
recognize and emphasize the great importance of this provision of the 
fundamental law, and the necessity of carefully preserving it from 
the slightest infringement. This statute, like many other state laws 
resulting in discrimination between citizens of différent states, may 
hâve much to commend it, but such considérations hâve no place in con- 
stitutional tests, nor could they weigh against the paramount object of 
this constitutional provision, which aims at unified nationality as 
opposed to confédération. 

The judgment is reversed. 

HOOK, Circuit Judge (dissenting). It is well settled that holding 
a législative act contrary to the Constitution should be avoided, if 
fairly possible. Even grave doubts should be resolved in favor of 
validity. United States v. Jin Fuey Moy, 241 U. S. 394, 401, 36 
Sup. Ct. 658, 60 ly. Ed. 1061. There is no clearly defined line between 
the power of the states and the Hmitations of the national Constitu- 
tion, on one side or the other of which ail cases readily fall; and in 
niany instances législation near the border has been upheld upon con- 
sidération of reasonableness in view of the conditions upon which it 
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opérâtes. That course, while preserving the true essence of the Con- 
stitution, has imparted an elasticity essential to its permanence. 

I do not think the Minnesota statute should be held répugnant to 
the Constitution. It proceeds upon the principle that in a gênerai 
sensé a Habihty, debt, or obHgation is due at the domicile of the ob- 
ligée and that he who owes it should go there to discharge it, Upon 
default it is not primarily the duty of the obligée to hunt his debtor 
beyond the boundaries of his state; he may await his coming with- 
in the jurisdiction of its courts. Thèse are considérations in which 
an obligée domiciled in another state does not participate, and pro- 
visions of many state statutes of limitation proceed upon a récogni- 
tion of them. It is not enough to say there is discrimination. Some 
différence in législative treatment is warranted by a différence in 
conditions. The privilèges and immunities contemplated by the Con- 
stitution are those which are of a fundamental character. In the 
field of légal remédies alone state législation contains many discrim- 
inations in favor of both résident debtors and résident creditors which 
no one would now seriously contend are invalid.' For examples, 
permitting attachment against a nonresident debtor without bond 
while requiring a bond in attachment against a résident; nonres- 
idence, of itself without more, as a ground for attachment of the 
owner's property; the running of a statute of limitations in favor 
of a résident debtor, but not in favor of a nonresident one; requir- 
ing a bond of a nonresident créditer in bringing suit, but dispens- 
ing with it if he is a résident. Blake v. McClung, 172 U. S. 240, 
256, 19 Sup. Ct. 165, 43 L. Ed. 432; Central Loan & Trust Co. v. 
Campbell, 173 U. S. 84, 19 Sup. Ct. 346, 43 L. Ed. 623 (Equal Pro- 
tection Clause). In such cases résidence or nonresidence may and 
generally does imply citizenship or the lack of it. 

The right of access to courts of justice is of the greatest impor- 
tance, but in preserving the equal privilèges of the citizens in the sev- 
eral states in respect of it the Constitution does not pick up ail local 
procédural détails. The statute of Minnesota does not deny nonres- 
idents the right to sue in its courts on causes of action arising else- 
where. It keeps its courts open to ail as long as is allowed in the 
foreign jurisdiction where the cause of action arose, and then gives 
further time to those of Minnesota, and only those who hâve "owned 
the cause of action ever since it accrued." 

None of the cases cited to overthrow the statute involved the ques- 
tion before us, and reliance is therefore placed on gênerai language 
in the opinions. It has been held dangerous broadly to apply abstract 
définitions of the word "privilèges," in the constitutional provision, 
to particular cases of législation. Conner v. EUiot, 18 How. 591, 
593, 15 E. Ed. 497. Perhaps the strongest of the quotations relied 
on is that from Chambers v. Railroad, 207 U. S. 142, 28 Sup. Ct. 34, 
52 L. Ed. 143, but that case was not at ail like the one hère. It in- 
volved the constitutionality of an Ohio statute under which a right 
of action, created by the laws of another state in favor of the widow 
or Personal représentative of one whose death was caused by négli- 
gence, could be maintained in Ohio only when the deceased was an 
Ohio citizen, and the validity of the statute was sustained. The near- 
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est approach to the case at bar is Chemung Canal Bank v. Lowery, 
93 U. S. 72, 23 L. Ed. 806. Like the case hère, it involved the vaUd- 
ity df a state statute of Hmitations under the "privilèges and immu- 
nities" clause of the Constitution. Concisely expressed, the statute 
provided that if the plaintifï resided in the state the time should not 
run while défendant was out of the state, but that it should run if 
both plaintifï and défendant resided out of the state. In the consid- 
ération of the case résidence was taken as synonymous with citizen- 
ship. It will be perceived that an exemption from the opération of 
the statute — from the running of the limitation — was accorded a 
résident creditor, but not accorded a nonresident créditer, under 
precisely the same condition, to wit, the nonresidence of the debtor. 
The discrimination was held reasonable and the statute was sustained. 
The précise point in that case does not appear to hâve again arisen 
in the Suprême Court, but in Anglo-Am. Prov. Co. v. Davis, 191 U. 
S. 373, 375, 24 Sup. Ct. 92, 48 L. Ed. 225, in which the validity of a 
New York statute was sustained under the "full faith and crédit" 
clause, the court said: "As to discrimination against nonresidents, 
see Chemung Canal Bank v. Lowery, 93 U. S. 72 [23 L. Ed. 806] ." 
In Penfield v. Railroad, 134 U. S. 351, 10 Sup. Ct. 566, 33 L. Ed. 
940, a New York statute of limitations quite like the one hère was 
construed, and held to bar a plaintiff who did not actually réside in 
the state. No point was made, however, upon its constitutionality. 



SOUTH DAKOTA CENT. ET. CO. v. CONTINENTAL & COMMERCIAL 
TRUST & SAVINGS BANK et al.* 

(Circuit Court of Appeals, Eiglith Circuit Febi-uary 1, 1919.) 

No. 5150. 

1. Removal of Catjses i®=»13 — Ground of Removal — "FEDERAI. Question." 
A suit in a state court, attacklng the title to property acqulred un- 
der a decree of a fédéral court on the ground that such decree was void, 
in^olves a "fédéral question," and is removaWe. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Fédéral Question.] 

ÎS. JuDGMENT ®=95(fâ — Collatéral Attack — Erbor in Jddqment. 

A decree of a fédéral court in a railroad foreclosure suit, dlrectlng 
sale of the property by its receiver wlthout appraisement or rlght of ré- 
demption, which are provided for in real estate foreclosures by the laws 
of the state, if erroneous, Is not void for want of jurisdictloa and sub- 
ject to collatéral attack, but Is reviewable only by appeal. 

Appeal from the District Court of the United States for the Dis- 
trict of South Dakota ; James D. Elliott, Judge. 

Suit in equity by the South Dakota Central Railway Company 
against the Continental & Commercial Trust & Savings Bank and 
others. Decree for défendants, and complainant appeals. Affirmed. 

^=»For oUier cases see same toplo & KBY-NUMBBR In ail Key-Numbered Dlgests S Indexe» 
•Certlorarl denled 249 U. S. — , 39 Sup. Ct. 493, «3 L. Ed. — . 
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Odin R. Davis, ôf Sioux Kalls, S. D. (Tore Teigen, of Sioux Falls, 
S. D., on the brief), for appellant. 

E. C. Lindley, of St. Paul, Minn. (H. E, Judge and Frank R. Aikens, 
both of Sioux Falls, S. D., on the brief), for apoellees, 

Before HOOK, Circuit Judge, and TRIEBER, District Judge. 

TRIEBER, District Judge. This is an appeal from a final decree 
sustaining a motion of the défendants to dismiss the complaint for 
want of equity. 

The cause was originally instituted by the appellant in a circuit 
court of the state of South Dakota, and on pétition of the appellees 
removed to the District Court of the United States for the District 
of South Dakota. A motion to remand the cause to the state court 
was overruled, and thereupon the motion to dismiss the complaint 
for failing to state a cause of action was sustained. The parties will 
be referred to as they appeared in the court below. 

The object of the complaint was to redeem the railroad property 
from the défendant the Watertown & Sioux Falls Railway Com- 
pany, who was in possession thereof, after an accounting for the 
rents and profits derived therefrom by the défendant railway Com- 
pany, and quiet title in the plaintifï, after paying what amount may 
be found to be due upon such accounting. The material allégations in 
the complaint are that, in a foreclosure proceeding of a mortgage 
on the property executed by the plaintifï, a final decree of foreclo- 
sure was rendered by the District Court of the United States for the 
District of South Dakota, which provided that if the mortgage debt, 
which was found to be due from the défendant in that cause, the 
plaintifï in this action, is not paid within a time specified, the mort- 
gaged premises be sold by the spécial master appointed for that pur- 
pose "without valuation or appraisement, right of rédemption, stay, 
or exécution"; that the sale was made accordingly, the debt ad- 
judged to be due not having been paid. The sale was made on June 
12, 1916, without valuation or appraisement, and without right of ré- 
demption, stay, or extension to the défendant Charles O. Kalman. 
The report of sale by the spécial master was filed on the same day 
and was confirmed by the court on June 28, 1916; that thereupon 
the said Kalman assigned his bid to the défendant Watertown & Sioux 
Falls Railway Company, who paid the purchase price, received a deed 
to the property on July 6, 1916, took possession thereof, and has been 
in such possession ever since, collecting the rents and profits there- 
from. This action was instituted in the state court on August 20, 
1917. 

The contention of the plaintifï is that under the statutes of South 
Dakota the property of the railroad could not be sold under foreclo- 
sure without valuation, appraisement, and the right of rédemption 
within one year after such sale, and therefore the decree of foreclo- 
sure is absolutely void and subject to collatéral attack at any time. 

The assignment of errors raises two questions of law. (1) That 
the court erred in refusing to remand the case to the state court. (2) 
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That the decree of foreclosure, which is attacked in this proceeding, 
is absolutely void, for depriving the mortgagor of the right of ap- 
praisement of the property before sale, and rédemption after sale, and 
therefore is subject to collatéral attack. 

[1] I. As this is an action attacking a title to property acquired un- 
der a decree of a national court, upon the ground that the decree was 
coram non judice, there is a fédéral question involved, the action 
being dépendent upon the original proceeding, under which title is 
claimed, and it was clearly removable upon that ground. This has 
been decided by the Suprême Court and this court, as well as ail oth- 
er national courts, so many times, that it has ceased to be a debatable 
question. Among the many décisions, upholding the jurisdiction of 
the national courts on this ground, decided by this court, are the fol- 
lowing: Campbell v. Golden Cycle Mining Co., 141 Fed. 610, 73 
C. C. A. 260; Lang v. Choctaw, Oklahoma & Gulf R. R., 160 Fed. 355, 
^7 C. C. A. 307; Mound City v. Casdeman, 187 Fed. 921, 110 C. C. 
A. 55; Ferguson v. Omaha, etc., R. R. Co., 227 Fed. 513, 142 C. C. 
A. 145 ; Swift v. Black Panther Oil & Cas Co., 244 Fed. 20, 156 C. 
C. A. 448. 

While in most of the cases cited the proceedings in the national 
courts were to enjoin the party attacking the decree from proceeding 
in the State court, Campbell v. Golden Cycle Mining Co., supra, and 
Ferguson v. Omaha, etc., R. R. Ce, supra, were actions instituted 
in the national courts originally, and the jurisdiction sustained upon 
the sole ground that an attack upon a decree of a national court raises 
a fédéral question. 

The same rule has been recognized by the national courts generally. 
JuHan V. Central Trust Co., 193 U. S. 93, 24 Sup. Ct. 399, 48 L. Ed. 
629; Wabash Railroad v. Adelbert Collège, 208 U. S. 38, 28 Sup. Ct. 
182, 52 L. Ed. 379 ; First National Bank v. Society for Savings, 80 
Fed. 581,25 C. C. A. 466 (4th Ct.); Woods v. Root, 123 Fed. 402, 
59 C. C. A. 206 (7th Ct.) ; Cornue v. Ingersoll, 176 Fed. 194, 99 C. 
C. A. 548 (Ist Ct.); McClelland v. Rose, 247 Fed. 721, 159 C. C. A. 
579 (5th Ct.), Ann. Cas. 1918C, 341. 

Counsel cite numerous authorities, in which it has been held that 
actions involving title to property sold under exécutions issued out 
of a national court, or actions on judgments rendered by a national 
court, involve no fédéral question, and therefore not removable, hâve 
no application to the issue involved in this cause. Carson v. Dunham, 
121 U. S. 421, 7 Sup. Ct. 1030, 30 L. Ed. 992, is relied on as conclu- 
sive against the right of removal. A careful examination of what is 
there decided, does not sustain this contention. The right, which was 
claimed to arise under a decree of a national court, was first set up as 
a défense in the answer, and did not appear in the complaint ; no at- 
tack was made on the decree, or its validity questioned. As stated 
by the court : 

"It is an attempt to enforce an ordinary property right, acquired under the 
authority of judgments and decrees in the courts of the United States, 
without presenting any question 'distinctly involving the laws of the United 
States.' " 



944 255 FEDERAL REPORTEE 

It is clearly distinguishable from the facts in the instant case. The 
motion to remand was properly overruled. 

[2] II. Counsel for appellant in his argument frankly stated that, 
unless the original decree of foreclosure is absolutely void for being 
in excess of the court's jurisdiction, the decree dismissing the bill is 
right. In view of this admission, we do not deem it necessary to dé- 
termine whether the statnte of the state of South Dakota, pro- 
viding for an appraisement and rédemption from sales of realty 
under a decree of foreclosure, applies to foreclosure sales of railroads, 
when the mortgage, as this did, includes, not only the realty of the 
railroad company, but also "ail ballast, ties, spikes, bolts, joints, rails, 
* * * telegraph and téléphone Unes and apparatus, locomotives, 
cars, roundhouses, machine shops, * * * maintenance and con- 
struction equipment and roUing stock, ail tools, machinery, materials, 
suppHes, books, papers, records, accounts, franchises, licenses, agree- 
ments, * * * and ail property and property rights of whatso- 
ever character or nature and wherever situated, real, personal or 
mixed, now or at any time hereafter acquired," etc. Nor is it neces- 
sary to détermine whether such a statute, if it applies to such a mort- 
gage of a railroad, must be followed by the courts of the United 
States. Assuming, without deciding, that appellant's contention, that 
both of thèse questions must be answered affirmatively, is correct, it 
does not follow that the decree was absolutely void, and therefore 
subject to collatéral attack. 

In our opinion, it would only be error, which can only be corrected 
by appeal. The court, in the foreclosure proceeding, had jurisdiction 
of the subject-matter, of the persons of the défendants, who had been 
duly served with process and appeared therein, and was in posses- 
sion of the property at the time the decree was rendered, and the sale 
made, by its receiver. A case exactly in point is Suitterlin v. Con- 
necticut Mutual Life Ins. Co., 90 111. 483. Again, as early as 1823 it 
Wàs held in McCormick v. Sullivant, 23 U. S. 192, 199, 6 L,. Ed. 300, 
that a decree of a national court, based on pleadings which failed to 
show a diversity of citizenship or any other jurisdictional ground, 
is not coram non judice, and therefore not subject to collatéral at- 
tack. Later cases in which the same principle is recognized are Dowell 
V. Applegate, 152 U. S. 327, 337, 340, 14 Sup. Ct. 611, 38 L. Ed. 463; 
Evers v. Watson, 156 U. S. 527, 15 Sup. Ct. 430, 39 L. Ed. 520; 
Riverdale Mills v. Manufacturing Co., 198 U. S. 188, 197. 25 Sup. 
Ct. 629, 49 L. Ed. 1008; Marin v. Augedahl, 247 U. S. 142, 38 Sup. 
Ct. 452, 62 L. Ed. 1030. 

We are not advised upon what ground the court, when it rendered 
the decree of foreclosure, based its décision. It may hâve held that 
the statute did not apply to foreclosures of railroad mortgages, or that 
it was unconstitutional, or that the national courts are not bound by 
the state statutes, or on some other ground not apparent to us. The 
most that can be claimed is that it erred in so holding. If there was 
error, and we do not hold that there was, it could only be corrected 
by appeal, and not by a collatéral attack, as is attempted in the instant 
case. 

The decree is affirmed. 
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SCriXIN STEEL CO. v. NORTII AMERICAX CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. February 4, 1919. Keliearing 

Deuied Aiiril 12, 1919.) 

No. 5000. 

1. Equity <S=>61 — Maxims — Claims. 

Wlien cqulties are etiual, tlie légal title must prevail. 

2. Keceivers ©=152 — Cr^iMS — I'reference — Excess Freigiit Paid. 

A sliipper, who through fraudulent acts of its own employé and a 
station agent overpaid tlie railroad conipany, is entitled in receivershlp 
proceedings to a préférence on aceount of such payment over other credi- 
tors, on the theory of a trust, only on establishing tliat in equity and 
good conscience its claim ought to be paid in préférence to other eredi- 
tors. 

3. Oaeriers <®=>200 — Overchabge — Fraud of Agents — TjIabilitt. 

While there is a presumption that knowledge of an agent Is that of 
the principal, such presumption does not apply where the agent is en- 
gaged in a scheme to defraud his principal, and so a railroad company 
will not be chargea witli a scheme betvveeu its station agents and an em- 
ployé of a shipper, whereby frelght in a greater ainount tlian was 
earned was coUected, and the two dlvided the surplus. 

4. Trusts (©=395 — Oonstructive Trusts — Notice. 

Where a railroad company's agent and the agent of a shipper tinlted 
to defraud the shipper by eollecting freight in excess of that earned, and 
they dlvided the surplus betvveen them, the shipper could not recover on 
the theory of a constructive trust, on the ground that the railroad Com- 
pany, by examination of its books and checks deposited by its own agent, 
might hâve discovered the fraudulent scheme. 

5. Reoeivers ®=»152 — Claims — ^Prefehence. 

Where a shipi>er's agent conspired with the agent of a railroad Com- 
pany to collect freight in excess of the amount due, and tlie two wrong- 
doers dlvided the surplus, held, imder the circnunstances, that the rail- 
road Company was not chargeable with notice of the amounts collected on 
the shipper's checks, so as to entitle the shipper in receivershlp pro- 
ceedings to priority over other creditors; it appearing that the railroad 
was in no wise enriehed by the scheme. 

Appeal from the District Court of the United States for the East- 
ern District of Missouri ; Walter H. Sanborn, Judge. 

Suit by the North American Company against the St. Louis & San 
Francisco Railway Company, in which a receiver was appointed. The 
Scullin Steel Company filed an intervening pétition. From an order 
overruHng exceptions to the report of the master, denying intervener's 
claim to a préférence, the intervener appeals. Affirmed. 

In an action by the North American Company against the St. Louis & San 
Francisco Railway Conipany, receivers for tlie proiierty of the Railway com- 
pany were appointed by the District Ccnirt for the Eastern District of 
Missouri. The apppllant, the Sciillin Steel (.^onipany, filed an intervening 
pétition for two claims, but the only question presented on this appeal Is 
whether the claim for .f4,5(M), allowed by the master as an unsecured claim, 
is entitled to préférence over the mortgage and other creditors. The master, 
to whom tlie case had been referred, held that it was not entitled to such préfér- 
ence, and iipon exceptions he was sustalned by the trial .iudge. 

The facts as stated by the learned trial judge in overruling appellant's ex- 
ceptions to the spécial master's report are fully sustalned by the évidence and 

<g=>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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the flndings of the spécial master, and therefore are accepted as a correct 
statement of facts by thîs coiiit. The facts fouiid are: 

"The railroad company curried freight for the Scullin Company Ironi 
May 1, 1909, until May 27, 1913, when the recelvers vvere appolnted, and the 
reeeivers carried like freight for the Scullin Company from May 27, 1913, 
until July 31, 1913. This freight was received and delivered at Cheltenham 
station. Puring ail this time Mr. Betts was the station agent of the railroad 
company, and after May 27, 1913, of the reeeivers, and Mr. Dunn was the 
freight traffic man or freight receiving man of the Scullin Company. It 
was the duty and practlce of Betts to prépare waybills and freight bills of 
the Scullin Oompany's freight, and to collect the freight charges for trans- 
portation owing by that company for freight delivered to and received from 
it at Cheltenham station. It was the duty and practice of Mr. Dunn to re- 
celve from Betts for the Scullin Company the bills for thèse transportatlon 
charges against the latter company, to compare them for it with the amounts 
of freight received and shipped by it, to see that the amounts, weights, rates, 
and extensions were correct, and to draw voucher checks of the Scullin Com- 
pany for the amounts payable to the railroad company, which were subse- 
quently signed by higher oflicers of the Scullin Company In reliance upon 
Dnnn's action, then delivered to the railroad comjMiny and pald. Betts and 
Dunn by raising the amounts on some freight bills, by issuing some bills for 
transportatlon never conducted, by making false entries in account boolis, and 
by issuing vouehers for amounts in excess of the amounts owlng, succeeded 
between May, 1909, and July 31, 1913, in causing the Scullin Company to Is- 
.sue and pay vouehers of $4,500 more than it owed to the railroad company, 
and in withholding and wrongfully withdrawing this surplus from the railroad 
company and dividiug it between themselves. Neither the railroad company, 
nor the Scullin Company, nor any of Its agents or olticers, other than Betts and 
Dunn, were shown to hâve had any notice or knowledge of thèse wrongs un- 
til the reeeivers discovered them in July, 1918, about two months after thelr 
appointment. From May 1, 1909, until the appointment of the reeeivers the 
railroad company had in its treasury at ail tinies cash on hand equal to or in 
excess of $24,000. Upon their appointment the reeeivers obtained from the 
railroad company about $600,000 in cash, and at ail times thereafter prior to 
the filing of the Intervener'S pétition, they hâve had on hand an amount 
largely in excess of the $4,500 claimed by the intervener." 

One other fact not mentioned in the statement by the learned trial judge, 
but which is found by the spécial master and sustained by the évidence, is 
"that the vouehers of intervener issued for freight were made payable to the 
railroad company, and Betts deposited thèse vouehers in the bank to the 
crédit of the railroad company, but as station agent, he being charged with 
the total amount of freight due from ail shippers at this station, received 
crédit from the railroad company on his gênerai account for the amounts so 
deposited, and was thus enabled to withhold in cash and divide with Dunn, 
from other freight collections made by him for the railroad company at such 
station, an amount equal to the excess charged and coUeeted on claimant's 
voucher." 

John M. Goodwin, of St. Louis, Mo. (Jourdan, Rassieur & Pierce, 
of St. Louis, Mo., on the brief), for appellant. 

Edward T. Miller, of St. Louis, Mo. (William F. Evans, of St. 
Louis, Mo., on the brief), for appellees. 

Before MOOK, Circuit Judge, and TRIEBER, District Judge. 

TRIEBER, District Judge (after stating the facts as above). On 
behalf of the appellant it is claimed that as it paid to the agent of the 
railroad company $4,500 more than its just and proper freight charges, 
the railroad company became a trustée of the fund, on the ground that, 
where one has obtained money of another which does not equitably 
belong to him, through fraud of a third person, a constructive trust 
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arises în favor of him who is equitably entitled thereto ; that this $4,- 
500 actually went into the treasury of the railroad company, and at no 
time was its cash reduced below that sum before its property was 
placed in the hands of the receivers ; and that a larger sum was tumed 
over by the railroad company to the receivers. Therefore, it is con- 
tended, appellant is equitably entitled to hâve that money paid back 
to him by -the receiver in préférence to the claims of the mortgagees 
and other lien creditors. 

[1, 2] As stated by the learned trial judge in his opinion: 

"This suit Is a suit in equity, and the intervener is entitled to préférence 
in payment only if It lias established the fact that lu equity and good con- 
science its claim ought to be paid In préférence to those of the other credi- 
tors." 

And in Williams v. Jackson, 107 U. S. 478, 484, 2 Sup. Ct. 814, 
819 (27 L. Ed. 529), it was held that "when the equities are equal the 
légal title must prevail." 

The facts show that, although the money of which appellant was 
defrauded by reason of the fraudulent acts of Betts, the agent of 
the railroad company, and Dtinn, its freight traffic man, the railroad 
company's funds were in no wise swelled, nor was it enriched one 
penny, as tire amount paid over by its agent was only what was actu- 
ally due from him for freight bills collected as agent of the railroad. 
The overpayments made by the checks of Dunn were deducted with 
the moneys collected by Betts from other shippers and then divided 
between them; therefore the railroad company received no benefit 
from any of the money of which appellant was defrauded. In Wil- 
son V. Wall, 72> U. S. (6 Wall) 83, 91 (18 L. Ed. 727), it was held: 

"A chancellor wlll not be astute to charge a constructive trust upon one 
•who has acted honestly and paid a fuU and falr considération wlthout notice 
or knowledge." 

And as held by this court in Empire State Surety Co. v. CarroU 
County, 194 Fed. 593, 604, 114 C. C. A. 435, 446: 

"It Is indispensable to the maintenance by a cestui que trust of a claim to 
preferential payment by a receiver out of the proceeds of the estate of an in- 
solvent that clear proof be made that the trust property or its proceeds went 
into a spécifie fûnd or Into a spécifie identified pièce of property which came 
to the hands of the receiver, and then the claim can be sustained to that fund 
or property only and only to the extent that the trust property or its pro- 
ceeds went into it. It is not sufflcient to prove that the trust property or its 
proceeds went into the gênerai assots of the insolvent estate and increased 
the amount and the value thereof whleh came to the hands of the receiver" — 
followed In State Bank v. Alva Security Bank, 232 Fed. 847, 147 C. C. A. 41. 

[3] It is not claimed that any of the officers of the railway company 
had notice of the frauds, but it is earnestly insisted that the railway 
company is chargeable with notice of the fraud, as the knowledge of 
its agent Betts was its knowledge, and also that, as the checks of the 
appellant showed that they were for freight charges, the railway com- 
pany, by comparing them with the freight bills due from the steel 
company, would hâve known that the checks were for excessive sums. 

As to the knowledge of the agent being the knowledge of the com- 
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pany, that is a presumption which the law will conclusively indulge 
in, for the reason that it will présume that the agent inf orms his prin- 
cipal of that which his duty and the interest of his principal require 
him to communicate. But this presumption does not arise, cannot 
arise, when the agent is engaged in a scheme to defraud his princi- 
pal, or desires to subserve simply his own personal ends. "In such 
cases," Mr. Justice Harlan, delivering the opinion of the Court in 
American Surety Co. v. Pauly, 170 U. S. 133, 156, 18 Sup. Ct. 552, 
561 (42 ly. Ed. 977), said, "the principal is not bound by the acts or 
déclarations of the agent unless it be proved that he had at the time 
actual notice of them, or having received notice of them, failed to dis- 
avow what was assumed to be said and done in his behalf." Judge 
Lacombe, who delivered the opinion of the United States Circuit 
Court of Appeals for the Second Circuit in that case (72 Fed. 470, 
483, 18 C. C. A. 644, 656), said on that subject: 

"When two officers of a corporation hâve entered into a scheme to purloin 
the money of the coi-poratlon for the benetit of one of them, In pursuance of 
which scheme it beeomes necessary to make false représentations to a third 
person, ostensibly for the banli, but in reality to consummate said scheme, 
and for the beueftt of the conspirators, and not in tlie Une of ordinary rou- 
tine business of suoli officers, and without express authority — the corporation 
being ignorant of the fraud — the officers are not, in thus consummatlng such 
theft, the agents of the corporation." 

To the same effect is Interstate Nat. Bank v. Yates Center Nat. 
Bank, 245 Fed. 294, 157 C. C. A. 486. Therefore the knowledge of 
its agent is no more chargeable to the railway than the knowledge of 
appellant's agent, Dunn, is chargeable to it. 

[4] Nor is the railroad company chargeable with notice by reason 
of the fact that by examining its books it could hâve ascertained that 
the appellant's checks were in excess of the amounts due. The law 
does not place such a burden on it. If every time a check, purporting 
to be in payment of some bill of a large number of bills, is received, 
the party to whom it is given is required to compare the amount with 
the bills which accrue daily, it would take a great deal of valuable 
time to do so, and then would probably be of no real benefit in a case 
like this ; for, as appears f rom the record, the appellant received 
large shipments almost daily, and only made payments as they were 
delivered. 

[5] But, aside frorn, this, the finding of facts made by the spécial 
master is to the etïect that thèse checks were not turned over by the 
agent to the railway company, but were deposited by him in the bank 
to the crédit of the railway company, which, when notified by the bank 
that a certain sum had been placed to its crédit by its agent, Betts, 
would crédit him therewith. So the railway company would never 
know whether thèse deposits were in cash or checks, and, if checks, 
whose checks. 

In the instant case the equities are much stronger in favor of the 
receivers than of appellant. 

The order denying appellant the preferential right for this sum 
was right and is affirmed. 
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WAIXINGFORD BROS. v. BUSH. 

(Cirpuit Court of Appeals, Eishth Circuit. November 7, 1918.) 

No. 5075. 

Cakrikrs <s=>104 — Freigiit Ciiaroks — Persons Tjable. 

One who liecamo tlie ownpr of a sjraln shipment wliile It was in transit, 
ot<-.. but whoso owncrslùp ended hofore delivery of tlie sliipment to a 
purchasor, hcUl uuder no obligation to pay frciglit diarges after delivery. 

riools, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

Action by B. F. Bush, receiver of the Missouri Pacific Railway Com- 
pany, against Wallingford Bros. There was a judgment for plaintiiï, 
and défendants bring error. Reversed, with directions. 

Ray Campbell, of Wichita, Kan. (J. Grahani Campbell, of Wichita, 
Kan., on the brief), for plaintififs in error. 

W. P. Waggener and J. M. Challiss, both of Atchison, Kan., for 
défendant in error. 

Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

STONE, Circuit Judge. This is a writ of error from a judgipent 
entered after an order sustaining a demurrer to the answer filed by 
plaintiiïs in error. The suit is by a carrier for the amount of an in- 
advertent undercharge on an interstate shipment. Plaintififs in error 
had contracted for a large amount of corn from the Farmers' Elevator 
Company, located at Green Mountain, lowa. No particular corn had 
been purchased, but only corn of a certain description. This particu- 
lar car, with intent that it should constitute part of the purchase, the 
elevator company shipped to Cedarvale, Kan., under a shipper's or- 
der bill of lading, with the notation : "Notify Wallingford Brothers." 
Before this shipment the plaintifïs in error had sold a quantity of corn 
to L. C. Adams Mercantile Company, of Cedarvale. The elevator com- 
pany drew for the sale price of the corn upon the plaintififs in error, 
attaching to that draft the bill of lading. Wallingford Bros, met this 
draft, received the bill of lading, and very shortly afterward attached 
it to a similar draft against the mercantile company. This draft in 
turn was paid, the mercantile company received the bill of lading, and 
upon the arrivai of the car of corn at Cedarvale, Kan., surrendered 
the bill and received the shipment. 

The plaintifïs in error présent two points hère: First, that there 
was no proof before the court as to the amount of the undercharge ; 
second, that they were not the proper parties to be sued for any un- 
dercharge, as they were not parties to the contract of shipment. In 
the course of argument counsel for plaintifïs in error stated that they 
would not insist upon the first point, as they desired the ruling of the 
court upon the second proposition. As this seems the désire of both 
parties, the case will be considered only in relation to the latter point. 

^=3For otber cases eee same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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It is true, as claimed by plaintiffs in error, that they were not nom- 
inal parties to the contract of shipment. However, défendant in error 
insists that they were the real owners of the corn at the time the corn 
was shipped and the shipment contract made, and also were such when 
the shipment was delivered; that the elevator company was their 
agent in making the contract of shipment, and the mercantile company 
in the receipt of the corn; that they are liable as undisclosed ship- 
pers, or as consignée taking delivery, or as owner of the shipment. 
In our judgment they were not undisclosed shippers (consignors), nor 
undisclosed consignées taking delivery, nor owners at the time either 
of the shipment or of the delivery. Their sole connection with the 
shipment was that they owned it for the brief period between the pay- 
ment by them of the draft with bill of lading attached and the pay- 
ment to them of a similar draft by the mercantile company. This own- 
ership began and ended while the shipment was in transit. Only dur- 
ing that period had they any manner of control over the shipment. 
At any other time their wishes regarding the shipment could hâve been 
ignored by the railway, and they could hâve been treated by it as 
Etrangers to the shipment. Does such a brief ownership while the ship- 
ment is in transit give rise to any obligation to pay the charges after 
delivery ? 

Such an obligation must be contractual. No express contract hère 
involved carries such duty. There seems no reason for the law to 
raise such by implication. It is common knowledge that some com- 
modities, particularly grain, are sold several times while in transit. It 
would be startling and upsetting to dealers in such commodities to 
ascertain that a fleeting, temporary ownership of the grain in transit 
had cast upon each such owner a liability, which endured long after 
such ownership, to the railway to pay the freight charges. There is 
no counterbalancing considération in favor of the railway. It need 
not take the shipment until it has received the freight charge. It need 
not deliver it until its charge is paid. If it chooses to rely upon crédit, 
it is given that of the parties to the shipping contract, of the consignée 
to whom delivery is made, or of his assignée to whom delivery is made, 
and of the undisclosed principals (including owner) of any of the 
above. 10 C. J. 445 et seq., with notes. Thus the carrier is given every 
reasonable means of securing the payment of its charges. It certainly 
is not necessary to extend the field for the protection of the carrier. 
To do so would interfère with the présent orderly business methods 
worked out by practical men and generally employed in a very large 
and important trade. In our judgment there is no basis for any im- 
plied contract based upon such transitory ownership. 

The carrier has not claimed that on the présent record it can avail 
itself of any matter in the answer to which the demurrer was sus- 
tained. Much less can it found thereon a cause of action entirely dif- 
férent from that stated in its pétition. This would eliminate the sug- 
gestion that the carrier may rely upon the contracts between the ele- 
vator company and plaintiffs in error, and between such plaintifïs and 
the mercantile company, on the theory of contracts made for its benefit. 
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The demurrer to the answer should hâve been overruled. The 
judgment is reversed, with directions to proceed in accordance here- 

with. . 

HOOK, Circuit Judge (dissenting). Some admitted facts, which 
seem to me to be material to the question decided, do not appear in 
the f oregoing opinion. In substance and effect they are as foUows : 
Wallingford Bros., the défendants, bought the car of corn, in respect 
of which the freight undercharge occurred, from their vendor at Green 
Mountain, lowa, and directed its shipment to Cedarvale, Kan. They 
sold it to be delivered at Cedarvale at a specified price, which included 
ail freight charges to that place, whatever they might be. The corn 
was transported from Green Mountain to Cedarvale. In dealing with 
their vendor at the point of origin, défendants were to pay the freight 
charges, and they specifically reserved the right to route the shipment 
and also to change its destination. In selling to their vendee at Cedar- 
vale, they likewise reserved the right of routing, and they designated 
the railroad of the plaintifï as the final carrier. The transportation 
was at the instance of défendants ; they caused it. As between the 
three parties successively owning the corn, they alone were to pay the 
freight charges. The others were not fînancially interested in the 
amount of the charges. The price their vendor was to receive was 
f. o. b. Green Mountain. The price their vendee was to pay them 
was basis Cedarvale, which, as the shipment actually terminated there, 
was in effect f. o. b. Cedarvale. Had the vendee diverted the ship- 
ment, the rate to Cedarvale would hâve been the measure of défend- 
ants' liability to them for the freight; but it was not diverted. De- 
fendants left in the hands of their vendee a part of the contract pur- 
chase price with which to pay the freight to Cedarvale, and when they 
did so the vendee became their agent in that particular. The vendee 
was to pay so much for the grain at Cedarvale, no more, no less, and 
was not financially interééted in the amount of the freight, or in its 
payment, except as necessary to get possession from the railroad. The 
course of the bill of lading and the drafts was consistent with the 
above. 

It is argued by counsel that under the décisions of the courts the 
railroad could not maintain an action for the undercharge against de- 
fendants' vendee who got the corn at Cedarvale. Since the railroad 
must under the law require somebody to pay, it would follow, if the 
argument is sound, that the action would hâve to be against défend- 
ants' vendor at Green Mountain. But the vendor sold to défendants 
f . o. b. Green Mountain, and simply foUowed their shipping directions. 
If it were compelled by judgment to pay, it could in turn compel re- 
imbursement from défendants; and thus the opinion of my Brothers 
would operate in a roundabout way to secure justice, when, as it seems 
to me, there is a plain, direct road. A bill of lading is not conclusive 
of the relations of the parties named as consignor and consignée to the 
propèrty transported. Inquiry into the transaction in which it originat- 
ed is admissible. That is familiar law, and it accords with common 
knowledge that very frequently one or both of them act for undis- 
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closed principals. It is easily conceivable that the "notify party," so 
called, may be both consignor and consignée in substance and f act. 
The right of a railroad to a freight charge, the amount of the charge, 
and its légal duty to require payment in full, do not arise from the 
bill of lading. The right arises from the fact of carriage or trans- 
portation; the amount is determined by appHcation of the published 
schedules ; and the duty to collect in fui! is prescribed by statute car- 
rying penalties. 

It may be that the pétition in the case will not, without amendment, 
support a judgment for plaintiff upon the admissions in the answer; 
but a décision of what will eventually be the controUing question was 
sought in the trial court and hère by both parties. 



CIDNTRAIi CONTRACTING CO. et al. T. GRIGNON. 

GRIGNON V. CENTRAL CONTRACTING CO. et al. 

(Circuit Court of Appeals, Eiglitli Circuit. Febniary 12, 1919.) 

Nos. 5121, 5125. 

1. CoNTBACTs <&=»199(1) — Construction-— CoNTBACT for Rebtiilding Barge. 

Contract for rebuilding of a barge, made by 3orrespoiulen('e, construed, 
and held to include speeWcitlons contained in the owner's final letter of 
acceptanoe. 

2. CoNTRACTs ©=3211 — Construction — Time as of I'/Rsexce of Contract. 

A contract for rebuilding a barge, although the owner in accepting 
stated the builder's ofCer to be to rebuild the barge "and hand sanie over 
ready for sea in seven weelis," held, under the facts shown, not to malce 
time of its essence. 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota; Page Morris, Judge. 

Suit by Peter Grignon, Jr., doing business as the Marine Iron & 
Shipbuilding Works, against the barge Crète; the Central Contract- 
ing Company, and J. W. Wolvin, claimants. From the decree, both 
parties appeal. Affirmed. 

W. D. Bailey, of Duluth, Minn. (H. A. Carmichael, of Duluth, 
Minn., on the brief), for Central Contracting Co. and others. 
John H. Norton, of Duluth, Minn., for Peter Grignon. 

Before HOOK and STONE, Circuit Judges, and WADE, District 
Judge. 

WADE, District Judge. [1] 1. Under the évidence and the well- 
settled rule (Silver ÏCing Coalition Mines Co. v. Silver King Co., 204 
Fed. 166, 122 C. C. A. 402, Ann. Cas. 1918B, 571) that considération 
must be given by this court to the finding of facts by the trial court, 
we are satisfied that the spécifications were part of the contract be- 
tween the parties. No formai contract was made and signed. A let- 
ter was written by the contracter on July 6th, which was a mère pro- 

®=3For other cases see same topio & KEY-NUMBISR in ail Key-Numbereû Digests & Indexes 
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posai to "rebuild" the barge for $16,000. Certain limitations and 
spécifications were stated in this letter. 

On August 8th, the owner of the barge wrote : 

"Keplylng to your letter dated July 6, 191(5, offeriiig to rebuild our barge 
Crète and hand same over, ready for sea in seven weeks, \ve beg to advise tbat 
we accept your offer and inclose herewith speciflcations whicli, if satistactory, 
please sign and return. If not, niake necessary changes. 0(ir Mr. Smith is 
eut of town but we expect him baek before the end of the week, when, no 
doubt, he will immediately go to Duluth and close this niatter up. 

"[Sigued] Central Contraeting Company." 

The contracter did not reply to this letter, but the parties, on Ati- 
gust llth, had a conférence which terminated in the following letter: 

"Aug. 11, 1916. 

"To the Marine Iron & Shipbuilding Company, Duluth, Minn. — Dear Sir; 
Replying to your letter dated July G, 1916, offering to rebuild our barge 
Crète and hand same over ready for sea in seven weeks, for the stim of ,f 16,000, 
we beg to advise you tbat we accept your ofCer, and inclose specitications, 
which must be carried out to the satisfaction of our surveyor, Robert Curr." 

And thereupon the work was undertaken and carried out. 

The contracter now insists upon the limitations indicated in his let- 
ter of July 6th ; but the owner in his letter of August 8th, and in the 
letter of August llth, which was accepted by the contractor as clos- 
ing the contract, specifically indicates his understanding of the mean- 
ing of the letter of July 6th. 

In the letter of August 8th, it is stated : 

"Replying to your letter dated July 6, 1910, offering to rebuild our barge 
Crète and hand sanie over ready for sea." 

By this letter the contractor was notified of the construction which 
the owner placed upon the letter of July 6th. He was advised that the 
owner understood the letter as "offering to rebuild our barge," and 
"hand the same over ready for sea." 

Likewise in letter of August llth: 

"Replying to your letter of July 6, 1916, offering to rebuild our barge Crète 
and hand same over ready for sea in seven weeks for the sum of .¥16,000." 

This again was a clear statement of the construction by the owner 
of the contractor's letter, but the owner does not stop with this mère 
statement of construction. In this letter the contractor is advised 
that— 

"We accept your offor (constrtied as above) and inclose spécifications which 
must be carried out to the satisfaction of our surveyor, Robert Curr." 

How can there be any question as to whether the spécifications, 
which the contractor admits he received, were part of the contract? 
It was specifically stated that thèse spécifications "must be carried 
out." 

The contractor admits that, if thèse spécifications were required "to 
be carried out" as part of the contract, his claim for extras falls. 

Not only are the spécifications specifically made part of the ac- 
ceptance, and therefore of the contract, but any other construction 
would be unreasonable. The spécifications covering the very items 



954 255 FEDERAL RBPORTEB 

covered by the claim for extras, it is apparent that tlie owner knew 
that thèse items would be required in the rèbuilding of the barge,, 
and it sounds highly improbable that the owner would make a spécifie 
contract for $16,000, covering only part of the work which he knCw 
had to be donc, and leave the rest to be supplied as "extras." 

The finding of the lower court that the contractor is not entitled to 
recover for extras cannot be disturbed. 

[2] 2. The owner of the bai-ge filed counterclaim against the con- 
tractor for $23,996, alleging damages "because the barge was not com- 
pleted and ready for sea in seven weeks," as stated in the proposai 
of the contractor, and in the acceptance of the owner. 

If the contractor can recover under the pleadings and the évidence, 
it must be upon a finding by the court that time was of the essence of 
the contract ; otherwise, the contractor would hâve a reasonable time 
in which to complète the work, and, as to what would constitute a rea- 
sonable time, no proof was offered. 

"The tendency of the later authorities, at law as well as In equity, is to re- 
gard the question as eue of construction to be detennined by the intent of tlie 
parties, and to hold that time Is not ordinarlly of the essence of the con- 
tract, imless made se by express stipulation, or unless there is somethlng 
conneeted with the purpose of the contract and the circumstanees surround- 
ing it, which makes it apparent that the parties intended that the contract 
must be performed at or within the time named." 13 Corpus Jurls, p. 687. 

Under the language used by the parties in the letters which con- 
stitute the contract, and under ail the facts and circumstanees, it 
cannot be held that time was of the essence of the contract in this 
case. The work was done under the supervision of a représentative 
of the owner ; it was of such a nature as that it was difficult, if not 
impossible, to anticipate the exact extent of the work, and the nature 
of the materials required. After the original contract, an additional 
contract for "fairing" the sides of the vessel was entered into, for 
which the owner agreed to pay $1,000. The owner through its rep- 
résentative, knew the course of the work. There was controversy 
over estimâtes and payments. When the seven weeks expired, the 
work was incomplète, and the delay was discussed, and the promises 
given and accepted by the owner. At no time was there any spécifie 
notice given to the contractor that the owner relied upon the claim that 
time was of the essence of the contract, or that, because it was not 
finished within the seven weeks, payment therefore would not be made. 

The contractor clearly did not understand that time was of the 
essence of the contract, and he certainly did not understand that de- 
lay was imposing upon him an obligation for damages, which not only 
covered the entire contract price for ail his work and materials, but 
which would leave him subject to a judgment for over $7,000 besides. 

"Equity will refuse to enforce an express provision making time of the 
essence of the contract, when to do so would be uncouseionable." 13 Corpus 
Jurls, 688. 

Under the circumstanees in this case, it would be unconscionable 
to sustain the claim of the contractor. The finding of the lower court 
upon this counterclaim must be sustained. The decree of the lower 
court is affirmed. 
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THE NORTH STAR. 

THE FRANCIS J. REICHERT. 

(Circuit Court of Appeals, Second Circuit January 15, 1919.) 

Nos. 122, 123. 

1. Collision «©=363 — Liability — Vessels ai Fault. 

lu a suit for collision between a. steamer aud a cattle float in charge of 
a tug, held, tliat tlie steamer and tug were botli at fault. 

2. Collision 'S=25 — Limitation of Liability — Rigiit to Limit. 

Where a collision was due entirely to carcless navigation, tlie fact that 
tlie mate of the tug, in cliarge of a cattle float injured by the collision, 
was not on board, held not ground for denying the owner of the tug the 
right to limit liability ; it appearing that the collision did not occur dur- 
ing the mate's watch. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Libel for coUision by the Reichert Towing L,ine, Incorporated, 
against the steamer North Star, her engines, etc., claimed by Calvin 
Austin, as receiver of the Eastern Steamship Corporation, and by the 
New York Stockyards Company, against the steamer North Star, her 
«ngines, etc., also claimed by Calvin Austin, as receiver, and the steam 
tug Francis J. Reichert, her engines, etc., claimed by the Reichert 
Towing Line, Incorporated. From decrees finding both vessels at fault, 
the Reichert Towing Line, libelant, which was claimant of the steam 
tug Francis J. Reichert, and Calvin Austin, receiver, claimant of the 
steamer North Star, appeal. Modified and affirmed. 

Foley & Martin, of New York City, for appellant Reichert Towing 
Ivine, Inc. 

Park & Mattison, of New York City, for appellee New York Stock- 
yards Co. 

Haight, Sandford & Smith, of New York City, for the North Star. 

Before WARD, ROGERS, and HOUGH, Circuit Judges, 

WARD, Circuit Judge. December 8, 1915, about 5 p. m., the cattle 
float El Paso, on the starboard side of the tug Francis J. Reichert, 
bound down the North River, came into collision with the, steamer 
North Star, bound up the river about off Pier 1 or 2. The night was 
dark, but clear, and the one thing certain is that the collision was in- 
excusable. 

There is even more than the usual contradiction between the wit- 
nesses as to hghts and signais, and there are the usual obvions inac- 
curacies in the estimâtes of time and distance. It would be quite useless 
to review the testimony in détail. 

The story of the Reichert is that the North Star, being on the star- 
board bow of El Paso, ported, and so struck the starboard side of the 
cattle float. The story of the North Star is that the Reichert, being on 
the port bow of the North Star, starboarded across her course, and so 
came into collision with her starboard bow. 

^;:roFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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[1] Certain facts are fairly clear. Each vessel contends that slie 
was going straight up or down the river, respectively parallel with the 
line of the New York piers. Each agrées that the collision was a side 
swipe between the bluff of the North Star's starboard bow and the star- 
board side of El Paso, and each admits that if the North Star's stem, 
which is sharp, had struck El Paso, it would hâve gone right through 
her side. 

The engine room log of the North Star shows that the engines were 
worked as f ollows : 

Stop, 5:14. 
Astern, 5:14. 
Stop, 5:16. 

There is no reason to doiibt the accuracy of thèse entries, and they 
show quite obviously that the danger of collision was appreciated ail 
it once at 5:14, and that the collision happened somewhere between 
5 :14 and 5 :16, when the signal to stop must hâve been given after it. 
The North Star has a left-handed propeller, which backs to port, and 
the bow of El Paso is square. 

It seems quite plain to us that the steamer and cattle float must hâve 
been approaching nearly head on, and such is the testimony of a num- 
ber of the witnesses. We are satisfied that a vigilant lookout on either 
vessel would hâve prevented the collision, and that they were so close 
when they appreciated the danger that the collision was practically un- 
avoidable. Starboarding of their helms in accordance with the signal 
of two blasts blown by the Reichert, though this is not testified to, and 
the efifect of reversing the North Star's left-handed propeller, might 
explain the bluff of her bow coming in contact with El Paso's star- 
board side a little aft of the bow and the vessels then scraping past and 
clear of each other. But quite apart from this possible explanation, 
lack of vigilance and of a proper lookout is sufficient to put each vessel 
at fault. What occurred is much more consistent with the lack of vig- 
ilance on the part of both vessels than such an extraordinary and sense- 
less manœuver as each attributes to the other. 

A great deal is made by the counsel for the cattle float of the near- 
ness of the North Star to the New York shore. It does not seem at 
ail important to us in this case, and if it were a fault both vessels were 
guilty of it. 

[2] Upon the question of the Reichert's right to limit we cannot 
agrée with the District Judge. The collision was due entirely to care- 
less navigation. There is no pretense that the master of the tug was 
not properly licensed, and there is no obligation that her lookout 
should hâve a license. The particular fault attributed to the owner, 
viz. that the mate was not aboard the tug, had nothing whatever to do 
with the collision, because it did not happen in his watch, and if he 
had been on board he might well hâve been asleep, and he certainly 
had no duty to perform. On the same reasoning, the owner's right to 
limit might be denied, because there was no anchor aboard. 

The decrees finding both vessels at fault are affirmed, but modified, 
by allowing the owner of the tug to limit its liability. No costs of this 
appeal. 
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ROBERTS CONE MFG. CO. et al. v. BRUCKMAN et al. 

(Circuit Court of Appeals, Eiglitli Circuit, i'ebruary 10, 1019.) 

No. 5310. 

1. Appeal and Ebeoe <S=>671(1) — Review— ^Jubstions Peesented foe Re- 

VIEW. 

Only errors that properly appear on the record in tlie appellate court 
are reviewable. 

2. Appeal and Eeroe <S=>688(1) — Review — Questions Peesented. 

Wtiere appellants pointed out no place in the record before the Circuit 
Court of Appeals where the tenus ot thelr spécial appearance and objec- 
tions to the District Court's jiirisdiction were set forth, and the record 
showed no motion by appellants in the District Court to transfer the case 
to the law side, or objection or exception to the ruling thereon, their 
motion to direct the court below to re^'erse its dccree and transfer the case 
to the law side should be denied. 

Appeal from the District Court of the United States for the West- 
ern District of Missouri ; Joseph W. Woodrough, Judge. 

Bill by Frederick A. Bruckman and others against the Roberts Cône 
Manufacturlng Company and others. Decree for complainants, and 
défendants' motion to direct the court below to reverse its decree 
and transfer the case to the law side of the court was denied. On mo- 
tion for rehearing of the motion to direct the court below to reverse 
its decree, etc. Motion for rehearing denied. 

Toulmin & Toulmin, of Dayton, Ohio, and Culver & Philip, of St. 
Joseph, Mo. (H. A. Toulmin, of Dayton, Ohio, of counsel), for appel- 
lants. 

Albert E. Dieterich, of Washington, D. C, for appellees. 

Before SANBORN, Circuit Judge, and TRIEBER, District Judge. 

SANBORN, Circuit Judge. [1,2] The motion to direct the court 
below to reverse its decree and transfer this case to the law side of 
that court was denied, because the record did not disclose that a prop- 
er motion or objection or exception to a ruling of the District Court 
on the subject was made in that court, and it was too late to make such 
objection or motion in this court. The motion to direct the District 
Court to reverse its decree and to transfer this case to the law side of 
the court was submitted to this court on printed briefs, in which no 
spécification or référence to any part of the record before this court 
was made, wherein the facts appeared that the appellants had made a 
motion in the District Court to transfer this case to the law side of 
that court, or had made any objection to the trial of this case in equity 
in that court, on the ground that it was triable at law only, or that 
the court had overruled any such objection or motion, or that any 
exception had ever been taken in that court to any such ruling therein. 
The appellees, in their answering brief on the motion to direct the re- 
versai, asserted that at no time during the trial below did the appel- 
lants object to the jurisdiction of the District Court in equity or move 
for a jury trial, or for a transfer of the case to the law side. The 

^suFor other cases see same topic & KBY-NUMDER in aU Key-Numbered Digesta & Indexes 
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appellants made no déniai of that assertion. This court did not dis- 
cover in the records hère any récital of such an objection or motion, 
or of any ruling of the District Court thereon, or of any exception to 
such a ruling, and the défendants hâve not now, in their motion for a 
rehearing or in their argument upon it, pointed out any place in the 
record in this court where such a motion or objection or ruling or ex- 
ception appears. They allège in their printed argument for rehearing 
that they made a spécial appearance, under which they could raise 
any questions which they desired without consent to the jurisdiction 
of the court below, and that at that time they raised the question of 
the District Court's jurisdiction in equity by oral argument and writ- 
ten brief ; but they point out no place in the record before this court 
where the terms of such spécial appearance, the objections specified 
therein, the motion to transfer to the law side, or the argument or 
written brief to which they refer, are set forth. Hence none of thèse 
can be considered, for those errors that properly appear upon the 
record in this court, and those only, are reviewable hère. 

The transcript of the record in this case has not been prepared and 
printed in accordance with the rules in equity and the rules of this 
court. Rule 75 in equity (198 Fed. xl, 115 C. C. A. xl) ; rule 23, Circuit 
Court of Appeals (188 Fed. xv, 109 C. C. A. xv). 

The motion to direct the District Court to reverse its decree and 
to transfer this case to the law side of the court was an attempt to se- 
cure a décision upon one of many spécifications of error before the 
transcript was properly prepared or printed, and thereby to évade 
the rules and to try this case in this court piecemeal. 

Let the motion for rehearing be denied. 



NEW YORK LIFE INS. CO. v. JOHNSON. 

(Circuit Court of Appeals, Elglith Circuit. February 1, 1919.) 

No. 5161. 

1. Courts <g=>280 — Fédéral Courts — Dutt to Détermine Jurismction. 

It is the duty of every fédéral court to inqulre into Its jurisdiction ot 
a cause, whether or not that question is raised by the parties. 

2. Courts ig=329— Jurisdiction of Fedebal Courts — Amount in Oontbo- 

VEE8Y. 

It is not the amount clalmed in the prayer for relief which déter- 
mines the jurisdiction of a fédéral court; but, if it unmistakably ap- 
pears from plaintiff's pleading that the amount recoverable is not within 
the jurisdiction of the court, it is its duty to dismiss the action. 

In Error to the District Court of the United States for the Southern 
District of lowa ; Page Morris, Judge. 

Action at law by Isabel H. Johnson against the New Yodc Life 
Insurance Company. Judgrftent for plaintifif, and défendant brings 
error. Reversed. 

E. D. Perry, of Des Moines, lowa (John Barnes, of Milwaukee, 
Wis., James H. Mcintosh, of New York City, and H. H. Stipp, R. 

(gcsFor ottier cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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J. Bannîster, and Vincent Starzinger, ail of Des Moines, lowa, on 
the brief), for plaintiff in error. 

S. F. Prouty, of Des Moines, lowa, for défendant in error. 

Before HOOK, Circuit Judge, and TRIEBER, District Judge. 

TRIEBER, District Judge. The défendant in error, plaintiff in the 
court below, instituted this action to recover on a policy of life Insur- 
ance for $3,000 issued by the plaintiff in error on the life of her hus- 
band, alleged to be dead. The prayer of the complaint is that the 
plaintiff hâve judgment for the sum of $4,080, but there are no al- 
légations in the complaint which will justify a recovery for a greater 
amount than the face of the policy, unless it be interest which had 
accumulated from the tlme of the alleged death of the assured until 
this action was instituted. The policy which is the basis of the action 
shows that the amount involved does not exceed $3,000. 

[ 1 ] Judgment having been rendered for the plaintiff, the cause was 
brought to this court on writ of error. Neither party has raised the 
question of jurisdiction, but section Zl of the Judicial Code (Act 
March 3, 1911, c. 231, 36 Stat. 1098 [Comp. St. § 1019]) makes it 
the duty of the District Court to dismiss any cause, if at any time it 
appears to the satisfaction of the court that such suit does not really 
and substantially involve a dispute properly within the jurisdiction 
of said District Court. So far as the appellate courts are concerned 
the well-established rule is that : 

"On every writ of error or appeal, the flrst and fundamental question is 
that of jurisdiction, flrst, of tliis court, and tlien of the court from which the 
record c-omes. This question the court is bound to ask and answer for it- 
self, even when not otherwise suggested, and without respect to the relation 
of the parties to it." M., C. & L. M. Ry. Co. v. Swan, 111 U. S. 379, 382, 4 
Sup. Ot. 510, 511, 28 L. Ed. 462; Chicago, B. & Q. R. R. v. Willard, 220 
U. S. 413, 419, 31 Sup. Ct. 4<50, 55 L. Ed. 521; Cliicago, R. I. & P. Ry. v. 
State of Nebraslia, 251 Fed. 279, C. C. A. . 

Nor may it be waived by consent of parties. Minnesota v. Northern 
Securities Co., 194 U. S. 48, 62, 24 Sup. Ct. 598, 48 L. Ed. 870; Chi- 
cago, R. I. & P. Ry. V. Nebraska, supra. 

[2] It is not the amount claimed in the prayer for relief which dé- 
termines the jurisdiction of the court, if the unmistakable fact and 
légal certainty be that the plaintiff could not hâve had any reasonable 
expectation that she could recover, exclusive of interest and costs, 
an amount within the jurisdiction of the court. In such a case it is 
the duty of the court to dismiss it for want of jurisdiction, although 
the ad damnum clause demands judgment for a sum sufficient to con- 
fer jurisdiction on the court. Smith v. Greenhow, 109 U. S. 669, 
3 Sup. Ct. 421, 27 L. Ed. 1080; North America, etc., Co. v. Morri- 
son, 178 U. S. 262, 267, 20 Sup. Ct. 869, 44 L. Ed. 1061 ; Vance v. 
W. A. Vandercook Co., 170 U. S. 468, 472, 18 Sup. Ct. 645, 42 
L. Ed. 1111; Globe Refining Co. v. Landa Cotton Oil Co., 190 U. S. 
549, 23 Sup. Ct. 754, 47 E. Ed. 1171; Bank of Arapahoe v. David 
Bradley & Co., 72 Fed. 867, 19 C. C. A. 206; Eess v. English, 85 
Fed. 471, 29 C. C. A. 275; Fuerst Bros. & Co. v. Polasky, 249 Fed. 
447, C. C. A. . 
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As it clearly appears from the facts stated in the complaint that 
in no event can the plaintiflF recover more than $3,000 on this policy, 
exclusive of interest and costs, the court below was clearly without 
jurisdiction. 

The cause is reversed, with directions to the District Court to 
remand same to the state court from whence it came. 



DAVIS V. BAKEWELL et ux.* 

(Circuit Court of Appeals, Elghth Circuit. January 27, 1919.) 

No. 4653. 

LiBEi- AND Slandeb <S=»9(1)— Wokds Tendino to Injure in Pbofebsion ob 
Business. 

The publication of false words or statements conceming one In re- 
lation to liis profes.sion, trade, or business, whieh are calculated to 
cause, and which do cause, liim pecuniary loss in tlie practice of lils pro- 
fession, trade, or business, is actionable. 

In Error to the District Court of the United States for the East- 
ern District of Missouri ; David P. Dyer, Judge. 

Action at law by Susan Lawrence Davis against Paul Bakewell, Jr., 
and wife. Judgment for défendants, and plaintiff brings error. Re- 
versed and remanded. 

Benjamin Carter, of Washington, D. C, and Christian P. Schneider, 
of St. L,ouis, Mo., for plaintiff in error. 

Jesse McDonald, of St. Louis, Mo. (Arnold Just, of St. Louis, Mo., 
on the brief), for défendants in error. 

Before SANBORN, Circuit Judge, and TRIEBER, District Judge. 

SANBORN, Circuit Judge. This case présents by demurrer to the 
complaint the single question : Does the latter state facts sufficient tô 
constitute a cause of action for slander? The court below answered 
this question in the négative. The averments of the complaint ma- 
terial to an answer to the légal issue are that the plaintiff was en-^ 
gaged in practicing the profession and business of a lecturer on hy- 
giène, and was daily and honestly acquiring great gains and profit there- 
from, when one of the défendants, with intent to injure her in lier 
lecturing, in the présence of divers citizens falsely and maliciously 
spoke and published of and conceming the said plaintiff, and of and 
conceming the said plaintiff in the way of her said lectures on hygiène, 
the false statement that "Susie" meaning the plaintiff, "is crazy," 
whereby the plaintiff was greatly injured in her lectures on hygiène, 
divers of her neighbors and other citizens were caused to refuse to 
attend her lectures, as they had previously been accustomed to do, and 
the plaintiff was caused to lose great gains and profits, which would 
otherwise hâve arisen and accrued to her from her lectures on hygiène, 
to her damage in the sum of $100,000. 

For the purpose of the décision of the question presented by this 

^=>For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe* 
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complaint, it will be conceded, without discussion of the proposition, 
that the averment that the défendant pubHshed the false statement 
that the plaintiff "Susie is crazy" would not hâve stated a cause of 
action for slander, without the allégations that she made this statement 
of the plaintiff in relation to her profession, and thereby caused her 
the pecuniary damage alleged in the practice of that profession. 

But the publication of false words or statements, concerning one 
in relation to his profession, trade, or business, which are calculated 
to cause, and which do cause, him pecuniary loss in the practice of 
his profession, trade, or business, is actionable, and the averments of 
the complaint, which hâve been recited, clearly state a good cause of 
action under this well-established rule. Onslow v. Horne, 3 Wilson, 
177; Sanderson v. Caldwell, 45 N. Y. 398, 405, 6 Am. Rep. 105; 
Morrasse v. Brochu, 151 Mass. 567, 575, 25 N. E. 74, 78, 8 L. R. A. 
524, 21 Am. St. Rep. 474; Moore v. Francis, 121 N. Y. 199, 203. 204. 
205, 23 N. E. 1127, 8 E- R. A. 214, 18 Am. St. Rep. 810. 

Let the judgment below be reversed, and let the case l>e remanded 
to the court below, with permission to the défendants to answer. 
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FRBEPORT TEXAS CO. v. UNION SULPHUR CO. 

(Circuit Court of Appeals, Third CTrcuit. March 4, 1919.) 

Nos. 2391, 2392. 
Patents <S=>328 — Validity. 

Tlie Frascli patent, No. 799,642, claiins 2, 3, 6, 12, 19, 21, and 22 for a 
procpss for suïphur mining, the Frascli patent, No. 800.127, claims 2, 3, 7. 
11, 21, and 24, for apparatus for sulphur raining, and patent No. 1,008,319, 
claini.'S 7, 26, and 28 for suli^liur mining, held Invalid, in view of the dis- 
elosures of tlie earlier Frascli patents. 

Appeal from the District Court of the United States for the District 
of Delaware; Edward G. Bradford, Judge. 

Suit by the Union Sulphur Company against the Freeport Texas 
Company for infringement of patents. There was a decree (251 Fed. 
634) in favor of plaintiff as to a part of its claims, and in favor of 
défendant as to the remainder, and both parties appeal. Reversed on 
defendant's appeal, affirmed on plaintiff's appeal, and bill dismissed. 

Elihu Root, Eivingston Gifford. Samuel R. Betts, and James R. 
ShefiSeld, ail of New York City, Joseph C. Fraley, of Philadelphia, 
Pa., and John W. Peters, of New York City (Sheffield & Betts, of New 
York City, of counsel), for Freeport Texas Co. 

Frederick P. Fish and Charles Neave, both of Boston, Mass., Henry 
A. Wise, of New York City, and Maxwell Barus, of Boston, Mass., 
for Union Sulphur Co. 

Before BUFFINGTON and WOOLEEY, Circuit Judges, and 
THOMPSON, District Judge. 

igs^For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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BÙFFINGTOKT, Circuit Judge. As this case îrivolves basîc matters 
affecting the wholè su^phur product. bf the United States, a prelim- 
inary review of gfèriëral siiîphur production is, in our judgment, requi- 
site to a proper considération of this caçe. 

In its natural stàte, salphur is f'ôùnd in rock form'ation. This rock 
is mined, and wheii subjectéd to, sufïkient beat the sulphur liquéfies. 
This liquid thereaftei" solidifies into the sulph'urof commerce. The 
mining of sulphur rock was an Cild apd developéd îndtistry and prior 
to the American method,'here involved, was carried on in the ordinary 
methods of mining, viz. stripping where the sulphur was near the sur- 
fact, or shafting where the sulphur rock was too deep for stripping. 
Nine-tenths of the world's supply was produced in Sicily, which f ur- 
nished 400,000 tons; Japan furnished 15,000, and the United States 
a few hundred. Irj Sicily. the sulphur ore was mined from deposits 
which varied in depth fi^om the surface of the ground to 340 feetdown. 
Where the ore was neàr the surface, pits and quarries were used; 
where deeper, shafts and galleries. The mining machinery was crude, 
and the ore was carried by men and boys on their backs up steep slopes 
on circular stairways. How water, the ever-present enemy of the min- 
er, was kept from flooding tfie; mines where their primitive methods 
were employed, does not appear in the proofs, but that it actually was 
présent, and was later overcome by pumps, appears in Plaintiff's Ex- 
hibit 88, The Mine-ral Industry, 1894: 

"It Is a striklng fact that in the new development in Japan, on a remote 
island and against great natural dlfflcultles, the most modem methods and 
management prevail, whlle lu Sicily, ip the center of the oldest civUization, 
thèse are to a great extent of the crudest. In t8S9 the Sicîlian industry ex^ 
perlenced very hard tlmes. Priées were low, and much hardship was caused. 
To somé degree it led to Improved methods, and in the larger mines pumps 
and holsting engines are now installed." 

And that water was présent in the Sicilian mines is also shown by 
the report of Brûhl, United States consul at Catania, quoted in Plain- 
tifif's Exhibit No. 78, Seventeenth U. S. Geological Survey, 1895-96: 

"The overproduction cannot well' be reduced, for obvloua reasons. Mines 
cannot, without serions loss, be left standing unworked, because in most ot 
them the rapldly enterlng water has constantly to be pumped out ; otheruHse U 
K(^ld goon ftll and ruin the mines, especiaUy those which are worlced in a 
primitive mode (where the sulphur is carried to the surface in bags by meu 
and boys over stairs crudely hewn into the walls of the passages leading out 
of the mines), or would cause such damage as would require perhaps six 
months or more (depeuding,.of course, upon the condition of the mine) to reopen 
and again put in a workable condition ; it would ruin the larger mines which 
contain mostly machinery. * • •" 

In this State of the art, Sicily continued to supply the substantial 
part of the world's sulphur and practically the greater part of that con- 
sumed by the United States, for while sulphur was found in various 
parts of our country, and indeed a tremendous bed of it had, years be- 
fore, been located in Louisiana,, its depth and the nature of the over- 
lying'strata had thwarted ail efforts to mine it, 

This I/Ouisiana deposit was discovered in 1869, when a well was 
being drilled for oil. It was substantially 100 feet thick and was lo- 
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cated between 400 and 500 feet below the surface. Although this 
enormous and valuable deposit was known to exist, and although large 
sums of money and high engineering skill were used, ail efforts to mine 
it proved unsuccessful for 25 years. The existence of the sulphur bed 
and the failure to mine it finally attracted the attention of a man who, 
in inventive fertility and past expérience seemed to be the one man to 
solve the difïiculty and successfully work out one of the most remark- 
able wonders of vi^orld commerce. As what this man — Frasch — did, 
or, as it is now claimed, failed to do, is the real question which under- 
lies this case, we deem a proper appréciation of what he had previously 
done, and the fields of opération he was familiar with, will throw light 
on the question of what he did, or failed to do, when he first attacked 
the problem of mining this Louisiana sulphur bed. 

Turning first to what had been done there when Frasch entered the 
field, we may say that the sulphur bed had been discovered in 1869, 
when a company in drilling for oil struck this sulphur bed or pot, some 
hundreds of feet below the surface. It was a pure, high-grade sulphur, 
and the possibility of mining it by shafting methods at once, and for 25 
years, appears to hâve attracted the men and companies that sought to 
do so up to the time Frasch entered the field. As we hâve said, the bed 
was drilled through when it was first discovered, and in the subséquent 
opérations, preceding Frasch, différent other wells were drilled, and by 
thèse drillings, not only were the différent strata, above and below the 
sulphur bed ascertained, but cores were preserved of the sulphur, 
which, of course, disclosed its physical and chemical structures. Thèse 
drillings also disclosed and located those two great obstacles with 
which the shaft miner bas to contend, quicksand and water. The drill 
further showed that, after passing through the quicksand, there was a 
vein of cap rock which overlaid the sulphur, and it was felt that this 
cap rock would afford a base or support on which a caisson shaft, car- 
ried through the quicksand, could rest, and that the sulphur, protected 
by the cap rock, could be safely mined when the shaft was carried 
through such cap rock and into the mine. The drill also disclosed 
water strongly impregnated with sulphur, showing the water must 
hâve come in contact with sulphur, and, as the shafting progressed, 
the fatal accidents from sulphurous gas, which indeed largely con- 
trihuted to the abandonment of shafting opérations, showed, and in- 
deed created, a record of, the intimate proximity of sulphur and water 
to each other. The principal difficulty in shafting arose from the quick- 
sand, which, when the rings which formed the shaft reached a cer- 
tain depth, forced its way up from the bottom of the inside of the 
rings, and precluded further effort. In addition to this, the sulphurous 
gas, which entered the rings, killed several men. 

Into this field of failure Frasch entered, but from a new and whoUy 
différent angle. In effect he said : 

"Abandon your shafting entlrely, for by it you hâve never even reached the 
sulphur bed. Now in the drilling field, with which I am familiar, we hâve 
drilled, not shafted for oil, and we hâve pumped iip oll and oil impregnatea 
with sulphur. In that work we hâve steamed wells hundred of feet under- 
ground." 
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We can readily see how Frasch's work in drilling for oil, his knowl- 
edge of sulphur in steaming oii wells, ail had prepared him for an- 
nouncing the really astounding proposition of driUing a small-sized 
hole into the sulphur bed, carrying down hot water to melt the sulphur, 
and then pumping the liquid sulphur to the surface. This plan was 
looked on as visionary, and when suggested to men and companies in 
Italy and England, who were accustomed to shafting and stripping 
mining, it was considered so impossible and improbable as to give them 
no concern. 

In his previous expérience, Frasch had made some epoch-making in- 
ventions in which sulphur was the main factor. The petroleum pro- 
duced from the great oil fields of Pennsylvania was whoUy free from 
sulphur, and for that reason perfectly sweet burning oil, gasoline, par- 
affin, and oil's numerous by-products could be distilled therefrom. But 
both the Ohio and Canadian oil contained sulphur in such offensive 
combinations that it was impossible to refine them or get any by-prod- 
ucts that were not so offensive as to make them unmarketahle. Indeed, 
no use could be made of this vast oil product, save for fuel, for the 
odor emanating from its sulphur was so offensive and permeating that 
cargoes of ships carrying flour and bacon near vessels loaded with thèse 
oils were spoiled. Without entering into détails, it suffices to say that, 
when he turned his attention to this sulphur pest, Frasch eliminated it 
by his process of refining and revolutionized the Ohio and Canadian oil 
industry, making it equal to the Pennsylvania product. Indeed, while 
Frasch was exploring this Louisiana sulphur field, he was alsoturh- 
ing his attention to treating oil while it was in situ underground, with 
a view to increasing production. This came about in this way : Penn- 
sylvania oil was f ound in Devonian sandstone and td' increase its un- 
derground flow this sandstone was shattered by exploding nitroglycér- 
ine at the bottom of the well. On the other hand, the Ohio, Indiana, 
and Illinois oils are located in Silurian limestoné. As thèse wells were 
exhausted, it was found nitroglycérine did not hâve the rejuvenatihg 
effect in limestoné it had in the Pennsylvania sandstone, so Frasch de- 
vised the successful use of sulphuric or hydrochloric acid for increas- 
ing the oil flow, for by plugging the well after the acid was poured 
down the pressure of the carbonic acid gas forced the acid through 
the most minute cracks of the liniestone and thus opened new sources 
of oil supply. 

But not only did he do thèse particular things, involving sulphur and 
treating fluids or soluble minerais in situ, but Frasch, from his connec- 
tion with the oil well industry, was trained in what was probably the 
most resourceful and most original art in any branch of human ac- 
tivity in overcoming obstacles. The great oil fields of Pennsylvania 
hâve given the courts of the Third Circuit a more than ordinary ac- 
quaintance with the art of gas and oil well drillings, and in no other 
field of activity hâve we found such fertility of resource and original 
skill. Why this is so will be apparent àt once, when it is realized that 
the great elemental forces with which the operator contends are located 
from 1,000 to 3,000 feet below the surface, and can only be reached 
by mechanism of the size of a 6, 8, or 10 inch bore, and that such 
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mechanism must be controlled and operated from the surface. When 
to thèse subterranean difficulties we add the fact that thèse opérations 
are carried on in places isolated from machine shops and customary 
appliances, we can appreciate that the well drillers' art is a species of 
mining distinct in itself, and those engaged in it are the most re- 
sourceful of men. The wonderful developments of this art, its con- 
trol of water, its mastery of quicksands, its recovery of tools, pipes, 
and fittings from the bottom of wells — thèse and many other features 
unité to make the art one in which improvements in the art, which in 
other arts would be looked on as inventive, are in this art considered 
as the natural and to be looked for expédients and devises of self- 
reliant, resourceful men. We can thus see that the daring, original, 
and inventive step, which Frasch took in proposing to melt this sul- 
phur bed in situ and then pump it to the surface, was made by a man 
who appreciated what he wanted to do, knew the obstacles he would 
hâve to encounter, but who was particularly qualified to overcome those 
difficulties. We can also understand that Frasch entered the field, 
knowing it was going to take time, for he was a man of such large 
afifairs and gênerai activities that even this sulphur development was a 
side issue, or as he himself said : 

"At tliat time my sulpliur enterprise was merely a hobby, the bulk of my 
time being devoted to my Stuudard Oil work." 

He approached the problem in a most thorough way. From the 
proofs it would appear that some wells had been previously drilled 
through the sulphur bed, and that records had been kept of the strata, 
and cores had been taken of the sulphur itself as thèse wells .were 
drilled. We hère remark that the contention of the plaintifif is that 
Frasch conceived his process and applied for bis process patent under 
a fundamental misapprehension of the physical character of the sul- 
phur bed he was proposing to operate. We find no warrant in the 
proofs of this assumption, and Frasch himself proves the contrar^^. 
He got a core of tbe sulphur; he had it before him; he knew 
just what its physical structure was. It is said his patent was based on 
the assumption that the L,ouisiana sulphur was similar to Sicilian sul- 
phur, in that it was impervious to water, while in point of fact it was 
porous. In the first place, if the Sicilian sulphur was impervious to 
water, there is no proof whatever that Frasch had then visited the 
Italian mines, or knew that their sulphur was waterproof. And we 
hâve seen, also, that in some way water did get into the Sicilian sulphur 
mines. But there is proof that he knew the physical structure of the 
Louisiana sulphur, for the very fàrst thing he did was to get "a core 
from the sulphur deposit" ; so that it is perf ectly clear that Frasch 
started out with a knowledge from this core, of just what the struc- 
tural character of this sulphur was. If it was porous, he had the évi- 
dence of its porosity before him. If he knew the nonporous character 
of the Sicilian rock, and if this Louisiana core differed from the Sicil- 
ian product, then he had them before him for contrast. If his patent 
was based on the theory of nonporosity, we would naturally expect 
some référence to be made in spécification to the matter of porosity 
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or nonporosity ; but not only is there none, but when, 22 years after, 
Frasch summed up ail bis work and detailed ail the obstacles that con- 
fronted him in tbis lyouisiana field, and wben he recounted how he 
had been misled in regard to the sulphur bed, he neyer once referred 
to sulphur porosity or nonporosity, or suggested that bis process was 
based on the assumption of nonporosity. On the contrary, he then 
and there asserted that bis original process was carried out success- 
fully, and, what is more, he made no référence to, or attributed any 
inventive character to, any act, device^ or disclosure made subséquent 
to bis original discovery and disclosure. 

Turning to the account of Frasch just referred to, it wîll be seen 
that, in addition to getting the sulphur core, he also got the drilling rec- 
ords; but thèse, as he subsequently found, had been colored by peu- 
ple who expected to float compar^ies, and that what he had considered 
correct later proved to be entirely wrong. In that regard he says : 

"Unfortunately, ail the drilling records had been colored by the people who 
expected to float oômpanies. Everything unfavorable was concealed. and only 
that given which would be likely to induce investmerit, so that what I had 
considered a correct report proved later to be entirely wrong." 

What tbis coloring was he does not say, and certainly does not say 
it was in regard to the porosity of the sulphur or the fact of water 
permeating it. That the company had been misled as to the présence 
of water he does say, and that this misleading information had, when 
rectified, led to the compâny abandoning the work; but, as this aban- 
ddnment took place before Frasch began his opérations for the com- 
pany, it is clear that he himself was under no misapprehensions as to 
the présence of water when he began work. As to this discoverv of 
water, the présence of water containing hydrosulphide, the death of 
the men, the water permeating the sulphur, and the conséquent aban- 
donment of opérations by the company, Frasch says : 

"They had a very ingénions scheme for slnking a shaft with a shleld, but 
after the expenditure of a great deal of money the shield waa lest, and the 
danger due to the présence of water containing hydrogen sulphide was demon- 
strated by the death of a nuniber of men. It was declded to abandon this 
method, especially after a drilling record had been made by a drilling com- 
pany who reported direct to the owners, when It was discovered that there 
was no roof over the sulphur, and that sulphur water was permeating the ae- 
posU in inexhanstible quatUities." 

What was the misleading information, which Frasch had, he does 
not say ; but its nature was such as led him to believe the sulphur bed 
extended through the région generally, and to purchase adjoining prop- 
erty and drill a well of his own, which first well was foUowed by three 
others. Ref erring to thèse matters Frasch says : 

"Being misinformed a^ to the character of the deposit, I reaehed the con- 
clusion that the sulphur was dlstributed in the rock, as in Slcily, and, when 
I heard of the limestone roof covering the deposit, I felt that sulphur could 
be found anywhere within reasonable proximity to the sulphur mines. • * • 

"In view of the information obtained from the various companies, I believed 
that there was sulphur over miles of territory, and started to drill on land I 
had purchased within a mile and a half of Sulphur Mine. I went down over 
2,000 feet without flndlng anything. Then I located a second, a third, and a 
fourth well, but found no sulphur in any instance. This took much time 
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and money, and I flnally reached the conclusion that ail the sulphur was lo- 
cated on the land owned by the New York company operating it at the time." 

From Frasch's account it appears that from the very start he de- 
termined not to operate the bed as was donc in Sicily, not for any 
physical reason, but on the practical, commercial one that he could not 
compete with Sicilian labor. In that regard he says : 

"I realized at theoutset that a method entirely différent from that eni- 
ployed in the mines of Sicily was necessary for success hère, as the class of 
labor required to operate this mine would demand at least $5 per day, whlle 
the Sicilian minera were being pald 60 cents." 

This labor barrier Frasch determined to overcome by abandoning 
shafting, quarrying, and carrying to the surface. His plan was, as 
stated by himself : 

"To meet the extraordinary conditions exlsting in this deposit, I decidéd that 
the only way to mine this sulphur Was to melt it In the ground and pump it 
to the surface in the form of a liquid. After careful study and considération, 
I became convineed that this could be done." 

Having found no sulphur in the four neighboring wells he drilled, 
Frasch evidently came to the conclusion that the sulphur bed was con- 
fined to the company's property; so he became associated with them, 
and proceeded to drill a test well, which led him to completely modify 
the process and apparatus he had expected to use. In that regard he 
says : 

"I succeeded in getting possession of the property, and at once set to work 
to drill a well of sufficient diaraeter to détermine flnally the eharaeter of the 
exlsting material. When this had been done, I was obllged to modify com- 
pletely the process and apparatus I had expected to employ. 

"At that time the drilling of a well in an alluvial deposit eontaining quick- 
sand, etc., was a very tedious task, and it took from six to nlne months to 
get through the alluvial material to the rock — work whlch we do to-day In 
three days." 

At this point we note that the well which Frasch then proceeded to 
drill on the company's property was presumably drilled to carry out the 
process and to use the apparatus disclosed in the patents which he had 
then obtained. Such being the case, three questions naturally arise : 
First, did the well prove the process was practical? Second, did the 
apparatus suggested in the patent, and used in the well, show a prac- 
tical way of using the process? And. thirdly, what modifications of 
the process and apparatus did this well lead Frasch to make? 

Let us first see what Frasch had patented. As to process, there 
were two: The first was one in which hot water was used to liquefy 
sulphur ; the second was one in which the sulphur was liquefied by 
Chemicals. The water process was applied for October 23, 1890, and 
resulted in the grant of patent No. 461,429, of October 20, 1891. The 
gist of the invention is thus stated in the spécification : 

First, the use of underground fusing: "The fusion or melting of the sul- 
phur in the mine or underground deposit and Its removal in a fused or 
melted condition." 

Second, the fusing agent: "To fuse the sulphur, use is or may be made of 
a heat-conveying fluld or vehicle, preferably a cheap liquid, such as water." 
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Thlrd, the means for Winging the sulphur to the surface: "The liquefied 
sulphur need not be forced up by the heat-conveying liquid, but inay be pump- 
ed up in any ordlnary or suitable way. » * * The terni 'pumpiug' is In- 
teijded to cover the movemeiit by meaiiis of a puinp or auy Unown or suitable 
substitute for k pump." 

And in connection with this thii'd or latter f eature we hère note that 
as but one claim spécifies "pumping," arid ail the others use the gênerai 
tefra "removing," it is quite évident that Frasch contemplated that 
any known kind of lifting agency fell within the scope of his process. 
As to the use of water as a heat-conveying vehicle, it is quite évident, 
in his application as originally filed, Frasch made "contact" of the 
wàter witîi the sulphur an élément of his claims. Such wàter-sulphur 
"contact" is specified, for instance; as (claims 3-9, inclusive) "fusing the 
sulphur in the mine by bringing into contact therewith a fluid," etc. 
But on December 26th foUowing Frasch filed addîtional claims, and 
among them was claim 10, which provided : 

"The process of mlnlug sulphur, conslsting in circulating tUrough the tmâcr- 
groiind deposit of sulphur or sulphur-bearing rock a fluid, such as water, at 
a température, above the inelting point of tlie sulphur, thereby liquefylng the 
sulphur by fusion, and removing the melted sulphur, substantially as de- 
scribed." 

In this it will be observed he changes from "contact" to "c.irculating 
through the underground ;d_eposit or sulphur-bearing rock, a fluid." It 
is quite évident, therefore, that Frasch, by this addition of a "cir- 
culating through claim," meant something différent from his "con- 
tact" claims, and that two subdivisions of water treatment are dis- 
closed by this patent, viz. : One, the fusing of sulphur by water com- 
ing in contact therewith ; the other, by water circulated through it. 

ÀVhen Frasch, on October 23, 1890, applied for this patent, he 
coupled with his process a form of apparatus by which his process 
could be used. The office compelled a division, and his apparatus was 
finally patented to him, in No. 461,43.0, granted October 20, 1891. 
Without entering into détails, it suffices to say this patent disclosed 
three distinct éléments, but ail used in combination, viz. : First, the 
iluid heating appliances on the surface ; second, the appliances which 
carrîed the heated fluid to the sulphur bed; and, third, the appliances by 
vk'hich the sulphur melted underground was brought to the surface. 
Referring to his drawiiigs, Frasch says: 

"Fi,gure I is a diagram of a plant for mining sulphur in aecordance with the 
invention. Figure II is an enlarged diagram of the well." 

Taking thèse two figures as embodying his plant and his well, Frasch 
adds: 

"Referring to Figs. I and II, a well A is drilled as usual, in makihg sait and 
oil wells," etc. 

He then proceeds from this point (line 52 of page 1 of his spécifica- 
tion to lirie 80 of the second page of his patent) to describe the process 
and the apparatus for securing sulphur fusion. The référence letters 
in his description are to plant, Figure I, and well, Figure II, and 
theré is no référence or allusion in this description to any other dra\v- 
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ing or feature of the spécification, save thèse shown in Figures I and 
n. Therefore the language he uses applies to and must be read onto 
Figures I and II. In the opération thus described, the hot water from 
the heaters is forced by force pump F, down the casing B, and after 
it has melted the sulphur, such water, together with the melted sul- 
phur, is forced to the surface through the tubing C, and eventually 
returned to the heater. It is of this circulating process and device the 
spécification says : 

"It will thus be seen that tliere is a closed circuit, vvliich liicludes a cliaiii1)er 
in the siilpliiir or sulphur-beaiiiig rock, and through which water at a teni- 
1/erature sufficient to fuse the sulphur is forced." 

But this water pressure, water circulating and water-sulphur lifting 
process is not the only one Frasch suggested. In his spécification he' 
also says : "Fig. III is a view illustrating a modified arrangement of 
part of the apparatus" — which was noncirculating. This modification 
Frasch thus describes : 

"Instead of rdylng upon the pump F to force the melted sulplmr and liot 
water up the tubing C, a piim/p F' at the hottom of the icell in the tulthif/ C 
mau 6e employed. as shotrn in Fig. III. Ey the use of this latter pnmping ar- 
rangement it is not nece.s'sary to flU the caritj/ in the mine with bot water in 
order to remove the melted sulphur, since it can be raised hy the pump in the 
tubing C. ïhe mine niight be fllled with hot water, and uher a quantity of 
sulphur had melted tliis could then be renioved by the puni]) F', thtis niakinar 
the opération of melting the sulphur and removing it T)ftriodienl. The pump F' 
is formed by a working barrel at the hottom of the well and a plunger operateil 
by a sucker rod with valves such as are conunonly >ised in oil wells wliere a 
similar arrangement of pump is employed." 

Frasch also pointed out another modification, saying : "Fig. IV 
is a view illustrating a further modification" — which it will be observed 
may be either circulating or noncirculating. This modification he thus 
describes : 

"Tn Fig. IV there Is a third passage or pipe T extending into the mine, 
through wiiich the hot water (or other fusing vehicle) pum]>e(l down the casms 
H may be allowed to eseape after havlng first melted the sulphur in the mine. 
The melted sulphur collects about the end of the tubing C, through which it is 
raised by the pump Jl*". Of course it could be forced up by the pressure in the 
mine by checking the outflow from the pipe T. The pipe T Is (or may be) 
connected with the heaters E." 

The spécification does not state the distance pipe T is from the main 
pipe or when it was drilled. It follows, therefore, that it is quite posT 
sible that the pipe T may hâve been drilled at such distance intime 
and place from the main well that the hot water coming down the main 
well would hâve to work its way for a considérable distance through 
the sulphur rock itself , or fissures in it, in order to reach the outlet pipe 
T. And it is also apparent that, the hole for T being drilled through 
the same strata as the main well, but having no casing to shut otï the 
water in the strata which the drill passed through, the water of the 
strata would, as the well was drilled, fiood the hole, and consequently 
the sulphur bed. 

It will, of course, be noted that, whatever the problematic eflfect of 
the drilling of the bleed pipe T, it is apparent that, as stated in the ex- 
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tract iquoted above, thé device was one which pïîovided two water 
courses: A closed circuit similar to that of Figs. I and. II; for, as 
stated in the extract last quotéd: ; 

"Of, course It could be forcée! up by the pressure In the mine by cheeking 
the butflow from the ï)ipe T. The pipe T is (or may be) coiinected with the 
heaters E." ■'__.. 

Instead of being thus used as part of a closed circuit, or a dead end 
to secure a closed circuit, pipe T might be used as an open outlet to 
the surface, viz. "the hot water (or other fusing vehicle) pumped down 
the casing B may be allowed to escape after having first melted the 
sulphur in the mine," in which case, as the spécification states, "The 
melted sulphur collects about the end of the tubing C, through which 
it is raised by the pump F'." From this it will appear that this appa- 
ratus patent really disclosed alternative uses of apparatus; First, the 
closed water circuit of Figs. T and II, with water lift of sulphur ; sec- 
ond, the closed water circuit of Fi^. IV, with water hft of sulphur; 
third, the water circuit of Figs. I and II caused by deadheading pipe 
T of Figure IV, with water lift of sulphur ; fourth, the open outlet 
through T of Fagure IV, with pump lift of sulphur; and, fifth, the 
partial water filling of the sulphur when Figs. I and II were used with- 
out closing the circuit and a pump or other device was used to lift the 
sulphur. 

In addition to thèse several modifications indicated in thèse two 
patents, where water was the beat vehicle used, it will also be appar- 
ent that ail thèse agencies, appliances, and processes could be used by 
Frasçh in his. later patent No. 461,431, which he applied for on De- 
cember 26, 1890, where his fluid, in addition to conveying'heat, was 
a sol vent such as, "bisulphide of carbon, tar, petroleum, and other 
hydrocarbon or ethereal oils." 

From this résumé of Frasch's patents, it will be seen, he had several 
modifications or alternative methods he CQuld employ, and his work 
was not based on a single, predetermined plan, adapted to meet but one 
set of underground conditions. 

Tùriling from thèse theoretical, paper outlines of his process, let 
us ascertain what Frasch àctually did, and how his théories worked 
out when he drilled his fifth well, which was located on the ground 
under which thé four prior wells told him the sulphur could only be 
found. Of this well, and the success of his process, we hâve quite f uU 
proof;" 

Frasch's first well on the Sulphur Cornpany premîses was No. 14. 
It was drilled in the fall of 1894, under the directions of Jacob C. 
Hoffman, an experienced man, and one who evidently knew conditions 
and obstacles he would naturally hâve to overcome. Hofïman says 
there had been 13 wells drilled bef ore that by the company, that the 
cores were there which had been laken out in former drillings, that 
there were blueprints . showing the différent formations, and that he 
found the reports of both Schmitz (1893) and Rothwell (1890) in the 
Office. The heaîting plant was bûilt, the well drilled and providèd with 
apparatus as outlined in Frasch's patent, and the dîfficulties and delays 
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were those incident to a work of this character. In that respect Frasch 
says: 

"At that time the drllllng of a well In an alluvial deposit containlng qulck- 
sand, etc., was a very tedious task, and it took from six to nine months to get 
through the alluvial mateiial to the rock — ^work which we do to-day In threo 

days." 

The first part of the work determined on was to drivfe a 10-inch cas- 
ing through the quicksand until they reached the cap rock. In that 
regard the patent said : 

"A well A Is drllled, as usual, în making sait and oil wells, a casing B (say 
10 inches in dlameter) belng brought to the rock above the sulphur, so as to 
shut off water and quicksand." 

This is what Hoffman says they did: 

"We were attempting to drive a 10-inch drive pipe froni the surface down 
to the rock overlaylng the sulphur deposit." 

As to the difficulties he says : 

"In driving the pipe we encountered an enOrnious deposit of quicksand, 
which seemed to grip the pipe very firmly, so it was very hard work to drive 
this pipe downward. * * * j recall that in some cases we would allow a 
stem weighlng nearly 2,000 pounds to strike the driving cap on top of the 
drive pipe as much as 200 times to drive the pipe an Inch." 

But thèse difficulties, and the quicksand pushing up through the drive 
pipe with such tremendous pressure as to float the tools, were over- 
come, and as Hoffman says : 

"This method of drilling contlnued prnetically until we had driven the 10- 
inch pipe onto the rock overlying the sulphur." 

The cap rock being reached, and the patent instructing, "and a 
smaller hole (say 8 inches in diameter) being continued into or to the 
bottom of the sulphur deposit," Hoffman followed thèse instructions, 
his testimony beiiig: 

"After driving the 10-inch pipe flrmly onto the rock, we redueed the size of 
the bit with which we had been drilling from 10-inch to 8-inch, and we con- 
tinued the 8-inch hole to the bottom of the sulphur bed." 

After driving 4 or 5 feet into the sulphur, Hoffman struck a fîow 
of sulphur water. This gave them considérable trouble; its volume 
arid head was such that it rose 8 feet above the derrick floor. Although 
the gas from this waterflow caused serious physical annoyance to the 
drillers and necessitated substantial changes in drilling arrangements 
on the derrick floor, it is highly significant that neither Hoffman nor 
Frasch allude to this water flow as anything unexpected. 

The proof also shows that ail the wells drilled by the old company 
were flowing water. The Schmitz report of 1893, to which Hoffman 
refers in his testimony, shows that in the well drilled in February, 1893, 
from the time the drill entered the sulphur bed at 472 feet, there was 
an almost steady increase in water, until at 560 feet a test showed 160 
gallons per minute, "of which 140 gallons are issued from the 4-incb 
casing and come from the upper sulphur horizon from 472 to 520 feet. 
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No increase of water has been found from 520 to 560 feet, but the wa- 
ter has greater force at 560-foot level or depth and rises 8 feet above 
drill floor, or over 9 feet above surface in a 3-inch pipe." 

Referring to the increase of water which was found from 660 to 680 
feet which was through sulphur or sulphur and limestone, Schmitz 
says : 

"That the increase was direct due to water sources stniek in the last 20 feet. 
* * * The liniestone and gypsum (espeçially the former) has many cavities, 
as the drill record shows, which cavities hâve likely lar.s;e extension In the 
strata, or connect witli eaeh other horizoutally and :vertieally, and thus may 
coinmuuicate the waters from the principal flows of the sulphur-bearlng mari, 
limestone, and gypsum strata, aud from one level to the other." 

In the Supplément of June 3, 1893, Schmitz says : 

"While I hâve only sniall hopes that the property of your company can be 
eyer mined with success by the common methods (shafts, etc.) on account of 
the porous and eavy structure of the formation and tiie tvater mafises présent 
in the sulphur deposits and formation, I think it but proper that the directors 
of your Company sliould do no décisive step as to the abaiidonment of the 
property until they hâve fully satisfied themselves that the ivaterg of the Siih 
phur horizon below the Wg flows are too large to 6e controlled, and as well 
that there exists no other practical methods of extracting the sulphur thau 
by the common shaft methods." 

As thèse reports were accessible to Hoffman, as Frasch had joined 
forces ^yith the company, as the company had heen advised that this 
water in the sulphur forbade shaft rriining, and as neither Hoffman nor 
Frasch say the présence of water in the sulphur was any surprise to 
them, we are justified in declining to believe that Frasch's patented 
process, or his use of it in well No. 14, was based on the assumption 
that the sulphur in this property was nonporous and free from water. 

When the drilling of the 8-inch hole, extending from the cap rock 
and the end of the casing and into the sulphur bed, vvas completed, a 
6-inch tubing was inserted, with a plug at its lower end. This tubing 
was perforated at the lower end to strain the entering sulphur, while 
higher up were larger holes for the outflow of the hot water. Within 
the 6-inch tubing was a string of 3-inch pipe provided with a work- 
ing barrel and sucker rods, adapted for pumping melted sulphur. As 
to the appliances on top of the ground for heating the water and forc- 
ing it, under pressure, into the sulphur bed, no detailed description need 
be given, further than to say they were in substantial form, as directed 
in the spécifications. The well having been drilled, the process used 
was thus gtated by Hoffman : 

"Af ter having the well connected up, as I hâve above described, we first 
tested out our steam Unes and connections to the heater and connections 
leading to the well. When we found everything was tight, we shut off the 
steam and blew out the heater through the exhaust valve I hâve already 
referred to. We next started our pumps, pumpiug eold water into the heater 
and allowing this to flow by gravity from the bottom of the heater down the 
6-inch casing and out into the well. ïhis was to see if the strainer had not 
become obstnicted in lowering it into the well. When we found that the 
water passed down freely wùthout backing Up into the heaters, we gradually 
turned the steam on from the 3-ihchline leading fn^m the manifold above the 
boilers tothe heaters. This opération was always part of my duty, because it 
becanie necessary to allovv the steam to pass through the valve very slowly, 
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to prevent any pounding of the lines as it met the hot water. After liaving tlie 
full boiler pressure on the well for about 24 hours, during whlch tinie, of 
course, we were pumping water into the heater ail the time, Mr. Frasch per- 
sonally raised the lever leading frora the safety valve In tlie Une extending 
liorizoutally from the T, allowlng the accumulated steam In the 3-inch tubing to 
escape. This steam blew very strongly at first, and after contlnuing for a 
short time it seemed to lack tlie force it started with, and in watohing Mr. 
Frascli's face I telt that he reallzed the well had sealed over, and in a short 
time no steam would escape through thîs Une. This proved to be the case; 
the well had sufficiently sealed after going through this exhaust pipe for 
about 5 minutes that we could reraove the valve on the top of the 3-inch tubing 
and get ready to lower the sucker rods and plunger, in order that we could 
start pumping the liquid sulphur. We then connected the plunger on the 
bottom of the sucker rods, lowered thèse rods and plunger down to the work- 
ing valve already referred to, put a stuffing box on top of the .'J-inch through 
wliich the polished rod operated, connected the sucker rod with the walking 
beani, starting the engine, and in a short time were pumping sulphur." 

From this it will be seen that on the first trial Frasch's process prov- 
ed practical; sulphur was liquefied underground and pumped to the 
surface. Frasch's interesting account agrées with Hoffman's, and is: 

"I drilled a well through the alluvial deposlt to the rock with a 10-inch 
pipe ; then eoutinued through the sulphur deposit, which was about 200 feet 
thlck. with a 0;-!nch drill, and immersed a e-inch pipe from the surface to 
the bottom of this well. The 6-inch pipe had a strainer only 6 inches long, at 
the very bottom, and a seat to receive the 3-inch pipe through which we ex- 
pected to lift the sulphur to the surface. The 6-inch pipe, directly above the 
Keat for the 3-lnch pipe, was also perforated for a distance of 3 feet. 

"After the well had been drilled, and before the pipes were inserted, it was 
filled up with sand in order to insure a tight réceptacle at the bottom for the 
liquid sulphur. After the same had been washcd out, the pipes were inserted 
and equipped, and the well was ready for the melting fluid. 

"This melting fluid consisted of water superheated to 335° Fahr. The por- 
osity of the rock in which the melting had to he donc seemed to furnish an 
almost insurmountable obstacle to success, as I feared that the wlld ivaters 
in the rock would break into the melting zone / expeoted to creatc, and re- 
duce the température of the fluid with which I expected to melt below the 
température necessary to fuse tlie sulphur. I had supplied a large number of 
boilers to furnish the beat necessary to maintain in the well a température 
higlier than that required for the fusion of the sulphur. 

"The water was superheated in columns in which 100 pounds per square 
inch pressure was maintained, and the apparatus which I had constructed to 
accomplish this proved ethcient. We used 20 150 horse power boilers for a 
well, which represents expérimentation on a ponderous scale. 

"When everything was ready to make the first trial, ichich would demon- 
strate either success or faiUire, we raised steam in the boilers, and sent the 
superheated water into the ground without a hitch. If for one instant the 
high température required should drop below the melting point of sulphur, it 
would mean fallure, consequently Intense interest centered in this first at- 
tempt. 

"After perniitting the melting fluid to go into the ground for 24 hours, I 
decided that suflicient material must hâve been melted to produce some sul- 
phur. The pumping engine was started on the sulphur Une, and the increas- 
ing strain against the engine showed that work was being done. More and 
more slowly went the engine, more steam was supplied, until the man at the 
Ihrottle sang out at the top of his voice, 'She's pumping.' A liquid appeared 
in the polished rod, and when I wiped it ofl: witli my flnger I found my finger 
covered with sulphur. Within five minutes the réceptacles under pressure were 
«pened, and a beautiful stream of the golden fluid shot Into the barrels we had 
ready to receive thé produee. After pumping for about 15 minutes, the 40 
barrels we had supplied were seen to be inadéquate. Quickly we threw up 
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embankments and lined them with boards to receive the sulphur that was 
gushlng forth, and since that day no further attempt has been maie to provide 
a vessel or a mold into which to put the sulphur. 

"When the sun went down we stopped the pump to hold the Uquld sulphur 
below until we could prépare to receive more In the momiug. Tlie materlal 
on the ground had to be removed, and wllUng hands helped to make a cleau 
slate for the next day., When everything had been finlshed, the sulphur ail 
piled up In one heap, and the men had departed, I enjoyed ail by myself this 
démonstration of succès s. I mounted the sulphur pile and seated myself on the 
very top. It pleased mé to hear the slight noise eaused by the contraction of 
the warm sulphur, which was like a greeting f rom below— proof that my 
object had been accomplished. Many days and many years intervened before 
flnancial success was assured, but the flrsjt step toward the ultimate goal had 
been achieved. We had melted the minerai in the ground and hrouffht it to 
the surface as a îiguid. We had demonstrated that it could be donc." 

The well was pumped for 4 or 5 hours, producing some 500 bar- 
rels of sulphur, when mechanical difficulties began. The pump sucker 
rods started to jerk, and finally ceased working altogether. The dif- 
ficuJty was at once diagnosed as due to the sulphur corroding the iron 
working parts of the valve and pump, and when the sucker rods Were 
drawn such proved to be the case. It was at once seen thèse iron parts 
must be replaced by ones that would not corrode ; aluminum v/as de- 
termined upon, and it was arranged that Frasch, who was then leâv- 
ing for Cleveland, should send such aluminum parts to the well. Be- 
fore leaving, and pending the arrivai of the aluminum parts, Frasch 
arranged to operate the surface plant and steam the well, so that, as 
Hoffman testified : 

"We would be storing up beat in the sulphur rock as well as melting sulphur, 
so that when he f umished us with the new working valve we could imme- 
dlately lower this and start pumping right away^" 

But, unfortunately for this plan, the pressure on the boiler of the 
heating plant had developed dangerous weakness, and — 

"fearlng that this would let go and cause an explosion, we had to shut ofif our 
steam, and in shutting off the steam the sulphur cooled around the six-lnch 
casing, closing the water outlets, so that when we attempted to again operate 
the well we could get no water to pass through the 6-inch casing." 

The resuit was that af ter the first pumping, which Was the latter part 
of 1894, no further pumping took place until the f ail of 18^5 ; but it 
will be noted that sùch delay was wholly due to defects in the surface 
plant, pump, and valve, and was in no way eaused by any defect in 
the Frasch process. In this periodof inaction the well piping, as also 
the surface apparatus, were practically replaced. As to the well equip- 
ment, tubing, and casing Hoffman testified : 

"In startlng to equip the first wellj our flrst casing was the ordinary black 
oil well casing, of rather light weight, and a flner thread than we used later." 

When the sulphur congealed and solidified in and around the tubing, 
working harrel, etc., it of course, became necessary to pull the tubing, 
and, when this was done, both new tubing and casing were put in; 
obviously, a protracted job. As Hoffman says: 

"The time spent between the congeallng of the well after the first opération 
was ail consuraed In clearing the well of the pipe, so that it could be recased 
and retubed with new equipment." 
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In addition to this retubing and recasing of the well hole, there were 
four^ and only four, changes, none of which were process changes. 
Theré was, fîrst, a new and heavier heàter top in connection with the 
sulphur heating System; second, using a tapering plug at the end of 
the tubing, to facilitate dropping the tubing to place, using a shorter 
strainer and galvanizing it; tliird, making a tighter joint at the point 
in the tubing where the water flowed out and the sulphur ran in ; 
îourth, using aluminum pump valves, to avoid corrosion. Having made 
thèse changes, the second trial was made by the same process as the 
first, but with the resuit thàt this tirne the tonnage was increased to 500 
tons. Then, as it proved, the aluminum valves provfed too f rail ; the 
pumping ceased, the sulphur congeàled, and another delay ensued, 
until the spring of 1896. Hoffman testified as to this breakdown, its 
cause, and its remedy, as follows: 

"After having put in the aluminum valves, the suclîer rods, and made the 
connection of thèse rods to the walkiug beani, we started pumping. * • • 
The second pumping we got about 500 tons of sulphur. The well up to this 
tlme had not what we eall 'blowed' ; by this I mean there was sufficient melted 
sulphur in the tubing to keep the steam and watej- out of this pipe, but flnally 
we noticed that the sulphur stream had ceased flovving, although the engine 
continued to run freely. We thon decided that our aluminum valves must hâve 
broken from the jar of the heavy column of sulphur above. In attempting to 
remove the barrel and the valves, we had to shut off the hot water to the well, 
and the melted sulphur again congeàled around the 6-inch casing and tubing." 

Following this there was another cessation, or, as Hofïman testified : 
"The next sulphur we obtained was In the spring or early sumnier of 1896, 
and was from well No. 14, the original well drllled in while I was there." 

In this interval changes were made, ail of which were also not of 
process, but of apparatus to carry on the original process, as follows : 

First, the water supply from the adjoining marshes was supple- 
mented by a river supply pumped into a ditch or canal 8 miles long; 
second, four steam boilers, of 150 horse power each, and 10 heaters, 
were added; third, to obviate congealing of sulphur when the tubing 
had to be puUed, rapid-acting, tubing-pulling devices and additional 
valves and appliances were provided, so that sulphur congealing would 
be obviated; fourth, instead of the frail aluminum pumping device, 
an air lift was provided. This air lift consisted simply of an inch air 
line, suspended in the 3-inch line. This latter line had been used in the 
former trials. It was thus described by Hoffman: 

"The top of the 3-inch tubing was fitted with a T and our usual horizontal 
pipe was run out towards the sulphur bins. This pipe was provided with a 
safety valve as in our first opération. In the top of the 3-inch T was a heavy 
plug. This plug was threaded on both top and bottom sldes, and In the bottom 
of the plug was serewed the 1-inch air line whlc-h hung down Into the 3-Inch 
tubing and extended to within probably 13 to 15 feet from the bottom of the 
well. In the top of this plug just described was also a 1-inch line which was 
connected with an air compressor, which had been sent us since our last diffl- 
culty lu pumping by means of the sucker rod raethod, and which we hoped to 
use in raising sulphur in our next opération. * * * We in ail cases first 
tested our Unes as previously described. Steam was then turned Into the 6- 
inch casing. This was continued for probably 10 or 12 hours. We then turned 
one of the heaters into the 10-inch pipe and continued that for another 12 
hours ; of course, at ail times keeping the beat going down the g-inch casing. 
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On trying the well for melted sulphur af ter steaming probably 24 hours, we 
found the well sealed. We started our air compresaor, and the pressure çom- 
menced to gr,adually rise, and in a short time the sulphur was flovvlng In 
gushes out .of the sulphur discharge pipe Into the blns. We continuée! pumplng 
by this method as long as we could get any meited sulphur or had bin eapacity 
for the same." 

Hoffman testified the air compressor was known as the Clayton com- 
pressor; that it was a secondhand one; that while Mr. Frasch was 
at the well, and gave instructions to them how to use it, when sulphur 
was first pumped; that "we had tested eut the air compressor after 
having placed it on its îoundation." 

A study of the proofs in this case also satisfies us that the long de- 
lays, before this sulphur process proved commercially profitable, were 
not due to unexpectedly meeting water in the sulphur deposit, or the 
necessity of further invention of apparatus to utilize Frasch's process, 
but were due to financial, fuel, drilling, and the like difîîculties. Neither 
Hoffman nor Frasch assert that the présence of water in the sulphur 
strata was unexpected, or caused any change in their plans. When 
Hoffman began drilling ûnder Frasch's directions, they had the drill- 
ing of the former wells; fhey knew thèse 13 wëlls were.each and ail 
flowing sulphur water. In that regard, Hoffman says : 

"When I first went there, Instead of 1 flowing well, there were at least — or to 
be exiiet, I tbink there were — 13 flowing wells, and ail of them flowed sulphur 
water freely. One of them we rigged up and used for bathing purposes, I do 
not recall tho various sizes of the pipes leading from thèse wells, but each 
flowing well seemed to be flowing the full eapacity of the outlet pipe from 
that well." 

It is quite évident that jFrasch recognized that the hot water; he 
pumped intq the wells probably passed off in thèse liowing wells, for 
as soon as Hoffman's first well. No. 14, was drilled, Frasch directed 
the 13 wells to be shut off. On that point Hoffman says: 

"We had rigged up one well, as I before stated, for bathhouse purposes. 
After we had been steaming well No. 14 for some time, I noticed in bathing 
that the water we ùsed in this bathhouse well was warmer than it had been. 
I toolt the température of the water, and found that it had increased. I ad- 
vised Mr. Frasch, wKo was in Cleveland, of my observation, and he in turn 
advised me to shut off ail the flowing wells, so as not to allow any of our hot 
water to possiblyescape through that channel." 

Indeed, we cannot read Hoffman's testimony, and escape thé coii- 
viction that the wâter they encoùntered was nothing out of the ordi- 
nary, and they met it and neutralized its effects by increasing heat or 
damming off the incoming cold water. As to meeting the cold water 
by correspondingly increased heat at the surface, Hoffman's account is : 

"Q. Well No. 14, as I understand your testimony, was first steamed and 
pumped la te in December, 1894? A. Yes, sir. 

"Q. At that first steaming and pumplng. what was the température of the 
water at the heaters? A. .S30°. 

"Q. You undèrstood at that time that a considérable portion of this heat 
would be lost by the water whiie passing down the 6-inch tubing in the well, 
didri't you? A. We Undèrstood some would be lost by coming in contact with 
the cold water. 

"Q. And it would be lost before the water ever reached the sulphur depositï 
A. Yes, sir. ' • ■ ■ ■ 
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"Q. And that is one reason that you applied such a higli tempei-atuie at the 
bollers or heaters? A. Tlie matter of the proper température of the water 
that we were to put into the well was given us by Mr. Frasch. lie stated 
that we would want to maiiitaiu a teuiijerutnre of about 830 degrees to get 
our best results. I believe that about 95 pouuds' steaui pressure at the boil- 
ers save us a température of 330 degrees at the heaters, and we had the safety 
valves on our boilers set that they wonld blow oft at about lOO pouiids' steam 
pressure, so that we would not increase the température of the water above the 
figure set by Mr. Frasch. He said «t that tiuie, if we used the water at a 
higher température, it would hâve a tendency to thicken the liquld sulphur." 

In drilling the next well, No. 15, a fissure of 7 feet was discovered, 
and the incominç water was dammed back with sawdtist. With réf- 
érence to it, Hofifman testifies ; 

"In well No. 15, as I reeall It. we struek some fissures after reaching the sul- 
phur deposit, one fissure of which was at least 7 feet deep. Before turning 
the hot water into well No. 15, we pumped a considérable quantity of sawdust 
niixed with the water down the G-inch easlng, and allowed this to flow out 
with the eold water, in the hopes of bridging across some of the openlngs, so 
that our beat would not flow away when we started to purap the hot water. 
AVe probably pumped sawdust for 2 days before turning steam into the well?" 

Frasch's account of the use of sawdust was: 

"About that tlme we found that some wells gave out and ceased to purap 
when there had been no breaking of the pipes. I reached the conclu.sion that 
the eold sulphur water permeating the rock had broken into the melting zone, 
and brought the temiierature of the melting water below the melting point of 
sulphur. I thought this might be remedled by pumping large amounts of a 
materlal like sawdust into the mine with the melting fluid, and that, if the 
quantilies of sawdust were large enoiigh, the ehannels through which the 
'wild watera in the rock entered the melting zone eotild he sealed. 

"One well, after pumping about 7,000 tous, at the rate of approximately 
350 tons per day, ceased to produce. Tlie pipes were ail in good order, and we 
started to pump sawdust into the ground with the melting water. After 
pumping in about 6 carloads per day for 5 days, the well 'sealed' with the 
sulphur and promptly produced 39,000 tons more before the eavlng of the rock 
broke the pipes." 

We are not overlooking the difficulties and delays met with in de- 
veloping this process up to the complète commercial success it proved 
itself to be in 1903, but we are satisfied that such delay and difficulties 
were not caused by defects in Frasch's original conception or in means 
to utilize it. As already pointed out, Frasch was immersed in other 
work; he regarded this as a side issue; his visits were in fréquent; 
the work was frequently suspended, for as much as a year at a time; 
the finances were such that the work was badly hampered, as Hofïman 
testified at length ; and the appliances generally were on such a stu- 
pendous scale that changes or improvements required time. In that 
regard Frasch says : 

"Thèse Imiirovements ^vere made slowly, as ail exiierlments had to be mado 
on a, pondérons scale, and the smallest change required a great deal of tlme. 
During the long intervais which necessarily elapsed between my visits to the 
mine, I could give this ncw entcrprise no attention. It took ijionths to drill a 
new well, when an old one was lost. At one tlme the work lay Idle for à 
whole year before I could take it up again, and it was not untll 1903 that we 
could see financlal suceess ah'ead." 
255 F.— 62 
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Wc have thus described at length thèse earlier opérations of Frasch, 
and the results attending them, with a view of testing the contention 
oh which, in the final analysis, the plaintiff's case is based, or as sum- 
marized in the brief of counsel : 

"This early conception of Frasch, as set forth In three of hls patents long 
slnee explred, Is relied uppn by the défendant as its chief défense In thls 
case; but those patents did not disclose any praetlcal means of mlnlng sul- 
phur. They siated a prohlem, and not a solution of it. They suggested a Une 
along which to invent, and, without further invention, thelr dlsclosures were 
useless." 

We cannot agrée with this contention, and in our judgment the 
facts do not warrant any such conclusioii. We find no proof to war- 
rant the conclusion now made, namely, that thèse expired patents of 
Frasch are based on the assumption that the sulphur deposit was f ree 
from water. Answering such contention, we may refer, amongst 
others, to thèse considérations : There is no such allégation or sugges- 
tion in the patents themselves; the bJeed pipe T, shown in patent No. 
,461,430, for the reasons statedin discussing it at an earlier stage, is 
at variaiice with the contention now made; the 13 test wells, already 
drilled into the sulphur bed before Frasch began, told the character of 
that bed ; the flow of sulphur water from thèse wells indicated sulphur 
contact; the Louisiana sulphur core, which Frasch said he had, of 
course, disclosed its own nature and formation, and there is no évi- 
dence that Frasch knew anything about the formation of Sicilian sul- 
phur, and whether there was or was not water in the Sicilian mines ; the 
testimony of Hoffman discloses no surprise at encountering water in 
the sulphur bed, and the account of Frasch makes no mention that the 
présence of water in the well he drilled (No. 14) caused him any sur- 
prise ; on the contrary, the extract we have already quoted, and the sé- 
quence of events narrated by Frasch, tend to show that it was the water 
flow in the sulphur which led to the New York Company ceasing shaft- 
ing opérations, and that it was after that company ceased shafting that 
Frasch began drilling opérations ; when Frasch applied for the patents 
in suit, he made no contention ot statement that he had discovered wa- 
ter in the sulphur deposit, and that its présence created difficulties which 
he hàd overcomo by making further inventions. 

We also think that a study of the application Frasch filed when he 
applied for patent No. 800,127, heré in suit, clearly shows that his orig- 
inal process contemplated either a porous or nonporous sulphur rock, 
and that his alternative apparatus contemplated the use of one appa- 
ratus when the rock was porotis and another when it was nonporous. 
Turning to the spécification, we find Frasch thus describes the pioneer 
process and the apparatus for using it : 

"Heretofore I have secured letters patent of the United States No. 461,429, 
dated October 20, 1891, for the recovery of sulphur by the process above In- 
dicated, and also letters patent No. 461,430 for apparatus for effecting such 
recovery. In said patents apparatus Is described In which there are pipes by 
■whlèh hot water Is circulated through the underground deposit, belng Intro- 
dùoed by one pipe and retumed by another, and belng always above the 
température àt ^hich sulphur melts. For raising the melted sulphur use Is 
liiàdé in the patents of one o£ said pipes, or eUe an additional pipe is provided 
for the purpose. Either way the melted sulphur is forced up the proper pipa 
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by the pressure In the mine cavity or by the direct lift of a pump at the bot- 
tom of the sulphur pipe. For heating the water, flre-heated boilers are provid- 
ed in sald patents, through which the water to be heated is passed. With a 
sulphur deposit of sueh nature that the vvalls of the mine cavity are tight, 
and so able to allow the necessary pressure to be developed In the sald cavity, 
the lifting of the melted sulphur by the hydraulie pressure can be effeeted; 
but in the case of a sulphur deposit in porous roclc, which would not allow a 
sufficient pressure to exist therein, it maa heretofore necessary to resort to a 
lifting pnmp, whose action was not dépendent upon the tightness of the tvalls 
of the mine cavity." 

His language and meaning are clear. The original process he was 
describing might be applied where the sulphur was tight, or as the 
spécification says: 

"With a sulphur deposit of such nature that the walls of the mine cavity 
are tight, and so able to allow the necessary pressure to be developed la the 
said cavity, the lifting of the melted sulphur by the hydraulie pressure," ^ 

On the other hand, if the hydraulie presÉure could not be worked 
because the sulphur was porous, then another agency, to wit, a pump, 
was provided, or, as the spécification says : 

"But In thls case of a sulphur deposit in porous rock, which would not allow 
a sufficient pressure to exist therein, it was therefore necessary to resort to 
a lifting pump, whose action was not dépendent upon the tightness of the walls 
of the mine cavity." 

In view of thèse statements of Frasch himself, made in 1897, when 
he was descrihing his original process, that the pump was for use in a 
porous formation, the contention now made, after his death, that his 
process was wholly for a tight deposit, does not carry conviction. 

Laying aside such contention, and regarding the three patents in suit, 
in the light of a previous process which applied to both porous and 
nonporous sulphur, we address ourselves to the question whether they 
involve invention. Taking first the process patent, No. 799,642, which 
was applied for May 27, 1897, and granted September 19, 1905, whose 
claims 2, 3, 6, 12, 19, 21, and 22 are hère in issue, we note that, of 
thèse claims. Nos. 3, 12, 21, and 22 alone were in the application as 
originally made, and none of them involve the élément of porosity of 
structure, and that claims 2, 6, and 19, which do involve porosity, and 
the part of the spécification, from line 30 on page 1 to line 9 on page 
2, on which said claims are based, were only brought into the applica- 
tion in 1903. Turning to original claims 3, 21, and 22, we find the^ 
involve the usé of air in raising the melted sulphur, and a top and bot- 
tom delivery of hot water to melt the sulphur. Both thèse agencies 
may be useful. They were, of course, novel in their apphcation to- 
sulphur mining in place, for sulphur mining was original with Frasch ; 
but when Frasch had already disclosed the process of sulphur mining 
in place, and had actually melted and brought to the surface such sul- 
phur by other means, we are of opinion it involved no invention to 
apply the hot water at two différent levels, or after he had melted it to 
use air pressure as a means of bringing the liquefied sulphur to the 
surface. We therefore hold thèse claims as lacking invention, and 
therefore invalid. As to claims 2, 6, and 19, they involve porosity of 
the sulphur, and are based on the assumption that the process of this 



980 255 FEDERAL RBrORTEE 

patent disclosed, and the preceding patents of Frasch did not disclose, 
sulphur rock porosity. In view of what we hâve aiready said as to 
sulphur rock porosity being known to Frasch, and that his former pat- 
ents were not restricted to tight and nonporous rock, it follows that 
thèse claims hâve no ground on which to rest, and they must also be 
held invalid. 

And we inay add that a study of the file wrapper of this patent con- 
firms us in this view, for it discloses earmarks of a not inf requent effort, 
when the term of a primary patent is near expiration, to obtain an ex- 
tension for another term of years, that has aiready been enjoyed. In 
this case Frasch's original patent expired in 1908. If the claims of the 
présent patent, granted in 1908, were sustained, the plaintiff would hâve 
a monopoly of underground sulphur mining of 31 years. This would 
hâve been effected by the filing of his second séries of patents in 1897, 
introducing therein claims based on porosity in 1903, and by a consist- 
ent séries of delays in p^cedure, whereby the grant of such patents 
was delayed until 1905. While such course is légal, and involves noth- 
ing censurable, yet when the practical effect, if the patent it enforced, 
as now; contended for, be, as we hâve said, to shut out the public f rom 
the fîeld of underground sulphur liquefying for 31 years, it behooves 
a court, before following such a course, to take great care to avoid 
being led to a décision which, instead of fulfiUing the constitutional 
purpose of promoting the progress of science and useful arts, in reality 
jjlocks the path of improvement. 

Turning to the second patent, No. 800,127, for apparatus for min- 
ing sulphur, of which claims 2, 3, 7, 11, 21, and 24 are in issue, we are 
of opinion that claims 2 and 3 embody means necessarily incident to 
the use of the original, and which, in substantial equivalency, were 
used in the practice of Frasch's original patents as described in tes- 
timony lieretofore quoted. As to the several combinations embodied 
in claims 7, 11, and 21, which embrace delivery of hot water at dif- 
férent levels, we are of opinion they do not involve patentability, and 
as to claim 24 we are also of opinion that it lacks inventive substance. 
This leaves for discussion claims 7, 26, and 28 of the third patent in 
suit, No. 1,008,319, applied for February 6, 1905, granted November 
14, 1911, for mining sulphur. Referring to claims 7, 26, and 28, which 
are alone in issue, we find they include, in combination and in liqué- 
faction mining, a perforated lining which distributes the outgoing hot 
water over a wider zone, and by its many and widely scattered holes 
prevents clogging, where the surrounding substances cave in as liqué- 
faction proceeds. The use of a perforated pipe for such gênerai pur- 
pose§ is too manifestly such a mère mechanical expédient that we can- 
not find any inventive act in using such a strainer in mining by liqué- 
faction. We accordingly hold thèse claims void. 

Arriving at the foregoing conclusions, it follows that, without allud- 
ing to the other and many interesting questions discussed in the brief s 
and at bar, the several claims of said patents must be decreed invalid, 
and the bill dismissed. 
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MORSE V. SMYTH et al. 

(District Court, E. D. Kentucky. December 21, 19ia On Pétition for 
Rehearing, jEmuary 10, 1919.) 

1. Mines and Minebals <S=354(2) — Conveyance — Minéral Rights. 

A deed by a giantor of "ail his Interest" In a tract of land, excepting 
what he had previously sold "by wrltten contract," held to convey the 
minerai rig-hts In a portion of the tract which he had previously contract- 
ed to sell to another, reserving the minerai rights. 

2. EsTOPPEL <s=532(l) — Gbanteb in Deed — Dental or Geantob's Title to Re- 

SEItVED AIlNERAL RiaiîTS. 

A grantee of the surface of a tract of land by a conveyance reserving 
the minerais to the grantor is estopped to deny the grantor's title to the 
minerais. 

3. Equity <&=>83 — Lâches — Suit bt Owner to Recover Pkoperty. 

An owner of property is not chargeable with lâches for not asserting 
hls ownerstoip so long as his rights thereln are not invaded. 

In Equity. Suit by N. C. Morse, trustée, against Jesse M. Smyth, 
Douglas B. Crained, and F. B. Creamer. On motion to dismiss bill. 
Denied, 

Martin T. Kelly, of Lexington, Ky., and Worthington, Cochran & 
Browning, of Maysville, Ky., for plaintiff. 

Kelly Kash, of Irvine, Ky., B. R. Jouett and Pendleton & Bush, ail 
nf Winchester, Ky., and J. H. Mazelrigg, of Frankfort, Kv., for dé- 
fendants. 

COCHRAN, District Judge. This cause is before me on défend- 
ants' motion to dismiss the bill. Plaintiff characterizes his pleading as 
a "pétition in equity." No such pleading is known to this court, and 
pleadings in this court should be given their proper names. 

The questions to be decided by me on this motion hâve been dimin- 
ished in the course of discussion. The part es agrée that prior to the 
making of the deed by Duckham to Breck of date July 17, 1838, Duck- 
ham had sold by title bond to Crawford 1,000 acres in the Carnan 
29,000-acre patent, which includes the 400 acres conveyed by Craw- 
ford to Smyth, February 15, 1847, which 400 acres includes the 140 
acres conveyed to défendant Jesse M. Smyth in the division of his 
father's estate, the oil and gas rights in which 140 acres is in dispute 
herein, reserving to himself the minerais therein. They further agrée 
that on July 17, 1838, Duckham conveyed to Breck ail his interest in 
the Carnan patent, and by this exception in the covenant of spécial 
warranty of those to whom the grantor had previously "sold by writ- 
ten contract," Breck had notice of Crawford's previous title bond. 
They still further agrée that on October 16, 1839, Duckham conveyed 
to Crawford the 1,000 acres reserving the minerais. Such is plain- 
tiflf's claim put forth in briefs filed on his behalf, and défendants ex- 
pressly agrée to thèse three facts in the response brief filed on their 
behalf. Défendants, however, hâve it that the réservation of the min- 
erais in the Crawford deed is to the grantor Duckham. But it is not 
said in the deed that the minerais are so reserved. The statement is 
simply that they are reserved without saying to or for whom they 
are reserved. If, as claimed by plaintifï, they were covered by the 

^Es>For otber cases ses same topic & KEY-^^UMBJSR ia ail Key-Numbered Oigests & IndextM 
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deed of Duckham to Breck so that Duckham did not own them, the 
reasonable inference is that they were reserved to Breck, or rather 
that the meaning of the reservatioft was that they werë excepted out 
of the conveyance and not intendèd to be théreby conveyed. If they 
were so coV^ered, so far as Breck was çpncerned no réservation or ex- 
ception need hâve been made. The only need of making the réserva- 
tion was on Duckham's account, and that to keep him from warrant- 
ing them to Crawford. 

The parties did well in so agreeing. Such is the reasonable infer- 
ence from the undisputed facts. The fact that in 1839 Duckham con- 
veyed the surface in the 1,000 acres to Crawford after he had the year 
before conveyed his entire interest in the Carnan patent has to be ac- 
counted for. It is accounted for, if before the making of the deed 
to Breck he had given Crawford a title bond for the surface in the 
1,000 acres. The exception from this spécial warranty in the deed to 
Breck indicates that previous to the making of that deed Duckham 
had given at least one title bond as to lands in the Carnan patent. The 
reasonable inference is, therefore, that such title bond was one to 
Crawford in relation to the 1,000 acres. And the reasonable inference 
further is that the title bond only covered the surface right in such 
land, which is ail that was covered. by the deed. What then are the 
questions left open for détermination pn the motion? 

[1] 1. Did the minerais pass by the deed of Duckham to Breck? 
Possibly, though Duckham still had the légal right to the surface right 
in the 1,000 acres, it did not pass thereby. If it did, nothing was left 
to pass by the déed of Duckham to Crawford. This would corne about 
by limiting the word "interest" in the deed to Breck to his bénéficiai 
interest therein. Thereby his légal title to the surface right in the 
1,000 acres would be left to be conveyed by his deed to Crawford. 

I understand the défendants to limit theîr position that the minerais 
did not pass to Breck to the considération that the question is con- 
trolled by the décision of the Court of Appeals of Kentucky in the 
case of Kincaid v. McGowan, 88 Ky. 91, 4 S. W. 802, 13 L. R. A. 289. 
Is such the case? There Duckham in. 1843 conveyed to Kincaid and 
Plummer "ail of the twenty-two thousand acres survey of land only 
deducting therefrom what Duckham had sold and madedeeds to prior 
to that date." 

In 1842 Duckham had made two deeds to McGowan for two spé- 
cifie boundaries in the survey, reserving the minerais, one-half the 
timber, and a mill site in the one, and one-half the minerais and cer- 
tain of the timber in the other. The question was whether thèse réser- 
vations in thèse two spécifie boundaries passed by the deed to Kincaid 
and Plummer, or whether that deed was limited to that portion of the 
survey outside of those two boundaries. It was held that it was so 
limited and that thosè réservations did not pass. 

Judge Bennett said: 

"Now it seemsto us clear that the deed ïrom' puckham to Kincaid and 
Plummer did not embrace the separate aiid distinct iilneral and timber Inter- 
est and mill site that Duckham owned in thèse two tracts of land, whldi had 
been prevlously separated Irom the portion of the survey sold to Kincaid and 
Plummer." 
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Again he said: 

"So it seeins that tbe " minerai and timber Interest and mlll site reserved 
hy Duckluim, in tliese two tracts of land, being a distinct interest from tlie sur- 
face right conveyed, and also being separated frouii tlie balance of the 22,000- 
acre survey by designated boundaries, it would require apt words to convey 
thèse separate interests. To illustrate, suppose the mill site reserved had had 
upon it a fine tiouring mill, or there had been a valuable stone quarry 
(which is a minerai interest) opened on the land, or a fine lead or silver seam 
on it, worth thousands of dollars, would It be contendod that the conveyance 
of the ad.joining portion of the survey — we say adjoining, l)ecause the two 
tracts had become separated from it by metes and bounds — would include 
thèse interests? Surely not. The unhesitating answer would be that thèse 
were distinct and separate interests, which could only be conveyed by apt 
words." 

The ground upon which it was held that thé réservations in the two 
previous deeds did not pass by the deed in question was because it 
contained "no apt words" covering them. The deed was in effect no 
more than a conveyance of that portion of the survey which adjoined 
the two tracts previously conveyed. We hâve no such case hère. The 
deed to Breck contained "apt words" which covered the minerais in 
the 1,000 acres, the surface of which Duckham had theretofore sold 
by title bond and stibsequently conveyed to Crawford. It conveyed 
■"ail his" (Duckham's). interest in a tract of land in the county of Estill 
patented in the name of John Carnan containing twenty-nine thousand 
acres." The minerais in the 1,000 acres were part of the Carnan pat- 
ent and then held by Duckham. So far as now appears, they may hâve 
been his entire interest therein apart from the légal title to the surface. 
I can conceive of no more apt words by which the minerais could 
hâve been conveyed. If one conveys ail his interest in a tract of land, 
then ail his interest therein, whatever its nature, passes thereby. A 
décision that a deed conveying the portion of a survey adjoining two 
spécifie parcels thereof theretofore conveyed does not cover the min- 
erais in those parcels reserved by the grantor in his deeds thereto is 
not a décision that a deed conveying ail his interest in such survey 
does not cover such minerais. Possibly, if Duckham had theretofore 
sold the minerais in the 1,000 acres by title bond, the deed to Breck 
did not cover them on the idea suggested that tlie interest conveyed 
was not a mère naked interest but one that was bénéficiai. But it 
does not appear that he had so donc, and I do not think it is incumbent 
on plaintifï to make out that he had not so done. 

I conclude therefore that the minerais in the 1,000 acres passed by 
the deed from Duckham to Breck. 

[2] 2. Is it essential for plaintifï to allège and prove title in Duck- 
ham to the minerais back to the commonwealth ? 

What we hâve is a sale and' conveyance by Duckham to Crawford 
of the surface in the 1,000 acres, with a réservation to himself of the 
minerais therein. Is not Crawford and those claifning under him es- 
topped to deny the title of Duckham and those cla,iming under him to 
such minerais? Défendants think that they are not so estopped be- 
cause they do not claim the minerais under Duckham. But such re- 
suit does not f ollow therèf rom. What they are claiming is the surface 
right under a deed from Duckham which reserved the minerais to the 
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grantor. I hâve a distinct impression that by reason thereof Crawford 
and those claiming under him are estopped to deny that those claim- 
ing under Duckham are entitled to the minerais. The plaintifï has 
given me no assistance on this point. But the impression is so distinct 
that I feel justified in acting on the idea that the impression is cor- 
rect, so far as the motion is concerned. 

[3] 3. Is plaintiff's claim barred by lâches? There is no room for 
the application of the doctrine of lâches in this case. No lapse of 
time bars one's right to property. It is only in case his right has been 
invaded that he can be barred of his right thereto. It does not appear 
from the bill that the invasion of which he complains is other than a 
very récent one, certainly not long enough to give rise to any claim 
that he is barred by lâches from complaining of such invasion. 

Thèse are ail the questions which I understand the défendants to 
raise on this motion. I do not understand that they are now claiming 
that, if the minerais passed by the deed from Duckham to Breck, they 
did not pass from Breck to Morse for himself and as trustée by the 
deed of 1865. There is no room to claim that they did not, for that 
deed conveyed the grantor's "interest in any réservation of coal, iron, 
oil or other minerais made by persons who may hâve heretofore sold 
and conveyed land" in the Carnan patent. 

Possibly the bill is defective in not Connecting plaintiff with the 
grantee in the Breck deed. What he allèges along this line may be no 
more than a conclusion of law. I do not pass on this question because 
défendants make no point of it. 

The motion to dismiss is overruled. 

On Pétition for Rehearing. 

This cause is before me on pétition for rehearing. I treat the ad- 
ditional brief filed since I handed dowJi the opinion herèin as such. 

The décisions of Brown v. Darling (Ky.) 52 S. W. 936, and Towns 
V. Brown (Ky.) 114 S. W. 773, are not against any position I bave 
taken. If I had held that plaintifï takes title to the minerais in dis- 
pute by virtue of the réservation in the deed from Duckham to Craw- 
ford made in 1839, those cases might be in point. But I bave not sb 
held. Plaintifï takes nothing by virtue of siich réservation. If there 
had been no such réservation at ail, still plaintiff would bave been the 
owner of the minerais. That is so because of the deed from Duckham 
to Breck in 1838. By virtue of that deed Breck acquired the min- 
erais. Pie did not need the réservation 'to give him the minerais. He 
already owned them. . ■ 

This being so, the sole significance ofthe réservation was to limit 
Duckham's covenant of warranty in his deed to Crawford. This ac- 
counts for Duckham reserving the minerais without saying that he 
reserved them to himself. 

The réservation in the deed to Crawford, however, has evidential 
value. It shows that the title bond to Crawford given before the deed 
to Breck covered the surface only. It did not cover the minerais. 
And this being so, the deed to Breck passed them. . 

The pétition for rehearing is overruled. r^' 
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rOORMAX V. CI.EVETvAA-D, C, C. & ST. L. KY. CC). et al. 

(District Court, E. D. Illinois. Novenihcr 1, 1918.) 

No. 1258. 

1. RAiMO.\ns <S=>4S2(2)— FiKES— "Cabe and Management of Engine." 

The eiifrineer is the person haviiigr the "care and manaKement of the 
engine." within Hnrd's Rev. St. 111. 1917, c. 114, § 103, provlding that Ihe 
fact tliat a tire was conimunicated shall lie prima t'acie évidence of négli- 
gence of those liaviiig the care and management of the engine. 

2. Railroaus <Ê=2fl7 — Fikes— Action— Parties. 

In View of Ilnrd's Rev. St. lU. 1917, c. 114, § lO:?, declaring that the 
fact a fire is set ont by a locomotive shall be prima facle évidence of 
négligence, hcJd that, in an action for damages from flre, the engineer 
was properly inade a défendant. 

<{. Removai, ok (\\i'SKs <S=;!ti — Diverse Citizexsiiip — I'raudulent Joinder 
OF Défendant. 

Since nnder Ilurd's Rov. St. TU. 1917, c. 114, § 103, declaring the fart 
the flre was set ont to be prima facie évidence of négligence, the engi- 
neer in charge of the locomotive was a projier party, the .loinder of the 
engineer and the railroad c-ompany as défendants in a suit in state court 
cannot be deeuied frauduleiit, tliough it prevented the conipany from re- 
moving the cau.se to the fedei'al court on the ground of diversity of citi- 
zenshii). 

4. Removal of Causes <S=349(3) — Shparable Controversy. 

Where, in an action for damages from fire set out by a locomotive, both 
tlie railroad conipany, which was a nonresident, and the engineer, who 
was a résident, were joined in an action in the Illinois state court ground- 
ed on Ilurd's Rev. St. 111. 1917, c. 114, § 103, making the fact of fire prima 
facie évidence of négligence, held, there was no separable controversy, au- 
thorizing removai by the company. 

At Law. Action by Ru.ssell F. Poorman against the Cleveland, Cin- 
cinnati, Chicago & St. Louis Railway Company aiid Oscar Macey, be- 
gun in state coin-t, and removed to the fédéral court by the fihng of a 
transcript therein, etc., after the state court denied the pétition for 
removai. On motion to remand. Cause remanded. 

Arthur Poorman, Stewart L. Clark, and Graham &. Snavely, ail of 
M'arshall, 111., for plaintiff. 

P. J. Kolb, of Mt. Carmel, 111., and Scholfield & Scholfield, of 
Marshall, 111., for défendants. 

ENGIvISH, District Judge. This is a suit brought by the plaintiff 
in the circuit court of Clark county, III., against the défendants above 
named. The facts, as appear from the pleas and files, are that the de- 
fendant railroad company is a corporation organized under the laws 
of the States of Ohio and Indiana, and engaged in operating a line of 
railroad through Clark county, 111., and that the défendant Oscar 
Macey was and is an engineer in the employ of the défendant com- 
pany, and is a résident of the state of Illinois, and that the plaintiff is 
also a résident of Clark county, 111. ; that some time prior to the in- 
stitution of the suit at bar the plaintiff was the owner of certain build- 
ings and elevator property situated along the railroad line of the de- 
fendant company in Clark county, 111. ; that while the défendant Oscar 
Macey, as engineer on one of défendant company's trains, was puUing 

^=5For other cases see same topio & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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a train of cars on said railroad passing plaintifï's property, that the 
défendant company and its codefendant, Macey, through their care- 
lessness and négligence in failing to install proper spark arresters and 
keeping them in proper condition, and otherwise carelessly and neg- 
ligently so operated said engine that sparks of fire were allowed to 
escape from said engine, and caught and set fijre to plaintifï's prop- 
erty, and that the same was thereby consumed and destroyed; that in 
due time the défendant railroad company filed its pétition in said cir- 
cuit court for removal of the case against it to the Uilited States Dis- 
trict Court for the Eastern District of Illinois, alleging diversity of 
citizenship between it and the plaintifï, and also alleging that a sep- 
arable controversy existed between it and the plaintiff, which could be 
tried without the présence of its codefendant, Macey, and that said 
Macey was fraudulently joined with it to prevent the removal of the 
case into the fédéral court. The state court denied the pétition for re- 
moval, and the défendant company then filed a transcript of the rec- 
ord in this court and procured a restraining order, eut of the chancery 
side of the court, restraining the plaintifï from further prosecuting his 
suit in the state court until the further order of this court, and the 
plaintiff has filed his motion to remand, and the case is now at issue on 
the pétition of removal and the défendants' motion to remand. 

[1-4] The statute of Illinois (Hurd's Rev. St. 1917, c. 114, § 103) 
provides, among other things, that in actions for damages on account 
of. in jury occasioned by fire communicated by any locomotive engine 
the fact that a fire was so communicated shall be taken as full prima 
facie évidence to charge with négligence those in the use and occupa- 
tion of the railroad as owners, lessees, or mortgagees, and those at the 
time having the "care and management" of the engine. In this case 
there is no dispute tnat défendant Macey was operating the engine at 
the time plaintifï's property caught fire, as complained of, and in the 
opinion of this court the engineer, the défendant Macey, was at the 
time in the "care and management of the engine," within the meaning 
of this statute ; that is, that an engineer running an engine for his mas- 
ter has the care and management of that engine while he is so running 
and operating it, and the engineer being so in charge of the engine 
and having the care and management of it could hâve properly been 
included as a défendant in this suit, and as to whether or not the en- 
gineer was négligent in permitting sparks of fire to fly from his en- 
gine is a question of proof. 

On the question as to whether or not the défendant Macey was in- 
cluded as a défendant by the plaintiff with fraudulent intent, as al- 
leged in plaintiff's pétition, it is a well-settled rule of law that there 
can be no fraudulent joinder of défendants, where the plaintiff has â 
bona fide belief in the facts upon which he bases his claim for a joint 
recovery, where he has a reasonable ground for a bona fide belief in 
the facts upon which the liability of ail the défendants dépend, his mo- 
tive in joining them cannot be questioned. It is only when he has not, 
in fact, a cause of action against the résident défendant, and has no 
reasonable ground for supposing that he has, and he joins him in or- 
der to évade the jurisdiction of the fédéral court, that the joinder can 
be said to be fraudulent, entitling the real défendant to a removal, and 
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in vîew of the statute above cited, and the facts in this case, it cannot 
be said, at this time, that the plaintifï has no cause of action against 
the défendant Macey, neither has he any reasonable ground for sup- 
posing that he has not. 

In this case the plaintiff, in good faith, so far as appears in the rec- 
ords, seeks the détermination of his rights in the state court by fiUng 
a déclaration in which he allèges a joint cause of action. Does this be- 
come a separable controversy, within the meaning of the acts of Con- 
gress, because the évidence may show that the plaintiff has miscon- 
ceived his cause of action? This court thinks that it does not. The 
court deems it unnecessary to further discuss other points and au- 
thorities urged and cited, and for the reasons herein assigned the cause 
is remanded to the circuit court of Clark county, 111., for trial. 



POOEMAN et al. v. CLEVEI.AND, C, C. & ST. L. RY. CO. et al. 

(District Court, E. D. Illinois. November 1, 1918.) 

No. 1259. 

1. Reimoval of Causes i©=>12 — Original Jurisdiction — District. 

Where one of the plaintiffs was a résident of Illinois and the other a 
résident of Texas, défendant, though a nonresident of Illinois, in the 
court of which state action was begun, cannot remove the cause to the 
fédéral court for Illinois, as the plaintifts could not originally hâve 
brought the action there. 

2. Removal of Causes <g=107(3) — Remand— Plea in Abatement. 

Where the plea of plaintifts to the jurisdiction of the fédéral court, to 
which an action begun in state court had been removéd, showed that the 
fédéral court was without jurisdiction, such plea should be treated as a 
motion to remand, though not so styled. 

At Law. Action by Russell Poorman and Orner Poorman, partners 
doing business under the name of Poorman Bros., against the Cleve- 
land, Cincinnati, Chicago & St. Louis Railway Company and an- 
other, begun in state court and removed to the fédéral court. On mo- 
tion to strike the plea in abatement to the jurisdiction of the fédéral 
court. Motion denied, and cause remanded. 

Arthur Poorman, Stewart L. Clark, and Graham & Snavely, ail 
of Marshall, 111., for plaintiffs. 

P. J. Kolb, of Mt. Carmel, 111., and Schofield & Schofield, of Mar- 
shall, 111., for défendants. 

ENGLISH, District Judge. This is a suit brought by the plaintiffs 
in the circuit court of Clark county, 111., against the défendants above 
named. The facts, as appear from the pleas and files, are: That 
the défendant is a railroad corporation organized under the laws of 
the States of Ohio and Indiana, and engaged in operating a line of 
railroad through Clark county, 111. The plaintiff Russell Poorman is 
a résident of, Clark county, 111., and Omer Poorman, the other plain- 
tiff, is a citizen and résident of the state of Texas. That the plaintiffs 
ow^ned, in partnership, certain property in Clark county, 111., located 
along the right of way of the défendant, which property was destroyed 
by fire, and suit was brought, as above mentioned, for the Icss sus- 

^=3Kor other cases see same toplc & KEÎY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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tained by the plaintiffs occasioned by the fire, and in this suit the rail- 
road Company, together with Oscar Macey, one of its engineers, were 
made défendants, alleging, among other things, that the fire was oc- 
casioned through the carelessness, négligence, etc., of the défendants. 

The défendant company filed its pétition in the circuit court of 
Clarii county, 111., praying for a removarof the cause from said cir- 
cuit court to this court, on the ground of diversity of citizenship ex- 
isting between it and the plaintifïs, alleging, in said pétition, that the 
plaintiffs are, and were at the commencement of the suit, citizens of 
the state of Illinois, and that the petitioning défendant is a citizen of 
the States of its incorporation. It is also alleged, in said pétition for 
removal, that a separable controversy existing between it and the 
plaintiffs could be determined without the présence of its codefendant, 
Macey, and that Macey had been fraudulently joined with the rail- 
road company for the purpose of preventing the removal of the cause 
into the fédéral court. The state court denied the pétition for re- 
moval, whereupôn the défendant railroad company filed a transcript 
of the record of this court and secured from this court a restraining 
order against the plaintiffs from further prosecuting their suit in 
the state court until the further order of this court; and thereafter 
the plaintiffs filed their verified plea in abatement to the jurisdiction 
of this court, in which they denied that the plaintiff Orner Poorman 
is, or was, a résident of the state of Illinois, but that he, the said 
Omer Poorman, was at the time of the commencement of this suit, 
and still is, a résident and citizen of the state of Texas, residing with- 
in the Southern judicial district of said state, and to this plea of the 
plaintiffs to the jurisdiction of this court the défendant railroad com- 
pany has filed its motion to strike said plea in abatement from the 
files, and on this motion to strike this court is now called upon ta 
pass judgment. 

[1] On the défendants' motion to strike the plea in abatement from 
the files, this court has but one question to consider, namely : Could 
the plaintiffs, as copartners, hâve brought this suit originally irl this 
court? In this case one of the plaintiffs is a citizen of Clark county, 
111., where the suit was brought, and the défendant is a citizen of the 
States of its incorporation, Ohio and Indiana ; but one of the plain- 
tiffs is a citizen of the state of Texas, and the suit, so far as he is 
concerned, was not brought in the state of which he is a citizen, as 
the statute requires. Neither as plaintiff, nor as défendant, is lie a 
citizen of the district where the suit was brought. The argument in 
support of the- motion to strike is to the effect that it is sufficient if 
the suit is brought in a. state where one of the défendants, or one of 
the plaintiffs, is a citizen. This would be true, if there were but one 
plaintiff or one défendant. But the statute makes no provisions, or 
terms, for the case of two défendants, or two plaintiffs, who are cit- 
izens of différent states. In the case at bar, there being two plaintiffs, 
citizens of différent states, there does not seem to be, in the language 
of the statute, any provision that both plaintiffs may unité in one 
suit, in fédéral court, in a state of which either of them is a citizen. 
It therefore follows, in the opinion of this court, that the plaintiffs, 
as copartners, could not hâve brought their suit originally against the 
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défendants in this court, and that this court, for that reason, is with- 
out jurisdiction to try the cause. The motion to strike the plea in 
abatement from the files is overruled, and the plea in abatement sus- 
tained. 

[2] While the défendants' plea is styled "Plea to the Jurisdiction 
of the Court," it may be treated as a motion to remand, since, should 
this court hâve assumed jurisdiction of this case without knowledge 
of the facts, as above stated, and should it appear, upon the trial 
of the case in this court, that one of the plaintiffs was a résident in 
this jurisdiction, and that the other plaintiff was a résident of the 
State of Texas, it would then be the duty of this court to terminate 
the trial and remand the case to the state court. 

For the reasons assigned, this cause is remanded to the circuit court 
of Clark county, 111. 
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ALASKA ANTHRACITE R. CO. v. MAT.ARl^LLI. (Circuit Court of Ap- 
peals, Ninth (Hreuit. February 28, 1919.) No. :'.26(i. In Error to the District 
Court of the L'nlted States for tlie Third Division of tlie Territory of Alaska. 
Lyons & Ritchle, of Valdoz, Alaska, and R. M. Jones, of Seattle, Wash., for 
plaintiff in error. Donohoe & Dimond, of Valdez, Alaska, and R. F. Lewis, 
of San Francisco, Cal., for défendant in error. 

PER CURIAM. Upon motion of counsel for the plaintiff in error, wrlt of 
error ordered dlsmissed. 



COMMERCIAL CREDIT CO. v. McGILL. (Circuit Court of Appeals. 
Fourth Circuit. Novembei- 29, 1918.) No. 16.82. Appeal from the District 
Court of the United States for the District of Maryland, at Baltimore, in 
bankruptcy. For opinion below, see 24.3 Fed. 0.37. Sylvan H. Lauchhelmer, 
of Baltimore. Md., and Léo Oppenheimer, of New York City, for appellant. 
Robert P. Levis, of New York City, for appellee. 

PER CURIAM. Cause dlsmissed under rule 20 (233 Fed. xiii, 146 C. C. A. 
xiii), in accordance with agreement of counsel. 



In re DUNCAN. (Circuit Court of Appeals, Fourth Circuit. October 9, 
1918.) No. 1677. Original application for leave to file pétition for writ of 
mandamus, directed to Hon. Alston G. Dayton, United States District Judge 
for the Northern District of West Virginia, and brlef in support of same, 
])resented before Judges Knapp, Woods, and McDowell, and submitted. See. 
also, 249 Fed. 155, ICI C. C. A. 207. Cloyd H. Duncan, of Fairmont, W. Va., 
in pro. per. 

PER CURIAM. Application denied. 



In re DUNCAN. (Circuit Court of Appeals, Fourth Circuit. February 13, 
1919.) No. 1699. Application for leave to file a pétition for a writ of man- 
dannis directed to Hon. Alston G. Dayton, United States District Judge for 
the Northern District of West Virginia. See, also, 249 Fed. 155, 161 C. C. A. 
207. Cloyd H. Duncan, of Fairmont, W. Va., in pro. per. 

PER CURIAM. Cause submitted before Judges Prltchard, Knapp, and 
Woods. Mandamus denied. 
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pifALCONBB V. UNITED STATES. (Circnlt Court of Appeate, Nlnth Cir- 
cuit. Pebruary 3, 1919.) No. 3233. In Error to the District Court of the 
United States for the Nortliern DiviiSion of the Western District of Washing- 
ton. Wlnter S. Martin, of Seattle, Wash., for plaintifE in error. Robert C. 
Saunders, U. S. Atty., and Ben L. Moore, Asst. U. S. Atty., both of Seattle, 
Wash. 

PER CUBIAM. Pursuant to stipulation of oounsel for the respective par- 
ties, flled February 3, 1919, writ of error ordered dlsmlssed. 



FUJIWARA V. UNITED STATES. (Circuit Court of Appeals, Ninth Cir- 
cuit. February 3, 1919.) No. 3291. In Error to the District Court of the 
United States for the Terrltory of Hawaii. S. C. Huber, U. S. Atty., of Hono- 
lulu, T. H., Annette 'Abbott Adams, U. S. Atty., of San Francisco, Cal. 

PER CURIAM. Motion to dlsmlss writ of error for noncompliance by 
plalntiff in error wlth the provisions of subdivision 1 of rule 16 of the Rules 
of Practlce of thls court (208 Fed. ix, 124 C. C. A. ix) granted. 



GLORIEUX T. STEELE. (Circuit Court of Appeals, Second Circuit. Jan- 
uary 15, 1919.) No. 129, In Error to the District Court of the United States 
for the Southern District of New York. Action by Ray Steele agalnst Jules 
Glorieux. Judgment for plalntiff, and défendant brings error. Afflrmed. H. 
A. Talbot, of New York City (Moses Peltensteln, of New York City, of coun- 
sel), for plalntiff in error. Edward Maxson, of New York City (James G. Mar- 
tin, of Norfolk, Va., 6î counsel), for défendant in error. Before BOGERS, 
HOUGH, and MANTON, Circuit Judges. 

PER CURIAM. Judgment affirmed. 



HAYS, CoUector of Internai Revenue for the District of West Virginia, v. 
DUNCAN. (Circuit Court of Appeals, Fourth Circuit. October 21, 1918.) 
No. 1.507. In Error to the District Court of the United States for the North- 
ern District of West Virginia, at Parkersburg. S. W. Walker, U. S. Atty., of 
Martinsburg, W. Va., for plalntiff in error. Holt, Duncan & Holt, of Huntlng- 
ton, W. Va., for défendant in error. 

PER CURIAM. Cause dlsmlssed per agreement of attorneys. 



HAYS, Colleetor of Internai Revenue for the District of West Virginia, t. 
HOLT. (Circuit Court of Appeals, Fourth Circuit. October 21, 1918.) No. 
1506. In Error to the District Court of the United States for the Northern 
District of West Virginia, at Parkersburg. S. W. Walker, U. S. Atty., of Mar- 
tinsburg, W. Va., for plalntiff in error. Holt, Duncan & Holt, of Huntlngton, 
W. Va., for défendant in error. 

PER CURIAM. Cause dlsmlssed per agreement of attorneys. 



HERMAN & HERMAN, Inc., v. CHEMCAL PRODUCTS OF CANADA, 
Limited. (Circuit Court of Appeals, Second Circuit. January 15, 1919.) No. 
112. In Error to the District Court of the United States for the Southern 
District of New York. Action by the Chemical Products Company of Canada, 
Limited, against Hei-man & Herman, Incorporated. Judgment for plalntiff, 
and défendant brings error. Affirmed. Myers> Kutner & Schuhmann, of New 
York City (David C. Myers and Joseph H. Kutner, both of New York City, of 
counsel), for plalntiff in error. Crlsp, Randall & Crlsp, of New York City 
(W. Benton Crlsp and Cyril F. dos Passos, both of New York City, of coun- 
sel); fpr défendant in error. Before RGGERS, HOUGH, and MANTON, Cir- 
cuit Judges. 

PER CURIAM. Judgment afflrmed. 
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JOSEPH LAT CO. T. AMERICAN BROOM & BRTJSH CO. (Circuit Court 
of Appeals, Second Circuit. Jaûuary 15, 1919.) No. 139. Appeal from the 
District Court of the United States for the Northern District of New Torl£. 
Suit by the Joseph Lay Company agalnst the American Broom & Brush Com- 
pany for Infrlngement of the Lay patent, No. 946,2.34, for métal case broom. 
Decree for défendant holding patent vold (248 Fed. 513), and complainant ap- 
peals. AfHrmed. R. R. Martin, of Utica, N. Y., and V. H. Lockwmid, of Indian- 
apolis, Ind., for appellant. F. C. Curtls, of Troy, N, ï., for api^eilee. Before 
WARD, ROGBRS, and HOUGH, Circuit Judges. 

PER CURIAM. Decree affirmed. 



KAUZLAVICH v. TJNITED STATES. (Circuit Court of Appeals, Ninth Cir- 
cuit. March 3, 1919.) No. 3308. In Error to the District Court of the United 
States for the Southern Division of the Eastern District of Washington. 
Francis A. Garrecht, U. S. Atty., of Spokane, Wash. 

PER CURIAM. Motion for disraissal of wrlt of error for nonconipliance by 
the plaintlff in error with subdivision 1 of rule 16 of the Rules of Practice of 
this court (208 Fed. Ix, 124 C. C. A. ix) granted. 



LEART V. MATOR AND ALDERMEN OF JERSEY CITY et al. (Circuit 
Court of Appeals, Third Circuit. Feliruary 18, 1919.) No. 1.599. Appeal from 
the District Court of the United States for the District of New Jersey. Suit 
by Daniel J. Leary against the Mayor and Aldermen of Jersey City and oth- 
ers. Decree for défendants, and complainant appealed. Modlfled and af- 
firmed. For prier opinions, see 1S9 Fed. 419, 208 Fed. 854, 126 C. C. A. 12, and 
248 U. S. 328, 39 Sup. Ct. 115, 63 L. Ed. . 

PER CURIAM. Decree affirmed, with costs, with the modification that 
there be remitted from the amount due the city of Jersey City under sald de- 
cree the sura of J3.lll.46. as stipulated on behalf of sald appellees In the élec- 
tion of basis for disposition of rehearing filed in thls court. 



MEYERS V. UNITED STATES. (Circuit Court of Appeals, Ninth Circuit. 
February 25, 1919.) No. 3306. In Error to the District Court of the United 
States for the First Division of the Northern District of Callfornla. Herbert 
Chamberlain, of San Francisco, Cal., for the plaintlff in error. 

PER CURIAM. Upon oral motion of counsel for the plaintlff lu error wrlt 
of error ordered dismissed. 



MUDD et al. v. ALABAMA MINERAL LAND CO.* (Circuit Court of Ap- 
peals, Flfth Circuit. February 26, 1919.) No. 3318. Appeal from the Dis- 
trict Court of the United States for the Northern District of Alabama ; Henry 
D. Clayton, Judge. Suit between John H. Mudd and another and the Alnbania 
Minerai Land Company. From the judgment, the former appeal. Modlfled 
and affirmed. J. Reese Murray, of Birmingham, Ala. (Murray & Hanna, of 
Birmingham, Ala., and Judson, Green & Henry, of St. Louis, Mo., on the 
brlef), for appellants. John P. Tillman and John S. Stone, both of Birming- 
ham, Ala. (Tillman, Bradley & Morrow, of Birmingham. Ala., on the brief), 
for appellee. Before PARDEE, WALKER, and BATTS, Circuit Judges. 

BATTS, Circuit Judge. A majority of the court are of the opinion that the 
record establishes that the property, which is the subject-matter of the suit, 
is Incapable of équitable partition, and the writer is of the opinion that there 
Is évidence upon whIch the conclusion of the trial judge to that effect could 
be based. The appellants complain that the terms of sale are onerous. A 
slight modification may be made without injury to the parties. The judgment 
will be so amended as to requlre that, if the appellee should be the purchaser, 
the costs (exclusive of the costs of appeal) and four-fifths of the balance of 
the purchase price be paid in cash; that, if the appellants be the purchasers, 

•Certlorarl denlod 249 V. S. — , 39 Sup. Ct. -495, «3 L. Ed. — . 
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the eosts (exclusive of the costs of the îippeal) and one-fiffh of the balancp 
ol the purehase priée be pald in cash. So modlfled, the judgment of the court, 
below Is affirmed, wlth costs against appellants. Modlfled and affirmed. 



PRZEPIS V. UNITED STATES. (Circuit Court of Appeals, Fourth Circuit. 
December 9, 1918.) No. 1674. Appeal from the District Court of the United 
States foi- the Eastern District of Virginia, at Rlchmond. Habeas corpus. 
Nlcholas AlelnikofC, of New York City, for appellant. Richard H. Mann, V. 
S. Atty., of Petersburg, Va. 

FER CUEIAM. Cause dismissed, under rule 20 (233 Fed. xlii, 146 C. C. A. 
xiii), in accordance wlth agreement of counsel. 



R. M. SUTTON CO. et al. v. PRINGLE. (Circuit Court of Appeals, Fourth 
Circuit. October 4, 1918.) No. 1587. Appejil from the District Court of the 
United States for the Eastern District of South Carolina, at Charleston, in 
Bankruptcy. Mordecai & Gadsden & Rutledge, of Charleston, S. C, for ap- 
pellants. Julian Mltchell, of Charleston, S. C, for appellee. 

PER CURIAM. Cause dismissed, under section 3 of rule 22 (233 Fed. xlv, 
146 O. C. A. xlv). 



SMITH V. UNITED STATES. (Circuit Court of Appeals, Ninth Circuit 
February 3, 1919.) No. 3264. In Error to the District Court of the United 
States for the Fourth Division ol iie Territory of Alaska. E. F. Roth, U. S. 
Atty., and Harry E. Pratt, As--'- V. S. Atty., both of Falrbanks, Alaska, and 
Annette Abbott Adams, U. ... Atty., of San Francisco, Cal. 

PER CURIAM. Motion for dismlssal of wrlt of error for noncompllance by 
the plalntifC in error wlth the provisions of subdivision 1 of rule 16 of tlïe 
Rules of Practlce of this court (208 Fed. ix, 124 C. C. A. ix) granted, and writ 
of error dismissed. 



VIRGINIA & WEST VIRGINIA COAI. (X^. v. (^IIARLES. (Circuit Court 
of Appeals, Fourth Circuit. December 5, 1918.) , No. 1605. In Error to the 
District Court of the United States for the Western District of Virginia, at 
Lynchburg. After judgment of District Court (251 Fed. 83, - — C. C. A. r — ) 

was affirmed in 254 Fed. 379, • — C. C. A. , order allowing wrlt of error to 

Suprême Court was tîled. J. L. Jefifries, of Norfolk, Va., and S. B. Avis, of 
Charleston, W. Va., for plalntifC in error. Greever, Gillesple & Divine, of 
Tazewell, Va., E. M. Fulton, of Wise, Va., and Win. H. Wertb, A. S. Higgin- 
botham, and Geo. C. l'eery, ail of Tazewell, Va., for défendant in error. 
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